Part 2 


The documents in this volume depict the 
political and social ferment in the Indian 
subcontinent between 1 943 and 1 944 which 
were the most criucal years of World War II. 
Though the Congress had been immobilized 
after August 1942 by the widescale arrests of 
its leaders, the Raj found its credibility 
steadily weakened and its legitimacy 
repeatedly challenged. The suppression of 
popular unrest by the misuse of wartime 
emergency rules was sharply criticized by the 
judiciary. Journalists mounted a united stand 
against censorship. There was heightened 
consciousness and organizational activity 
among the peasants, the working class and 
the student community. 

The documents in this volume highlight the 
activist role of judges in restraining the 
executive; the confidential reports on 
growing nulitant Hindu communalism and 
the indifference of officials to the ominous 
growth of communalized political parties. 
Here for the first time is published evidence 
given in camera to the Famine Commission 
in 1944. The political commitment of 
cultural organizations, artists and 
photographers is also graphically illustrated. 
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Struggle in the Law Courts 



Although the documents specific to 1943 start from the one dated 4 January 1943 certain 
documents of 1942 have been included as being sufficiently close in time and of relevance. 

In the general introduction we have high lighted some of the main issues over which 
nationalists fought a battle in the Courts and how the government tried to circumvent their 
efforts; these were the ordinances setting up Special Criminal Courts, the right of Habeas 
Corpus, the facilities available to Security Prisoners detained without trial (including the facility 
of having access to legal advice), the practice of prolonged interrogation of prisoners in police 
custody, and the efforts by the Home Department to stop all government assistance to 
organisations like the All-India Spinners Association and the All-India Village Industries 
Association. 

Without repeating the points made there, we would like to elucidate the significance of 
some of the documents in this collection. 

Ihere arc a number of documents on the Ainsworth case (Docs 6~8, 9, 12, 14, 17, 52) — 
the case of a British police officer who was responsible for the deadi of a prisoner while in 
custody.' The documents are from the private correspondence of Viceroy Lord 
Linlithgow* with the Governor of Bihar, Sir Thomas Rutherford.* Ihey illustrate the way the 
Raj tried to extricate itself from an embarrassing situation. 'Lhc police officer’s culpability could 
not be denied, but to maintain the prestige of the Raj proposals were made to soften the 
punishment due to him. Bit^ar was one of the provinces most severely affected by the '12 
movement. Memories of Police brutalities like this must have lingered on and played their 
part in mobilising anti-imperial opinion in the post-war years. 

Indeed, many administrators, lawyers and judges were aware that left to itself the police 
force could not be fully (rusted to see that justice was done according to the letter and spirit 
of the law. This is why tlic Punjab Go' emment failed to get the other provinces and the 
Home Department to agree to their suggestion that ‘Scientific interrogation’ in police custody 
for an indefinite period, as practised in the Punjab (especially the Lahore fort), should be an 
all-India policy. 'Ihere are some documents of 1942, which show tliat the Home Department 
had some doubts about the length of time a person could be kept in police custody.^ llie 
documents printed here (Nos 23, 38, 39, 40, 46, '18, 62, 73, 96) show that, notwithstanding the 
support given to tlie Punjab proposal b}' tlie D.I.B. Pilditch, the idea found no favour with 
seasoned imperial administrators like Governor Sir Maurice Hallett* (a former Secretary to 
the Home Department). In the end, the idea of making the procedure in tlie Lahore fort 
generally applicable all over India had to be dropped, because of the widespread belief that 
it violated the spirit of the "'riminal Procedure Code, section 491.^ 

Tlie biggest blow to the coercive apparatus created after the Quit India movement had 
been launched was tlie setting aside of Ordinance II of 1942 by a majority of the Federal 
Court on 4 June 1943. (Doc. No. 35). Its repercussions have already been discussed in the 
main introduction, and so it will be superfluous to comment on it further. From the last week 
of April *943, after the Federal Courts’ verdict on D.I.R. 26 in Talpade’s case (Doc. No. 27), 
the government was busy drafting Ordinances to strengthen its hand. However when it passed 
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another ordinance on 5 June 1943 to save D.I.R. 26 (OrdiiKuice XL\ of 1943), it wai> sharply 
commented on in the Allahabad High Court; tlie strictures ofjustice Bajpai* an* worth noting 
(Doc. 109). 

1 he Judiciarv' was unhapp) at the way the government was functioning, although the 
Bombay High Court w;is less harsh on the government than the Courts in Calcutta, Patna, 
Nagpur and Allahabad (Docs 83, Rf, ItX), HH)). The administration in Bengal was rattled by 
the legal reverses, iuid many of the documents relating to the months of August and September 
1943 (Nos 64, 83, R% 89, IK)) show this. 

Among the judgements wortliy of attention are the following: (.)bseivation.s ofjustice Vivi;m 
Bose* on the Habeas Coipus question in the Nagpur High Court (No. 3), where he quoted from 
the classic dissenting Judgement of I^)rd Atkin in the Privy Council/ and the caustic interchange 
between Justice A.N Sen* of tlie Calcutta High C\)uit and Justice Rowland of the Federal Court 
over the constitutional validitv' of Ordinance 2 of 1942. (Docs No. 2t), 34 and 43). 

1 niesi* MV lo l>r lolind m Homo Poll - I t ti l‘J - I\i!I (1). 

[N.Vll 

J Filo - Pi'll (1)* D*tlor of Chiol C'ommissioiuT. Dolhi to (J( )I (Hcjnio). 27 April 12 and notings llu'rr*oii 

Soolion PM d«Mll v\!ih die* tpiosUiin ol llabca.s Corpus h has bi*rn t'xplaiiu'd in loolnolc* 7 ot thr m‘n»Tdl 
introduction 

1 HH2 A C 21K» (l^Ml) ^ All KK .^.18 IjvtTsuiuf v .Vnderson 

Other Documents Relevant for this Chapter 

Doc. 28 in Chapter I - Sect. B. 

Doc. 101 in Chapter I - Sect. B. 

Doc. in Chapter II. 

1 • 

-L • Vishnu Prasad v. Emperor — Bennet, J. (26 Oct. 1942) 

AIR, Vol. 30, 1!M3, Oudh, pp. 41-4 

CriminaJ Revn. Appln. No. 1942, Decided on 26tli October 1942, for revision of order of 
Sess judge, Lucknow, dt 2nd October 1942 Ed. 

Dr J.*N. Misra and B.P. Chandra for applicant. 

\Omitted: Fwo opening paragraphs giving some dates relevant to the promulgation of 
Ordinance of 1942 in IJ.P., and basic facts of the earlier trials of the appellant — Ed.j 

[\\o Lontention in the present application is that the said ordinance has no application to 
pt*nding cases, nor has it any retrospective effect in connection with offences committed before 
coming into force of the said ordinance, i.e., 20th August 1942, nor has it any application to 
otlenccs unconnected witli the state of emergency for which it was promulgated. 

Apait from these contentions two other questions were also raised in the course of 
arguments, the first whether the ordinance was legally promulgated under S.72, Government 
ot India Act (Ninth Schedule) and the second whether power to promulgate ordinances is 
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connected with the Defence of India Act. As regards tlie first question learned counsel for 
tlie applicant referred me to the provision which fonnerly existed in S.72 limiting the life of 
an ordinance to six months from its promulgation, but he conceded that as the section had 
been amended and this limiting provision deleted, he could not press this point, on the second 
point 1 am unable to sec any connexion between the Ordinance and the Defence of India 
Act, the ordinance having been made and promulgated under S.72, G* 'Verninent of India 
Act, Ninth Schedule. A similar question appears to have been raised before the Session Judge, 
who observed that the argument that the power to promulgate the ordinance is derived from 
this Act has no basis. 

I come now to the contentions advanced in the application. I’hc first is that the ordiiicuice 
does not apply to pending cases. In support of this contention certain orders piissed by myself 
as the Judge nominated by the Provincial Government under S.8 oi the (Ordinance to review 
proceedings under tliL ordinance were referred to. The cases in which these orders were 
passed had been committed to the Court of Session before the order of the District Magistrate 
directing tlieir trial by the Special Judge was passed, and the legality of this order being 
(f)nsidcred doubtful the proceedings under the oidinance were set aside and the records were 
returned to the Session Judge for trial under the ordinary provisions of law . These cases are 
clearly distinguishable from the presen* case, where sa\'e for the appearance of the accused 
in tlie Magistrate’s (]!ourt, no proceedings preparatory to commitment to Session had taken 
place before tlie order of the District Magistrate was passed. In the orders passed in the case 
utril, it w'as said that the ordinance does not refer to pending cases. It is argued from this 
(hat cases in which the accused had appeared before the Magistrate for trial under the ordinaiy 
law should not be sent to the Special Judge for trial under the ordinance. 

1 do not take this view. The District Magistrate is given ver\' wide powers under the 
( )idinance of directing what ciises shall be tried thereunder, and I see no reason to limit these 
|)owers by holding that he has not the power to direct that a case which is awaiting trial, but 
in which no proceedings, other than the production of the accused in Court or the summoning 
of witnesses, have taken place, shall be tried under the Ordinance. Where the magisterial 
eiKiuiry has been completed and the c'*-r has been committed to the Court of Session lor 
trial by that (’ourt I do not tliink that the s>i.strict Magistrate has power under the Oidinance 
to intervene, take the case out of the hands of the Sessions Judge, and direct that it be tried 
not under the ordinary law, which has governed the procedure previoiislv followed in the 
Cfise, but under the ordinance. On general prinuples, it would appear undesirable that a 
different procedure should be adopted at different stages of a case, procedure under the 
ordinary law initially, and a change sometime thereafter to the procedure prescribed by the 
Ordinance. I he case in A.I.R. 1931 Bom. lll was cited in support of the contention that an 
enquiry or irial commences with the appearance of the accused before the Magistrate to 
answ'er the ciiarges. In that case the question was whether the accused w^re entitled to an 
adjournment under Sub-s (8' of S.52(), Crimiiiai P.C., on their informing the MagisU'ate under 
this sub-section on their appearance before him, and before any evidence had been recorded 
of their intention to apply for transfer of the ciise. d he sub section provides that the case shall 
be adjourned on such intimation being given at any stage of the enciuiry or trial. A bench of 
the Bombay High Court held that the enquir\" of tlie case was not deferred till such lime as 
the Magistrate would begin to record evidence, but commenced, not indeed with the lodging 
of complaint or even with the issue of process but witli their appearance (i.e., of tlie accused) 
on such processes before the Magistrate to answer tlie charges. 
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In view i)f die various grounds on which transfer may be applied for under S.526, most of 
them arising out of some circumstances not connected widi the actual conduct of die enquiiy 
or trial, it woulci cleaily be futile to hold that some evidence must be rectirded before the 
inamation under sub.S.(8) can be given. No such consideration arises in connexion with orders 
ior pending cases to be tried luider the Ordinance, nor is there any bar in my opinion to such 
ordens being piissed when the enquiry or tiial has not commenced in the ordinary sense of the 
word, that is when no evidence has been recorded. Ihe accused cannot be prejudiced in any 
way by such orders. As regards the contention diat the ordinance has no retiospective effect 
so as to apply to offences committed before it came into force, it is true that there is no express 
provision making it applicable to such offences, but I think fnini the wide powers which are 
given to Distiict Magistrates to direct what cases shall be tried under it, that it must be held to 
apply to all offences, whether committed before or after '2()th August, in which tlie trial hits not 
already commenced, that is in which evidence has not been recorded, under tlie ordinary law. 

For the same reason I cannot hold that tlic ordinance has no application to offence.s not 
connected with the state of emergency on account of which \}\v ordinance was promulgated, 
lliere is nothing in die ordinance itsell to support this view, it is on die conlraiy implied in it 
that it is for the executive authorities to consider and decide what ofTcnce shidl be tried under 
It. Uifficiilues would obviously arise if Special Magistrates and Special Judges had to consider 
ob)ections that orders passed by I^sdict Magistrates directing trial under the ordinance were 
illegal because the alleged offences were not connected with die state of emergency referred to 
in die Ordinance. Being of opinion that there is no force in any of the contentions advanced I 
di.smiss the apphcation. Learned couasel asked me to grant a certificate under S.205, Government 
of India ActJ w hile conceding that the case did not fall widiin the terms of that .secUon. As the 
case does not 'iivolve a substantial question of law ;is to the inteipretation of that Art or any 
order in council made thereunder, I am unablr to grant a certificate to thi.s effect. 

RK. 

.Application dismissed. 

1 1 IS d provision enabling High Coiiits to give U*dve to appeal against their jiulgemml to the federal Couit. 

Salig Ram — (Applicant) v. E,mperor 
llqbal Ahmad C.T., Collister and Bajpai T.T. Full 
Bench (12 Nov. 1942)1 

.AIR, \"ol. IJMd, Allahabad, pp. !2b— 16 

Criminal Revn Appln. No. HI2 of HM2, Decided on 12th November 11)42, from tirder of 
Spetial Judge, Jaunpiir, dt 17th September lfll2. . . . 

S.C Das -- for applicant. 

Assst Cjovcrnment Advocate — for the Crown. 



Order (27th October 1!)42). 'This is an apphcation in revision by one Salig Ram who, along 
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with 30 other persons was tried by a Special Magistrate for an oflcnce punishable under S.395, 
Penal Code. The offence that formed the subject of charge against the applicant was alleged 
to have been committed on Mtli August 1942. The trial was by a Special Magistrate in 
pursuance of the provisions of S. 10 of Ordinance No. 2 of 1942. I’he learned Magistrate 
acquitted one of die accused and convicted the remaining 30 accused. He sentenced Salig 
Ram to two years’ rigorous imprisonment and to a fine of Rs 50 and in default of payment 
ol fine he ordered Salig Ram to undergo six months’ rigorous imprisonment. Salig Ram 
appealed to the Sessions Judge who dismissed the appeal holding that no appeal lay to him 
in view of the provisions of S.13 of the Ordinance. Salig Ram then filed the present application 
in revision in this Court. 7’he decision of the Magistrate has been assailed by Mr PVare I.al 
Banerji on two grounds. He has firstly contended that the Ordinance is ultra vires the 
Govemor-Ceneral secondly, he has argued tliat even if the Ordinance is valid, it cannot apply 
to offences committed before 2()th August 1942 the date on which the Ordinance came into 
force in tliis province. He has also argued tliat the decision of the Sessions Judge that no 
appeal lay to him is erroneous. 

All the three Judges coastituting the present Bench are f)f the opinion that there is no force 
in the contention that the Ordinance is ultravires the Governor (jencral. 4'wo of the Judges 
constituting the present Bench arc furtl).r of the opinion tliat offences committed even before 
20th August 1942 can be tried by Special Magistrates under the Ordinance, and tliat tlie decision 
of the Sessions Judge that no appeal lay to him is coirect. This application in revision must, 
therefore, fail and is dismissed. Ihe reasons for the decision will be announced on a later date. 
Mr Das, who appears for Salig Ram prayed that a ceilificate be granted for appeal to the 
Federal Court in pursuance of tlie provisions of S.205, Government of India Act, 1935. Having 
heard Mr I^are Lai Baneiji at lengdi on the first question mentioned above we are of the 
(ipinion that there is no substance in his argument. We, tlierefore, consider that no substantial 
question of law as to tlie interpretation of the Government of India Act or any Order in council 
arises in tlie present case. Accordingly we refuse to give a certificate as prayed for. 

(The reasons were then given by their Dirdships on 12th November 1942). 

I Judgments of tlic majority the Full Bench (Chief Justice Iqbal Ahmed and 

Justice Collister), who said that the Ordinance 2 of 1942 was not ultra vires, that it could 

apply retrospectively and that the denial of the right of appeal was correct - Ed.] 

Bajpai J/ - Salig Ram is the applicant before this Court. He was tried for an offence under 
S.395, Penal Code, by Syed Iftikhar Hussain, a Magistrate of the first class, who has been 
invested by the Provincial Government witli the powers of a special magistrate under ordinance 
No. 2 of 1942. Salig Ram was convicted and sentenced to rigorous imprisonment for two 
years and to a fine of Rs 50 and in default of the payment of fine to a further period of six 
months’ rigorous imprisonment. Salig Ram appealed and his appeal was dismissed by die 
Additional Sessions Judge Benares at Jaunpur on the ground that no appeal lay. Three 
points were taken on behall of the applicant, (1) that the Ordinance was ultra vires of the 
Governor-General, (2) that even if die ordinance was not ultra vires it had no application to 
offences committed before 2()th August 1942 when the Ordinance came into force, (3) diat 
the learned Additional Sessions Judge was wrong in holding diat no appeal lay to him against 
the conviction recorded by the Special Magistrate. The contention of the applicant is that this 
conviction and sentence mentioned above is illegal and that we should interfere in our revisional 
jurisdiction. It is necessary to say something about the history of Ordinance No. 2 of 1942. 
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On 2nd fanuan’ 1942, the Governor-General made and promulgated the Ordinance in exercise 
of the powers conferred by S.72, Government of India Act, ;ts set out in sch.9, Government 
ol India Act, l93o. 'Ilie preamble says that where;is an emergency has arisen which makes it 
necessar)' to pro\idc for the setting up of Special Criminiil Courts, an Ordinance is made tmd 
promulgated. 

(1) This Ordinance may be called die Special Ciiminal Courts Ordinance, 1942. 

(2) It extends to the whole of British India. 

(3) It shall come into force in any province only if the provincial (h)vernnicnt, being 
satisfied of the existence of an emergencv arising from (any disorder within the provinc e 
or from) a hostile attack on India or on a country' neighbouring on India or from the 
imminence of such an attack, by notification in the otTicial Gazette, dec lares it to be 
in force in the province, and shall cease to be in force when such notification is 
rescinded. 

The words widiin brackets were inserted by die Special Criminal couils (Second Amend 
meni) Ordinance, 1942 (Ordinance No. 42 of 1942) which came into force on 19tli August 
1912. Thus it was only on 19di August 1912 that it was realized by the Govenior-CJencral ior 
the first time that a suite of emergency could arise or has arisen in India by re:uson of interiud 
disorder and the Prinincial Governments should be given authority to declare that the Special 
C riminal Couiis Oidinance should come into force in any paiticiilar province. By a nolilication 
published in the I’.P. Cia/ette ExtraordinaiA, dated 20di August 1912, Confidential Depaitnient, 
dated Lucknow 2t)th August 1942, No. 7()bl.C.X., die Governor of the United Pioviiices came 
to the conclusion diat whereas he was satisfied that a state ol emergency had arisen from 
dis(nder wid m the province therefore in exercise of die powers conferred In Sub s (3) of S.l 
of the Spe<'idl CriminaJ Courts Ordinance, 1942 (Ordinance No. 2 of 1!M2), ‘tin* Governor 
hereby declares that the said ordinance shall come into force in the IJniti'd Provinces with 
effev.t from the date of publication of this notification in the ofTicial (Jazette’. By anotln*! 
notification, the Ciovemor of the United Provinces under S.l of the Special CTimiiial (.Courts 
Ordinance, \iU2 appointed all Sessions Judges, Additional Sessions Judges and Assistant 
Sessions Judges, a.s had already exorcised or may hereafter have exercised powiM s ;ls such for 
not less than two years, to be Special Judges. Under S.o the Governor directed that the Special 
Judges til’orcsaid shall liy certain offences specified in the notification. Under S.f* the (iovernor 
invested all stipendiaiy Magistrates of the first class in the United Provinces, w'ho had already 
CMTcised or who may hereafter have exercised, such poweis for not less than two years, with 
?he powers (if a Special Magistrate under the said cjrdinance to be exercised throughout the 
distnct to w'hich they might for ilie time being be attached. And under S. 10 the Special 
Magistrates aforesaid w'ere directecJ to tiy cases in which one or more persons was or were 
accused of certain offences specified in the notiheation. 

I he offenc e in question in the present case is said to have been committed on 14th August 
1942. A first information report of the offence was made the very same day and the accused 
was arrested on 1.5th August 1942. ITie charge .sht^et wa.s submitted by the police on 30th 
August V.) \2 and the trial commenced on 31st August 1942. "ITie first contention on behalf of 
the appheanr is that tlic Special CriminaJ Courts Ordinance No. 2 of liM2 is ultra vires of the 
(.Governor General. My Izird, the Chief Justice, has given his reasons at length for holding 
that iliere is no torcc in this contention. As I am in general agreement with his views, I do 
not ( onsider it necessary' to burden my judgment with my own reason. I, however, find that 
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1 am not in agreement cither witli him or with my brother Collister on the other two points 
raisecJ by the applicant and I shall therefore state my reasons witli all respect to my learned 
brethren in detail. 

At the very outset, I wish to point out that the High Court has certain powers of revision 
over all criminal Courts within its jurisdiction under its Letters Patent as also by the code of 
criminal procedure. Under S.27 of the Ordinance the provisions of the Code of Criminal 
Procedure and of any other law for the time being in force, in so far as they may not be 
applicable and in so far as they are not in consistent with the provisions of the Ordinance, 
have been made applicable to all matters connected with, arising from or consequent upon 
a trial by special criminal courts constituted under this ordinance. 'I he code of criminal 
procedure, therefore, has not been abrrigated in its entirety but only m so far as its provisions 
may be inconsist(*rit with the provisions of the ordinance. Section 2f; dcials witli the topic of 
exclusion of interference of otlier courts, and therein it is stated that no court shall have 
authority to levise any proceedings of any court constituted under this ordinance save as 
provided in the ordinance. The High court under S. 13.5, criminal P.C., can call for and examine 
the record of any proceeding before any infenor criminal court situated within the local limits 
of its jurisdiction for the purpose of satisfying itself as to the coirectness, legality or propriety 
of anv finding, sentence or order record-'d or pa.ssed, and as to the regularity of any proceedings 
of such inferior Court, and under S.43!), Criminal P C' the High Oiurt can piiss appropriate 
ord(*rs. 'I’he object of confcriing these powers on the High court is to give it a supervisor)' 
juiisdiction in order to correct miscarriage of justice arising out of misconception of law and 
thus prevent undeseived hiirdship to individuals. 

I venture to suggest that if Special Magistrates and Special Judges are criminal Courts 
infenor to us, then we can call for and examine the record of their proceedings for the purpose 
of satisfying ourselves as to the conectness, legality or propiiety of any finding, sentence or 
Older recorded or passed by them — but subject to this that we can look at the correctness, 
legality or propriety of the finding, sentence or order witli reference to the ordinance only. If 
tht're has been no violation of any of the provisions of the ordinance, then, however wrong 
or improper the sentence or order the Special Magistrate or llie Special Judge might 
otherwise be this Court would be powen^ss to interfere. As I read the section the juri.sdiction 
of other courts w^hich ordinarily would have jurisdiction cither under the criminal procedure 
code or any other law is ousted only if the proceedings are valid under the ordinance and it 
could nut have been the intention of the Legislature nor has it been so expressed, that the 
Special Criminal courts have been given an unfettered jurisdiction to act even in violation of 
ihe provisions of the ordinance or to pas.s orders under the colour of die ordinance when 
iIk'V have no such power. 

I have .issumed that the Special Magistrates and Specialjudgcs are inferior Criminal C'ourts 
(]ua the High Court. It is true that Special judges and Special Magistrates are under the direct 
control of the Provincial Government in as /.luch as they have been appointed and invested 
with certain powers by the Pre.vincial C^overnment, but they are still courts contemplated bv 
S.f), Criminal F.C.,' which speaks of courts constituted even under any law other than the 
criminal proceduie code, and a lestricted pow^r of revision has been resei*\'ed by S.26 of the 
Ordinance and again in a restricted form the code of criminal procedure has been made 
applicable. I hold the view tliat if, for instance, a Special Magistiate take cognizance of an 
offence which under the Notifualion he is not authorized to take cognizance of the High 
Court's right of interference is not excluded. Similarly, where he offends against tlie provisions 
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of the C^rdiiiiiiicc in any other respect the High Court can revise his order. ITie court must 
1)0 a court constituted under the ordinance and the proceedings must be valid proceedings 
under the ordimmee before the jurisdiction of tlie High Court can be ousted. 

I am ver>' loath to hold, in the absence of clear and e.xpress language, that the highest 
court in the province is powerless in the matter of criminal justice administered by odier courts 
111 the province — courts which under every' otlier law not rendered entirely inelfective even 
for the purpose of the ordinance are inferior to the High court. Ilie whole t>bject of confciring 
re visional jurisdiction on tlie High court is to make it a guardian of administration of criminal 
insure by other courts within its jurisdiction, and so long i\s criminal offences arc tried bv any 
court, ordinary' or spetiiil, tlie High court automatically gets jurisdiction to supemse their 
f)tf)ceedings and if this jurisdiction is to be taken away, express words are nccessaiy in a 
statute even in a state of emergency, and I do not find such expiess words of fai reaching 
import in S.2t), more particularly when S.27 pieseives in a restricted form the application of 
ordinary law. It may be assumed that it is open to Uie Governor-CJeneral to make an ordiniuice 
declaring martial law when all ordiniuily constituted courts will cease to iunction. It may be 
that in the exercise of the power of making c»rdinance it is open to the Governor Generjil to 
abrogate all law' and tiie functions of ordinary courts and allow marti^il law to be administered 
in an area and thereby exclude the revisional jurisdiction of the High court. It may be that it 
IS also open to the Governor-General by making an ordinance to allow' ordmaiy courts tt) 
administer criminal law' and to take aw'ay from the High court its revisional jurisdiction, but 
both such ordinances must contain express w'ords and this responsibility' must be taken by 
tlu‘ Legislature, but short of this I am not prepared to hold that tlie powers conferred on the 
High court by the letters patent and the crirninid procedure code have been render eel nugatory. 

\\ ith these preliminary' observations, I proceed to consider C|ue.stion 2. It is contended 
bioadlv on behalf of the Crown that nobody hits a vested right in procedure and by the 
Ordiniincp nothing has been done except to regulate and alter the procedure heretofore 
prevalent in connexion with certain offences. Lhis principle may be accepted, but the 
iipplication of the principle presents great difficulties when questions arise as to w'hat is a 
matter of mere procedure and what is a matter of substantive righl-difficuliies which have 
engaged the attention of eminent Judges in England and in India. Mere proc(»dure ciui, of 
rourse, be altered, and it cannot be argued that a person w ho has obtained a cause of action 
pnor to an enactment regulating procedure has a right to say that his action must be tried 
ac«.ording to the law prevalent before the new enactment, but if an ac tion has been instituted 
boh the enactment of any law the action w'ill ordinarily be regulated by the old law and it 
IS tho old law^ which will govern appeals, etc. Besides this, an appeal, although it is a creation 
of statute and although no one can say that he has a common law right of his grievance being 
redressed by one court, is nonetheless a matter of right if once the statute has created the 
right. A statute ordinarily speaks from the date from which it is specified in the Act to come 
into operation or from the date when it receives assent where such assent is necessary and is 
prospective in its operation unless it in clear tenns, says that it will have retrospective effect 
or when such an intenUon can be unhesitatingly gathered, and it is only tlien the vested rights 
might be impaired, otherwise vested rights would not be affected. 

The right f appeal, as I said before, is a right, similarly, the right in a criminal case to 
obtain bail or to apply for habeas corpus to tlie High Court, and if tlicse rights have been 
taken away by the Ordinance then the language must be explicit or the intention must be 
inevitable. 
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In (HiO.'j) A.C. their l/)rdships of the Privy Council were considering the effect of the 
Judiciary Act of PJOd, and Lord Macnaghten, while delivering the judgment, observed as 
follows: 

As regards tlic general principles applicable to the case Uiere was no controversy, on the one hand, it 
was not disputed tliat li the matter in question he a matter of procedure only, the petition is well 
founded. On the other hand, if it be more than a mattei of procedure, if it touches a right in existence 
at the passing of die Act, it wa.s conceded that, in accordance with a long line of authorities extending 
from the time of Ixird (.^ke to the piesent day* the appellants would be entitled to succeed, llie 
fudicKuy Act is not letrospective by express enactment or by necessaiy internment. And therefore the 
only question is, was the appeal to His Majesty in C'ouncil a right vested in the appellants at die date 
of die passing of the Act, or was it a mere matter of procedure? It seems lo their Lordships dial die 
question does not admit of doubt. To deprive a .suitor in a pending action ol an appeal to a superior 
tnbunal which belonged to him Jis of right is a very different diing from regulating procedure. 

1 his authority has been quoted in numerous subsequent cases in England and in India 
and leaves no room for doubt that the right of appeal is a right and not merely a [procedural 
thing. In oO All ?)()5 a Full Bench of diis ( 'ourt speaks of appeal as a right and says, 

A right of appeal in a suit is governed b) tlie law [irev.iiling at die date ol die institution of die suit, 
and not by the law prevjiiling at (he date oi die rletision of the .suit or at die date of (he filing of die 
ajipeal 

In 02 Mad. 3()1 a Full Bench of that Court held. 

. . (liat the institution of the suit carnes widi it die implication dial all appeals then in force are 
pieseived to it diiough the re.st of its ciireer, unle.ss die I^egislaturc has cither abolished the Couit to 
which .ui appeal then lay or Iips expressly or by necessaiy imernmont given die Act a letrospcctive 
effect 

In A.I.R. 1928 Lah. ()27 a Full Bench of the Lahore High Court held its follows: 

It IS now audioritatively settled that die right of appeal i.s not a mere matter of procedure, but is a 
vested riglit which inheres in a p^rty from ff , i omiiiencement of the action in die Couit of fust instance. 
If a( cording to the law^ in force at the time ' ‘ en the action was sUirtcd in die Court of first instance 
the ultimate decision of such Court was appealable, die right to prefer or piosccutc an appeal dic-refrom 
IS not affected by subsequent change of die law abolishing the appeal or modifying its fomm unless it 
IS so provided expressly in the amending statute or follows by necessary implication from its terms. 

U further held: 

Statute should be interpreted, if pos.sible, .so as to respect vested rights and in die absence of anything 
111 an enacti'ient to show that it is to have rctiospccdve operation it cannot be so construed as to have 
the effect of idtering die law applicable la a claim in the litigation at die time when the Act is p;issed. 

In A.I.R. 1927 P.C. 212 1! -‘ir I^irdships obsciVed that in (1905) A.C. 369 it was authoritatively 
slated that while provisions of a statute dealing merely with matters of procedure may properly, 
unless that construction be textually inadmi.ssible, have retrospective effect attributed to them, 
provisions wliich touch a right in existence at the passing of the statute are not to be applied 
retro-spectively in the absence of express enactment or necessary internment. Their Lordships 
then observed: 

Provisions which, if applied reirospectively would deprive of their existing finality orders 
which, when the statute came into force, were final, are provisions which touch existing rights. 
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It is clear that this is all the more so where an order which was not final is made final by 
a new Act. I need not labour this point any further. I tlierefore pass on to the next question 
whether iuiy action was pending between Salig Ram, the accused, on the one hand, and the 
Ciowii on the other, when Ordinance No. 2 of 1942, promulgated by the Governor-General 
was made applicable to these provinces by means of notification made by the Governor. Ilie 
notification, as I said before, was made on 20th August 1942. 

rhe ofl'ence Wiis committed on 14th August 1942 and a first information report was made 
the \ er\' same day. Fhe accused was inrested on 15th August 1942 and tlie police started with 
the in\ estigation as provided in tlie Criminal Procedure Code. In a civil suit an action starts 
not ^^'lth the accrual of tlie cause of action but the institution of a plaint or some similar 
proceeding and it is reasonable and logical to say that in a criminal case tlie action sUirts witli 
the filing of a complaint or witli the making of a report, and when, as in the present case, the 
accused is arrested and the machinery of law' in the shape of a police investigation is started, 
the action has commenced, and it is not necessary that the trial witli all iLs formalities should 
ha\e commenced before a Court. Even if there were some doubt in this matter, the doubt 
must be solved in favour of the subject and not in favour of the Crown according to all canons 
of t nminal jurisprudence. By the special oidinante, many vested lights which I have enum 
eiated before were taken aw'ay, the right of appeal, the unrestricted powers of the High Court 
in mattiTs of revision, the right to move superior tribunals in the matter ol bail, the right to 
appK in habeas corpus to the High Court. 

Apart from this, I cannot but take notice of the fact that by the sister ordinanc (* No. 3 of 
1942, which was also made and promulgated by the Governor General in exercise o( the 
poweis conferred by S.72, Government ol India Act, as set out in Sch.9, (joveniment of India 
.Act, 193;"), on ^nd January 1942, penalties provided by law' foi the punishment of c ertain 
offences were enhanced, and although tliis ordinance No. 3 of 1942 did nut make an innocent 
action criminal and punishable as a crime, it undoubtedly aggravated tlie enme and enhanced 
the punishment. By S.23 of Ordinance No. 2 of 1912, a special rule of evidence inconsistent 
w'ith the Evidence Act of 1872 was enacted. Section 24 enacted a special rule of proc edure 
for the recovery of fines inconsistent witli S.i3H6, Oiminal P.C. Section 24 A tmacted a special 
provision regarding bail, and S.Z5 fettered to a certain c'xteiit the right of an .Kcii.sed in 
connexion with legal practitioners. Ihesc far-reaching consecpiences affecting righUi were 
brought into existence bv Ordinance No. 2 and Ordinance No. 3 of 1942 passed botli on 2nd 
fanuarv 1942. I now naturally pass on the question whether there is anytliing in ordinance 
No 2 of 1942 which in express terms makes the Ordinance applicable retrospectively or if 
such an intention can be nece.ssarily gathered, and I shall confine my discussion to the ca.se 
of Special Magistrates only for which provision is made in S.IO of the ordinance and the same 
is applicable in llic case of Special judges for w'hirh provision is made in S.5 of the Ordinance. 
Sec tir)n 10 say that a Special Magistrate shall try such otlenccs or clas.scs of offences, ... as 
the Provincial Government, or a servant of the crown empow^cred by the Provincial Govem- 
ineni in this behalf, may, by general or special order in writing, direct. 

Ihe argument on behalf of the Crown is that tlie moment a Special Magistrate is directed 
bv the proper authority to tr>' an offence, the Special Magistrate needs must try it under the 
ordiruuice. llns may be so, but the question is whether tlie authority concerned has the power 
make such a direction under the ordinance. If what I have said in an earlier portion of my 
judgment is correcl, tlie action in the case of the present accused had commenced before 20th 
August 1942, and unless the authority was competent to direct the trial of this particular oflence 
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by the Spcciid Magistrate the trial would be vitiated. If tliere is absence of power in the directing 
authority there is absence of special jurisdiction in the Magistiate or tlie Judge and even il the 
Magisti ale or the Judge purports to act like a Special Magisti ate or a special Judge he remains 
for all purposes an ordinary Magistrate and an ordinary Judge under the Criminal Procedure 
code and there is no difficulty in holding tliat ail the powers of tlie High Court under S.34.5 
and 339, Criminal P.C., remain intact, unfettered by any provision of tlie Ordinance. I'he trial 
and conviction by a Special Magistrate or a Special Judge under tlie Ordinance can only be 
protected and tliat too if tlicy do not violate any of tlie provisions of die Ordinance if die 
Special Magistrate or the speciid judge assumes a valid jurisdiction under die ordinance, but, 
if for some reason, the assumption of jurisdiction is unjustified then the Special Magistiate of 
die Special Judge Is only functioning as an ordinary Court under the (."riminal Procedure code 
and no provision of the Ordinance comes into play and a fortiroi die alleged bar to die revisional 
juilsdiction of the High Court under S.'ib does not come into play. 

riie words in S.IO are ‘shall try' such offences or classes of offences’, llie Crown wants me 
to read that these words necessarily imply the reading of ceitain other words, namely ‘whether 
( ommitted before or after the coming into operation of the Ordinance’. Words should not be 
read into a statute ordinaiily unless the context to the scheme of the Act warrant the addition 
of the woids. The emergency which n^ce.ssitated die constitution ot Special Couits in the 
Province was brought about by a stale ot disorder within the province, and to my mind acts 
and disorder which brought about die emergency are outside die scope of die Ordinance and 
the (./nliiiance must apply only to offences which were committed after the passing of the 
Ordinance, othewise the result will be that the very' acts wiiicli brought about die emergency 
would be caught by die Act which was passed because of those acts and die very first illegal 
act which along with certain odier acts created the emergency would be triable under the 
Oidinance and not merely those acts which came into existence after die stale of emergency. 
In other words, cause, effect and remedy should be kept distinct and not and merged into one 
in iui ordinance like this. I may make this point a litde more explicit. A number of acts convinced 
the ( iovtMTior General on 19th August 1942 that a state of emergency had arisen in India 
betausc of internal disorder and on 20th August 1942 the Governor of this Province was 
similarly convinced — and of diese coiiditM ms the (Jovemor General and die Governor alone 
;ue the sole arbiters and the Governor therefore issued a notification in exercise of the powers 
conferred by sub.S.(3) of S.I., Special Ciiminal Courts Ordinance, 1942, and to my mind the 
iiifeience is obvious diat henceforward people aie warned that if diey commit certain act of 
disorder they will be tried in a different manner and drastic punishments will be meted out to 
diem. The Act, therefore, does not in express tenns say that the Special Magistrate shall tiy 
offences whether committed before the passing of the Act or committed after die passing of 
the Act, iind the necessary implication, to my mind, is that the offences committed before die 
Act are outside the scope of the Ordinance. If the Ordinance was intended to apply to offences 
committed before the notifirntion, there was nothing easier than to say so, as was done in 2 
and 3 Geo. VI, Chap. 62, tjnergency powers of Defence Act of 1939, where the Act was made 
applicable to proceedings instituted before or after the commencement of the Act in express 
terms. Tliere is die authority of the highest court in England as to the principles of construction 
in matters like diese. In (1894) 1 Q.B. 725 Ixipes LJ. observed as follows: 

It is well rr. ognized principle in the construction of statutes that they operate only on cases and facts 
which come into existence after the statutes were passed, unless a retrospective effect is clcaily intended 
[llie italics are mine). 



844 Towards Freedorn: 1943- 1944 


This principle of construction is specially applicable when the enactment to which a 
retrospective eft’ect is sought to be given would prejudicially affect vested rights or the legal 
character of past transactions. 

The learned Judge was dealing with the Bankruptcy Act where the words were ‘where a 
debtor is adjudged bankrupt'. It w'as urged before him that the words ‘where a debtor is 
adjudged bankrupt' were equivalent to the words where a debtor is an adjudicated bankrupt, 
but tlie argument was repelled by the observation tliat if the Legislature so meant why they 
did not use that form. His Lordship said. 

It seems to me highly improbable that the liCgislature when passing a new Bankruptcy Act creating 
great changes in the law, and attachuig wider and graver disabilities to ba bankruptcy, would impose 
new and penal consequences on bankruptcies already existing. 

Davey LJ. at p. 740 said as follows: 

Ilie question therefore seems to me to turn on the proper construebon to be put on the words where 
a man is adjudged bankrupt at the commencement of S.3‘2, Bankruptcy Act, 1883. ‘Now, reading those 
words alone, and apart from considerations arising out of the subject-matter of the section in which 
the\ occur, 1 should certainly understand them (according to the ordinary use of the English language) 
to mean, if any man shall or may hereafter be adjudged bankrupt, and unless there be some controlling 
context m the Act or m the scebon, 1 hold that to be meaning of the words. It has been suggested tliat 
the words may be read as meaning where a man is an adjudicated bankrupt'. The answer seems to 
me to be that those are not the words before us, and that the words we have to construe are grammatically 
ditlerent I think words ‘is adjudged' are the verb, whereas in the paraplirase suggested the word 
‘adjudicated* would be an adjective. 

I again w ish to repeat that the words are not ‘offence whether committed before or after 
the passing of the Act’, and the scheme of the Act. I have discussed that when I w;ts considering 
the question about the creation of the emergency -suggests that the statute was to operate only 
in cases and on facts which come into existence aftejr the statute was passed, llie principle of 
law laid down by Lord Coleridge CJ. and Denman J. in (1891) 2 Q.B. 145 also supports my 
\io\v I>ord Coleridge C.J. observed: 

Ihe quesbon raised in this case is no doubt very capable of aiguinent on both sides; but on the whole 
1 think it IS safer to hold that 5.26, Bankruptcy Act, IBIX), is not retrospective in its operation and that 
v\iier»- a pei-son is accused on an offence created by that Act, as applied to Debtors Act, 18^)9, all the 
ingredients of the offence must have taken place before 1st January, 1891, upon, wliich date the Act 
of 1H90 came into operation, I think that the words in S.26 ‘shall have effect’ must mean ‘shall have 
effect from 1st January 1891’ That conclusion is supported by the view that to give a retrospective 
effect to the .statute would be to deprive the defendant of a defence upon which, at the time the acts 
complained of were committed, he was entitled to rely. It seems to me a very strong thing to hold tliat 
d defence which was open to a man at tlie time he did the acts complained of has been taken aw'ay 
bv the retrospective operation of a subsequent statute. 

In connexion with the present case, it might be said, regard being had to the sister 
ordinance No. 3 of 1942, tliat a defence was open to the accused that he could not be 
sentenced to a term longer tlian that provided by the Penal code in respect to tlie offences 
which he had committed, and looking at ordinance No. 2 of 1942 itself he could say that 
he was entided to appeal and to apply for bail or habeas corpus under the criminal procedure 
code tuid all these rights which are in the nature of defences could not be taken away by 
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the retiospective operation of ordinance No. 2. I have, therefore, in respectful disagreement 
with the opinion of my I^ord the Chief Justice and my brother Collister, come to the 
conclusion that the offences committed before 20th August 1942 could not be directed to 
be tried by the special Magistrate. 

TTie third contention on behalf of the applicant is that the learned additional Sessions Judge 
was in error in holding that no appeal lay to him against the conviction recorded by the 
Special Magistrate. This is, of course, on the assumption tliat the Special Magistrate could tiy 
the present accused of the offence witli which he was charged. In this connexion 1 need not 
repeat what I have already said that under the provisions of SS.435 and 439, Criminal P.C.,^ 
this court has the power to revise the orders of Special Judge and Special Magistrates where 
they have acted in violation not merely of any rule enunciated in the Penal code or the 
Criminal Procedure Code, but where they have erred in construing or interpreting a particular 
provision of the Ordinance and have acted contrary to its provision. The right of appeal has 
been given to an accused under the Ordinance by S.13 which reads as follows: 

Where a Special Magistrate passes a sentence of transportation or imprisonnurnt for a tenn exceeding 
two yejus an appeal shall lie to the Special Judge having jurisdiction in tlie area, or, if there is no 
Spt'cial Judge for tlie area, to the High Court in a presidency town ;ind elsewhere tf) tlie Court of 
Session. 

I'hc Additional Sessions Judge before whom the appeal came up for hearing in the present 
*.ase v.iis a Special Judge, and the question tliat I have got to decide is whether the Special 
Magistrate passed a sentence of transportation or of rigorous imprisonment for a term exceeding 
two years. Salig Ram has been convicted by the Special Magistrate under S.395. Penal Code, 
and sentenced to a term of rigorous imprisonment for two years and a fine of Rs 50 and in 
default of the payment of fine to a further term of rigorous imprisonment for six months. The 
question is whether the Special Magistrate in the present case has passed an appealable 
sentence. Am I stretching the language of S.19 at all, or in any event, am I stretching it to an 
extent to which a subject is not entitled as against the Crown in matters of penal law, when 
I say that S.13 can be read as follows afte*- omitting unnecessary words. 

Wlicrc a Special Magistrate passes a seu'«mce which is in excess of a sentence of rigorous 
imprisonment of two years. 

If I am right in this connexion than, to my mind, it is obvious that the learned Special 
Magistrate did pass a heavier sentence then the sentence of rigorous imprisonment for two 
years. The sentence of fine is also a sentence, and the combination of the two sentence, 
namely, a sentence of fine of Rs 50 and a sentence of rigorous imprisonment for two years, 
is a sentence in excess of what the Special Magistrate was competent to pass, if he intended, 
the sentence to be a non-appealable sentence, llie matter becomes all the more obvious when 
we find that in default of the payment of fine the accused has a right not to — (and in any 
event there is the possibility of not being able lo) pay the fine, and in that case, the needs 
must suffer rigorous imprisonwient for another six months. I’he special judge was therefore, 
in error in holding that tlie sentence passed by the Special Magistrate was a non-appealable 
sentence, and I would, therefore, have in my revisional jurisdiction not ousted but resei-ved 
by S.26 of the Ordinance, sent back the appeal to the Special Judge for disposal on the merits 
and according to law, for I hold the view that even under the Ordinance the High court has 
the power uj revise the orders of the special Courts when they act in contravention of the 
provisions of the Ordinance itself. 
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Bv the Court — As already ordered on 27th October, 1!)42, the application is dismissed. 

Application dismissed. 


1 .Vttioii 439 t>l* thf Ci. I^^oc. Code laid down tiut die High C\)iut had powers of revision. 

2 . Section 6 of die C'r. Proc Code described die five classes of C'riminal Courts in India - Court of Sessions, 
IVesidcncy Magistiates, MagistraU's of First Class, Magisd atcs of Second Class, Magistrates of 3rd Class. 

3 Section of the Cr. fVoc. Code gave the High Court the power to call for the records of inferior courts. 
Ihe judge of any superior court ‘may call for and examine die recoids of any proceeding before any inferior 
Cnminal Court within the local limits of its oi hts jurisdiction . . . |to satisfy himself] as to the concctness, 
legalitv oi propnctv of any findings. Sentence or order recorded or [lassed by such inferioi courts’. 

3 , Banwari Gope and others (Petitioners) v. Emperor 
• (Harries C.I., Fazl Ali and Varma T.T. Full Bench 
(20 Nov. 1942)] 

AIR, Vol. 30, 1*43, Patna, pp. 18-23 

Criminal Revn. Applns. Nos 638 and 640 of 1942. Decided on 2()th November 1942, from 
order of Special Magistrate, Dinapur, D/7th September 1942 and Special Magistrate, Patna 
C^it>, D/6th September 1942. 

Rajeshwari Prasad and G.P. Sahi (in No. 6.^) and S.M. Gupta and S.C. (!)hakravarty (in 
No. 64.9) — for Petiboners. 

Advocate-General — for the Grown. 

Fazl Ali J/ — ITicse arc two revision applications by certain persons who have been tried 
and ctmvicted by Special Magistrates appointed under Ordinance 2 of 1942 and the point 
w hich has been urged on their behalf is that the Special Magistrate had no junsdicbon to by 
them inasmuch as before the Ordinance came into force the Subdivisional Officers of Dinapur 
and Patna city respeebvely had taken cognizance of the offences said to have been committed 
by them and the criminal proceedings against them had started under the ordinary law'. 
Ordinance 2 of 1942 as amended by Ordinance 42 of 1942 empowers the Provincial 
(h)vc?mmcnts to consbtute Special Courts of criminal juiisdicbon on being sabsfied of the 
existence of an emergency arising from a hostile attack on India or a country neighbouring 
on India or from the imminence of such an attack or from any disorder within the province. 

provisions relating to the Special Magistrates, with whom alone we are concerned at 
present, arc to be found in SS.9 to 14 of the Ordinance. ITiese seebons provide that any 
Pit'sidcncy Magistrate or Magistrate of the first class who has exercised powers as such for a 
period of not less than two years may be invested by the Provincial Government with the 
pow ers of a .Special Magistrate under the Ordinance and that these Magistrates shall try such 
ottences or classes of offences or such cases or classes of cases other than offences or cases 
invoKing offences punishable under the Indian Penal Code with death, as the Provincial 
Government, or a servant of the Crown empowered by the Provincial Government in this 
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behalf, may, by general or special order in writing, direct. The Special Magistrate, after he is 
appointed, is to try cases which are placed before him according to the procedure laid down 
in S.6 and may pass any sentence authorized by law except a sentence of death or of 
transportation or imprisonment exceeding seven years. Where, however, he passed a sentence 
ef transportation or imprisonment for a term exceeding two years, an appeal lies to tlie Special 
Judge having jurisdiction in the area or, if there is no Special Judge for the area, to the High 
Court in a presidency town and elsewhere to the Court of Session. 

It appears that the Ordinance 2 of 1942 was declared to be in force in the Province of 
Bihar on 21st August 1942 and after the Special Courts were duly created, the District Magistrate 
of Patna, who was presumably the Crown Officer empowered by the Provincial Government 
to direc t what classes of cases were to be tried by the Special Magistrates appointed under 
the Ordinance, first passed an order on 23rd August 1942 authorizing all tlie Special Magistrates 
in the district to try such cases as were specified in the order and tlien on 27 August 1942 
directed ceilain offences answering tlie description to be found in S.IO of the Ordinance to 
be tried by them. 'I’hc language of these orders was subjected to certain criticisms, but as 
those criticisms are of a very minor nature and will not affect the decision of the present case, 

I will not refer to them but proceed at once to state tlie relevant facts of the two cases which 
are before us. Phe petitioners in criminal Revision No. ()!^8 are four in number and they have 
been prosecuted for contravening Rr.56 and 35, Defence of India Act, by taking part in a 
procession which had been b<uined by the order of tlie District magistrate and by causing 
damage to the telephone line witliin the compound of one Mr Bashir, a Group Warden, on 
13th August 1942. In regard to these offences which are said to have been committed by these 
petitioners on 13th August 1942, the Subdivisional Officer of Dinapur recorded tlie following 
order in tlie ordersheet on 14th August. 

Received complaint under S.50 o! tlie Defence of Indian Rules. Cognizance, ^cn. The accused Banwari 
Goald, Jagernatii HaJvvai, Girdhari Chainai and Janki Halwai are produced in custody of Dinapur 
police, rhey do not complain of maltreatment by the escorting party. They are committed to custody 
till 2Hth August 1912. 

riie next order which was recorded co 2Htli August 1942 is to the following effect: ‘Put 
up before Special Magistrate on 1st September 1942.' Then comes a third order which is 
dated 29th August 1JM2 and it reads as follows: 

I.O reports liiat tlie accused (1) Jageinatli Halwai, (2) Banwari Gopc, (3) Girdhari Chamar (4) JcUiki 
1 lalwai be prosecuted under S.5(), D.I. Rules. Cognizance has already been taken on the previous 
report. Put up on 1st September 1942, before »hc special Magistrate. 

After this date the case was sent to a Special Magi.strate for disposal on 1st September 1942 
and on 4th September 1942 the Magistrate in question framed a charge not only under R.5() 
but also under R.35 of tlie Defence of India Rules. On 7th September 1942, tlie Special 
Magistrate found the petitioners guilty on both the charges and sentenced them to undergo 
rigorous imprisonment for three years under R.35, cl. (4) but he passed no separate sentence 
under R.5(i (4). Plie point which has been emphasised in this case is that the sub-divisional 
officer of Dinapur had, as was cxpres.sly stated in the order-sheet, taken cognizance of tlie 
case on 14th August 1942, that is to say, before ordinance 2 was brought into force in the 
province. 1 he petitioner in Criminal Revision No. 640 is Lachmi Narain Tamoli who has been 
convicted by a Special Magistrate of an offence under S.411, Penal Code, and sentenced to 



848 Towards Freedom: 1943- 1944 


rigorous imprisonment for the tw^elve months. It appears that this man was arrested on 15th 
August 1S42 on the charge that he had committed theft in respect of a cap belonging to a 
soldier attached to a British Regiment stationed at Patna. Five days later, that is to say, on 
20th August 1942 the police submitted a charge-sheet against him and the ssub-divisional officer 
of Patna city sent die case to Mr T. Hossain for disposal. On 21st August die sub-divisional 
officer finding that ‘Mr Hossain’s file was congested' transferred the case to another Magistrate 
named Mr Ghosal for disposal and on that very day Mr Ghosal summoned certain witnesses 
for 26 August 1 942. On the latter date, one of the two prosecution witnesses was examined 
by Mr Ghosal and the odier being absent the case was adjourned to 28th August 1942. On 
that verv' date, the Subdivisional Officer withdrew the case to his own file on the ground that 
the case was triable by a Special Magistrate and after proceeding with the trial as a Special 
Magistrate convicted and sentenced die petitioner as already stated on 8th September 1942, 
'ITie petitioner there upon preferred an appeal to the Special Judge, but his appeal was 
summarily dismissed on the ground that no appeal lay under the Ordinance as die sentence 
passed by the Special Magistrate did n<u exceed two years. Fhereafter he prefeired this criminal 
ie\ ision. At this stage it seems necessar\" to refer to S.26 of the Ordinance which reads as 
follows. 

Notwithstanding die provisions of die Code, or of any other law for die time being in fiirrc, or ol 
anvdiing having die force of law by whatsoever authority made or done, diere sh*dl, save as provided 
in this Ordinance, be no appeal from any order or sentence of a Court constituted under diis (Ordinance 
:md, .save as aforesaid, no court shall have authority' to reM.se such order or sentence, or to tiansfer 
.uiy case from any such court, or to make any older under S.491 of the rode or have any jun.sdiction 
df anv kind in respect of any proceedings of any such Court. 

Upon thi provision there can be no doubt that if the Ordinance is found to be applicable 
to these two cases so that the petitioners could have been properly tried under it, this court 
can have no jurisdiction to revise the order of convicUon and sentence against which these 
applications are directed. The point, how'ever, which is raised in both die cases is dial the 
Ordinance was not applicable to these two cases and the Special magi.strates by whom the 
petitioners have been tried had no jurisdiction to try them. Fhe main ground which is urged 
in support of this contention is that the Ordinance cannot be given retrospective operation 
and is not applicable to those cases in which die criminal proceedings had started before if 
came into force. 

\0mtited: judge's observations, citing cases and legal principles, on how far a statute could 

be given retrospective effect, and on various aspects of the Criminal Procedure code, 

including the right of appeal — Ed.J 

I he next point to be decided is what power can be exercised by the High Court in these 
cases. It seems to me tcj be plain diat the High Court cannot revise the order of conviction 
or sentence passed by the Special Magistrates concerned under SS.435 and 439, Criminal 
P C., because this power of revision can be exercised only as against orders passed by 
Magistrates exercising jurisdicUon under the code of Criminal Procedure. As the Special 
Magisti ates derived their jurisdiction from the ordinance, they cannot be properly described 
as ‘infenor criminal Courts’ and the High court cannot revise their order. It does not however 
necessarily follow from this that the High court is entirely powerless in the matter. Under 
S 491, Criminal P.C.,‘ the High court may direct that a person illegally or improperly detained 
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in public or private custody within the limits of its appellate criminal jurisdiction be set at 
liberty. It seems obvious to me that if the ordinance under which the petitioners were tiled 
was not applicable to their cases, then their trial was no trial at all in the eye of law and they 
cannot be detained in a prison, because tliey should be deemed to have been committed to 
prison without a trial and because tlie Magistrates who have sentenced them to imprisonment 
had no power to send them to prison. 

These facts, in my opinion, are sufficient to attract the Jurisdiction which tliis Court 
undoubtedly possesses under S.491, Criminal P.C., and this court is accordingly competent 
to order the petitiemers to be .set at liberty in exercise of such Jurisdiction. It is true that S.2() 
provides among other things tliat no Court shall make any order under S.491 of the Code or 
have any Jurisdiction of any kind in respect of any proceedings of anv LSp<?cial Magistrates or 
Special Courts constituted under this ordinance, but tliis prohibition applies only to those 
cases to which the ordinance is applicable and which can be tried under the ordinance. As 
the cases before us could not be tried under the ordinance, they stand outside the ordinance 
and S.2h or anytliing contained in the section does not apply to them. I would therefore direct 
that the petitioners in both die cases be set at liberty at once. It is hardly necessary to add 
diat it will be open to the authorities concerned, if they are so advised, to take such action 
against the petitioners as the law permits. 

Hanies CJ. — I agree and have notiung to add. 

Vaitna J.* — I agree. 


Order accordingly 


I 491 cicull with the High Court’s flower to issue directions of the nature of Habeas Corpus. 



Police firing at Dhakiajuli (Assam) 


File No. 3/61/43 -- Home Poll (I) 
[NAI| 


In the court of the Special Magistrate (under Ordinance No. II of 1942) at Tezpur, K.E. On 
the complaints of A.S.I. Hiranmay Purkayastha. 

R, Case No. 387 of 1942. 

Emperor 

\s 


1. Kamala Kanta Das 

2. Kalicharan Tliakuria Alias Maya Kishorenath -- Aced., iy's/147/353 I.P.C. 

3. Gobordhan Das Alias Rupdhan Das 

4. Jiban Chandra Mohanta 

5. Bhaba Keot 

6. Bhogram Keot Alias Dcffla 
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7. Bhadesariir Chaudhury — Accd., u/^ 147 I.RC. 

Judgment 

llic prosecution case briefly is an follows: on the 20.9.42 at about 2. p.m, about two thousand 
persons, consisting of Santi Senas or congi ess Volunteers and other villagers males and females, 
came from the east and assembled in front of the Dhakiajuli Police station with a view to 
trespass into the thana compound and hoist Congress flag there. Accused Kamala and 
absconding accused Bapuram with four otliers holding congress flags in their hands forcibly 
entered the thana compound in the first instance. S.I. Mohindhar Bora, o/c Dhakiajuly P.S., 
warned them several times and asked them to desist from entering into the thana compound 
but they did not pay heed to it. S.I., Mohindhar Bora tlien ordered the unarmed constables 
to disperse the crowd by a lathi charge but the Santi senas and others attacked the Police, 
accused Kamala Kanta ordered tlie mob to attack and airest the Police and lake cluu’ge of 
the tliana. I'he crowd attacked iuid injured the unarmed constables, tlie A.S.I. and the S.I. 
when the latter ordered the armed constable to open fire. ITie armed force opened fire but 
the mob attacked them and snatched away their rifles and injured the Head constable and 
seven armed constables. As the firing was continued the mob ultimately dispei-sed leaving h 
dead and t) injured persons amongst them in the thana compound, fhe rioters took away 
three rifles some ammunition and certain other properties at the lime of their dispt'i-sal. As 
S.I. Mohindhar Bora was lying on bed uith injuries on his person, an A.S.I. lodged an ejtihar 
and took cognizance of tlie case. Fhe investigation of the case was subsequently taken up by 
S I. Brajabashi De. 

C'harge sheet u/s 147/C^79/35d I.P.S. was submitted against the present seven accused and 
11 i)thers including two absconding accused. ( )f the 27 persons placed on their trial 1 1 pereons 
v\eie discharged and 2 pei-sons was acquitted u/s 191 I.P.C. on the prosecution withdrawing 
the c*isc Ui. unsi them; () persons were dischaiged u/s 2.33 (1) Cr.P.C. for want of sutfRitMi! 
i*\idencc agiiinsi them. The remaining seven persons are awaiting judgment in tliis case. 

I'he defenc e is that the processionlists were peaceful that just as they entered the lluuia 
compound with flags the o/c, Dhakiajuli P.S. ordered the armed constables to open fire and 
after tlie fire w^as opened some menibei^ in the crov\d got unrulv and assaulted the police 
oflicers that the firing was premature and uniiecessar\' and tliat none of the present accused 
assaulted anv member of the police force and that none but Kamala Kanta had at all gone 
wuh the crowd. Kamala admits having gone with the processionists but denies having entered 
the thana compound or having ;issaulted S.I. Mohindhar Bora or any other police officer. 
Accused Kalicharan says that he had gone t*) Dhakiajuli hat and had nothing to do with the 
po»cessi(jn and did neither enter the thana compound nor assault A.S.I. Hiranniay Purkayaslha. 
\ccused jiban says that on the date of occurrence he was attending the Sradh ceremony at 
parbatha in the house of the iieai relation of his. Bhediiswar says that he was too ill to go out 
and was at home on that day. Gobaidhan says that he was never known by the name of 
Kupdhan and was lying ill at home on the dale of occurrence. Accused Bhaba says tliat he 
had g(jne to Dibru-Darrang hat on that day and did not go to Dhakiajuli. Accused Bhogram 
savs tliat he was at home on that day. 

Ihe [irosecution has examined the complaint (P.W.l), the Officer-in-Charge of the Police 
.Station (l^W 2) unarmed constables Chandra Kanta (P.W.4), Bhunidhar Saikia (P.W.5) Dim 
beswar Koch (P.W.h), Girija Dhanuk (P.W.12), armed Head Constable 'Ilianuram Kachari 
(P V\ .7) tliree ouLsiders Kebat Kumat I'amuli Mau/adar {P.W.3), Surya Ram Brahmin (P.W.8) 
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and Prabhat Chandra Bora (P.W.ll) and two medical ofBcers, sub-Assistant Surgeons ol 
Dhakiajuli Dispcnsaiy (P.W.13) and Assistant Surgeon of I'czpur {P.W.14) and an Assistant 
Sub-Inspector (P.W..9) and investigating police officer (P.W.IO). 

Accused Bhadrcswar Jiban Mohanta, Bhaba Kanta and Gobardhan have, each of them 
examined one witness in support of the defence plea of alibi. 

At the instance of both the prosecution and the defence I had been to ihe Dhakiajuli Police 
.Station to make a kical inspection and a memorandum of Ixical Inspector has been placed 
on the record. 

'Phe points for our determination are: 

(1) Wliether the crowd that went to Dhakiajuli police station on the 29th September 1942 
formed itself into an unlawful assembly and, if not whether sonie members of the said 
assembly used force in the furtlicrance of their common object. 

(2) Whether the accused were members of such an unawfiil assembly. 

(3) Whether accused Kamala Kanta assaulted sub-inspector Mohidhar Arora in the 
execution of his duty as a public servant. 

(4) Whether accused Kali Charan assaulted A.ssistant Sub Inspector Hiranmay Purkayastha 
in the execution of his duty as a public servant. 

I.et us proceed to discuss the evidence on tlie first point. My task has indeed been made 
very easy by the leamed pleaders for the defence by their suggesting to P.W.H in his cross 
iv.arnination that some members of the crowd got unruly after the order for opening fire was 
given and these people assaulted tlie police officers. 

3 his suggestion is a clear admission of the fact that the cissembly was an unlawful one. 
Lven if the assembly were not unlawful in its inception it became unlawful as soon ils its 
members trespassed into thu tliana compound and assaulted the public officers. But tJie 
assembly was unlawlul from its very inception. I’here is ovcnvhelming evidence to show that 
the assembly was headed by certain persons holding flags and that they wanted to enter into 
the lh;ma compound to hoist the said flags. There is thus abundant evidence to show that the 
c ommon object of the assembly which < oasisted of about 2000 persons was to trespa.ss into 
tliana comjiound and hoist congress flag t»' * ause anno) ance to the police officers in occupation 
thereof. The assembly must therefore be designated unlawful undei section 141 I.P.C. I'hird 
clause as to using force the defence suggestion itself admits that force was used at a later stage. 

I here is no doubt that force wa.s used in prosecution of die common object of the assembly. 
If so eveiy member of the assembly would be guilty of rioting in view of die provisions of 
section I4(i I.P.C. Phe learned pleader for the defence who argued the case so ably, commented 
on the numerous discrepancies in die prosecution evidence, Discrepancies have been too 
numerous as to the number of persons composing the procession. The number of females, 
number of each row, number on die culvert of females and of males, position of police officers 
and constables and of the fe^nale and male pl^ccssionists and on similar points, llic learned 
Public Prosecutor in their arguments asked me to read die evidence as a whole; and reading 
the evidence as a whole I have no doubt in my mind that die processionists numbering about 
2()(.K) came to Dhakiajuli police station with a view to hoist Congress flag there and that some 
amongst the crowd assaulted die police officers and snatched away ladiis from the unarmed 
coiisUibles and also hat, pugrees, etc. This broad fact have not been denied by the defence 
and I havi' no hesitation in coming to diis conclusion on a consideration of the evidence on 
r(?cord. The learned pleader for the defence has admitted that P.W.8 was nearer the tiuth 
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than anv other P.W. and that he was least biased in (avour of the police. I propose to quote 
his statement about tJie occurrence to show that tlie conclusion arrived at by mo in this respect 
is justified on the Evidence on record. He sa)Ti i went to the thana compound and took my 
stand near the gate. 'Hie crowd stood quiet for sometime and then shouted ‘Bandemateram*. 
riiosc who had flags in their hand — some had garlands also in their hands — came in the 
front and talked to Daroga. Daroga tisked them not to create tiouble adding tliat if tliey did 
so tlien fire would have to be opened. Then one man at the back blew a w'hislle immediately 
after the crowd forcibly entered the thima compound and surrounded tlie four umu'mcd 
t onstables in the front and caught tlie chhoto Daroga by his throat, the crowd then attacked 
the bara Daroga and threw him down. 'Hiey also surrounded the aimed constables, baradaroga 
then ordered the armed constables to open fire. Fhe crowd had thrown down all armed 
constables except two who were' still sUmding. .At Daroga’s orders tlie said two constables 
opened fire, at this time I was standing at a distance of about .S cubits to the East of the thana 
building' "Hie otcurrence as stated above apait from discrepancies on minor details have 
been broadlv ctirroborated bv evcr\‘ other eve witness. I have therefore no hesitation in holding 
that the crowd that came to the thana formed itself into an unlav\ful assemblv and that some 


members tliereof in prosecution of the common object of the assembly used foice and its 
such e\erv member thereof was guiltv of noting. 

Before proceeding to discuss the evidence another point, 1 think 1 should briefly discuss 
the evidence on the point of jastification or othenvi.se of the firing resorted to by the police 
'tone at the time of the occurrence, tliis point if not directly at issue of adjudication but 
ncvt'rlheless evidence w.is adduced on the point and w;is referred to at the time of tlie 
argument. Six out of the eight armed coastables, (> iinarnied constables and the S.l. and the 
A S.l were all injured, some severe, some slight, three bayonets, leather pouch containing a 
quaniitv of . mnmnition were taken aw’ay. Uithis were snatched aw^av. Constables pugrees, 
A .S I s felt hat and one constable's shirt w’cre taken away, as stated by P.W. 8 all but 1 armed 
constables were throwTi down by the mob. Wliether with greater tact and courage the 
cata^tr^)phe could have been averted is another question, but circumstances assumed sui h a 
pioportion that .S,I. Mohindhar i ould reasonably get apprehensive that the force at his disposal 
would be overptiw'ered bv tlie mob and his order to the armt^d constables to open fire could 
not be said to have been unjustified or even premature, but it was the subsequent stage in 
I he drama tliat was most pitiful, the firing re.sortcd to by probably two constables — the other 
.onstables were almost simultaneously with the order to open fire overpowered and it is 
loubtful if actually any of them could open fire at all — was uncontiolled and rutJiless, that 
Jii* civil constables were overpowered before they could use their lathis and that the majority 
•f the armed constables were overpowered and some of their rifles snatched away would go 
:o show that they were not well prepared for the eventuality and that tlicy lacked in courage. 
The large number of persons assembled on the road made them nervous and they were easy 
prey, and perhaps to some extent willing victims to the fury of tlie mob. 'fheir lack of courage 
was more than compensated by the ruthlcssness of the two constables who could not be 
overpowered by the mob, they fired and fired even at the back of the fleeing crowd and 
aimlessly and probably some one also chased the fleeing crowd by the road to some distance. 


A dead bodv was found in the Hatkhola to the south of the thana building, one was found 
. .^.Ui. lhe south of the thana culvert and another that of a young girl near tlie culvert over the 
road in front of Satish Biswas’s shop (a dead boy was found later on near the Gandnajuli 
nverfi^.’ia distance of more than a mile from P.S.) there were injured persons picked up from 
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outside the thana compound; the man found dead in the hatkhola was a beggar. "1 hese facts 
go to prove that the firing as resorted to by the constables was indiscriminate, uncontrolled 
and cowardly but for this the S.I. or even O.C. Thanura could hardly be blamed. It is 
unnecessary to discuss the evidence on this unhappy episode resulting in the deadi of 1 1 
persons further. 

I propose to discuss the evidence on the next three points togellier. 

Let me take up the cause of Jiban Mohanta first he was identified by A.S.I H. Purkayastha 
(P.W.l) and S.I. Mohindhar Bora (P.W.2), P.W.l saw him when 500 to 600 men entered the 
diana compound from the eiLstem side of the culvert P.W.2 saw him when 150 men entered 
in from the culvert at the first instance and he also saw him as some men surrounded him, 
the accused being in that crowd, accused name does not appear in tlie ejahar. P.W.S. 1 & 2 
deposed again.st this accused in another political case sometime back when they saw him in 
Court P.W.l is a cousin brother of the accused, he says diat Jiban went to their village on 
10.0.42 and was in his house the whole of the next day and till 4 p.m. of the day following 
(21.0.42) in connection widi the Sraddha ceremony of his father. Prosecution evidence itself 
does not seem to be free from doubt and then I see no particular reason to disbelieve this 
P.W. I therefore hold diat accused Jiban Mohanta was not a member of die unlawful assembly. 

Let us dian take the case of Gobonlhan, P.W.l & 2 have identified him. P.W.l saw him 
with 5CH) to 600 men that entered die thana by die eastern side, according to P.W. 1 & 2 at 
♦nsl about 150 men attacked them from the side of the culvert, after that about 500 to 600 
men trespassed into thana compound. Accoiding to P.W.l Gobardhan entered the thana with 
the first batch of 150 persons and that he was also one of those who had suiTounded him. 
Apart from this discrepancy the most damaging part of the evidence is that P.W.l asked 
cf)nst«ible Dimbeswar (P.W.()) as to the name of Gobordhan when entered the thana widi 500 
to ()00 men and P.W,6 told him that his name was Rupdhan and that as such P.W.l could 
know this accused but P.W.6 docs neither identify this accused nor corroborate the statement 
of P.W. 1 in this respect, then P.W. at first identified accused Jiban saying that he was Rupdhan. 
rhe name Rupdhan appears in the ejahar but in view of the circumstances disclosed in 
evidence it is extremely doubtful if acrv -^ d Gobordhan was at all seen in the crowd either 
by P.W.l or by P.W.2, a neighbour of this '»i;cused says that on the date of occurrence accused 
Wcis lying ill of swollen feet, swollen face and swollen arms at his home, he also says that he 
never heard tlie accused called by anybody by the name Rupdhan. I see no particular reason 
to disbelieve this witness and I am sure that this accused’s case is one of mistaken identity 
P.W. 3 who knew him from before did not also see him in tlie crowd. I therefore, hold that 
accused Gobordhan was not a member of tlie unlawful assembly. 

Let us now consider tlie came of Bhaba Kanta. His name does not appear in the ejahar, 
but he has been identified by both P.W.l and P.W.2 P.W.l saw this accused when stniggle for 
rifles was proceeding. P.W.2 says that soon after Kamala and Bapuram struck him Bhaba and 
others also seized him. P.W ' docs not corrob^iatc him. P.W.l and 2 deposed in certain other 
political cases against this accused and had seen him tliere, this may also have been a case of 
mistaken identity. P.W.4 a co-villager of this accused, says that on the day of occunence he 
went with Bhaba to Dibru-Darrang hat to sell rice and tliey returned also from there together 
and that they did not go to Dhakiajuli to join the procession on that day. I’he prosecution 
evidence itself is discrepant and tlien I see no particular reason to disbelieve the P.W. In these 
circumstances I am unable to hold that tliis accused was a member of tlie unlawful assembly. 

I propose to take up the case of accused Bhadreswar next he has been identified by P.Ws 
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I, 2 and 12. Bhadreswar’s plea of iilibi has not been siibsUmliated. P.W.l did not see the 
accused alter tlie first week of September U)42 and as such he cannot say about the accused’s 
ability to walk up to Dhakiajiili on 20.51.42. 1'here is however some discrepancy about die part 
taken bv Bhadreswar in the statements of P.VVs I, 2 & 12. P.W. I saw him on the road 50 or 
ot) cubits to the East of the culvert, P.W. 12 saw him on die culvert, but P.W.2 says that 
Bhadreswar also seized him after he w:is attacked by Kamala and Bapur, there is no 
corroboration of this statement. P.VVs I and 2 deposed against Bhadreswar in some odier 
piilitical case, so his name must have been known to diem, his name appeal's in the ejhar. 
But the question remains when he was seen; P.VVs b 2 and 12 w'ere together but they put 
Bhadreswar in w^idelv different places. Bhadreswar is well known to P.VVs.3 and 11. P.W. 11 
is a relative of P.VV.2 and could suivey the whole of the thana compound from the place 
where he w;is standing, he says that he did not see Bhadreswar. P.W. 3 w^ho was also near 
P.W-2 until he was attacked also says the same thing, it appears radier improbable that he 
could not have seen this accused if he were either on the culvert or at the place where P.VV.2 
wits attacked. In tliese circumstxuices a reasonable doubt arises if this accused was reallv 

j 

recognised by the P.VVs or this was also a case of mistaken identity, whatever that may be, 
this accused also is entitled to the benefit of doubt. 

Accu.sed Bhogram alias Dattla has been identified by P.Ws.l and 2. P.W.2 says tJiat he 
saw the accused when he also seized him after the attack by Ktunala and Bapuram P.W.l 
him when the struggle for the rifle was going on. He is not named in the ejahar. nor has any 
other witness identified him, there is no evidence either that any otlier accused knew him 
from before, it is quite probable that P VV.2 saw him as the accused came to seize him and 
P.W.l saw' him at a later stage t)f the occurrtmee when struggle for rifle was going on. Accused 
says that he was at home on that day, but he has not adduced any evidence in support of his 
statement. 1 have considered the evidence on record as against this accused and 1 .sec no 
reason to discard it as unreliable. I tlierefore hold that accused Bhogram alias Duffla was a 
member of the unlawful assembly. 

Kamilla has been identified by all the eye witnes.ses (P.Ws.l, 2, 3, 4, 5, b, 7, 11 and 12) 
except P.VV.8, he was the leader of the party; he engaged himself in altercation with P.VVs.2 
and 3 and it was he who ordered the crowd to attack tlie police force and gave signal by 
blowing a whisde, he widi others then attacked S.I. Mohindhar Bora and struck him on the 
head with a lathi, the first part of this statement has been proved by all the P.Ws named above, 
Ibe assault on S.I. Mohindhar Bora has been proved by P.Ws.l luid 2; P.Ws.3 and 7 speak 
of assault on P.VV.2 by die crowd. There is no reason why P.Ws.l and 2 should have falsely 
implicated accused Kamala in the matter. More dian any body else P.W.2 could not have 
made any mistake about it, he was arguing with the accused and all on a sudden as he ordered 
civil constable to disperse die crowd by use of lathi this accused with others came foi-ward and 
made him dieir first target. I have no hesitation in holding that accused Kamala was the leader 
of die unlawful as.sembly and assaulted die officer in charge of the police station o/c who was 
undoubtedly there to discharge his duty as a public servant by preventing die mob from entering 
the thana compound and in the discharge of his said duty he was assaulted by the accused. I 
dierefore, hold that accused Kamala was a member of the unlawfiil assembly and had also 
assaulted. 1^W.2 while he was engaged in the discharge of his duty as a public servant. 

Accused Kali Charan says diat he did not join the proce.s.sion but went to Dhakiajiili hat. 
P.Ws.l, 2 and 12 have identified him. P.W.l further says that this accused had caught him 
by the neck; P.W.l received an injury on the neck; presumably diis was caused by this accused. 
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1 sec no particular reason to doubt the identification of this accused by P.Ws.l and 2; P.W.l 
must have been able to recognise his assailant clearly, in any case I see no reason to discard 
his statement in this respect as unreliable. I also see no reason to discard the statement of 
P.W.2 so far as the presence of this accused in the crowd is concerned, P.W.l 2 says that this 
accused snatched away his latlii. I see no reason to discard his statement cither. I therefore, 
hold that accused Kalicharan was a member of the unlawful assembly and had assaulted 
P.W.l and A.S.l. of Police while engaged in discharging his duty as a public servant. 

In view of the findings arrived at above I find accused Gobordhan, Jiban, Bhaba Keot and 
Bhadieswar not guilty u/s 147 I.P.Cl ajid acquit them accordingly u/s 258 (1) Cr.P.C. I find 
accused Kamala kanta and Kali cluuan guilty i\/s 147-35.4 I.PC. and convict them accordingly. 

I find accused Bhogram aliiis Uaffla guilty u/s 147 I.P.C. and convict him accordingly. As to 
sentences, Kamala descn'cs severe punishment. He wiis the leader of tin crowd and was mainly 
responsible for egging the crowd to resort to violence and thus induectly for the loss of so 
many lives. I, therefore, sentence him to undergo R.I. for a period of one year and six montlis 
ll/s 1 t7 I P C. and to undergo R.I. for a period of one year u/s 353 I.P.C. ITie sentences to run 
toncurrently with each other and with (he sentence he is already undergoing. I sentence accused 
Kali Cliaran ITiukuria alias Mayakishore Nath to undergo R.I. for a period of six months u/s 
1 17 I.P.C'. and to undergo R.I. for a period of three montlis u/s .353 I.P C. the sentences to run 
( oncunenlly with each other and with the sentence he is already undergoing. 1 sentence accused 
Bhogram Keot alias Daffla to undergo R.I. for a period of four months u/s 147 I.P.C. 

S.K. Das, 
Special Magistrate, 
Tezpur. 
29.3.42. 



Prabhakar Kesheo Tare and others (Applicants) v. 
Emperor [Pollock and Vivian BoseJJ. (8 Dec. 1942)] 


AIR, Vol. 30, 15)43, Nagj^ur, pp. 2()-3t) 


Misc. Criminal Cases Nos 57, ()5) and 70 of 15)42, Decided on 8th December 15M2. 

I), r. Mangalmurti; N.'P. Mangalmuiti and K.B. Tara — for Applicants 
J. Sen - Advocate Cjcneral - for the Crown 
Vivian Bo.se J. — 

lOmitled: Intioductoiy s‘ ‘ements about the position taken by both sides on the right of 
Habciis Corpus, stressing the importance attached to it in British and Indian legal practice 
- Ed.]. 

Now, Its 1 have .said, this is one of the most fundamental rights knowm to tlic Constitution 
and tlie most highly prized, but it does yield place to another matter even more fundamental 
- tlie salety of the realm. No one doubts die right of the Legislature, or of such power as 
lakes its place in emergencies, or when it is not functioning, to modify the rights of die subject 
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or e\ on to suspend or take them away altogetlier, and this in times of peace. No less than 
war, for under the Constitution the LiCgislature is supreme. But, be it observed, it is the 
Legislature which is supreme, not the Executive and so, before the Executive can claim die 
power to override those rights, it must show that the legislature has empowered it to do so, 
and under the constitution the Legislature can only act in particular ways. All empowering 
must dierefore be done properly cUid formally, deliberately, in the manner laid down by the 
Constitution. The Executive cannot suddenly step in and claim the right to wield absolute 
and arbitiary power not even in w'ar time. For, as Lord Atkin said in his dissenting judgment 
in A All. E.R. 3il8 (Lords Macmillan and Wright agreeing as to diis in principle — there 

w,is no difference of opinion on this point). 

In this coiintiA*. lunidsl the clash of anns, the laws are not silent. They may be changed, but they speak 
the s;mic l<uigiiage in war as in peace, it has always been one of the pillars of freedom, one of the 
pnnciples ot liberty for which, on recent authority, we are now fighting, lliat the Judges are no respecters 
of persons and stand between the subject and any attempted encroachments on his liberty by the 
E\e(uti\e, alert to see that any coercive action is justified in law. 

I may add that these principles of liberty to which Lord Atkin refers apply a.s much to 
India as elsewhere, and it is as relevant for a Judge in India to tiike judicial notice, in a 
matter of this kind, of repeated allied pledges that justice will be done after the w'ar and 
that th<ise of the enemy found guilty of e.vcesses and abuse of power will be brought to 
book ;uid tned and punished, as it was for the learned law' Lords in (LMl) 3 All. E.R. 338 
If) take judicial nouce of tlie existence of Quislings and Fifth Columnists, of Lord Atkin to 
take notice of the principles of liberty for which on high authority we are now' fighting. I 
gather that tlic necessities of war will not be a sufficient excuse or an abuse of power 
committed jv the eiiemv. I cannot think it is intended that they should be here, therefore 
the CoiirLs must enquire into such allegations if they are made. All these considerations 
weighed heavily with the learned law' Lords in {H141) 3 All. E.R. 3vtfi when they constiued 
proMsions similar in many respects to the one we have here - in fact the learned 
ate General contended tliat this is the only case really in point and that it is decisive. 
In mv opinion, such considerations arc as relevant and should weigh as heavily with us 
\\r\v It IS my view that the rights conferred under S.491 subsist and will continue to subsist 
until either the section is expressly, or bv necessar)' and express implication, abrogated, or 
th(* rights are expressly taken aw'ay. 

I'he learned Advocate-General admitted that the Section has not been expressly repealed, 
bnt he contended that the effect of the Defence of India Act and the rules made under it was 
lo render it nugatfiry, and he contended that in consequence the applicants had no nghl of 
audience I refuse to accept this contention. I refuse to accept a similar argument in I.L.R. 

1 15)40) Nag. 1 at page 1 1 when an abuse of power by the Congre.ss Government of the Province 
was in question. Tlie F^rl of Birkenhead refused to accept .something similar in (1923) A.C. 
003 at p. 010 and in (1928) A.C. 459 at page 467 Lord Hailsham said that would be a ‘stai tling 
resuk' Such fundamental rights, safeguarded under the constitution with elaboratfe and anxious 
1 are and upheld time and again by the highest tribunals of tiic realm in language of Uie utmost 
vigour, cannot be swept away by implication or removed by .some sweeping generality. No 
tuie doubts the right and the power of the proper authority to remove, but tlie removal must 
be express and unmistakable, and this applies whatever Government be in power, and whether 
the ( ountry is at peace or at war. 



Struggle in the Imw Courts H57 


1 do not for a moment deny that the canons of construction are not the same in respect 
of wai' measures as those p;issed in times of peace: see Lords Macmillan and Wright in (1941) 
3 All. E.R. 338 and 6 Halsbury’s Laws of England, llailsham Edition, p. 627. Ear greater 
latitude is allowed to the executive, and presumption in favour of the liberty of the subject 
are weakened — indeed, tliat is expressly provided for in S.3 Defence of India Act, but those 
canons and those rights do not disappear aJtogedier. In my opinion, some lin it must be placed 
upon claims to the arbitrary exercise of absolute power in matter connected with the restraint 
of a man s liberty, and unless such powers arc unmistakably conferred either expressly or by 
necessary implication — and by ‘Nece.ssary* I mean when no other construction is reasonably 
possible - they must be taken, at the very least, to be subject to the righ* ol a person detained 
to come before his Court under S.491 and complain of that detention and demand that he 
be either dealt with according to law or be set at liberty; and this notwithstanding that the 
Act we are considering is a war measure. In my opinion, Lord Macmillan’s obscrv'ations in 
(1941) 3 All. E.R. 3^i8 apply here. He said: 

h is iinpoiUnt to have in mind dial die regulation in question is a war measure. 41iis is not to say dial 
ihe C>.>ui ts ought to adopt in wai* time canons of loiislruction different from those they follow in peace 
time 'Ihe fact that the nation is at war is no justification for any relaxation of die vigilance of the 
Court.s in sei'ing that die law is duly ob-sen* d, especially in a matter so fundamental as die libf^rly of 
the subject. Rather die contraiy. 

I'l'is, in my opinion, is particularly so when the very arbitrary powers, for which claim is 
made here arc exercisable not only by the Provinc ial Government or by some rcspoirsiblc 
Minister, or Member of Council, or Adviser, but by any District Magistrates in this province 
and indeed, so far as the Act is concerned, by ‘any officer or authority'' not subordinate to 
the Central (h)verninent whom tliat Provincial Government may choose to appoint: sec S.2 
(.^)). It must be remembered that in (1941) 8 All. E.R. 338 the learned law lands, who answ'ered 
Lord Atkin’s powerful di.ssenting judgement, were careful to give prominence to the fact that 
one of the reasons which prompted diem to decide as they did was that, in the case of the 
measure before them, the pei'son exercising the wide powers, which were upheld, was a 
Ministci of the Crown, respia.sible to a r -: lovable executive and to Parliament, a Secretary' 
of State himself. 

[Omitterl: Qiiotations from the Judgn*ents of Lords Wright, Maugham and Macmillan in 

the case Liversidge vs. Anderson — Ed.] 

I look in vain for any similar safeguard in the Indian measure-quite the conUaiy'. These 
applicants have not even been allowed to see counsel. 4'hey have not been allowed to have 
legal advice, rhey have not been allowed to come before us in person, nor have tliey been 
given any reasons for their detention There is also another powerful reason which weighed 
in (1941) 3 All. E.R. 338 but which is absent h'^re. I quote Ixird Wright: 

But if the sense of the country vv aS outraged by the system or practice of making detention ordeis, or 
indeed of any particular order, it could make itself sufficiently felt in the Press and in Parliament to 
put an end to any abuse and Parliament can always amend the Regulation. 

That does not apply here. Indeed I gather that the applicants before us were arrested, in 
the first instance, for their temerity in trying to exercise those very rights of protest which the 
law Lords in (1941) 3 All. E.R. 338 regarded as tlie residuary safeguard. Now what are the 
provisions on which the learned Advocate-General relies for his contention that S.491 has 
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been abrogated by implication? First of all, he turns to S.2, Defence of India Act, which 
prov ides as follow's. 

rhe Central Government may, by notification in tlie otTicial Gazette, make such niles as appCiUr to it 
to be nocess»ir)' or expedient for securing the defence of British India, tlie public safety, the maintenance 
of piiblu order or the efficient prosecution of tlie war, or for maintaining supplies and semces essential 
to the life of the community. 

Stopping there I find it difficult to see how any of those objects can be endangered just 
because some obscure person in a district jail is allowed legal advice and is permitted to place 
his case properly before this C^urt under 8.491. I am not concerned to see whether these 
persons are desirable or not Ilie law is no respecter of persons, and, as Scnitton L.J. said in 
(1923) 92 LJ.K.B. 797 (I quoted him in I.L.R. (1940) Nag. 1 at p. 10 also) it is one of the tests 
of belief (and I may add of sincerity), to apply principles to cases in w'hich one has no .sympathy 
at all. .As I sec it, this refusal is an abuse of power. I cannot believe that things have? reached 
such a pass tliat the safety of the realm is likely to be endangered if these persons, meritorious 
cu otherwise, are allowed a little legal advice. Things cminot be as bad as that; and yet, though 
the learned Advocate-General did not say so, that is the logical conclusion to which one is 
driven if this section is relied on in justification of die order of refusal. But that aside 8.2 in 
in\ opinion, in nowise abrogates, S.491, either expies.sly or impliedly, nor indeed does the 
Clown really contend that. What the learned advocate-Gcncral says is that S.2 must be read 
.ilong with R. 2() (f). I'he rule is as follow's: 

(1) ... the Provincial Government, if it is satisfied with respect to any particular pei^son 

dial widi a view to preventing him from acting in any manner prc^jiidicial to the 
def nee of British India, the public safety, the maintenance of public order (lIis 
Majesty’s lelations with foreign powers of Indian States, the rnaintenmici? of peat elul 
conditions in tribal areas), or the efficient pruseculiun of the war it is necessary so to 
d(), may make an order. 

(1) Impo.sing upon him .such resUictions as may be specified in the oidei in lespect of 
hi.s . . communication with other person . . . ’ 

This sweeping provision is said to abrogate S.4!ri by implication. It is admitted that the 
rule does not say dial the person detained may not apply but it is said that Ciovmimcnt can 
sav that hk- may not come before this Court to present his case in person and that he may 
not hold any communication with any person vvhtmi he desires should represent him. That, 
in my t^pmion, results in what Izird Wright called a 'travc.sty of a trial’ - not indeed a regular 
trial as ordinarily understood but of a trial by this Court of the issues which arise under the 
hahtas corpus provision of the Criminal Procedure Code. I have no hesitation in rejecting such 
a ( onK'niion. If the right to apply is not taken away, anrl I think I have made it plain that it 
ii. not, then the hxecutive cannot arbitrarily luidify the exercise of that nght by making the 
proi eludings in this Court a farce, and, in my opinion, dial is what occurs if it be held that 
the man may neither come in person nor instruct another who is prepared and free to come, 
that he may not even receive proper and adequate legal advice. In my opinion, not only does 
S.2 read with R.2() (f), ncJt abrogate S.491 but quite the contrary, and quite apart from general 
rules of c(>nsliliilion, 8.14, Defence of India Act, lays dowi. that: 

Save as otheiwise expressly provided by or under the Ai:t, the ordinary criminal and civil 
C ourts shall continue to exercise jurisdiction. 
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Admittedly the Jurisdiction of the Court under S.491 has not been expressly taken away. 
'ITierefore, it remains in force, and so long as this Jurisdiction is there, the Judges must, in my 
opinion, be alert to see that the full cdfect of that Jurisdiction is not whittled away or rendered 
ineffective by such orders as these. I'here is also another point against the contention of the 
Crown. Even R.2(i (f) does not give a earte blanche right of refusal. It says that the provincial 
(jovernment has to be satisfied in respect of each particular person. But what is die position 
here? I'lic Joint Secretary to Government sends a memorandum to the Registrar stating that 
security prisoners as a class are not entitled to interviews except on the written orders of 
(jOvernment and copies of die relevant orders are enclosed. But these orders are general 
orders, 'rhey have no reference to the particular persons before us, and they were passed 
before these persons were even arrested. Government has nowhere stated that the safety of 
the realm, or any one of the other matters referred to in R.26, will be impfu illed if the applicants 
are permitted to inteniew their legal advisers. As I have said, this attempt to keep these 
applicants away from this Court under the guise of diese rules, is an abuse of power and 
warrants inteivention by this Court. In my opinion, the Provincial Government should be 
directed to permit interviews with legal advisers on such terms and subject to such conditions 
as it thinks desirable. I must not be understood as saying that anybody and everybody can 
be permitted to interview these persons nor do I mean to imply that no restrictions can be 
imposed. Of course, Government can say tliat A, B and C may not interview the detenues 
or ('ven X, Y and Z. But to say that no legal adviser can be found in the whole of this province 
or ui(ieed in the whole of India, fit to be given the right of an interview for tliis purpose would 
bt' an abuse of power under the present state of the law and should not, in my opinion, be 
pc'rmitled. 

It i^ relevant to point out here, as Lord Atkin pointed out in (1911) 3 All. E.R. 338, tliat 
it IS diflic ult to see how the tiial of a habeas corpus petition can present greater difficulties than 
the trial of a spy or of a traitt)r for treason. Also, it seems anomalous that w^hile spies and 
traitors can be allowed, and are allowed, all reasonable facilities for placing their cases fully 
before the C^Jourts, particularly in the shape of interviews with counsel, those against whom 
no c harge is preferred are told on the or.e hand, as, in my opinion, the law tells them, that 
their right to apply in habeas corpus has i‘ »t been taken away and still .subsists, and on the 
other that they will nevertheless be refused eveiy facility which tends to make that right a 
living reality if they tiy to exercise it. I can see the regrettable necessity for detaining and 
segregating persons who hamper the war effort or endanger public safety. I can see the 
desirability of arming the executive with w^eapons which necessitate tlie utmost secrecy. I can 
fully understand, as I believe tlie decision in (1941) All. E.R. 338 to be, that Government is 
not bound to disclose reasons for an ane.st and detention under these special powers. But 
even when all that is accepted, there is in my opinion still left a residue into which the Courts 
can and must enquire; and that enquiry cannot be frustrated by executive claims to wield 
absolute and arbitraiy powder in this way. 

dliat brings me to the next point. It was urged on behalf of the Crown tliat tliere w^ould 
bo no point in allowing the applicants to present their case in the ordinary way because in 
the result they must fail in any event. I gather the implication was that S.491 confers a 
discretionary power which the Courts can exercise or not as they choose, very' much as in 
revision, and that no Court would accept a petition for hearing if it is clear on the face of it 
that it caru.ot succeed. I cannot -igTec. llie right conferred by S.491 is a right which it is 
intended that the subject should be free to exercise without let or hindrance. It is just as much 
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a right a light of appeal, nay much more so because it is the most fundamental right known 
to the constitution bar one, and in my opinion, the Courts are bound to hear the petitioner 
fully and fairly and bound to see that he is given proper oppoilunities of placing his case 
before die Court freely and unhampered. It may be that he will lose in tlie end but the Court 
cannot decide diat until he has been heard. Under the British law, the practice of condemning 
a man unheard (unless he has been afforded the opportunity to appear), or of deciding an 
issue behind his back is so repugnant and repellant to be characterized by the highest tribunals 
in the realm as opposed to ^natural justice’ and as amounting to a 'denial of justice’. See. 
A.I.R. \9M> P.C. 242 at pp. 246 and UK) I.C. 692 at p. 693. To use the language of their 
Lordships in another connexion, diis amounts to ‘an invasion of liberty and a denial of his 
just rights as a citizen, see 18 C.W.N. 98 at p. 103. 

But to exiunine this contention more closely. Must the applicants necessarily fail, that is to 
sa\, is diere nothing left into which the Courts Ciin enquire? 41ie learned Advocate - General, 
reiving on (1941) 3 All. E.R. 338 says No He says it is enough for the Crown to produce the 
order of detention, Fherealter, there is nothing left for the Courts to do but to dismiss the 
petition. Again I do not agree. I hesitate to enter upon this ground in the absence of the other 
side (in my opinion the other side is not really here), and so I do not intend to give a final 
opinion. I will only venture upon a tentative one. As I understand (1941) 3 All. E.R 3^^ the 
House of IxDrd’s do not hold that the jurisdiedon of tlie Courts is wholly barred and that there 
IS nothing left for them to investigate. It is true they hold that a lot is cut away and that very 
little is left but 1 understand them to hold tliat there is a residue, and that residue must be 
investigated when the issue is raised. 

lOmtlied: The development of this point by the judge with quotations from the judgments 

in Live»sidge v Anderson, and his detailed analysis of section 16 of the Defence of India 

Act — Ed.] 

My conclusions are that (1) S.491, Cnminal P.C, has not been abrogated in any respect, 
(2) that any person aggrieved has a right to apply io the High Court and that he has a right 
to be heard: (3) that tliough the Provincial Government is entided to take all proper precautioas 
in the matter of granting interviews, even to legal advisers, it has no power to shut these 
detained persons off altogether from reasonable and proper legal advice; (4) that the Provincial 
Government has no power to prevent such issues as I have indicated from being tried in this 
Court in the ordinary way, if they are raised, subject of course to such reasonable safeguards 
its the Provincial Government may desire to have observed, that is to say, the trial, despite 
all safeguards, must be according to what the Privy Council call canons of natural justice, or 
according ‘to the fundamental rules of practice necessary for the due protection of persons 
and the safe administration of criminal justice’, or, I would observe, of any justice; (5) that in 
so far as these applicants have been refused access to all legal advice there has been an abuse 
of power, (6) that the jurisdiction of the Courts is not wholly ousted by the Defence of India 
Act and that there remains are residue of matter into which the Courts can and must enquire; 
(7) that it is doubtful whether F'arquhar has the power to make these orders of detention — 
that, in my opinion, required further consideration before us. The Order I would therefore in 
this case is that the Provincial Government be directed to afford these detained persons all reasonable 
facilities for obtaining such legal advice as they desire, subject to such safeguards as may reasonably 
be necessary; that the applicants should then be permitted te place their grievances before tlie 
Court in petitions properly and legally drawn up; and that they should be allowed, subject 
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again to such safeguards as may seem reasonably necessary, to press these petitions in the 
usual way, if not personally, at least thiough counsel in w'hom they have reasonable confidence. 
I observe tliat the applicants cannot insist on seeing counsel A, B or C any more tJian 
Government can say that only X shall be allowed. ITiere must be reasonableness on both 
sides. 

[Omitted: 'fhe Survey of the facts of the case by Justice Pollock. Justice Pollock continues 
- Ed.] 

I agree with much though not with all what my learned brother has said and with his 
conclusion that a person detained under the rules has a right to apply to the High Court 
under 8.491, Criminal P.C., challenging the validity of the order of detention on the ground 
that the person passing the order had no authority to pass it and on tlit ground that he was 
not in fact satisfied diat it was necessary to pass such an order and acted in bad faitli. If the 
person passing the order had authority to pass it and was in fact so satisfied, then this Court 
cannot go into the grounds on which he was satisfied and the order cannot be called in 
question in this Court. It is therefore necessary, in my opinion, that the persons detained 
should be granted access to legal advice so that their cases may be properly represented in 
this Court. 


Order accordingly. 

R.K. 



Viceroy to the Governor of Bihar (extracts) 
(case of Ainsworth) 


Linlithgow Collection 
|NA1 - Acc. No. 2190] 


New Delhi, December 18th 1942. 
To 

Stewart, Governor of Bihar 

Flianks for your letter^ dated 8th‘ December No. 892 G.B. about the Ainsworth case .... 

In the light of the facts now elicited there is evidently all the more reason for caution in 
holding that Ainsworth himself took any part in, or even had knowledge of the injuries that 
caused the death of Kailaspa^ Singh. 

. . . Further enquiry seems necessary ... as the enquiry by the local Magistrate did not 
succeed in establishing a case against anyone . . . suggests departmental enquiry. . . . We must 
accept that if the Departmental enquiry did not result in any criminal proceedings, we might 
be accused of having used such an expedient to hush up the case. On the other had, it might 
help materi.^lly in preventing the police from following false traits or vexing innocent persons 
(including possibly Ainsworth himself); and if it were established that the death was really 
caused by the treatment given to the deceased by the British troops who were present, the 
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matter could be dealt with by a military court and not by the ordinary civil courts. 1 should 
welcome your view. 

It is too soon to discuss the question of Ainswortli’s transfer to the North-West Frontier 
Province. 

Yours Sincerely 
Linlithgow. 

1 Ni>t prinlrd. 



Governor of Bihar to the Viceroy (case of Ainsworth) 


iJulitligow Collection 
|NA1 - Acc. No. m5] 


From, H E. Sir 'Hiomas Stewart, K.C.S.I.. K.CM.E., CJovcrnor of Bihar. 

Camp, January 4th 1.943 

(12o,'Z>-(atG.G.-421. 

[Secret.] 

No 1 G.B 

Mv dear l.ord Linlithgow, 

I have given my further anxious consideration to the Ainsworth case in the light of the 
obsen ations made in Your Excellency’s letter of tlic IHtli December.’ In view of the importance 
and complexity of the issues raised by this most unfortunate affair, I thought it proper, to 
obtain (informally) legal advice. The result confirms Your Excellency's view that the magisterial 
enquiry held by the local Magistrate, Mr Ahsan, does not establish a case against anybody 
under section d02 I.P.C (murder) or under section 301 1.P.C. (culpable homicide not amounting 
to murder) in as much as it appears to disclose neitlier intention nor knowledge nor likelihood 
that the injuries caused would result in Kailashpati Singh’s death. On the other hand it does 
e stablish a strong pnma facie case against Ainsworth and some of his men under section 330 
1 P.C. (voluntanly causing hurl for the purpose of extorting information which might lead to 
the commission of an offence) and probably under section 331.149 I.P.C. as well. So far as 
.\inswoith is personally concerned, I am advi.sed that, if he were prosecuted under section 
330 I P.C., the case wtmld almost certainly end in conviction, having regard to the statement 
made by himself before the Magistrate. 

2. I enclose a copy of the relevant portion of the report submitted to the Dlstiict Magistrate 
by Mi Ahsan. It is not I think, necessary to trouble Your Excellency with copies of the 
statements of all tlie witness examined in the course of this enquiry, but a copy of Ainsworth’s 
own statement is enclosed. It will be seen that he admits having given ‘strokes to Kailash with 
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a thin stick on the buttocks’, and it is evident that the beating of the other men was done 
under his orders. The evidence of the Mounted Military Policemen fully confirms this, and I 
do not for a moment believe that Ainsworth’s sense of honour or pride would permit him to 
resile from his original statement in the course of a trial. In the eyes of the law an offence 
under section 330 is a very serious one. It is triable only by a Court of Sessions and is 
punishable witli anything up to seven years imprisonment. 

3. 'Fhe immediate question with which we are faced therefore is not 'o much whether a 
regular police investigation might not bring to light certain facts which are not at present on 
record officially, or whether it would establish against any particular person a prima facie case 
of having caused the fatal injuries to Kailashpati Singh. Ratlier, we are appiucntly confronted 
with die fact that a regular police investigation — or even a further Judicial enquiry-would 
inevitably lead to Ainsworth and some of his men being placed in dv dcick on a lesser, but 
still very serious, criminal charge. 

4. After full consideration I am convinced that (on the facts as we at present know diem) 
every effort should be made to prevent this from happening. Ainswordi may have acted 
foolishly, or worse. But he undoubtedly believed that he was doing his duty as he saw it and 
that he was acting in the best interests of Government. I am now more than ever convinced 
that his prosecution would have a disastrous effect on the morale, not only on the whole of 
the police force in Bihar but also on Government Servants in other services as well. 

.5. Wliedier or not we can prevent a criminal prosecution appears, how^ever, to be open to 
considerable doubt. At first sight section 197 Cr. P.C. read with section 271 (2) (b) of die 
Goveinnient of India Act, appears to afford some protection to Ainsworth himself (but not to 
his men). I am advised, however, that die words ‘while acting or purporting to act in the 
dischaige of his official duty’ do not, according to a number of Judicial rulings, bear the meaning 
which the ordinary layman might attach to them. It has been held, for example, that a public 
servant’s official duty does not permit him to do anything in the nature of causing hurt to 
pei*sons confined by him lawfully or under pretext of law, and that he cannot claim to have 
so acted under colour of his office. My attention has been drawn in particular to a case 
(CJonapadiy Goundan vs. Emperor, repr-'^ed in A.I.R., 1932, Madras (24), where a village 
Magistrate had held in confinement certain p» rsons whom he had suspected of having committed 
murder and had tortured tlieni in order to extort a confession. He was charged witli committing 
an offence under section 330 (voluntaiily causing hurt to extort confession), section 343 (wrongful 
confineinent for tlirec or more days) and Section 348 (wrongful confinement to extort a 
confession). It was held in that case that sanction under Section 197 Cr. P.C. was necessary to 
prosecute tlic Magistrate under sections 345 and 348 but not under Section 330. 

6. The position tlicn is that, even if Government do not set the law in motion, it may be 
set in motion, by somebody else. This could be done in a variety of ways. For example, an 
aggrieved paity or someone acting on his behalf may move tlie High Court to exercise its 
revisional Jurisdiction in the matter of the magi.>terial enquiry which has already been held 
under section 176 of the Cr. P.C. If tliis were done, there seems to be little doubt, in view of 
the definite finding of the Magistrate who conducted tliat enquiry, that die High Court would 
at least direct the District Magistrate to proceed further in the matter, witli tlie inevitable result 
that cognizance would eventually have to be taken. Again, apart from any action that the 
High Court might direct, it will always remain open to any person considering himself 
aggrieved, or to someone acting on his behalf, to institute criminal proceedings against 
Ainsworth and his men by lodging a complaint before a Magistrate in the usual way or by 
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lodging on F.I.R. before die police. So far there has been no sign that anybody proposes to 
do diis, but It may well be that they are waiting until they consider that circumstances are 
more favourable to the prosecution of such a case dian they are now. Delay in the institution 
of proceedings is normally a serious handicap against dieir success, but in this case the 
magisterial enquirv' is on record and there is no getting over it. 

7. If criminal proceedings were in fact instituted in one way or another, the Provincial 
Government might of course hold that they could not go on as against Ainsworth without 
their sanction under Section 179 Cr. P.C., but this dictum would probably be challenged in 
the High Court and might well be overruled there. In any case Section 1 79 gives no protection 
to the subordinate pobcemen concerned and their prosecution would be almost as damaging 
to morale as diat of /Vinswoitli himself. 

8. In short, I tUii driven to the conclusion that there is no way in which we can be certain 
of preventing the ventilation of this afl’air in the criminal courts except by an Act of Indemnity 
which is framed in sufticiently wide terms to cover the facts of the case. I would ask Your 
Excellency to bear this in mind in considenng the general question whether such an act is or 
IS not necessary. I do not for a moment suggest that Ainsw'orth’s case by itself could possibly 
jusufy such an Act. But we have no assurance particularly if a successful prosecution were 
brought again.st him and or his men that it would not be followed by others. And it would 
Lilrnosi certainly be impossible to invoke Section 17!i Cr. P.C'. to protei t (e g.) an officer w'ho 
vv;is accused of burning houses. 

9. Meanwhile, an Act of Indemnitv, apart, if Your Excellency is in agreement with the 
V lew that the law should not be set in motion bv Ciovemment in this ciuse, it remains to decide 
whethei we should do anything at all or should proceed deparlmenlally. 1 am in favour of 
the latter, h my opinion we ;ire not justified m passing the whole matter over without notii e 

1 would also accept Your Excellent y's view that, if a departmental enquiry revisiled with 
Mifficient dehniteness the identity’ of the person responsible for causing the fatal injuries, it 
vNould be necess;u^’ to reexamine tlie propriety of criminal proceedings against such person. 
In the first instance, however, I would propose to din'et the Inspector-General of Police himself 
to hold a departmental enquiry’ into the whole incident. I should prefer at this stage not to 
draw up formal departmental ‘proceedings' vvith definite charges. 'Hiis might be necessary’ 
later on if tlu* result of the enquiry show’ed that some punishment more serious than that of 
censure’ was called for. 

Hi I need not say that, if any action at all is to be taken, there should be as little further 
1 lay ics possible I should therefore be very grateful if Your Excellency would inform me 
’.\liether vou are in agreement vvith the course proposed. 

Yours Sincerely, 
r.A. Stewart 

P S \'. 

jMai filial Note E*i ] Thl^ ts a most unfortunate position. / shall he ad to have JI.M. Hornets advice. 

L - 7.1.43 

Enclosure / 

District Magistrate 

As ordered I have held an enquiiy into the cause of the dcall^ of prisoner Kailashpati Singh 
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and also regarding the injuries on the persons of the some of the demonstrators who were 
arrested on 28th September 1942 foi shouting alogans in the office, iisking people not to pay 
(iovernment revenue and ‘Government Raj’ had ended, &c. 

In all 31 witnesses have been examined. I shall first discuss the case of deceased Kailashpali 
Singh. 

Before discussing tlie evidence I may submit that on that date 3 batches of demonstrators 
wxTc arrested in llie Court Compound. Four of them, namely, Baleshwar Nath, Bishwanath, 
Gulabchand I^al and the deceased Kailashpati Singh were arrested by die M.M.P.’s^ Sawars 
at about 1 o’clock. 

Another batch of 8 persons was arrested in die Court Veranda ui.der my orders by the 
S.P. of Arrah Mofasil. 'Iliesc were Ramjee, Kesho Pd. Singh and Chandraman Singh little 
before 4 o’clock, the third batch including Ramesan, Ramraj and Nai dug Narain Singh was 
arrested by the S.P. and his men. 

So far as die assault on the deceased Kailashpati Singh is concerned 17 witnesses including 
tht' S.P. (witness No. 1), the A. S.P. (witness No. 2), Civil Surgeon (witness No. 20) and the 
second Medical Officer (witness No. 21) of the Sadr Hospital, 4 constables (witness Nos 5 to 
18) on duty at the court premises, the Officer In charge, towm P.S. (witness No. 5) and 3 
demonstrators (witness Nos 22, 23 ant: 25) who were arrested with him besides M.M.P.’s 
Sawars (witness Nos 3, 4, 10, 11 and 12) and junior S.I., Lakshmi Narain Singh, who held 

’•’*‘St (witness No. 31) have been examined. 

It appears from die evidence given before me that the 4 demonstrators Bideshw^ar, 
Bislwanadi, Gulabchand and Kailashpati Singh were shouting slogans against payment of 
revenue and other anti-Government slogans near the Treasury at about 1 o’clock. They were 
pushed out by some of the constables on duty towards die Ramna side. 

As these men persisted in their attempt to shout slogans and to distribute leaflets, they were 
^mested by driver Abdul Karim of the M.M.P. and his companions Abdul Gafoor Sawar 
No. 3 and Mohanmmad Nazir Khan M.M.P.’s recniit who took diem to the A. S.P. informed 
the S.P. and obtained permission from him to question these persons as to where diey had 
got the leaflets from. As in sp te of all pej-uasion and inducement diey proved stubborn and 
on their refusal to disclose their sources I’.o A.S.P. ordered diat they be given strokes with 
stick on their buttocks. The deceased Kailashpati Singh on receiving about a dozen strokes 
disclosed that these leaflets were given to him by Raghuhans Narain Singh of Pipra. T’his led 
to a raid on the house of Raghubans Narain Singh and a Duplicator Machine was discovered, 
die blocks of which were identical with the prints on the leaflets found in the possession of 
Kailashpati and his companions. 

I’hc A.S.P. has admitted that he gave strokes to Kailashpati Singh on the buttock widi a 
thick stick and he is unable to say which of the M.M.P. Sawar assaulted which of die prisoner 
but he is definite that the blows were given op die buttocks only. 

The driver Abdul Kaiim id other M.M.P. Sawars admitted having assaulted the prisoners 
under the orders of the A.S.P. but all of them have stated that they gave the strokes on the 
buttocks only. Tliey have denied having given any blow on any other part of their body. 
Karim has admitted that die old man had sat down on the way and that he slapped him on 
his neck. 

The 4 ^ mstables on duty in the court premises have all denied any knowledge of assault 
on them. Only 1 of them Deomun Singh (witness No. 16, stated that he saw the M.M.P. men 
taking away the 4 demonstrators. The 3 prisoners who have survived stated that they were 
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taken to inilitaiy Camp (A.S.P.’s bungalow) and were assaulted with sticks, with boots and 
slaps by the M.M.P. men and some white men (Goras). ITiey are unable to say how and who 
assaulted tlie deceased. One of them Gulabchand has made exaggerated statement of 
assault regarding branding with hot iron and kicking on his testicles by the A.S.P. but this has 
not been proved by die medical evidence. The officer in charge and the jail doctor found 
die deceased in an unconscious state when he was brought to the thana in the police bus and 
as his condition was very low, on the advice of the jail doctor the deceased was sent to the 
Sadr Hospital. He was brought to the thana at about 3.30 p.m. The deceased was sent to the 
Hospital some time after 4 p.m. but when he reached there he was found dead by the second 
Medical Officer in charge at about 5 p.m. when he was sent to the morgue for post mortem 
examination. Junior S.L l^chminarain Pd., held inquest on die dead body. The Civil Surgeon 
held post mortem examination on die dead body of Kailashpati Singh at 9 a.m. next morning 
and found on the dead body contusion widi cccliymos is with fracture of the third rib on the 
left side of the chest I X 3/4 caused b) the thrust with the end of lathi, contusion with 
ecchyniosis 3 X 4 on the right flank with fracture of the ninth and tenth rib caused by a first 
blow and contusion with fracture of 2 metacarpal bones caused by some hard blunt substance. 
There were about 11 marks of lathi blows on the buttocks from 5 X to I in length (largest). 
The injuries were recent ones, 

.According to doctor death was due to syncope from shock as the result of multiple injuries 
received 'Hie Civil Surgeon further states that the man was otherwise healthy, excepting diat 
the pleura on both side was adherent to die lungs. 

It will appear here that it has been admitted by the A.S.P. and M.M.P. men, that the 
deceased and his companions were assaulted with sticks at the bungalow of the A.S.P. under 
his orders, ))ut diey have all denied that the deceased or his companions were given blows 
on any other part of their bodies. But the prisoners have themselves stated that diey were 
beaten by sticks, dantas, boots and slaps. 

Ilie Civil Surgeon found injuries on the buttock of the deceased which were very much 
swollen and discoloured bluish black. There was much extravasation of blood besides 
contusions on die left side caused by end of a lathi and contusions with fracture on the left 
dank witli fracture of the rib caused by kick. 

The reason given by the Civil Surgeon for his opinion is that die injuries on the left side 
were circular which could be produced by a lathi thrust while that on die right flank had 
n legular marks 3 X 4 which show' that they could have been inflicted by kicks with booted-foot. 

The only conclusion one can therefore arrive at is that the deceased received these injuries 
with sticks in the manner described by the Civil Surgeon while he was in the custody of 
M M.P. probably at the A.S.P.’s bungalow although it is not possible to say which particular 
man was responsible for these injuries for there were 15 M.M.P.’s Sawars and recruits and 
the deceased's companions are themselves unable to say how and at whose hands the deceased 
M ceived these injuries. 

I heie (an be no doubt that his death was due to shock and syncope which were the result 
(d diese injuries. 


Isi October HM2. 


S.K. Ahsan, 
Sadr Sub-divi.sional Officer, Arrah. 



Enclosure 2 

Witness No. 2 - Mr T.M. Ainsworth on S.A. 
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On 28th September 1942 at about 1.30 p.m. one Abdul Karim driver, M.M.P. Sawar No. 3, 
Abdul Ghafar Klian, and Mohammed Nasir Khan No. 198 brought four men to me at my 
bungalow. ITiey were dressed in Khaddar, had Congress Hag and were garLajided witli flowers. 
Karim and Ghafoor gave me tlic information that as they were returning h-om die bazar they 
saw these four men shouting slogans ‘Government Raj Nash Ho’, and other slogans and w'ere 
distributing leaflets and the two districts police lathi constables drove them out of the Court 
but when diey got towards the Ramna side, the constables left them .md that they were still 
shouting their slogans and throwing leaflets about. So the M.M.P. men c hased them across 
the Ramna and after a brief scuffle arrested all four of them and \ remght them to me. 1 
informed the S.P. by phone and he instructed me to try to find out where the leaflets came 
from. I questioned them and they answered they came from SenapaUii. I disked who the 
Senapathi was and diey said ‘Mahatma Gandhi’. They refused to give the real name of the 
men who had handed over the leaflets. In order to frighten them into doing so I took one 
man 50 yards behind sore trees and fired a pistol shot into tlie air and came back and told 
the others he was dead, lliey still refus-.d to speak, llien one by one they were beaten with 
thin sticks on the buttocks. One Kailashpati after a dozen strokes on the buttocks confessed 
^I^at the leaflets had been given to tliem by Raghubans Narain Singh of Village Pipra. Then 
they were all taken to the Police Station and F.I.R. recorded. Later that evening I and M.M.P. 
raided Raghubans’ house and recovered ‘duplicating machine’ and various papers and 
accessories. 'Hie block of the machine was identical with the leaflets recovered from Kailashpati 
Singh s party. Raghubans escaped. 

I gave strokes to Kailash with a thin stick on the buttock. There were a number of M.M.P. 
men present and I am unable to say which of them beat him. They beat him on the buttock 
only. Kailash was an old man about 55 years. He might have received injuries on the other 
parts while being hustled out of Court or while tliere was a scuffle in which he received blows. 

rhe S.P. did not give me any order ■. ept to find out where the leaflets came from. 

S.K. Ahsan, 
Sub-divisional Officer. 

30th September 1942. 


'Phere were about a dozen or 15 M.M.P.s present when Kailashpati and hi*, companion were 
beaten including Abdul Karim and Ghafoor. 


30lh September 1942. 


S.K. Ahsan, 
Sub- divisional Officer, 
T.M. Ainswortli, I.P., 
Assistant Superintendent, Police. 


1. Dor. 6. 

2. Mounted Military Police. 
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, Governor of Bihar to the Viceroy 
• (case of Ainsworth) 

iJnlithgow Collection 
(NAI - Acc. No. 23R^>| 

From, H.E. Sir ITiomas Stewart, K.C.S.I., K.C.I.E., Governor of Bihar. 

(125-42. G.G. -42.) January 4th 1943. 

No. 2.G.B. 



Mv dear Lord Linlitligow, 

I wnle in continuation of my letter of the 27 fh December’ on the subject of an Act of Indemnity. 
I have bince been m communication with Ilallett who I understand is addressing Your 
Excellency separately. Hallett and I are in agreement that some form ot indemnity is lu'cessary. 
It may be true, as w;cs argued in Council, that there have been veiy few instances of redress 
being stnight in court against Government officers for acts done in (lie course o( the rebellion. 
It IS however impoitanl to remember that most of those who are likely to seek to victirni/e 
our oHicers are at present in jail and that whatever present circumstances may b(', a Damoclean 
sworil is suspended over the lioads of the Services. I would particularly invite Your ExcellencvN 
atteniitni to my letter of today’s date' on die Ainsworth case, for it illustrates the extreme 
tlilliculiv rather, the impossibility - of affording adequate protection bv anv other means to 
ottu et^s v\h» had recouise to extra-legal action in suppressing the recent disturbaui <‘s. 

2 Like ilallett 1 should prefer a Central Ait on the lines of the Draft ordinance enclosed 
with \ our E.xcelloncv’s letter of the 23rd December^ and, if it would facilitate the ai ceptann' 
o| >.ijch an Act bv Council, I would agree to jettison the ‘prospective effect’ idea. Indeed, 
allhough I ieali.se the force of MiLXW'clEs :ugiimenls, I am mvself in considerable dinibt a.s to 
the lusiilication for giving piospective effect to an Act of Indemnity. It saviouis too ninth ol 
the blank cheque. 

^ As between a ( loveinoi’s Act and an allenualed C Central enactment even with a provision 
for trial bv Selected Courts I stroiiglv favour thf‘ former. It would be inevitable that in a 
selected C ourt as much in the ordinary courts the question of ‘good faith' would cause us 
a’*-ai fhfhcnllv The same principles vvoulfl be af)|)lied in either case. Miireovei the setting uj) 
o Selected CuurU would lay us open, however unjustly, to the iiiticism that we were packing 
our tribunals in ordei to [lerx ert justii e in the inleresb of our officers. I am verv^ sensible of 
lie- shortcomings ot a Governor’s Ait and I recognise that it would arouse much hostility and 
itifiiism But, a.s '^'our Kxielleni) observes, it would serve at any rate as a moratonum and, 
given a new section 27t)-.\ in apjnopnale terms befoie the resumption of Ministerial (iovern 
ineni, I consider tliat we should have done all that is reasonably p().ssible lor the Services. 

I. If (iovernor's Acts have to be passed it is desirable that they should be in identical 
UTTns I propose tiierefore to attempt a Draft on the same lines iis tlu: Home Depaitment 
()!dinance and to send it to Hallett for acceptance or criticism. When we have arrived at an 
agreed ff>imula, I shall submit it for Your Excellency’s consideration. In the meantime I have 
in mind 2 possible emendaiions of the Draft Ordinance. The first is tlie substitution of ‘the 
Cjovi rnoi in his disiretion' for tlie ‘provini ial Grjvcrninenf as the authority competent to grant 
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previous sanction under Clause 4. (In practice tliis change would of course only be of 
consequence if tlie present Section 93 administration gave way to a Ministerial Government 
while the Act still remained in force. Should this development occur, it would acquire great 
impoilance). I he second modification which 1 should like, if possible to introduce is the 
addition of a rider to the effect tliat, if any question arises whether previous sanction under 
Clause 4 is or is not necessary, the decision of the Government in his discietion shall be final. 
Even though no mention is made in Clause 4 of ‘good faith’ oi ‘reasonable belief, the judicial 
rulings mentioned in my letter about Ainsworth indicate how precarious a business it may be 
to leave the CourLs to decide whether in fact an act was or was not vlone, or purporting to 
be done, ‘for the purpose of maintaining or restoring order’. 


Yours sincerely, 
T.A. Stewart. 

1 Not printed. 

2 Doc. 7. 

.t. N»)l ])rint('d 



The Viceroy to the Governor of Bihar 
(case of Ainsworth) 


I anlilhgow Collection 
|NA1 - Acc. No. 2385] 


I’o, lI.E. Sir Thomas Stewart, K.C.S.I., K.C.I.E., Governor of Bihar. 


fl25 (25-A).(i.(i.-V2.] '/he Viceroy's House New Delhi, 

January 16lh, 1943. 

I Confidential] 

My dear Stewart, 

Many thanks for your secret letter of 4th January/ No. 1 (G.B., about the Ainswoilh case. As 
I said in my interim reply to you, the position is an unfortunate one, luid it has taken me 
some little fme to consider here the new information w^hich you have been kind enough to 
let me have. 

2. I now write to say that in tlie light of you* careful examination of tlie position, for which 
I am grateful, I agree with your proposal that tlie minor case (i.c., the beating of the deceased 
on die buttocks) should be dealt with by way of a departmental enquiry on the understanding 
that if the enquiry throws further light on responsibility for the fatal injuries that case will be 
followed up properly. 1 think it is clear that your own feeling is that, apart from the fatal 
injuries, the minor case should not be tried in Court and that it should be covered by any 
Act of Inc-mnity, and 1 accept y.>ur view on that point. 

3. I hope to be writing to you shortly in the light of your own views, and Hallett’s about 
die Act of Indemnity issue generally, and I will not enter into greater detail on the subject 



870 Towards Freedom: 1943- 1944 


now Let me however say that I note the suggestion made in the last paragraph of your letter 
under reply and die reasons for which you recommend provision of this nature: and while I 
iun advised that on a reasonable interpretation of the words there is far less danger of a Court 
intervening on the point whether an act was done ‘for the purpose of maintaining or restoring 
order’ than there is under Section 197, Criminal Procedure Code, there is nothing to be lost 
by closing all possible loopholes. 

4. Reverting to the specific case of Mr Ainsworth, if the departmental enquiiy reveals no 
more than diat he was responsible for the minor heating I think that, in die light of the advice 
I lia\ e received here, departmental reprimand and perhaps transfer to anodier Province would 
sufficiently meet the case considering all the circumstances in which the action took place. 


I III M' 7 


Yours Sincerely, 
Linlithgow 



Go\Traor of Bihar to the Viceroy {case of Ainsworth) 


iJnlithgovv Collection 
[NAI Acr. No. 2m\ 


From, H E. Sir lliomas Stewart, K.C.S.I., K.CM.E., (lovernor of Bihar. 

(123-42-0.0.-42) , January 25th 1943. 

(Confidential) 

No. 77-O.B. 


Mv dear Oird Linlithgow, 

la paragraph 3 of your letter dated the Iftthjanuaiy’ (which dealt primarily with the Ainsworth 
Your E.xcelloncy mentioned that you hoped to be writing shordy about the proposed 
Indemnitv' legislation. Iliis letter may therefore cro.ss one from you; but, in case Your Excellency 
has not already written, I fell that it may be of some help to let you know at die earliest 
possible moment how far Hallett and I have progressed in our discussion of diis subject I 
am therefore forwarding for Your Excellency’s information copies of the letters’ that have 
passed between us, viz.:'' 

Mv No. 3-G.B., dated the 4th January 1943.*^ 

My No L>G.B., dated the 11th January 1943/ and its enclosure. 

H^lctt’s letter dated the 21st January 1943.^ 

2. You will see from this correspondence that we have reached a large measure of 
agreement. In fact, 1 would say that dierc is no difference ot opinion at all as to what is the 
ideal objective, for I entirely accept Halletl’s view that Central Government Servants (including 
soldiers) should, if possible, be covered by the indemnity. But it still seems to me that there 
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may be some difficulty in securing this by means of provincial legislation-and particularly by 
means of provincial legislation which does not make the Central Government (rather than the 
Governor in his discretion, or even tlie Chjvemor-Gcneral) the sanctioning authority so far as 
their own servants are concerned. But I very readily fall in with Hallett’s suggestion that these 
questions should be put before Your Excellency for your advice and decision. 

A. As I see it, the specific questions for consideration are as follows: 

(a) Having regard to section 271 (or indeed to any other Section) of tlie Constitution Act, 
is there any objection on the ground of vires or constitutional propriety to clause 4 as 
drafted in the Bill enclosed with my letter of the 11th January to Hallett?^’ (As it stands, 
that clause purpoits to make tlie Governor in his discretion the sanctioning authority 
in respect of all Government Servants, including servants of the Central Government 
and it also makes him tlie deciding authority if any question arises as to whether 
previous sanction is or is not necessary. 

(b) If it be held that clause 4 as drafted is open to objection; would that objection be 
removed by the substitution of (i) the Central Government or (ii) the Governor-General 
for the Governor in his discretion i : the sanctioning and deciding authority respectively 
in sub-clauses (a) and (b) of clause 4 so for as servants of the Central Government are 
concerned? 

(t) Whether or not the Central Government or the Governor-General were substituted 
for the Cjovernor in his discretion in the manner contemplated in (b) above, would it 
be either necessary or proper for the Provincial Governments concerned to make an 
official reference to the Central Government with a view to obtain their executive 
concurrence before proceeding with legislation which thus affected Government 
Servants under their control? If so, would such a reference be likely to cause 
embaiTassment? 

(d) If Your Excellency’s conclusion is tliat the scope of the Bill must be confined to servants 
of the Provincial Government, do \»'u accept the amendation proposed in paragraph 
5 of my letter to Hallett? 

(e) Is the draft Bill otherwise in order? 

(1) Docs Your Excellency agree that it should not be circulated to elicit public opinion? 

4. When these questions have been resolved and the terms of tlie Bill settled, I would 
propose to reser\'e it fonnally for Your Excellency’s consideration. Meanwhile Hallett and I will 
discuss the tenns of the explanatory statement which would be published alougwith the Act. 

5. One other minor point occurs to me, which it may be just worthwhile to raise at tliis 
stage. If it i.s decided that the Governor-General is to be the statutory authority to accord 
previous sanction to proceedings against*CcntraI Government Servants and to decide whctlicr 
such previous sanction is or is ot necessary, thiough what channel should his orders on these 
points be sought? Presumably tlie Secretary to the Government (not the Governor) of the 
United Provinces/Bihar would address an official letter to Your Elxcellency’s (Public) Secretary? 

6. I am sending a copy of this lettei to Hallett. 

Yours sincerely, 
T.A. Stewart 

1. Doc. 8. 

2, 3, 4, Sc 6. Not printed. 



872 Towards Freedom: 1943- 1944 



In reg. Dondapali EUappa and others (Appellants) 
MockettJ. (29 Jan. 1943) 


AIR, Vol. 80, 1048, Madras, pp. 454-66 


C'niTiinul append No. (i50 of 1042, decided on 20th Januan’ 1018, against order of Special 
Judge, Cliittoor Division, in ordinance Case No. 2 of 10^2. 

\’ r. RangiLswoini Awangar and A.B. V'iswanatha Ayyar for accused. 

i^ibhc prosecutor — for the Croun. 

Judgment - Ilie appellants weie convicted before Mr W.O. Newsam sitting at Chittoor as a 
Special Judge under Ordinance 2 of 1042. lliey were chiu*ged with various offences under 
the Defence of India Rules. In short, they were charged with sabotage of the railways by 
lemoving rails and fish-plates on tlie permanent way. 1 am not concerned in any way with 
tht* facts. I hev were convicted and sentenced each to five years’ rigorous imprisonment except 
in the case of accused I who wils sentenced to five yeais’ simple imprisonment, niey have 
appealed against their conviction to this High Court and the public prosecutoi takes the point 
that no appeal lies. I am quite satisfied that the point is a gooci one. 

Judge summan/cs the clauses of the Ordinance *is he understood them] 

I he n rgiiial note to that claUsSe is ‘Kxclusion of interference of othei C'ourts’. Rao Bahadiii 
T. Rangasvvami Iyengar has argued that in spite of these provisions, it cannot be said that 
the right of appeal from a Special Judge has been expressly taken way, that the right of appeal 
being precious fur the liberty of the subject cannot be taken away by imjilic ation and thai 
whatever the framers of the Ordinance may have intended, they have in fact not achieved 
their purpose (jf preventing an appeal horn a conviction by a Spec i id Judge being heard by 
the High Couii in the ortiinaiy manner, under the Criminal Procedure C’ode. As this is a 
niaiter ol considerable importance, I listened for some time and witli all attention to Mi Ran 
gaswami Ivengar's argvimenLs. But I have not the sliglitesl doubt that it is a.s clear its it lan 
po.ssibly be that Ordinance 2 of 1942 expressly deprives a person convicted before a Spei ial 
Judge of the right of appeal in the ordinaiy way. The neces.sary meaning of the wording of 
cl H must be that the right of appeal is abrogated and that only in certain eaxes ran convictions 
be reconsidered at all and that too not by the High Court a.s such but by a person designated 
bv the proviiK.ial Crovernment, namely, the High Court Judge sitting under the provisions of 
the ( )rdinance 

But tl. 2b makes any argument by inference unnecessaiy, because that clause expresses 
romprehensively and as clearly as is pcjssible the intention of the Ordinance to exclude eveiy 
ft)rm of appeal by any person convicted under this Ordinance unless such appeal is expressly 
prrjv ided for and examples of those arc to be found in cl. 18, appeal from the Special Magistrate 
- and cl. 19, appeal from a Summary Court. Tlicre is no appeal from a special Judge. Instead, 
the provisions with regard to review are provided cl. 8 and then only in certa^ cases. In this 
particulai case, the sentence being less than seven years, it v/ill be seen that the provisions of 
d. H are not applicable for the purpose of review by the Judge chosen for that purpose by 
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the provincial Government. I am told that there is no previous decision on tliis point, lliat 
may well be because the provisions of the Code and the Ordinance are so clear that no one 
has thought of arguing odierwise. In the result I hold that no appeal lies which disposes of 
what is now before me purporting to be an appeal. 


Order accordingly. 

C.K.K./R.K. 

n . Official Noting by the Additional Secretary, GOI — 

. (dt 29.1.1943) 

File 1 l/b/ld - Home Poll (I) 

|NA1| 


Subject: IVeatment of persons detained without triiil in connection with the Congress 

movement. 

Ill ! letter of August ‘2nd‘ laying dow n the plan of campaign against the Congress, we asked 
provincial Governments to arrest under D.R. 2() all individuals whom they considered 
iom|)elent and likely to attempt to organize and launch a mass movement. We informed the 
Bombav ( Joveinnient that Gandhi and the Members of the w'orking Committee should be 
allowed no newspapers, letters jr interviews or any other form of communication with the 
outside world, for at least the fust month of their detention; and wt recommended that all 
other provincial Govemmemts should adopt a similar piocedurc willi regard to all important 
leaders and organi/ers who might be arre.sted within their jurisdiction. The action was to be 
regarded as preventive in character. 

2. ( )n August 2()th w'e rela.M vl these ord s, so far as Gandhi and the working Committee 
were loncerned, by allowing them to see c ilain new^spapers and to correspond with the 
membcis of their families on domestic matters. This relaxation w^as communicated to Provincial 
(h)veinment.s and we believe that they have all followed suit to this extent. 

d. It subsequently came to our notice that certain Provincial Governments wTre making 
further relaxations in the rules regulating interxiews, and the question, therefore, arose whetlier 
we should lay down a uniform policy and, so, what it should be. On December 11th we 
asked for (he considered views of all Provincial Governments in the matter. 

t While no Provincial Govenimciit ha^ challenged the desirabilitv' of uniformity, and the 
C\P. (iovernment h^is specifically asked for it, the replies to our letter of necember lllh show^ 
that variations of practice have » sen. Four Provincial Governments, including three Ministerial 
Governments, namely Bihar, Bengal Oris.sa, and Assam, have relaxed the orders to a greater 
or less extent in the matter of interviews. Sind, which w'as perhaps the least affected Province, 
originally proposed to do so, but has agieed to fall into lire with the majority. I'he remaining 
six Provinces — Madras, Bombay, li.P., Punjab, Central Provinces and N.W.F.P. — are all 
strongly in F'vour of maintaining the present orders forbidding interviews and allowing no 
correspondence except with members of the family on domestic matters. Security prisoners 
(i.e. persons detained without trial under D.R. 2h) are ordinarily allow'ed to have one interview' 
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per fortnight and to write four and receive eight letters per week if in Class I, while those in 
Oiiss II iire allowed to have one interview per month and to write two and receive four letters 
per week. All interview's and correspondence are censored but there is no particular restiiction 
on the classes of person whom they may see or write to or from w'hom they may receive 
letters. An ordinal*)' convicted prisoner placed in the lowest class is allowed one interview per 
2 months and may also write and receive one letter per 2 months. Convicted prisoners in 
higher classes have increased privileges in these respects. The Government of India have in 
tlu* past exercised a ceitiiin degree of control over the Provincial treatment of security prisoners 
in matters of principle, but have allowed considerable discretion to the Provinces in matters 
of detail. 

o. The Home Department consider that there can be no question of allowing any further 
iela.\ation at present in the case of Gandhi and the Members of tlie Working Committee. 

I hey itiso consider it difficult to discriminate between security prisofici-s and prescribe one 
treatment for the more important and a different, and a more generous tiealmeiU for the less 
impoitant. It follows, therefore, that there can be no question of recommending any relaxation 
in the rules to those provinces which desire to keep the existing restrictions in force. The main 
difticulty is with regard to those pro\inces which have already permitted some relaxation, 
'fheii reasons for doing so, at any rate so far as the tliree Ministerial Provinces are concerned, 
an* probably based on the fear of popular criticism, while the Bihar Government contends 
that denial of interviews constitutes a ‘grievance’, the removal of w hich makes jail administration 
easier. TTiis Government also points out the real difficulty of denying to peisons detained 
without trial the privileges which are allowed even to convicted criminals. (It appears tliat the 
Puniab Government does not allow interview's to persons convicted in connection with the 
C\ ingress movement, as w'ell as to those detained without trial; but there is no evidence lliat 
am oth< .* Provincial Government has gone so far iis this). 

(). Considering the grounds on which denial of interviews was originiilly recommended 
and the present state of the movement, which can no longer be called a mass movement, the 
Home Department are inclined to think that a certain degree of discretion must be allowed 
to Provinces, especially Ministerial Provinces, provided that the results of tlieir action cannot 
be shown to be dangerous. We must recognize the fact that tlie witlidrawal of privileges already 
enjoyed may lead to difficulties such as hunger — strikes, and also that it is not easy to deprive 
some security prisoners of privileges which are allowed to others. We may express the view, 
therefore, that, since letters to relatives are already allowed, interviews with such relatives 
would do no more harm except on the assumption that the jail administration is slack and 
tin* interviews would not be properly supervised. While we should have no objection to tins 
degree of relaxation in any province which wished to adopt it, we should suggest to all the 
four provinces which now permit interviews the importance of regulating such interviews on 
the same lines as letters, restricting them to members of the prisoner's family. So far as 
Bihar and Bengal are concerned, we might g j furthci and suggest that the latitude already 
allowed has, in fact, been misused; that escapes of prisoners have taken place; and that the 
behaviour of their security prisoners points to the need for tightening up jail discipline and 
would, therefore, provide strong grounds for withdrawing some or all of the concessions 
already allowed. 

7. A further aspect of this matter is the question of the numbers and classes of persons 
w ho have been detained without trial in connection witli the movement. The Provincial returns 
gave the figure at over 11,000 on December 1st; and there aie some grounds for thinking that 
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too free a use may have been made of D.R. 26 for tlie detention of persons who would hardly 
come within the category of important leaders and organizers referred to in our letter of August 
2nd. This, however, is a different and a wider problem; and it is proposed to take it up 
separately. 

8. The case is submitted to H.E. for orders whether the line of action proposed in para 
6 may be approved. 


P.S.V 


1. Not printed — (the lolU'r dl '2.HA2). 


R. Tottenham. 
29.1.43. 


The Viceroy to the Governor of Bihar 
(case of AinswortJi) 

T.inlithgow Collection 
|NA1 - Acc. No. 2385) 

To, H.E. Mr E.G. Rutherford, C.S.I., C.I.E., Governor of Bihar. 

The Viceroy's House, New Delhi, 
February 4th, 7943. 

(125 (25-A)-G.G.-42J. 

[Confidential]. 

My dear Rutherford, 

You will have seen the papers about this unfortunate case of Mr Ainsworth ending with 
Stewarts' confidential letter to me of 28th January, No. 82-G.B.' 1 agree entirely that tlie new 
facts tlicrein disclosed give the case a difficult turn, and I am glad to see that definite instructions 
have already been given to tlic Commissioner of the Division to hold an enquiry. It goes 
without saying of course that until we know the results of that enquiry, it is difficult to know 
what situation may arise. But I am a little surprised, as cleaily Stewart was, that we should 
not have heard earlier of the complai'.it inade to the Sub-Divisional Magistrate on the 7th 
October; while the particulars given by Stewart ate not sufficient to enable me to judge exactly 
what the situation is. It is not ear for instance whether the complaint is one of causing the 
death of Kailashpati Singh or relates only to the beating. In any case I am advised that under 
tlic provisions of section 197 of (he Criminal procedure Code it does not appear that the 
Court could have taken cognizance of the complaint in the absence of sanction, and it is not 
apparent whether the present stage is that the Magistrate has refused to receive the complaint 
without sanc*^^'on or that the complainant has formally applied to the Bihar Government for 
sanction under section 197. Stewart seemed to be doubtful how far the case was covered by 
section 197. 1 am advised on this that section does not prima facie extend to Mounted Military 
Police who could only be protected by an Act of Indemnity, but that Ainsworth should be 
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protected under the teims of llie section since any offence whicli he is alleged to have committed 
was ceiLiinly committed ‘while acting or pui porting to act in the discharge of his official 
diit\' \i/., the dutv of arresting and examining Kaihishpati Singh and committing him to 
cuNtodx . I agree however with Stewart that it will be desirable not only from Ainsworth’s point 
ol \iew but also from that of tlie Mounted Militar)' Police to get the Act of Indemnity passed 
before further piocecdings dext'lop. I have just had the Secretaiy of State’s concurrence in 
oiu going ahead on a piovincial basis with the Act of Indemnity; and I shiill be writing to 
voLi separatelv on that mailer. 


1 \.U piintril 


Yours Sincerely, 
iJnlithgow. 



Note by the Viceroy — Treatment of security 
prisoners' 


I’lle No. tl/f) 12 - Utmie Poll (1} 
[NAI] 


I approx c ;enerallv the fxilicv proposal in p^na b above.'' But I think its application should 
in some regard be postponed until xxo are ‘out of the wood’ and there remain no real risk 
• »f an\ xvidcspread recrudescence of tliis mischief We are* at w;u\ the rebellion was the most 
formidable uprising since dial 1837 [v/V|. We shall be xvell advised to iak«' no risks. 

J. 1 agree that pifjx inces must be Lfi xxiih some disc retjon, though the virtues of uniformity 
aie patent. Ihus I recognise that it max be unxvise in certain circumstances to withdraw 
privileges already granted, fhat above practice can be tightened up without undue likelihood 
of trouble, I think Provinces should be encouraged to do so. I have. 1 must admit, ver)^ slight 
confidence in the way in which, in many jails, intt^rxdews tire supervised. Nor tan there be 
anx doubt that visitors offer a ready opportunity' for the conveyance of clandestine communica- 
joii'i into and out of Jails. 

M I continue to be anxious about the position in BIHAK and we have no cause to feel 
much confidence in the conditions obtaining in the jails of die province I judge, therefore, 
that Bihar should be encouraged to tighten up practices and jail discipline. About Bengal, I 
am for a variety of reasons less uneasy. But, as .Sir R. 'Pottenham observes above, we Imow 
that there also jail discipline is not up to the mark. If therefore we can persuade the Bengal 
Ministry' to withdraw certain concessions already allowed, it would be well to do so, and jail 
discipline should evidendy be stiffened up. 

L[inlithgow.| 

4.2.43. 


1 Ihis (Ifx iimont ha-s aJso Ixrn included in Chapter I U (Doc. Jh) 'Die intlrr issued on the basit of these notes 
IS in t.’hapU r I B - Do< 1*1 IxJ 
1 Sre Dot 11 para b 
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U , Governor of Bihar to the Viceroy 
• (case of Ainsworth) 

Linlithgow Collection 
(NAI - Acc. No. 2385] 


February 12th, 1943. 

From, H.E. Mr T.G. Rutherford, C.S.I., 

Government of Bihar. 


(r25-25-A.G.G.42.) 

(Confidential) 

No. 113-G.B. 

My dear Lord Linlithgow, 

1 luivr ‘/.ritten separately on the general subject of the proposed Indemnity legislation. 'Fhis 
letter relates to the particular case of Ainsworth and is in reply to your Excellency’s letter of 
the 4th February.* 

2. Stewart spoke to me about this matter before he left and of the astonishment with which 
he had learnt only a few days previously that a private complaint had in fact been lodged 
against Ainsworth as long ago as the 7th October 1942. 31ie facts appear to be as follows, 
rhe brother of the deceased man, Kailashpati Singh, filed a petition before the Distiict 
Magistrate, Airah (M.S. Rao, I.C.S.), on the 5th October. This petition, which was not in the 
form of a regular criminal complaint and bor? no court-fee stamp (but in a charge of murder 
no stamp is necessaiy), alleged that his broiKei had been beaten to death by four sowars 
under (he orders of Ainsworth and that these men were therefore guilty of murder; and the 
petitioner went on to pray tliat in the intercut of justice the DisU ict Magistrate would hold an 
enquiry into the matter. On the 6tli October diis petition was simply endorsed by the District 
Magistrate to the Sadr Sub-Divisional Officer. On tlie 7th October the Sub-Divisional Officer 
examined the petitioner on solemn affmnation luid recorded his statement in the form in 
which such statements are ordinarily recorded when a regular criminal complaint has been 
lodged. Ho tlicn passed an order on a Magisterial order-sheet to the effect that he had examined 
the ‘complainant’ on solemn affirmation, tiiai a magisterial enquiry had already been held into 
the matter (here he was clearly alluding to the enqu’r)^ under Section 176, Criminal procedure 
Code), and that the case should ue put up on a date about a fortnight aiiead. When that date 
c ame, he recorded another order to the effect Uiat the complainant was present, and tliat the 
case should be put up again when orders had been pjissed on the magisterial enquiry report 
The order-sheet contains an order to lake on file under any Section of the l.P.C. and no case 
number has been given. ITiis may of course be a clerk’s omission and I have given instructions 
to ascertain uu obtrusively whetlier it has been entered in the Complaint Register. 'Fhere the 
matter stands. Apparently tlie District Magistrate and the Sub-Divisional Officer were of the 
opinion that, as Ae report of the magisterial enquiry was already before Government, it was 
unnecessary for them to bring to anybody’s notice the fact that this petition had been bled 
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aiid that certain action had been taken on it. Stewart visited Arrah early in December and, I 
understand, made particular enquiries about diis case both from the District Magistrate and 
fioni the Superintendent of police. But by that time M S. Rao had been transferred and his 
successor (D.H. Ct ofton) had never been told about the complaint Nor did the Superintendent 
of police know anything about it although the Sub-Divisional Officer had given a direction 
(which apparently was never carried out) that copy of the complaint and the original order 
passed by him thereon should be sent to the Superintendent of police. Ainsworth himself was 
in complete ignorance of this development until a couple of weeks ago. Meanwhile, the 
complaimmt has made no further move in the matter, and 1 am given to understand that there 
IS reason to believe that he may not be anxious to go on with a regular prosecution. (One of 
his near relations is said to be a Sub-Inspector of Police in this proxince.) Both he and the 
deceitsed were according to his petition fonnerly in the Rajput Infantry. We shall be in a 
better position to decide how to deal with tlie complaint (it comes to active life before the 
Indemnitv legislation has gone through) when 1 have found out whether the Magistrate has 
actuallv got the case on his tile. 

■i Vour lixcellencv states that you have been advi.sed that the court could not have taken 
cogni/ance of this complaint (;is against Ainsw'orth himself) in the absence of the sanction of 
the provincial Government under Section 197, and that any ofl'ence which Ainsworth is alleged 
to ha\ c committed w'as ceitainly committed ‘while acting or purporting to act in the discharge 
of his official dutv ’. As soon as Stewart heard about that complaint, he felt tliat he should take 
the precaution of obtaining the formal advice of the Legal Remembrancer here on this point. 

I enclose a copy of the minute recorded by the Legal Remembrancer (S.K. Das’ who as Your 
F.xcellency will remember, is also Secretary' to Government in the Jails Department), and you 
will sec f’ ’m tliis that he takes a directly contrary view. If it comes to a pinch, I shall not 
hesitate to disregard his advice and to act on the aclyice w'hich Your Excellency has received. 
But, as you point out. Section 197 does not help the mounted Military Policemen, and we 
certainly do not want the case to proceed against theiji while invoking the provisions of Section 
197 in Ainsworth's favour. 

•I. The Commissioner has got down to the enquiry which Stewart ordered liim to make, 
and I have impressed on him that it should be pushed through a.s quickly as possible. Meanwhile 
he has raised the question (which might turn out to be one of no little impoi'tance) whether 
a criminal court would hereafter have the right to call for the record of his enquir)' and whether 
the complainant in any criminal case which might be instituted against Ainsworth or his 
oibordinates would be entitled to obtain copies of die statements made by persons (including 
the accused’ persons themselves) in the course of the enquiiy. I he advice which I obtained 
on this question indicates that there is at least considerable doubt whether <*ithcr the proceeding 
or the statements could be withheld. I have tlierefore given instructions that the Commissioner 
should be told to make full notes only of all th. statements made to him both of witnesses 
.tiul accused. No statements would be signed. He would make use of the notes in preparing 
his report to Government, and would then destroy them in much tlie same way as an 
in\iMigating police officer destroys his notes after writing up a case dairy. Ihe Commissioner’s 
ai tual report to Government would, I think, be a confidential State document which would 
bv absolutely protected by section 123 of the Indian Evidence Act. 

1 shall keep Your Excellency informed of further developments. I should however like 
to lake this opportunity of expressing complete agreement with Stewart’s view that we should 
spare no effort to prevent thi.« distre.ssing affair from being ventilated in die criminal court, 
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and that the only way in which we can be perfecdy sure of preventing this from happening 
is to get the Act of Indemnity on the Statute Book at the earliest possible moment 

Yours Sincerely, 
T.G. Rutherford. 


(Enclosure) 

The point on which my advice is sought in this case is whether sanction under section 197, 
Cr. P.C., is necessary in tliis case. ITie facts of the case have been given in the report of die 
S.D.O., dated 1st October 1942,^ at pages 2-frc. I would not repeat those facts. ITic offence, if 
any, was committed on 28th September 1942. I'his is after the relevant date as explained in 
Sub-section (3) of the Section 270 of the Government of India Act, 1935. Therefore, the protection 
provided under Section 270 of the Government of India Act, 1935, is not available. Section 
270 of the Government of India Act, 1935, applies to acts committed before the relevant date. 

2. 'Hien comes the question of Section 197, Cr. P.C. As far as M.M.P. Sowars are 
concerned, 1 take it they are not public servants who cannot be removed from office ‘Save 
by or with the sanction of the Provincial Government or some higher authority’. I believe 
the'/ '•an be removed from office by an authority subordinate to the Provincial Government, 
and without the sanction of the Provincial Government. If that be so, no sanction for dieir 
prosecution under section 197, Cr. P.C., is necessary. As to Mr Ainsworth, he is no doubt a 
public servant who is not movable from his office save by or with the sanction of the Provincial 
Government or some higher authority,, Tlie words italicized are important. Therefore, 
Mr Ainsworth comes within the category of public servants described in section 197, Cr. P.C. 
The question, however, is whether the offence alleged to have been committed by him was 
committed while acting or purporting to act in the discharge of his official duty. The words 
italicized above are taken from the section iti elf and are very important. These words have 
given rise to various decisions in uifferent High Courts in India all of which are not uniform. 

I need not invite attention to the different cases on tlie subject which have been referred to 
at pages 554-558 of Mitra’s Cr. P.C. (9th edition). Ihe question was recently considered in 
the Federal Court in the case of Hori Ram Singh v. Emperor (A.I.R. 1939 F.C. 43). I am 
quoting below the following extract from the leading Judgment of Varadachariar J.: 

41ie reported decisions on tlie application of S 197, Cr. P.C. arc not by any means uniform. In most 
of tliem, the actual conclusion will probably be found to be unexceptionable, in view of tlic facts of 
each case; but, in some, the test has been laid down in terms which it is difficult to accept as exhaustive 
or correct. Much the same may be said even of decisions pronounced in England. On tlie language 
of similar statutory provisions; see observation in (1851) 1*. C.P. 827. It docs not seem to me necessary 
to review in detail tlie decisions given under Section 197, Cr. P.C., which may roughly be classified 
as falling into ilirce gioups, so far so they attempted to state something in the nature of a test. In one 
group of cases, it is insisted tliat there must be something in the nature of the act complained of tliat 
attaches it to the official character of the person doing it; of 33.I.C. 648, O Mad. 754, A.I.R. 1929 Cal. 
A.I.R. 1935, Rang. 263 and A.I.R. 1939, Bom. 63. In another group more stress has been laid on the 
circumstance that the official character of status of the accused gave him the opportunity to commit 
the offence. It seems to me that the hrsl is tlie correct view'. In the third group of cases, stress is laid 
almost exclusively on the fact that it was at a time when the accused was engaged in his official duty 
tliat tlie alleged offence was said to have been committed: see 52 Mad. 602 at p. 605, quoting from 
Mitra’s Commentary on the Cr. P.C., The use of the expression ‘while acting’, &c., in section 197 
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I’l P C' (|)ajuc»il.ulv Its introduction bv way of aniendinont in 192:i), lias Ireen held to lend some 
Mippoit to tins view. While I do not wish to ignore the significance of tJio lime lactor, it does not seem 
U) me light to make it tlie test I'o take an illushatiou sugge.sted m the coiirsi- of tlie argument, if a 
medical othcer. while on duty m tlie hospital, is alleged to have committed rape on one of the patients 
(>i to ha% e stolen a jewel from the patients’ person, it is dilTicult to believe tliat it was tlie intention of 
the I^egislature that he could not be prosecuted for such offences e.xcept witli the previous sanction of 
rlu* local CioxenuTUMit. 

Ilie extract gi\ en shows die ^•iew of the Federal Court is regarding die interpretation 

of Section 197, Cr. P C. llic test which die Federal Court applies is diat there must be somediing 
in die nature of the act complained of that attaches it to die official character of die pereon 
it In diis particular case die allegabon is that Mr Ainsworth and the M.M.P. Sowars beat 
a peo>on who had been iin csted for committing a certain offence in order to get some inl'ormation 
In^m him. Fhe offence is, in my opinion, cleiuly beyond die official character of the person 
doing it. Mr Aiiiswoitli does not chiim that he had any authority to beat the person or that he 
was empowered to do so during im estigation of the case. Fhere is a very similar Madras case 
which IS refciTed to in the FVderal Court judgment at page 570 die leport cited above (A.I.R. 
\[KV2 Mad. 211) In that case, a \"illage Magi.strate held in confinement certain pereons who 
were suspected to have committed a murder, and also tortured them in order to extort a 
Lonfessirin fiom thc'm. Ilie Magistrate^ was ch<uged for committing offences under sections ddO, 
Ud .uid d4H. I.R.C. Wallace I . held that .sanction to prosecute die Magistrate under sections 
’.4^ cUid 3(8 was required under section 197, Cr. P.C., but not for prosecuting him under 
section >0 I’he present c;ise is, I dunk, similar to the Madras c.<ise referred to above. On 
Mr Ainswiirth’s own statement he was guilty of ;ui offence under section 330, I.P.C7, if not of 
a graver offen<'e Following the Madras case *^uid the FVderal Court case which has approved 
the Madras c e, I think no sanction is necessaiy for the prosecution of Mr Ainswordi for die 
offence whicli he committed by beating the niiui. ITie bearing was not an act which 
Mr .Ainsworth committed while acting or purporting to act in the discharge of his official duty, 
rhe evidence of Mi Vienna (the Superintendent of police) clearly shows diat Mr Aiaswoitli 
was under no duty to beat die man to get the required information. 

3 I must, however, say that the question whether a person committed an act while acting 
or purporting to act in the discharge of his official duty is a question of fact and must be 
determined in the circumstances of each particular case. Fhe proper procedure in such a case 
1 ^ for die aggrieved party (i.e. the complainant in this case) to ask for the sanction of the 
Provincial Government, if he considers that sanction in necessary. 'ITie lejirned Magistrate 
befi.ie whom the complaint has been made has to decide diis question juridically. If he 
considers that sanction of the Provincial Government is necessary it is his duty to dismiss the 
t (jniplaint for want of sanction; because he cannot take cognizance without such sanction. If 
on die contrary, he thinks that no sanction is necessary, then he ought to pass an appropriate 
ordnr on the complaint filed before him. I do not think he can or should wail for Government 
orders on the .subject. The cognizance which a Magistrate takes on a complaint is a judicial 
act, and it cannot depend on executive orders passed by the provincial Goveninient. 

( I have given above my personal view that sancUon is not necessaiy' in this case. If, 
how ever, die provincial Government think that the case is of such a flagrant nature that sanction 
should be givt n in order to remove all doubt, there can be no objection to die grant of sucli 
scm( tion. llie grant of sancUon is merely an executive act and does not mean that the Provincial 
Government have come to any definite conclusion as to the guilt or otherwise of the accused. 
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It merely indicates tliat tlu?re is a prinia facie case for which sanction should be given. "Ibere 
is no provision of law empowering tlie Provincial Government or an officer or Gcjvernment to 
hold a judicial enquiry in order to ascertain whetlier or not sanction ought to be given. Any 
enquir)' which may be held for the purpose will be merely and departmental enquiry. Even if 
die provincial Government do not give any .sanction, the private complainant can press his 
complaint and prove to the satisfaction of die Court that no sanction is ncc(?ssary in diis case. 

5. I must add that on Mr Ainsworth’s own statement he luis committed an olfence for 
which he is liable under the law. It is for consideration whedicr in such circumstances diere 
are any reasons for widiholding sanction, if the complainant asks (or such siinction from the 
Provincial Government. 

(). 1 have also considered Section A2 of the Police Act in this connection In my opinion 
that Section has no application in this case. 'Phe act which Mr Ainsw'orth Lommitted wtis not 
an act done or intended to be done under the provisions of the Police Act or under the 
general police powers. 

S.K. Das, 26-1-43. 

1 Doc 1'.^. 

2 Not punted. 



Official Notings — Reg. treatment of prisoners 
detained without trial (dt 4.3.1943) (extracts) 


File No. t4/(i/l2 - Home Poll (l) 
jNAIl 


for information. This seems to have crossed our letter to Provincial Govts dated die 2()th 
Eebru«iry DM3.' A copy of which has been « rdoi'sed to die C.C., Ajmer Memara. In any 
case the views contained in the C.C.’S letter ai% generally in accordance with diose expressed 
in our letter. 

A.D.B. 

27.2.43. 

S.No. WJ. (Receipt) 

For information. 


Addl. Sccy. may now wish to show H.M., H. 
20.2.43. 


’s minute of dated 4.2.43^ and our letter dated 

4/3/43. 


Specially in view of the fact that Mr Joshi has cut motions on this subject which may come 
up for discussion on 8th 9th and lOth March. 


Addl. Secy. 


1. Doc. 19 - in Chapter 1 Sect B. 2. Doc. 13 above. 


Tottenham 

4/3/43. 
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Emperor v. Parmanand Rai and others 
(Opposite Party) [Iqbal Ahmad CJ., Allsop, 
Bajpai, Mohd Ismail and Hamilton JJ. — 
Full Bench (9 March 1943)) 


AIR, \'ol. 30, 1943, iAliahabad, pp. 233~d 


Criminal Revn. Nos 8-^7 and 8-U) of 1942, D< cided on 9th March 1943, from <^rder of Special 
Judge, ,\/amgarh, I) lOth September 1942. 

Coiernrnent Advocate - for the Crowru 
Shiva Prasad Sinha — for Opposite Picrtv. 

Iqbal Ahmad C.J. - Ihis ,md die ronnected application in revision No. HIO of 1912 are 
two rrimina] applications in levtsion bv the IVovindal (JovtTnment and anse iindet the following 
circiimsuuires; On I Uh August nM2, a mob set fiie to tlie Noufied Area OfTici* at Man with 
the result that tlie records and the building were destroyed. 1\vo separate ciises arising out of 
this occ urrer *: were sent up by tlie police under S. 13(), Peiud C’ode. ITiere were ten accused 
111 one ciise and one accused in the other. Both the cases were tried by Mr McLsucUiI Hasan 
ostensiblv acung as a Special Magistrate under Ordinance No. 2 of 1942. lie convicted all the 
accused in both the cases and sentenced each of tJiem to two years* rigorous imprisonment, 
and one ol the accused, Radha Raman, was iilso oidered to pay a fine of Rs 5(K). 

I'vvu appeals were filed by the convured persons In the Court of the Sessions judge 
exeicising the p^avers of Special Judge at Azamgarh and the appeals were headed as appeals 
under S, Li fif the Special Criminal Courts Ordinance, 2 of 1912*. llie learned Judge allowed 
the ajipeals, ^f•t aside the convictifin and sentences of all the appellants in both the appeals 
and directed that the accused bo committed to tlie C*ourt of Sessions for trial ‘after regular 
cor..iiiimi(‘nt proceedings have been held'. The two application in revision before us are 
directed against this order of the learned Judge. 'Hie learned Judge while signing the judgment 
described himself as *Ses.sioiis Judge* and not as a special Judge. ITe appeals before him, 
however, purported to he under S.Li of the Ordinance and were preferred to him in his 
.apai'irv' as a Special Judge. It is, theiefore manifest that he entertained, heard and decider! 
the appeals as a Special and luH as a Session.s Judge, and the cardinal question that arises for 
( onsideration is whether this Court is competent, in the exercise of its revisional jurisdiction, 
to interfere with the order piissed by the learned Judge. 

It appears that Mr Masudul Hasan had exercised the powers of a Magistrate of the first 
class for less iJian two years and, as such could not, in view cf the provisions of S.i) of the 
Ordinance, be invested witli the powers of a Special Magistrate under the Ordinance. The 
U'arned Judge, therefore, held, and rightly held, that the whole trial was ultra vires and illegal. 

I he appeals by the convicted persons were, however, filed after the expiry of the period of 
s<wen da\s pn scribed by subs (2) of S.13 of the Ordinance, and the Government Pleader 
actordingH' raised a preliminary objection to the hearing of the appeals by the learned Judge 
on the ground that tliey were barred by time. The learned Judge overruled the preliminary 
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objection on the ground that as Mr Masudul Hasan was not legally ‘a Special Magistrate’ S.13 
of tlie Ordinance had no application to the cases. He held that the cases should be ‘treated 
as having been disposed of by an ordinary first class Magistrate’ and therefore the appeals 
were within time. He then proceeded to determine the question as to ‘what further proceeding 
should be taken in the cases’. He held that, as tlie offence witli which the accused persons 
were charged was committed before the Ordinance was put into force in these Provinces, the 
accused persons could not be tried under the Ordinance. ITiis view of tlie learned Judge was 
opposed to the view taken by this court in the Full Bench case in A.I.R. 1943 ALL. 20 and 
was clearly erroneous. Having anived at the conclusion just mentioned, the learned Judge 
passed the order for the commitment of the accused as stated above. In the full Bench decision 
in A.I.R. 1943 ALL. 20 I held that the words of S.20 of the Ordinance are very' wide and 
completely bar the revisional jurisdiction of this Court in cases tried and decided by Special 
Magistrates or Special Judges, and 1 still adhere to that view. Section 26 runs as follows. 

Notwitlistanding the provisions of tlu; Code, or of any other law for the time being in force, or of 
anything having tlie force of law by whatsoever authority made or done, there shall, save as provided 
in tr.is Ordinance, be no appeal from any order or sentence of a Court constituted under this Ordinance 
and, save as aforesaid, no Court shall have authority revise such order or sentence, or to transfer any 
case from any such Court, or to make any order under S.491 of the Code or have any jurisdiction of 
any kind in respect of any proceedings of any such Court. 

As the Court of a Special Judge is constituted under the Ordinance, this Court hcis no 
authority to revise die order of a Special Judge howsoever erroneous or unjust it may be. The 
learned Judge was clearly wrong in holding that the accused could not be tried in accordance 
with die provisions of the Ordinance and his order that they should be committed to the 
Court of Session after regular commitment proceedings was, therefore, also contrary to law. 
But as die revisional jurisdiction of this Cou«l has, by words of clear and unambiguous import, 
been barred, diis court cannot assume jurisdiction to correct an erroneous order passed by a 
Special Judge. As 1 read S.26 of the Ordinance, it appears to me that this Court cannot, in 
any manner whatsoever, interfere with die orders passed by a Court validly constituted under 
the C^rdinance, be it a Court of a special Magistrate or a Court of a Special Judge. To this 
effect IS the full Bench decision of the Patna Iligh L^ourt in ^\.1.I^. 1943 I^ai. 18 and I am in 
full agreement widi that decision to this extent that the High Court cannot, in the exercise of 
its revisional jurisdiction, interfere with die orders passed by Special Magistrates and Special 
Judges. The Patna High Court, however, went further and held that if the Ordinance under 
which the petitioners were tri ^ was not applicaole to their cases, then dicir trial was not trial 
at all in the eye of law and they cannot be detained in prison, because diey should be deemed 
to have been committed to prison without trial and because the Magistr ates who have sentenced 
them to imprisonment had no power to send them to prison and that the High Court may 
direct under S.491, Criminal P.C., that the petitioners who were illegally detained be set at 
liberty. With all respect, I am unable to agree widi this view. Section 26 explicidy prohibits 
the passing of an order under S.491, Criminal P.C., in cases taken cognizance of by Special 
Magistrates or Special Judges and this prohibition is, to my mind, absolute. For the reasons 
given above, I would dismiss both die applications in revision. 

Allsop — Tlie Local Government have made tw^o applications to us for the revision 
of orders passed by die Sessions judge of Azamgarh on two appeals in the course of one 
judgment. The two cases arose out of a single occurrence. There were ten accused in one 
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ciise and one in the other ;uid they were all convicted by Mr Masudul Hasan of offences 
punishable under S.436, Penal Code. Mr Masudul Hasan purporting to act as a Special 
Magistrate under Ordinance 2 of 1942 sentenced the accused each to rigorous imprisonment 
tor a period of two years and one of them to a fine of Rs 500 in addition, 'llie learned Judge 
found tliat Mr Miisudul Hasan was not competent to act as a Special Magistrate because he 
had not been exercising first class powers for a period of two years. I'he Ordinance allows 
the Local (Government to appoint as a Special Magistrate only a person who has been exercising 
liist class powers for this period. The appeals were to the Sessions Judge acting in his capacity 
as a Special Judge under the Ordinance. It was urged by the CGovemmenl Pleader that the 
appeals were baired by limitation because they had not been pre.sented witliin seven days 
after tiie date of tJie Magistrate’s order. I he learned Judge, however, overruled this point 
upon the ground that the Magistrate had acted ultra vires and that the whole trial was void. 
He set aside the convictions and sentences and directed that the accused should be committed 
In the Court of Session for trial alter the required commitment pnjceedings had been held 
pro'. ided dial the Magistrate who conducted those prex eedings w'as satisfied diat a pnma facie 
case \\:ls made out In the ordinan course an offence punishable under S. 13(), Penal ( Vide, 
can be tried onlv bv the court of Session. 

It IS not clear whether the learned Judge intended to pa.ss this order in his capacity as a 
Sessions judge or in hi.s capacity as a Special Judge under the Ordinance. It seems to me that 
he \Na.s prob ibh not v ery clear upon this point himself. Ihe Ordinance has s('t up C(*rtain 
Spe(.ial Cou. which are not amenable to the jurisdiction of the High Court and it is purely 
a matter ol coincidence that persons who prc'side over Special ( V^urls at the same time prevside 
over ordmarv Courts which are subject to such jurisdiction. Ihese persons should be careful 
tf' distinguish between their functions as presiding officers of these different ('ourts If the 
leal ned Judge intended to pass orders in his capacity as a Sessions Judge tlio.se orders are 
subject (o revision by this C’ourt In the case, I should sav tliat the orders ch) substantial justice 
and that there is no reason why this Court .should interfere with them. On the other hand, if 
the learned Judge intended to pass these orders in his c apacity as a Special Judge under the 
(Jrdinance I am satisfied that tins Court has no junsdiction w'hatsoevei. Section 2b of the 
( Irdinance makes the matter perfectly clear. It lavs down without any manner of doubt that 
the. C'ouit must not interfere witli cuiy order passed by a Court of a Special judge or a Special 
.Mdgisiiate constituted under the (Ordinance. Whatever the position of the Magistrate may 
have been the learned Judge was undoubtedly presiding ovei a Court so constituted. When 
the section speaks of a Court constituted under the Ordinance it no doubt means a Court 
I)rf*porly so ( onstitiited and tliis Court could go into the (iui‘stion ol llie proper constitution 
of the Court but once it has held that a Court has been propc'rlv constituted I consider that 
it cannot inieifere with any order passed by that Court. If the section spoke of an order passed 
under the Ordirictnce, this Court could doubtless consider whether the order could be said 
to have been passed under the Ordinance and if it dealt with some matters which were not 
within the purview of the Ordinance it could act accordingly, but that is not the wording of 
the section. In my judgment, once a special (Jourt has been properly constituted under tlie 
Ordinance this Court has no jurisdiction to interfere with any order passed by that Court 
whetliei that order comes within the purview of the Ordinance or does not do so. 'Hie person 
ciggrievfxl or any other person interested may possibly, at his own risk, ignore an order which 
hr- considers is passed witJiout jurisdiction, but this Court cannot interfere with such an order 
in apfieal r.r in revision or for that maitcr urchr the provi.sion.s of S.491, Criminal P.C., which 
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is specifically mentioned in the section. I hold that there is no force in these applications and 
I would dismiss them botli. 

BajP" J — I'liis is an application in revision on behalf of the Provincial (jovemment and 
is headed as a revision under Ss. and read with S.423, Criminal P.(^. against the order 
passed by W. Broome Esqr. I.C.S., Sessions Judge of Azamgarh, dated lOlh September 1942. 
It is connected with Criminal Revision No, 8^17 of 1942 where also the heading oi the Criminal 
revision is similar. I have emphasised the heading because I think it is of some importance that 
the Provincial Government trc‘at the proceedings as a revision under the Code of Criminal 
Procedure against iJic order of a Sessions Judge, and I have little doubt tliat the revision in 
spirit and in letter is as indicated above. The facts are that the opposite parties in the two 
revision petitions were tried by Mr Masudul Hasan, a Magistrate of tlie first class, for an offence 
under S. 436, Penal Code. The Magistrate tried the offences under Ordinance No. 2 of 1942 
arrogating to himself the capacity of a Sf. jcial Magistrate con.stituled under the Ordinance. It 
IS, however, clear that he had been exercising first class powers only since 23rd November 
1910, and tlius did not possess the necessary qualification laid down by S.9 of Ordinance No. 
2. I ie must, therefore, be deemed to be an ordinaiy first class Magistrate and as such Magistrate 
he wa.s not empowered under the Criminal Procedure Code to trv' an offence under S.43(), 
IVnid C.'ode. 'Ihe que.stion which arises is tliat if a Magistrate usurps jurisdiction which he docs 
not pos;a‘ss can his action be questioned before a superior tribunal — superior to an ordinarv' 
Magistrate, but not superior as not possessing appellate Jurisdiction to a Special Magistrate? It 
may be conceded tliat when in the present case if Mr Masudul Hasan was a Special Magistrate 
the learned Se.ssions Judge entertained tlie appeal, the appeal was time ban ed by virtue of S.13 
of the ( Irdinance because it w:ls presented more tlian seven days after tlie date of die sentence 
passed by Mr Masudul Hiisan. but die sal.* officer was, as pointed out above, not a Speci.Tl 
Magistrate and he could not, therefore, have .ried the case under die Ordinance and the trial 
must, therefore, be deemed to be an ordinary' trial under the Criminal Procedure Code which, 
its once again [lointed out before, could not have been conducted by an ordinaiy Magistrate 
in its much as an offence under S. i36, PeiuJ Code, is triable exclusively by a Court of session 
and Mr Broome dicrefore riglidy entertained the appeal. 

1 have little doubt that the order piissed in die present case by Mr Masudul Hasan could 
be questioned in appeal before the learned Sessions Judge. It is tioie that the appeal before 
him was headed by die opposite parties as an appeal against a decision under S.13 of die 
Special CriminaP Courts Ordinance 2 ot 1942, in the Court of the Sessions Judge exercising 
the powers of a Special Judge, but it was also said Jiat Mr Masudul Hasan had been exercising 
the powers of a First Class MagisUate for less dian two years and Mr Masudul Hasan was not 
described as a Special Magistrate. . What then is the result of die entire proceedings from 
beginning to end: Mr Miisudul Hasan was not a Special Magistrate; he tried die case as a 
Special Magistrate; he usurped jurisdiction w4iich he did not po.ssess; he was therefore an 
ordinaiy Magistrate following a procedure which he was not competent to follow^ and as an 
ordinary Magistrate he could not take cognizance of an offence under S.436, Penal Code, in 
the sense that he could not himself convict the accused, and the Sessions Judge as a Sessions 
Judge — not as a Special Judge - was authorized to pass orders in appeiil and a revision 
against the decision of the Sessions Judge lay to this Court under the provisions of Ss. 435 
and 439, Criminal P.C. The complications of the revisional powers of the High Court under 
S.26 of die Ordinance do not arise in the present case. My views about die revisional powers 
of the High Court in cases under the Ordinance are stated at leiigtli in the Full Bench case 
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in A.I.R. ALL. 'll) at p. 39, etc., and even if it be held that the revisional powers of the 
Hii;h Court under the Ordinance have to be considered, tliis Court has the power in the 
circumstances of tlie present case to entertain the revision. 

I have thus now to see whether the order of the learned Sessions Judge is right or requires 
interference. ITte learned Sessions Judge has pointed out that Mr Masuducil Hasan could not 
act as a Special Magistrate and that as an ordinar)' First Class Magistrate he could nf>t tiy a 
case under S.43(), Penal Code. Theie can be little conlrovei'sy on the above iwf) points. The 
learned Sessions judge further points out that the particular offence with which the accused 
were charged was committed on 14th August 1942 behire the Special Criminal Courts 
(Ordinance was brought into force in the United Provinces by the notification issued on 20th 
Augu.sL and therefore the present case could not be tried by Special Courts which were not 
in e.xisteiu e in the United Provinces at the time when the offence w'as committed. ITiis opinion 
IS in keeping with niv own views expressed in A.I.R. 1943 ALL. 26 but this opinion is not in 
contonnitv with die opinion of the majority in that case, but ics a member of this Bench, I am 
not Inuind bv the aforesaid Full Bench and I am free to express my own indiv idual opinion, 
unfeitered bv anvlhing that might have been said in the earlii'r case. In my view\ the ordi*r 
of Mr Broome is correct on all points. For the reasons given above, 1 hold that theie is no 
loo e in this rev ision and I would therefore dismiss it. 

Mohd. Ismail J. - I he two connected revisions arise out of the same incident, which 
occurred on 1 fth August 1942. Radha Raman and nine others were tried together in one c;ise 
and Parmana J Rai was tried separately in another, by Mr MtLsudul I lasan a.s Spec ial Magistrate 
under Ordinance 2 of 1942. I'he trial ended in the conv iction of all the accused, who were 
sentimced to two years rigorous imprisonment each. Radha Raman was awarded a fine of 
Rs 5\)0 in addition to die sentence of imprisonment. The convicted pei'sons appealed to die 
Special Judge under S,13 of die Oidinance. 'Fhc appeal was made beyond time, that is after 
the expiry of seven days allowed by S.Li (2). .\s the sentences imposed upon the appellants 
do not exceed two years, no appeal lay from the order of the Special Magistrate. 

I he Special Judge has set aside the orders cif the Special Magistrate on several grounds. 
H(‘ held diat the cases could not be tried under the (Ordinance because the offence was 
cMmmiiled before the enforcement of the Ordinance. ITie opinion of the Special Judge is in 
fontlict widi the majority' view in 1942 A.LJ. (iHb. ITie Special Judge further held that die 
Magistrate wds not competent to try the cases under the Ordinance because his appointment 
Itself was illegal, as he had not exercised the powers of a Magistrate of the first class for a 
period (jf two years. Some other reasons were giv^m by the Special Judge, which need not 
t)c‘ enumerated. Fveiitually, upon setting aside the convictions and sentences of all the accirsed, 
the Spec ial Judge directed the Magistrate to commit the ac cased to die Court of Session for 
tnal under the Code of Criminal Procedure. The Provincial (iovernment has now come to 
tliis (!ouit in revision. It is conceded that Mr Broome enjoyed the powers of a S[>ecial judge; 
but it is argued that the orders passed by the Special judge were illegal and improper and 
theiefore sho.iid be set aside. In my opinitm, the revisions are incompetent and cannot be 
cMiu^tained by diis Court. Section 2() of the Ordinance provides. 

NotwithsCinding die provisions of he Code, or of any otiicr law for tht time being in force, or of 
.invthmg having die force of law by whatsciover audioiity made or done, dicio shall, save as [wovided 
•n tins Ordinance be no appeal any order or sentence by a C^iurt constituted under this Ordinance 
.ind save rs aforesairl, no Court shall have audiority to revise su< li order or sentence ... or have any 
junsdituon of any kind in respect of any proceeding of any such CViurt. 
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As the cases were tried under the Ordinance and no appeal or revision is provided under 
the ( )rdinance to this Court, it is manifest that the applications must be dismissed. Our attention 
has been drawn to a Full Bench decision of die Patna High Court in A.I.R. 1943 Pat. 18. In 
that c^ise it was held: 

As the Special Magistrates derive Uieir jurisdiction from the Ordinance, they cannot be 
properly described as ‘inferior criminal Courts’ and the High Court cannot revise their orders 
but the High Court is not entirely powerless in the matter. Under S. Wl, Criminal P.C., the 
High Court may direct that a person illegally or improperly detained in public or private 
custody within the limits of its appellate criminal jurisdiction be set at liberty. If the Ordinance 
under which the petitioners were tried was not applicable to tlieir cases, then their trial w^as 
no trial at all in the eye of law and they cannot be detained in a prison, because tliey should 
be deemed tf) have been committed to prison without trial and because the Magistrates who 
have sentenced them to imprisonment ha^ no power to send them to prison. 

The facts of that case are entirely distinguishable and therefore I do not consider it necessaiy 
to (’xpiess any opinion with regard to the observation of the learned Chief Justice of Patna 
tiigh Court. In the present case we are asked to revise the orders of Special Judge. No one 
has been illegally detained in or sent to prison by him. llie orders of the Special Judge may 
be erroneous, but in my judgment, we have no power to revise those orders. F'or the reasons 
given above I would dismiss the applications. 

Hamilton J. — I agree witli the judgment of AllsopJ. and I would reject tlicsc applications 
for the reasons which he has given. 

By the Court. - 'Fliese two applications are dismissed. 


Application dismissed. 

(;.N. 



Governor of Bihar to the Viceroy 
(case of Ainsworth) 


linlithgow Collection 
fNAI - Acc. No. 2385] 


From, H.E. Mr 'F.fj. Rutherford, C.S.I., C.I.E., Governor of Bihar. 


No. 187. G.B. March 13th, 1943, 

Dear I^>rd Linlithgow, 

I enclose a cc py of the Commissioners report on his enquiry into the Ainsworth case. Beyond 
establishing the fact that some soldiers of the Wiltshire Regiment took part in the affair, I fear 
that it does not add very much to our stock of positive information. The Commissioner’s 
anxiety to safeguard the statements made before him by the persons whom he examined 
doubtless accounts for the general impression given by his report that he has concerned himself 
with probabilities more dian with actual evidence; but I understand that in fact his conclusions 
are based on a careful consideration of the statements recorded by him. We have now at least 
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tlio definilc finding of a responsible and impartiai olTicer that the injuries were inflicted ‘not 
with tlie intention of causing death, iuid without the knowledge that Uie injuries inflicted were 
likol\ to rause death'. From this finding I see no reason to dissent, although, on reading the 
C’oininissioncr's fuller account of what transpired that day at AinsworUi’s bungalow, I confess 
that I am far from happy about tlie callousness which was displayed by everybody concerned 
in ihcii treatment of the deceased and his companions. I recognise, however, that it is easy 
enough .It this point of tune and in cold blood to cnUcise what was done m the heat of the 
inoineni bv men who wore grappling to the best ol their ability with a rebellious outbreak 
,iml wlio had been assured of the support of t lovemment in any action which they considered 
necossarv to deal witli it; and 1 am reliutant to apply tlie ordinary standards in sitting in 
judgment on them. In the case of Ainsworth himself, 1 feel this the more strongly because of 
th<' admirable woik he did tliroughout the disturbances in Shababad District. General VVakely 
has recenlh brought to my notice the names of various civilian officers who-from the military' 
point of view -acquitted themselves witli distinction during the C'ongre.ss rebellion. Among these 
otluers Ain-sworth lakes a high place, and the remarks made about him are .ls lollows: 

llii!, I'ljliie Officer did ouCstanduig work in Slnihabad area during the recent disluih,in( es It w.ts due 
I.) Ills diive ,ind ciiergelu ctwipei.ition with tlie Milii.irv at .ill Unies that the Conifianv ol I Wilts 
M.itiuned at .\rrah was able to leopen. rapidly, i oiiuminii alions in this Distiict, iherebv eii.ibling villages 
h.iib'.vuring saboteurs to lie visited, loot lecovcied and aiTCsts made 

rins off or lived at the Headquarters ol the above Comp;mv and dunng tlie lust ihiee weeks went 
on .ill nperauons with tliem His tireless energy, tlovoiioii to tluly and cheeiful manner at all limes wa.s 
.1 sjilendid example to all ranks who accompanied him. His knowledge ol tlie Disuict and liis 
subordinate'!, and the assisUuitc ho gave to the militaiv, proved invaluable ’ 

Wakelv ha-s repeated his commendation to me persoii.illv when, in talk with him, I expressed 
(iouin whetliei it was wise to kc'ep him in Uhag.ilpiii area foi the special ojieralions novv 
oidered Ihc offuer under whom he has been seiving in tluit aiea sent his name uji receiitlv 
for a 'gallanirv' Indian Police Medal on grounds winch I should ordinaiilv have had no 
hesitation 111 endorsing-but which, xes things stand, I have n.iiurallv h<id to hold over lor the 
jneseiu. 1 must also reiterate once more my view that, if Ainsworth were 'biokeii' over this 
I. . ident. whether deparlmentally or by means of a criminal prosecution the efleci on the 
'viuile Police Fence in Bihar would be disaslroiu. 

J. I'he Omimissioner’s report m.ikcs no inenlion of the (nmiiial coin[ilaint which wics 
lili-d b\ the bioiher of the derca.scd. He ascertained, howi'vei, that afiei the record of the 
;ase h.id been called for by Government, it wa.s enteied in the Complaint Registei by the 
''iib divbiona! Officer’s Bench Clerk It must thcrefoie be ic'g.udecl as being 'on the cnminul 
lilt ' and in due course it will have to be disposed of foimally But the complaiiianl, who was 
seen by the Commissioner, evinced no particular anxiety to l.ike the matter fuither. 

.My (onclusion is that this unfortunate incident should be disposed of on the liiu‘s 
indii ateci in paragiaph 4 of Your Excellency’s letter, d.iled the ’.tithjamiaty, viz., ‘departmental 
lepnmand and perhaps transfer to another Province'.' I belic've the North West Frontier 
Pi o\ nice would be glad to have him. I feel, however, that it is impossible to record any order 
on the Commissioner’s report unUl we are finally secured agaiiis' the possibility of fuilhor 
dev. lopiTient in the cnminal courts. And, as Your Excellency hits pointed out. an Act cm 
In.ieniPity is the only solution of this particular p oblem. So far as Ainsworth is concerned, I 
diould pif;pared to refuse sanction under Section l‘)7, but tlicre c an be no assurance dial 
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the High Court would not hold such sanction to be unnecessary; and in any case the Military 
Mounted Police and die soldiers are definitely outside the scope of this protection. I was 
disappointed to learn that developments in Bengal looked like holding up the enactment of 
this indemnity legislation in Bihar and the United Provinces, and, unless this difficulty can be 
resolved very' soon, I would most earnestly ask Your Excellency to allow us to go alicad 
witliout waiting for Bengal. 


Yours Sincerely, 
T.G. Rutherford. 


1 125 (25-A.).G.G.-12.J 
Enclosure 

Report on the Commissioner's Enquiry into the death of undeitrial Prisoner Kailaspati. 

Parti 

In September 1942, while conditions in Arrali were still disturbed, 4 satyagrahi demonstrators 
were arrested by 2 sowars of the mounted police, and taken to the bungalow of fficir 
C'ommanding Officer (who is aI.jO A.S.P.) for his orders. Before handing them over to the 
distric t pcjlice, the A.S.P. obtained permission to question tliem so as to find out where they 
had got the pamphlets they were distributing. Admittedly, force was used to extract the 
information. Shortly after, one of the four prisoners collapsed and died. 

2. riiis repoil supplements the enquir/ made by the S.D.O., Arrali, S.K. Ahsan, on 
September 3()th/October 1st, a lew days alto 'he death of the under-trial prisoner Kailaspati. 
1 have questioned all the relevant witnesses of the first enquiry and visited the scene of 
occurrence. I have also prepared a rough :ketch of the compound of die A.S.P. 's bungalow, 
and attach a trace of the 1 own Map showing the locality and surroundings. 

xl. rhe finding of the S.D.C. is as follows: 

The only conclusion one can therefore arrive at is that tlie deceased received liiese injuries with sticks 
and the manner described by the Civil Surgeon while he was in the custody of the M.M.P. probably 
at the A.S.P.’s bungalow although it is not possible to say which particular man was responsible for 
tliesc injuries, for there were l.S M.M.P. sowars and recruits, and the deceased’s companions are 
themselves unable to say how, and at whose hands, th * deceased received these injuries. 

4. My enquiries follow 3 main lines: 

(a) At what time and place were the injuries received? 

(b) How were they inflicted? 

(c) By whom were they inflicted? 

During my cnquiiy some important facts came to light. When visiting the bungalow of tlie 
A.S.P. I was shown the place where the airested men were interrogated. This w'as in the open 
air, adjoining tlie back verandha. On the day in question, in fact from August to October, 
the A.S.P.’s bungalow and compound was occupied by a detachment of the Wilts regiment, 
consisting of British Officers and men with motor transport. The tents, in which officers and 
men lived, were close to the place where flic prisoners were questioned, lliis explains the 
references to gora log made by the prisoners at the S.D.O. ’s enquiry. Further, there is good 
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lea.sDn to bolieve that the log were not onlv present at tlie time and place of questioning, 
but also took part in the proceedings. 

3. To consider the firet question, Uie time and place. The custody of the M.M.P. 
extendt'd from the time of iiircsl near the Collectoratc to the time of making over tlie prisoners 
to thana hajat at the Arrah I owti P.S. Ihe injuries were certainly received while the deceased 
was in custod> of the M.M.P. Iho quesUon is, whether (a) at the bungalow or (b) in transit 
to or from the bungalow’. 

iransii to. I regard this as improbable. In the fii-st place, the other prisoners empluisise that 
iht \ were salyagrahis, and consequently ('ifered no resistame. Police constables on duty near 
the Collectoiate all deny that they even touched the prisoners. ITie M.M.P. sowars were 
returning from the bazar in mufti, witli swagger canes (known its hunters) It Ciui safely be 
a.sMimed that, besond one or two cuts wiili tJie swaggin* canes, no injim^ wjs inflicted at this 
^tage 

IniTiMt from the A.S.P ’s bungalow' to the town thana, in the Police lorrs. 

The distance is just over a mile, and tlu* transit lime w'ould be roughh 3 minutes, The fust 
hall ol the route is alongside the open niaidan, but the second haJf is througli bazar. 

In favour of the theory that in|uries were inflicted on Kailaspati during tiansit ;ue 


ii; rhe same* set of sowars, in the same lorn, later in the same afternoon, ill treati'd 
ar ither batch of satyagarahts, inflicting severe injunos on one man, and minor injuries 
on others 

• 11 ' Ihe lurry had a tarpaulin cover hiding the interior from view, fhe noise of tlie engine 
IS sufficient to drown any cries of distress 

Aiiain^i ihc thcorv’ are the following points. 


[dj Out of the second batch, who travelled in ihis lorn on the seiond trip, onlv one 
prisoner Raniasan mentions kicks, or prod with a sink 1 he rest (witnesses 20, 27, 2H 
and 30) mention slaps, blows with swagger canes and the thiottling hand gnp. 

• b> /VLCoidmg to the A.S.P., who travelled in the Ions, the sowari? were wearing ehaplis, 
not bo<its. 

1C} Ac'_ording to prisoner Balesar, the sowars in tlie loiry on tlu* first trip wtio barefooted. 
In either case, the sowars can hardly have put sutlideiii force into kicks to break a 
nb Iheir weapons w'cre swagger canes and iheir bare hands. 


I-imhiui - My finding on (juestion (a) is that th. Ira< (inrs ot nhs and bonos .,f the hand wore 
nni |(•(f•l\''d while in transit, but in the A S I' \ compound 

(MMvm (b) - How wc-re they inHictod^ Iho <lei eased was at least oO vears old, and 
••siflente states that, with aiivancing years, bon«-s beenine more friable 

The ‘.iiunes on the deceased may be compared with those on his companions, vide the 
( iKuLs A X B. taking the injuries on Kailaspati. one bv one: 

/njurin to - 


(IJ 

(■■<1 

9 ) 


Bultocb: wc.,c Klmittrfy d„c to blows w„l, ,w„,d aid,,. Mcdkal ovktecc wee, 

rru, ‘t t ^vc 

, '.urfiice showed a bruise I x 1 d.q described as 

cir<uW. rhe p,.s,aon is high, we'l ab.i.e Ihe ni|iple „f die bieasl It it was actuallv 
eau.,ed by a tel,, dterc is „o evid. nee on reeotd ol ,H,li„g with a LL 
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(4) Fracture of ribs 9 and 10 on right side. The bruise was measured by Civil Surgeon 
as 3 X 4 inches. The Civil Surgeon, questioned by me, demonstrated a position midway 
between the armpit and tlic hip joint, and crossing the ribs obliquely. He gave the 
opinion that it was caused by a kick. 

rhe size of the bruise is hardly consistent with a single kick, and there is no evidence of 
repeated kicks. Fhe arguments in favour of the kick theory are: 

(i) A suggestion put to me by Ainsworth (A.S.P.) that the injury might have been caused 
by a sti ay kick from the soldiers when he wasn’t looking: 

(ii) Compare Chart B evidence of the prisoner Gulab Chand that the A.S.P. knocked him 
down, and kicked him in the testicles; 

(iii) Vide also Chart B where prisoner Balesar alleges that he was knocked down by ‘one 
of the goras' (not the A.S.P.) who then kicked him in the ribs. 

rhe difficulty of tliis theory is that on the otlicr prisoners there is no medical evidence of 
kic ics, eiiiier in the ribs or testicles. 

7. An alternative suggestion, which occurred to me when I examined tlie police h)rry, is 
ihi.s. 4’he fracture of ribs 9 and 10, with a bruise 3 x 4 in the side, wciuld be consistent with 
the llieory lliat Kailaspati was .swung and pitched into the loin', but accidentally landed with 
hi.s side against the projecting edge of the floor, which is at chest-height from the giound. 
riie sketch below illu.strates the idea. 

H. Points which support this tlieory are: 

(i) A.S.P. Ain.sworth, in describing how KaiUespati had to be put into the lorn' after the 
beating, revealed that tlu.: were s(him- soldiers there, who picked him up and gave 
him a 1-2 -8 swing’ inside. 

(n) C'ompare also Chart B and Balesar’s account of the loading at the A.S.P.’s bungalow 
and the unloading at the thana. 

(ill) C^iinpan* also Chart B and Ciulab Chand's account of how' 4 men seized his e.xtremities, 
hand and feel, swung him in the air, and pitched him to a distance, during the 
(]iiestioning. Against the swing theoiy (a) vide tlie Chart B, and Balesar’s account given 
to C Commissioner of how they moved upright to the lorry, after questioning. But he 
goes on to say that tliey pul us in v<\th a shove and a lift (b) tlie 3 M.M.P. sowars and 
driver Abdul Kaiim all assert that the prisiv'^ers had no help in getting into the loriT, 
using the foot holes in ih tail-board. 

f). Finding. - My findings on llie second question arc: 

(1) 'The bruises and surface injuiies were due to blows with sword-sticks. It is also possible 
that ihe deceased w;ls subjecied to swinging and pitching, ;vs describeil by Gulab 
C’hand 

(2) riie fracture of the third rib. 4 here is no evitlence of the use of a lathi, or anv poke 
or prodding blow. It, in the course of pitching, the deceased landed face downwards 
on a brick or hard-poinlt'd object, the impact might have been sufficientlv violent to 
cause a fracture. 

(3) 'Idle fracture of the 9th ;md IDth ribs is atiiibiiteil by Civil Surgeon to a kick with a 
booted foot. ITiis is a clear statement of ojiinion b>' a medical man which is entitled 
to respect. It can be supported by other relerences to kicks m the course of the enquiry 
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For exainplf [vide Chart B) tlie companions of the deceased, Balesar and Gulab Chand 
both claim to ha\'e been knocked down and kicked in the ribs and testicles though 
medical examination does not mention anv such injuiy. But as regards Kaiiaspati and 
Ins injuries no prisoner can say how he came by them. None of the witnesses mention 
that Kailas was kicked. If this injur\\ and its attendant bruise size M x i inc hes, is realiv 
the result of a single kick, it must ha\e been exceptionally violent. The alternative 
theoi\, for wliicli there is gcuid evidence, would belter explain the violence of the 
blow, and the si/c of the bruise. 1 rc*gard this thcoiA' as the more probabltv 


b) Quisttun (i ) By wliom were tJie injuries inllicted.^ \VeaJ.s, bruises and surface injuries 
wcic aclmilledl\ the result of beating The beating w;is admittedly under the direction of the 
\.S F Sowais ha\e stated that then instiuctions were to lake care not to damage the prisoners, 
St* nuuh a-s to fngliten them. The A.S.P. lias asserteci that, so fai as possible he supeiAised 
fjuesUomiig and beating, though he does not claim to have seen each stioke as gi\en to 
liu four men. He adds that some men from the Regiment tried ‘to interfere widi rough stuff 
lull that he .stopped them, fhis interference In soldiers of the Wiltshire Regiment is.rnentioned 
again b\ the A S.P. When asked whether, later at the t/iana he noticed am piisonei bleeding 
imm the nose, his reply was that iheie may have been one prisoner bleerling from the nose, 
p»)ssibl\ it was the one hit in the lace by a Tommy, who was clu'cked bv his officer Averv. 

1 1. As ] *gards the kick theory, the A.S P. is emphatic that no injury with a botited foot 
van have bvcn due to him oi to the M M.P., as he wa.s in slippeix and M.M.P. were weaiing 
r/iup/i\ I have examined this statement along with the evidence, and find that it is consistent. 
\t the lunvh hour, in the heat of September, it was not unlikely dial the A.S.P. W'ould be at 
h\s house in slippers: and he notes at fine stage m his story that, before leaving to join the 
lorn', he went indoors for his hat. Fhe [)lace where the questioning was done was )ust outside 
the A S.P.'s bungalow, and there was no need foi him to be in any uniform except undre.ss. 

I he sowars (according to one prisoner) who were in the lorry had bare feet: but of coune 
die entire paitv e ngaged in beating flid not enter the lorrv’. d he recruits’ wcie left behind at 
the bungalow. 1 loin what I have .seen ot the liontiers men who recruit in the M.M.P. thev 


piele r their thapli^ countrv shoes to the army ammunition boot, and diey would probablv 
dl^vaId hoots when off duty. I believe thcrelore that il the fiactures weie due to a kick (or 
luvks; with booted foot, they were not kicks given by the A.S P. oi the Mounted Police sowars. 

1 J. 1 aking the alternative theory', viz.^ that Kaiiaspati dei eicsed landc^d with violence on 
(he sharp coiner of the loiiy flooring, when being pitched in hon/ontally, the c|uestion is, W'ho 
luuhed him in. On this questurn the evidence is\onflictmg We have the A S P.’s version, 
that Kaiiaspati was pitched m by the soldiers Against this is the remark of the prisoner Chilab 
Chand that the riora log ‘were not doing (saying) anything' near the lorry. 

It may well be that each prisoner was dealt with^separately, at a distance ftom his fellow, 
anrl had little c hance of seeing what happened to others beyond Ins own group. For example 
thv‘ sf)war Aodul (diafar described to me how ‘each pri.s()iu‘r got about 10 or Vi strokes in 
all. Noi regularly. Ar intervals, with question in between, fherc were not four groups under 
quesUoning at one time, it went on separately and in turn, now tins one and now that one ’ 

A n.ru,t Abdul Sliakur asked by n.c why the man whum he was bcaUng did not run 

H r ^ ‘he four prisoners 

.V wcuc held by soldiers and two by sowars. Thus Uierc is nothing improbable in the remark 

le A.b.P. that It was soldiers who pitched K aila.spati into the lorry. ’Fherc i.s already evidence 
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to show tliat they assisted in tlic beating on the buttocks, and (as A.S.P. asserts) they tried to 
go fuitlicr and ‘interfere witli rough stuff. 

Out of the various versions before me, and on the inadequate evidence available, I can 
only record a finding that soldiers unknown of the Wiltshire Regiment took part botli in tlie 
beating and in the loading of the prisoners into die lorry. The chief part was played by Abdul 
Karim, Abdul Ghafar and other sowars of the mounted police, acting under die instructions 
of the A.S.P. Mr Ainsworth. 

I believe that the injuries were inflicted widi the intention of forcing a confession, not with 
the intention of causing deadi, and widiout the knowledge that the injuries inflicted were likely 
to cause death. 


Illegible, 

Commissioner. 

Patna, February 25th, 1943. 


fEnrlosure./ 


M.M.P. Lines 


A. The lorry M.M. Police in po ition for loading. 

B. 'Lents of British soldiers. 

C. LeiiLs of British Officers. 

D. Outhouse of bungalow. 

Rough .sketch of A.S.P. ’s bungalow at Arrah. I'he compound of A.S.P. 's house formed the 
camp of a detachment of officers and men of uic Wilts Regiment with their M.'L. Lorries. I 
visited the camp more dian once in August-Septembcr 1942. The sketch is not to scale. Lhe 
distance 30 yards from the entrance of A.S.P. ’s room to the lorry stand was paced. 

A spicemen sword stick, as used by die M.M.P. for dispersing crow^ds, was examined. It 
is roughly the shape iind dimensions of a sword, except that the blade is made of springily 
cane, leather covered, disnieter 3/4 inch. 


1 Dor. 16. 

None of tlic enclosures are printed. 


<=»• 4 * 
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Govt, of Sind to Govt, of India — (Treatment of 
prisoners) 


File No. 44/l)/42 - Home Poll (I) 
(NAI) 


Govt, of Sind. 
Home Dept. (Special) 
Sind Secretariat, 
Kaiaclii, 

Snial So. ni. March 29. 1943. 

Secret 

No SD i:U/78. l. 

'lo 

Home, N' *v Delhi. 

.Subject. Livil Disobedieme Movt. 

I’leaUiKTit nl ‘Q' class pnsoners. 

Reference paragraph 2 of your leltei No. WhjVl - Poll (I) dated the 2()th I*'ebruar\' If)!.!,' on 
the above subject. 

2. A copy of this Govt Order No S.D. lvl3/7b/T, dt the 8th March IfHd, permitting ‘Q’ 
class pnsoners to have inlerv'iews with their near relatives only, is (mclosed for information. 


bet ret. 

No SU. i:il/7R1. 


Signed (illegible) 
Assist. Secy, to Ciovt 


(iov l. of Sind, 
Home Dept. (Special), 
Kiuachi, 
Hill March, 


I’o 

All D.M. 

I he r(;.P. Sind. 

1 he I (i. Pnsoners, Sind 
All Disl Judge. 

The Registrar, Chief Court of Sind. 
All D S.P. 

Ihe S.P., Sind, C.I.D. 

All Su|)enntendent.s of Jails 
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Order 

class prisoners may be permitted to have interviews in accordance with the provisions of 
Rule 10 of die security prisoners Detention condition Order, 1941. They should be considered 
to be class I prisoners for the porpoise of paragraph (5) of the Rule. 


1 See Chapter I-B -- Dot. No 19. 


Chief Secy, to Govt. 



Govt, of Bengal to Govt, of India — flVeatment of 
prisoners) 


File No. 44/Ty42 - Home Poll (I) 

|M . 


Serial No. 110. 

From (lovt, of Bengal, 

Fiomc Department. 

Fo Home, New Delhi. 

No. 3818 IIJ. Dated the 30th March, 1943. 

Subject: Treatment of prisoners detained without trial in connection with the Congress 

movement. 

Reference: Govt, of India (Home) Dept. Exp. letter No. 44/6/42 - Poll (I), dated 20di 

February 1943.* 

1. This Govt, do not for the present propose to depart from the policy reported in their 
express letter No. 8855 — H.J. dated the 2lst December, 1942.^^ 

2. Although except for the security prisoners of Midnapore district this Govt, have not 
and do not propose to withdr^ • any concessions in the matter of letters and interviews 
previously enjoyed, it may be noted that the following precautions have been and will continue 
to be taken in respect of all security prisoners: 

(a) Interviews are not allowed as a matter of course, and are refused in all cases where 
Govt, security — advisers consider such refusal desirable. When allowed, interviews 
are he* 4 under the strictest possible supervision. 

(b) Letters received and despatched by all security prisonei-s arc subjected to strict 
censorship. 


1. See Chapter 1-B Doc. 19-B. 2. Not printed. 


Signed 

Dy. Secy, to the Govt, of Bengal. 
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Official Notings regarding treatment of prisoners 
(dt 2.4.1943) (extracts) 


l ilf No. 44/b/42 - Home I’oll (I) 
(NAI] 


SSo. tIO 

Bengal are .satislied' with Uieii anangemcnl!. for supervision of interviews & censorship of 
correspondence and would not iniftose anv furtlier restrictions. In view of what is suited in 
para d II F. s minute of 4*i* it is foi orden whetlier anv furtlier reference should be made to 
Bengtil. 

SSn 111 

Kulr U) i)t iht’ Siiui Rules' «Jues unt state ihtMi* interMevv should he with near relatives only. 
The permission (d tlie I.(j. of police is however required lor inttMA'iews with anyone othei 
then a nettr relative and it is not clear whether Sind liave issued an\ general instriii tions to 
the I ii. pn hibiting the grant of suth permission. ShoiiM we make an enquiry * 

2 [ U. 

SI. No no — C'onsidenng that security prisoners fiom Midnapoie ai*e not given the treatment 
which Bengal give to otliers, I do not know whether, we shotiltl press them fiirtiier. 

SI. No. 111. - The I.(j will doubtless exercise his discretion i arefulK* No further action 

V. SaJiay. 

. . ‘2.4.13. 

1 1 )()<. 1 9 ,ib' i\ 0 

2 n.K M 

3 1).K \H 



Governor of Bihar to the Viceroy 


I inlilhgow Ccillc-c tion 
[NAI - Ac;c. No. 238.'5j 


I roni H E. .Sir Tlionia.s Ruthciloid, K.C.S.I , CM E., Ouveinf r of Bihar. 

[So( ret ] 

No 22()-(;.B 


Apnl 4lh, 1943. 


Dear faird Einlithgow 

I enclose a copy of the Chief SecreUry’s n port' for the first half of Match IJMd; that for the 
second half ol March is not ready yet. When at Dcllii I menUoned to you personally anything 
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of importance for the period from the 5th March. The day after my return from Delhi I 
proceeded to Uhagalpur and thereafter to Monghyr. 

2. Although the operations in the Bhagalpur division against dacoits .started on the 15th 
of hist month, I regret to say that there has been a number of furtlier dacoities and outrages 
— almost a counter-offensive in fact-but a number of dacoits have been already rounded up 
including one important leader for whose apprehension a rew'ard (»! P^s 3,0(K) had been 
offi'ied. Rs 1,500 of this goes to tlie police and the other half to inh luiers. I saw Creed 
who is in charge of the operations when at Bhagalpur and he repoited that there were signs 
of returning local confidence, information was coming in and some absconders w^ere giving 
themselves up to MagisUates, but tliere were indications of the ‘rebels' moving into new 
areas. At the Darbar held at Bhagalpur a number of rewards were given for good work 
during the disturbances including tlie SUition Master of Kiul w'ho personally saved a number 
of ammunition wagons from destruction. I took the opportunity to emphasise that these 
outrages in the Bhagalpur division were an aftermath of the Congress rebellion, that I was 

■ 'nined to put down disorder and that w'e must have more co-operation from the public 
if Police Forces were not to be so increased as to seriously interfere with expenditure on 
such things as medical relief and I attempted to bring home to my audience tliat the Police 
weie not an alien force but their own organised for their protection against anti social 
elements and the rogues among them such as occur among all Police Forces-were their own 
rogues and it was up to them to give unbiased and unexaggerated information if they 
misbehave. 

3. I inspected the Camp Jail and tlie Central Jail at Bhagalpur. The Biiiai' Public Works 
Department are to be congratulated on the rapidity with w^hich they have got this Camp 
Jail constructed, done I understand by covimandeering every brick in the town; it W'as 
started in November and accommodation fo: a thousand prisoners w^as ready by 1st March. 
(Completion of accommodation for 3,(X)0 prisoners in all held up by failure or inability of 
the Controlling Officer to let us have wagons for coal for burning more bricks. In the 
Central Jail I again found a number of prisonei^ for whose detention there seemed to be 
no legal basis and w^as rather startled when the Superintendent of Police innocently remarked 
that they were still trying out of the mass of reports and records ‘to fit cases to accused'. I 
found a number of young boys of 11 to 13 years age amongst the political prisoners w'ho 
had been jailed for minor offences and ordered their immediate release. I was surprised to 
find amongst the women prisoners some quite • oung and well-brought up girls sentenced 
for sabotage; one woman had Seen 8 months witliout trial. No attempt had so far been 
made to exact any kind of labour from the so-called political prisoners sentenced to rigorous 
imprLsonment. It is a problem with Jails so crowded but they can at least be made to giind 
their own ata and do their own ‘chores' except the scavenging w'hich in any jail is usually 
done by the lowest class of ordinary prisoners. District Magistrates and Superintendents of 
Police seem -till to be too busy to thoroughly overhaul this question of under trials and 
people without charge-sheets and as i have nobody I can spare for special dut>' to go round 
the jails I have ordered the Commissioners of divisions to do it for the jails m their areas. 

I found here also progress of cases before the Special Judges very slow partly due to 
investigating officers being held to tlieir stations by current work and partly perhaps to the 
judges themselves. 


1. Not printoil. \0milted para.s 4 Uj 1 1 which deal with other topics - Ed.| 
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Representation by a security prisoner to the Govt, 
of Madras 


(Jovt. of Madr.'is I*ub. (Gen.) Dept. 1913 - File G.O. No. 1278 
[TNA] 


I'j The Chief Secretary 13.4.43 

Madras Government, M.adras. 

From F..M Adikesav'alu Naicker.' 

Detenue in Vellore, C. Jail. 


Through the Superintendent C’entraljail Wlloie. 


1 I am detained in this jail under rule 2<i (D I.R.) foi an indidinite period and wilJioul trial 
since .August last. 

2. \o. 27,1 IJ, I received a .summons from the High Court ol jutlk attire at Madras, 
ordinarv o-.ginal Civil Jurisdiction in C.S. No. l.i of llM.l. ,Shri Lall (hnind l)a.s Krishnad.i.s 
\ aril and uiheis \'s Shii Satyamurti and others including myself, in which a sum of Us 1 t(HK) 
is claimed as damages against the defendants. 

V This summons wanted mo to submit inv ilefenct* along witii relevant documents within 
two weeks appro.ximately by 11 1 4.3. In replv 1 wrote to the High C’ourt requesting it to giant 
me facilities for engaging lasvy ers .and instnictmg them for llie defence, sjiei lally as all inti'rv'iews 
aio denied to me. The High Court has, bv its letter dated 2.4. 4.3. which I received on 1 1 4 43 
direc ted IJIH tf) afldress m\ request to sou 

\ veiy big aniouiU is in\olved in tins suit which lelaies to an iiKideiU alleged to have Liken 
place .1 soixrs ago. In order Li delcnd in\ ca-se pioperlv I shaJI be recjuued to have frequent 
•ntrmesMi with my lawyers iuid relatives, and consult the douimenLs whiih will not be eiLsily 
uvailable under die conditions, in whiili I am det.iined here. 1 am not liable for tlie claim, if 
proper facilities for contesUng it .ire not allow, d to me. I .un alraal, a big sum of Us 14(KX) 
.dong witli costs and inti-rest will be decreed against me I therefore ri-quesl .as follocvs. 


‘9 


lo permit me to see my lawyer and rel. ‘ives and giv,- them iiece.ssaia’ instructions for 
my defence. 

To permit me U. coi respond with lawyers and lelatives in connection with case and 
also all papers and documents connected with the case 

And in tlie rneanUme to request lo the High Clouit to postpone foi a temporary period 
«, l.i days, for the reasons referred to m the above piuagraphs so as to enable me to 
adequately prepare my defence and thus to save me from the- nsk. I am quite prepared 
to give the nece.ssaiy security for the parole. ^ ^ ^ 


1 See also lioc 9 — in i liapier I seel. CJ 


f have the honour lo be. 
Sir 

Yours obediently, 
P.M. Audikc.savalu Niiickcr/ 
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O O Official Notings on interrogation methods 
(14.4.1943—25.4.43) (extracts) 

File No. 44/2/43 - Home Poll (I) 

[NAI] 

In our letter No. 44/2/43 political (I) dated Februarv' the 13th‘ we left it to Provincial 
Governments to decide the question whether person detained under Defence Rule 129 should 
be left in police custody for purposes of interrogation and, if so, for what periods. Since thiui 
H.E. the Governor of the Punjab has drawn attention to the valuable results secured by police 
interrogations conducted by a qualified and expert staff in that Province and has suggested 
that more use might be made of tliese methods in other Provinces. I have had some discussion 
witl. H M. and think we might send a further communication to provincial Governments, 
other than the Punjab, in continuation of our letter of Februar)' the 13th. We do not wish to 
encourage the extortion of information from persons detained under Defence Rule 129 by 
dubious methods, but I think we could suggest that the interrogation of such persons b) a 
properly qualified stall* may be regarded as a normal procedure when persons are detained 
on suspicion, if only to confirm the grounds for that suspicion. Apart from this judicious 
examination of important persons so detained may often result in the acquisition of valuable 
information provided that it is conducted by trained officers on reasonable lines. We might, 
therefore, enquire what the practice in each province is, whether they do possess special stalls 
for the purpose and, if not, wlv"d?cr they %M,.4d consider the possibility of bringing such a 
stair into existence. I imagine that the personne' of such staffs would need veiy careful selection 
and considerable training and experience would be required, not only in the methods of 
interrogation but also in the selection of persons to be interrogated, before satisfactory' results 
can be expected. A draft might be prepared on the.se lines and D.I.B. might be consulted on 
the subject generally and also on the point whether a suitable memorandum could be prepared 
on the correct methods of interrogation or whether it would be possible Itj arrange for other 
provinces to depute police officers of their own to receive instruction from the Punjab. 

R. Tottenham 
14.4.43. 

A draft is put up.^ D.I.B. should see with reference to the last sentence in Ad. Sec's note of 
14.4.43. If the replies to the queries in that sentence are in the affirmative we could perhaps 
add the information in the draft. 

D.I.B. 


V. Sahay. 
16.4.43 

We have no memorandum suitable for Home Department’s purposes and it is doubtful if one 
exists. G.S. Branch issued some instructions on tlie subject of interrogation to Forward 
Examination Centres and this case was held up while the relevant G.S. Branch papers were 
obtained and examined. They have not been found to be suitable for Home Department’s 
requirements. 
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Tho fact of the matter is that interrogaUon is not a new method in police work and there 
1.S little doubt that most police organizaUons such xs C.I.D.’s would be olTended if it was 
simuested or, even implied, that diey did not know how to do their job. Their oflence would 
deVrea-so and probabh vanish altogether if a Ucatise on the subjet t was made available to 
them which thev accepted xs being of real value. It is diflicult, however, to think of anyone 
who IS capable of compiling such a work. It is tnre that some police officers are far more 
expert thiui others in making suspects tell die truth against their inclinations. ITieir power in 
this respect is dericed from a knowledge of human nature resuldng from years of police 
e.xperience which enables them to pitch iineiTingly on the weak spots in the subjects’ armour. 
It IS doubtful, howec er, if even the best interrogators would be able to put much on paper 
which would be of vast assi-stance to others who have not their own knack. 

.-Vlthough in recent years the best interrogation result have been obtained by the Punjab 
CM I) other Provinces, eg Bengal and the Ilnited IVovinces. also derive benefit from the 
same procedure. For this reason, and also because Ihinjab methods are (unjiistlv we think) 
criticised in < eitain quarters, it might be advisable not to hold the Ihinjab up as an example. 
If all the provinces will make an honest eftoit to make interrogation undoubtedly can be, it is 
within thi' competence of them all to attain succevs. 

•Signi'd For D.I.B. 

IH.o.Tl 

l/'ime Department. 

DIB I t). No 12/0.G.,M.l dated 18 May 
F.xtract.s from file 2 f 1,4.1 Poll (I) 

We propose to address Provincial Governments separatelv about detention and interrogation 
under 1).R. 12't, and u might be desirable to woik into that .some reference to the (ondition.s 
police custody under that lule. 


R. Tottenham, 17/4/43. 
R.M. M(a.\well), lH-4-43. 

Ihe dnift at present does not contain anv leleience to the condition of police custody under 
Mile 12!). Does .Addl. .Secy, now wish a refenuice to be included. 


D.S. (1) 


Ahlam 

20/5. 


(1) 1 have spoken to Addl. Secy. The point made in his note of 17/4/43 should be brought 
into anoiuer reference to Provincial Governments. In which enquirie.s about conditions 
cipplicable to S.129 custody are made. 

(2) ^ 1 have added a little to the draft to bring out the point, in the paper D.I.B. gave Addl. 
Secy ' (placed above) whici he may please remove. 


2 Nol prinird. 


V. Saliay. 
2'l/5. 
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Gopal Marwari and others — Petitioners v. 

Emperor [E'azl Ali CJ., Manohar Lall and Meredith 
JJ. Special Bench (20 April 1943)] 


AIR, Vol. 30, 1943, Patna, pp. 245-78 


Criminal Revns. Applns. Nos (iM, 6G2, 663, 770, 785, 7W), 669, 717, 664, GW), 655, 715, 716, 
701, 670, 718, 752, 802, 707 and 1942 and 73, 72 and 71 of 1943, Decided on 20th April 1943. 

Meredith J.* — I propose to deal with diese applications in the order in w'hich they have 
been argued. In the interests of brevity, and in view' of the fact that so much has been already 
said in other decisions of this and other High Courts, I assume a knowledge of the terms of 
the CJidinarice, its amendments, and the circumstances of its promulgation. 

I take first a batch of cases, Criminal Revisions Nos 654, 662, 663 and 770 of 1942, w hich 
all arise out of the same decision of Mr N. Huda, Special Magistrate, who is also Sub-divisional 
Magistrat e of Samastipur in die Darbhanga district. These applications have been argued upon 
different points by Mr Manuk and Mr S.C. Chakraverty. 

Tlie first point argued by Mr Manuk is one which has already been dealt with by a Division 
Bench of which I was a member. The present petitioners were arrested by the police on 3rd 
September 1942, under R. 132, Defence of India Rules, and sent in custody to the Sub 
divisional Officer, w'ho remanded them to hniat (police lock-up — ed.) up to 17th September. 
On the i7th die police report had not been n ^eived, and the Magistrate postponed the case 
to the 25th, asking the investigating officer to produce the prosecution witnesses on the date 
fixed. Similar orders were passed on 25th ^jid 28th September and on 3rd October. On 5di 
October, the Magistrate recorded diis order: 

Police report leceived. The case is ready. To my file. I'wo prosecution witnesses present. Examined 
and cross-examined two prosecution witnesses. Charge framed. Tomorrow for defence. 

Next day he examined the accused and some defence witnesses, and on tlic 7th he delivered 
his judgment, convicting the accused persons under R.56 (4), Defence of India Rules, and 
sentencing them to rigorous imprisonment for two vears and a fine of Rs 500 each. The orders 
on the order-sheet up to and incividing the order of 3rd October were signed ‘N. Huda’ over 
die initials ‘S.D.O.’ From 5th October onwards the orders were simply signed ‘N. Huda. 
Special Magistrate.’ 

Special Magistrates ai e constituted under S.9 of the Ordinance, lire Ordinance came into 
force in Bihar on 21st August and the order of Government constituting Mr Huda, amongst 
odiers, Spccia’ Magistrate was made on 22nd August. 

[Omitted: Meredith’s judgment on 7 Criminal Revision appeals where the appeals are 

rejected. Many points of Criminal procedure connected with the jurisdiction of Special 

Magistrates are discussed — Ed.] 

The next case (Criminal Revision No. 72 of 1943) comes from the Bihar Sub-division of 
the Patna District. On 24th September a charge sheet was received against the petitioners, 
whereupon the Sub-divisional Officer passed an order; ‘To Second Officer for disposal as 
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Special Mai^isiiaio.’ Hie latter fried, and on 2nd October convicted tlie petitioner under S.395, 
PcmklI Code, and imposed sentences of six or four years' rigorous imprisonment. In this case 
diert' are two ordei's under S.IO, which must be cemsidered. On 2drd August, before the 
charge sheet was recei\ed, Mr Archer, the District Magistrate, had authorized all Special 
Magistrates in the district of Patna to trv* certain specified offences; but the offence under S.395 
of the Code does not figure in the list. It is conceded, therefore, by the learned Advocate 
(.ieiieial that this order could not confer jurisdution upon the Special Magistrate to convict 
tlu‘ petitioneis in tJie manner he did. 

On 27rh August, however, there was a second order in these terms: 

111 r\er( ise uf tile povxors contoiTod on me hv Notific ation No. dlC) - C (P). dated ‘JJnd August 
I lierebv diiect that all offences not punishable under tht‘ Indian Penal Code wiih dealh and uliich in 
ihe i*\eiu c^f liuMi lesulung in a LonMCtion, a sentence ol not more than se\en \oais’ ngorous 
iinpiisonmont u^ll meet the ends of justice, shall be tried bv Special Magistrates ( 2 ) ( )ffeiues punishalile 
under thf IncJian Penal CocJe with death or which in tJu* event of their resulting m a conviction, a 
^eiiterue »»f more than seven \ ears’ ngoroiis impnsonment will he necevssarv^ tor the encHs of jusUc e, 
shall ho lotoiied to me bv the Sub divisional ( iffu ers foi t»rders. 


Il IS aigued bv Mr N C Gliosh for the petitioners that this older w.is so defeetbe that it 
cciuld coiff r no jurisdiction upon the Special Magistrates, dlie ordei is certainly a very badiv 
drafted one. .Ap.ul Irorn anything else, it ignotes the fact that in many cases it might bo 
impossible* for the S[)ecial Magisuate to decide vvhellier a sentence of seven imprisonment 

would mecn the ends of justice until he had heard .ill the evidence. In other words, the Special 
.Magistrate might well have to in the < a-se before he could (lt‘cide whellier oi not he had 
jiirisdiclion to irv it 

There is, however, an even mtire .serioas defect The order makes the Special Magistrates 
ihemselvc‘s judges of then own jurisdiction It leaves them to decide in each case whether 
ihev have jurisdu tion to try . I his amounts to no U*ss tlian a delegation to the Magistrates 
themselves of the power of passing tin* necess;u-s' oidor under S l() This its I have already 
ndicaied, the District Magistrate had no power to do. Il must be held therefoie, that every' 
'>pvc ial Magislraie purporting to LLssume jurisdiction and try a ra.se under tliis order really did 
■o without any valid order under S.IO by the Distnc t Magistrate. I his being so, the convicUon 
ot the petitioners by the Special Magistrate was without jurisdiction. Il is quite true tliat in ffiis 
panic alar instance it was the Sub-divisional ( IffrcT who actually selected the cjise for trial by 
a Spenal Magistrate, and directed the Second Oflue, to tiy it as such. Phat however, makes 
tlie position worse, not better. I wcjuld accordingly allow this application, make the rule 
absolute, and under S.49I direct tlial the petitioners must forthwith be released or brought to 
tiial in arcordance with law. ” 


V * T-ir "“"'■'y' Criminal Revisions 

Nos (,/{), / 18, 7-)2 and 802 of 1942 and 7l of 194;}. 


[Omilt^d: Review of tiiese six cases, rmly one of which sue* ced - Ed.) 

f<jr convenience of reference I now summarize the decision of the Court. 
Cut u( the 2.} applications before us the following are successful: 


Numbers (>«.!>, 701, 707, 753 of 1942, 71, 72 of HM.}, while Un 
following, fail: of 1942 Nos 654, 6.55, 662 f)()3, (i64, 666 670 715 
785, 78ti, 8f)2; of If 143 No. 73. > . . , 


• remainder, namely the 
716, 717, 718, 7.52.' 770, 
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Fazl All C. J. — T hese are a number of applications arising out of convictions by Special 
Magistrates constituted under Ordinance 2 of 1942. (Jwing to the number of such applications 
that are coming before the Court and the fact that many points keep arising over and over 
again, I thought it desirable that theic should be, so far as this Court is concerned, an 
authoritative decision once and for all upon the important points comnion to many such 
application. I have, therefore, constituted this Special Bench. The applicauons though aigued 
by various lawyers, have been heard continuously. As 1 have already indicated, the same 
points are common to many of them, and it is, therefore, in my opinion, the most convenient 
course to deal witli all of them in the same Judgment. Owing to tlie fact that this must inevitably 
involve a somewhat lengthy order and the fact that so much has already been said about this 
Ordinance and the points arising in connexion with it, in various Indian High Courts, I desiie 
to be as brief as po.ssible consistently with dealing adequately witli the principal points which 
have been urged. 

I take first a batch of cases. Criminal Revisions Nos ()54, 662, 663 and 770 of liH2, which 
all • Mf of tlie seimc decision of Mr N. Huda, Special Magistrate, who is also Sub divisional 
Officer of Samastipur in tlie Darbhanga district. T he peUtioners in these cases have been 
convicted lor having committed an olfence under R. 56 (4) of the Defence of India Rules and 
seiiteiued to undergo rigorous imprisonment for two years and to pay a fine of Rs 500 each. 
They preferred an appeal before Special Judge of Darbhanga, but the learned judge held 
that the appeal was not maintainable. T hey have now applied to this Court in revision and 
they also pray in the alternative for an order directing their release under S.491, Criminal P C', 
on the ground that their trial by the Special Magistrate was without jurisdiction and their 
detention in prison is illegal and unwarranted by law. 

[Omitted: Arguments rejecting defence plea ^hat the Special Magistrate had no jurisdiction 

to tiy these specific ciiscs, and another pica tliat Ordinance 2 was ultra vires of the Ciovt. 

of India Act 1935 - Ed.] 

Criminal Revision Nos 701, 707 and 755. 

I'hc petitioners in Criminal Revision No. 701 were sent up by the police under custody to 
Mr Hoda, the Sub-divisional Magistrate under the Ordinance, on 27th September 1IH2. On 
28th September the learned Magi.strate noted in the order sheet: ‘to my file' and proceeded 
with the trial and on the same day he con\;rted the petitioners under S.56 (4), Defence of 
India Rules, and sentenced them to undergo rigorci is imprisonment for 18 montlis and to pay 
a fine of Rs 2(X) each. 'Phe petiti.. er Pasupati Tewari in Criminal Revision No. 707 was sent 
up by the police on 9th September 1942 and on 10th September 1942 Mr IToda made the 
following note in the order sheet. 

To My file. I will try the case as special Magistrate. Five prosecution witnesses present. Examined in 
chief five prosecution witnesses. Charge under R. 56 (4) D.I. Rules, framed against the accused who 
pleads not guilt; Cross-examined P.Ws. and discharged them. Examined the accused. The accused 
had filed petition stating that adjouinment be given for adducing defence. I am not satisfied from the 
petition that it is necessary in interest of justice and hence disallowed. Judgment delivered. Accused 
convicted and sentenced to R.I. for two years and a fine of Rs 250 in default R.l. for one year under 
R. 56, D.I. Rules. 

The petitioners in Criminal Revision No. 753 were sent up before Mr Hoda, Sub-divisional 
Officer of Samastipur on 15th September and the learned Magistrate convicted them on 16th 
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SeptembtM \W2 under S.5() (4), Defence of India Rules, and sentenced them to two years 
ni^orous iinpiisoiimcnt and a hne of Rs dOO t'ath. 

The common feature of tliese cases is that in all of diem Mr Hoda tried die accused persons 
.IS a Special Magistrate and in each case the trial wiis concluded before 4th October. Vhe 
point raised in all these cases is diat Mr Hoda had no jurisdiction to try the petitionei's as a 
Special Magistrate, inasmuch ics the Distiict Magistrate of Darbhanga issued no oider under 
S 10 o( the Ordinance until 4di October \i)V2. It appears that several orders were issued by 
the District Magistrate of Daibhanga relating to die Ordinance and one ol the orders which 
uiis issued on dlst August uas in these temis: 

Mi .“sW Hiigraiiii. Mr IIC. Chakra\artv, Depuiv Magistiates, will act as Special Magisdates under die 
Spotuil Criminal Com ts OrHinaiu e, for all casc*s in die Sadar Sub-divisioii of this district. All ciises wall 
be riidile over to Mr Bilgrami, who will make over such cases as he may consider necessary to Mi 
Ch,ikiavart\ tor disposal. 

Suh-diitswnal Offutrrs of Samastipur and Madhubam inll ait as Special Maj^istrateK under the Ait, 
:nthin their respeitue junsdu twn. Mr Muhammad I stnan, Deputy Maiiistrale, will try suih lases under the 
(hdinuni e as may he made oier to him by the Sub dumonal Officer of Samastipur. Babu Rajeshwari Prasad 
V,nma and Babu Ramiahal Sinha, Sub Deputy Magistrates, will act as Summary Courts under Ordiname 
:n TespfCt oj such cases as may be made over to them for disposal by their respective Sub divisional Officers. 

\Vt? are concerned here with the second pait of the order w'hich has been undeilincd (Iuti? 
iialKi/.ed). Ilie next order was issued on 4ih October and runs as follows: 

\'’hereas under Oidinance 2 of 1,942 the Government of Bihar in exercise of their power under S.4 ot 
the sad Ordin.mce have appointed a Special Judge for the district of Darbhanga, and where under 
SI# of the said Ordinance die said Government have invested certiiin Magistrates in diis dLsUict with 
powers of a Special Magistrate to try rdlcnces or classes of offences or such cases or class of cases die 
riuMiu lal Government or a .servant the Crown empowered by the Piovincial Government in this behalf, 
ma\, in general or .special or in writing direct I.F< N. lanes, I.(\S Distnet Magistrate of Darbhanga, in 
t'xeicise of the power conferred on me ;is a sei^iuil of die Crown drat Ss. 5 and 10 of the said Ordinance 
rio hereby by general order direct iis follows, (a) ^\Ji oflenecs menticmed in Sch. (A) to dus order vrill 
^ tiled by the Special Judge of this district (b) .All oflcnces mentioned in Sch (B) to this order will 
be tried by the Special Magistrates in diis district. 

It should also fiudier be noted diat the ,Spccial Magistrates shall try tlie c.»fiences mentioned ui Sch. 
fll) coininittcd in die jurisdiction of the sub division where they are ordinarily posted, unless odierwiso 
' Ln'cteri by me bv an order in writing. 

I hen follow two long schedules: Schedule (A) is headed 'Offences triable by a Special 
judge and contains five clauses which set out specifically the offences which were intended 
to be tried by the Special Judges. Schedule (B) is headed ‘Offences triable by Special Magistrate’ 
and contavis four clauses which also set out with great precision the offences intended to be 
tiiecl by the Special Magistrates. I he question which arises in these cases is whether die order 
i.ssued by the District Magistrate on dl.st August can be treated as an order under S.IO giving 
ju^^dictlo^ to Mr Hoda, one of the Special Magistrates, to hold trials of any and every offence 
under the Ordinance. It appears that a Bench of diis Court of which my brother Meredith 
was a mernbfT ha,s held that inasmuch as the District Magistrate had to act in great haste and 
under great stress die order of 3 1st August though it was undoubtedly a defective order may 
be construed to be an order under S.IO: s..c Criminal Revn. No. 20 of 1943. "Ihe contention 
put forward on behalf of the petitioners on the other hand is that this order c annot be construed 
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to be an order under S.IO, because it does not specify what offences or classes of offences or 
I ases or classes of cases were to be tried by the Special Magistrates. It is said that this order 
was merely an order which was preliminary to or a precursor of the subsequent order of 4th 
October which was in every sense an order S.IO. The order in question, it is said, merely 
defined the jurisdiction of the various Magistrates witliin the Sadar and the Saniastipur and 
Madhubani sub-divisions of the district and these Magistrates had evidently to await further 
orders which were to be issued after it had been decided by the District Mtigistrate as to what 
class of cases or offences should be tried by them under tlie Ordinance. 

It is urged that unless this view was taken one would be forced to the conclusion that the 
District Magistrate intended that every kind of offence including even the offences which were 
wholly unconnected with the disturbances such as adultery, criminal mis appropriation, etc., 
should also be tried by Special Magistrates; but if that was the intention it could have been 
clearly expressed by stating in so many words in the order that all offences under the Penal 
Code and other laws were to be tried by the officers nominated in that order. In my opinion, 
thr . :...t.’ntiori put forward on behalf of the petitioner is a serious one and cannot be lightly 
brushed aside. 'Hie order of dlst August could not have been intended to mean that all 
criminal cases without any exception were to be tried by the Special Magistrates under the 
(.)rdinance firstly because the language of the order and especially used in the second part of 
it which relates to Samastipur sub division is inept and not quite clear and secondly because 
S.IO clearly implies that offences punishable with death cannot be tried by Special Magistrates, 
rhere is no such exception made in this order, and if the interpretation which is sought to 
be |)ut on it is correct, then we must hold that the District Magistrate had directed die Special 
Magistrates to try even offences punishable with death. I do not, however, sec any justification 
for putting such a con.struction upon the orde- .is would constrain us to hold that the District 
Magistrate had directed something which he had no power to direct and that he had acted 
without due care. In the order of 4th October, it is definitely stated that it was issued by the 
District Magistrate under Ss. 5 and 10 by virtue of the power vested in him by the Government 
of Bihar under S.9 of the Ordinance and a list of offences was also given. If the order of 31st 
August was intended to be an order under S.IO, then there should have been something in 
the order of 4th October to show that the previous order had been superseded and that the 
Magistrates concerned were no longer competent to try all cases but only offences mentioned 
in the later order. This view is confirmed by another order which was issued by the District 
Magistrate on 26th October and which runs as follows: 

I, R.N. I jnes, I.C.S., District Magistrate of Darbhanga, in exercise of the powers conferred on me as 
a servant of the Crown, under Ss. 5 and 10 of Ordinance No. 2 of 1942 promulgated by the Government 
of Bihar hereby direct that ihe following amendment shall be made in my ofrder dated 4th October 1942. . . . 

If the order of 4th October was intended to amend the order of 31st August, one would 
have expected -'.ome such words as those underlined (italicized) to have been used in that 
order also, but no such words are to be found there. However that may be, even apart from 
these subsequent orders it seems to me that the order of 31st August which is conceded to 
be a very defective order and which has to be construed on its own terms cannot be construed 
to be an order under S.IO. It is suggested that the order was drawn up in an imperfect form, 
because the District Magistrate had to act in haste and under great stress, but we have looked 
at the orders passed by the District Magistrates of a number of other districts such as Manbhum, 
Monghyr, Bhagalpur, Ranchi, Motihari, Palamau, Saran, etc., who had to act under similar 
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( ULiiinsiaiu t's and in all these orders vve find a nimplete classification of the offences which 
\\ c\c iihide uiable bv the Special MagisStrates. A comparison of these orders with the order 
issiKui b\ the learned District Magistrate of Daibhanga on ‘Itli October does lend support to 
the aii;uinent tliai the order which was reallv intended by him to be an order under S.IO was 
i>siied on tth October Upon tins law I am constrained to hold that Mr Hoda had no jurisdiction 
UN die orterues committed by the petitioners ;is a S[)ecial Magistrate because, on die date 
he tried the offences, he had not been empowered to try them by order under S.IO. I 
at ordinglv direi t under S.401, Criminal P.C., that the petitioners should be relejised at once 
(»r l>i ought to trial in accordance wiUi law. 


Criminal Revi^wrv^ Sos 71, 670, 718, 752 and 802. 

The tacts of diese cases are fully set out in the judgment of my brother Meredith and I entirely 
agree with the order proposed bv him in the individual ( ase.s of this gToiip. 

[Omitted. A lc»ng discussion on whether the Patna High CVnirt had the power It) issue a 

writ of Ltrtioran ’ - Kd.| 

A-s tt> the other matters arising in dicse cases I am of the same opinion as mv brother 
Mciedith and 1 agree with the order which he proposes to nuike in regard to tlumi in his 
ludginen. 

Criminal Revisions Nos 785, 786, 669, 717, 664, 666, 655, 715, 716, 72: So far as these 
lOMsions are concerned I agree with the conclusions of my brother Meredith as well as w ith 
the orders proposed by him. 

Manohar Lall J. -- 1 have the advantage of seeing in advance the judgments prepared 
bv m\ lord the Chief justice and by Meredith j .\s 1 agiee entirely with the roiisoning's and 
the tonclusions of tlie judgment of ni) lord Chief justice, and alst) in view of the great length 
ro which tliese two judgments have already reathfd. I think it is undesirable that I should 
f)ionounce a judgment of my own which mav. owing to the necessity of dealing fiillv with 
the numerous points raised, occupy an equallv Luge space But I would like to make (wo 
obser\ations onl) Ihe first is that in my opinion it is unnecessary' to decide wht*ther this High 
Louit has power to issue a writ of ceitioraii because a.s showm by my lord the Chief Justice 
even it we have the power this power has bc^eri taken away by S.2() of tlu' Ordinance under 
consideration. Phe second observation I wish to make is that in the cases where we have held 
that the trial was without jurisdiction the accused should be released forthwith unless the 
aiithoriiies, after taking into consideration the natuie of tlie offence said to have been committed 
b> a particular accused and the nature of the evidence adduced bv tlie prosecution, diink it 
desirable tluU this accused should still be put upon trial before a Special Magistrate with 


KS 


Orders accordingly. 
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Official Notings regarding detenu’s privileges of 
letter writing etc. (dt 26.4.43-27.5.43) (extracts) 


File No. 44/[i/42 - Home Poll (I) 
[NAIj 


Extracts from the Minutes of the Nagpur Security Conference 
Item 13 (c) - Security Prisoners 

Y\\o Bengal representative raised the quesU^n of security prisoners of one province being 
permitted to correspond with those of another. In the Punjab such correspondence is not 
allrm . ^ while in (3rissa, Madi as and the Central Provinces correspondence is only permitted 
between families, and only on matters of a domestic nature. A reference was also made to 
the allowances of security prisoners, with particular reference to the pennission given to them 
in some provinces to pool tliese allowances for common interests. 

rh(‘ conference expressed the opinion that the practice of allowing sec urity prisoners to 
correspond with each other was dangerous and recommended that where necessaiy' the rule 
governing the custody of such prisoners should be amended to include the prohibition 
considered necessary, Tlie conference also wished the opinion to be recorded tliat it was 
unwise to permit any collective use of money or to allow expenditure on anything except 
within die categoiy' of immediate I'^gitimate p^. '-onal requirements. 

Correspondence with S.P\s in the provinces b .lermitted under the centra) (Jovt. S.P's order. 
Please see our letter of 16.4.42' on this point. This question should not perhaps be reopened. 

[A ] 2. Vhe allowances referred to are apparently the funds which S.P’s arc permitted to 
receive from outside sources. Phe pooling of such funds was agreed to in our memorandum 
on the treatment of S.P’s which was foiwarded to P.G’s in Jan. 42. As the funds remain in 
the custody of the Supt. it is not clear how pooling of funds is harmful from the Sv:curity point 
of view. Please see notCL' on page 52 in this connection. 

3. No further communication was promised to provinces in respect of this item; die 
representative could perhaps explain to the members of the Conference at the next session 
the fact that the concessions of cor ^spondence widi ouicr S.Ps & pooling of funds were agreed 
to by the G/I alter discussion widi U.I.B. of Mrjoshi’s recommendations and diat they cannot 
veiy well be withdrawn now. D.I.B. may sec. 

Signed (illegible) 
20-~l-43 

Policy on which points have been settlcc! some time ago, and die conference has apparendy 
produced no fresh arguments on diis subject. It is suggested that no action is necessary at this 
stage. D.I.B. may see for remarks. 

Ahlam 

26.4.43. 

Would D.I.B. kindly see them (c) of the proceedings of die Nagpur security Conference. . . . 

Congress security prisoners are as a rule not allowed correspondence with any body, much 



[K)H Fouards Freedom: 1943- 1944 


loss with other secuiirv prisoners, unless thc\ be close relation and the subject matter is on 
an emirelv domestic or business nature. 

As regal ds other securitx prisoners, they would be eligible under our own rules to 
lorrespond with each other. 

.All C'tirrespondence is censored vee shall be obliged (or some further information to 
show what was worr\ing the lonfeience. What (‘xactly the danger in l(‘tting one security 
pnsoiiei write to another if the conespemdence is censored. Is it th(‘ leai that the tt*ns(ning 
ariangements made in the jails are not adequate and/or are unreliable; havi* any undesirable 
leakages occurred cm account of coriespondenc e between sec uiily piisons. 

Regarding the othei p<)iiit made about the colleclnt* use of money, is anvthmg furthei 
necessan in the light of //!/ the olhct* not<‘. 

V'. Saha\ 

1 5a:\. 

!) I B 

11 1) r () No. M.tv'IJ - Poll (I) dated l o/ld. 

Item Id (cd wa.s not included in the agenda but w.ts raised at the conference b> Mr Kav, the 
I'lengai repiesentative, and Bihar was probably the object of his attack. Mr Riiv sf)oke of 
mi'siise < ccdlective hinds and prnbablv also of bad censorship which pennitted imdesirabh' 
communications to reach other provinces. It is understood tliat the leeling ol the ConfcMeiue 
v\a-s tliat provinces which are in any way lax should apply the necessary (oiT(‘ct measures anci 
stimelhing in the minutes would give Provincial .S.Bs a starting point. 

It Home Hepaitmeni wish to liav** more mfoimation as to what Mi Ra\ had m miml when 
he laised these c|uesUons, we wall write to him and find out. 

I’.W Jenkins 

l iif le is no need for us to press matter at present. Ihe minutes of this ccmierence have gone 
to [jrfjvl. (jovi. & they may be expected to uike the necessaiv action. 

V Sahay. 
273} A3. 

i .N.'i piiiiiffi 



Sen JJ., Special Bench (21 April BHS)| 

AIK, Vol. 3(), 1{)43, Calcutta, pp. 281) 318 

Criminal Kevn. No. 81 of Decided on 21<,t April 1!)43 

t-.F Mayer, S.C. laluqdar,Joy Gopal Chose and P.K. Bo.se -- for Petitioners. 

Amimddin Ahmed and Serajuddin Aim ed - for the C:rown 

Derbyshire C.J.* Tltis rule was issued upon the District Magistrate of jessore to show cause 
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why the conviction of the applicant and 14 other persons should not be set aside. The accused 
persons arc all policemen and, according to the evidence, were directed to secuie the person 
of a fellow policeman who was said U) have become mentally deranged and instead of obeying 
orders they disobeyed them and behaved in a riotous manner. Tlie District Magistrate, acting 
under powers conferred upon him by the Government of Bengal, directed a Special Magistrate, 
appointed under ordinance 2 of 1942, to try the case with the result that the Special Magistrate 
convicted the 15 applicants of offences under Ss.l47, 149 and 332, Penal Codt-, and also under 
R.38 (1) (a) and (5)/R.34 (6b) (c) of tlie Defence of India Rules, committing a prejudicial act 
He passed no sentence in respect of the offences under tlic Penal code, but as regards the 
offences under the Defence of India rules he sentenced all the accused each to two years 
rigorous imprisonment The proceedings were taken under Ordinance 2 of 1942, S.26 of which 
prohibits the interference by this court with either the proceedings or the convictions. However, 
the convicted persons contend that tlie ordinance itself is ultra vires the law-making powers of 
the (iovernor-General and ask us to hold as such and, tliereupon, to exercise our revision 
juri?:i;cc.. .. and .set aside the convictions or, alternatively, to reduce tlie sentences. 

3he Magistrate was a First Class Magistrate specially designated as a special Magistrate 
under the ordinance. Ihe ordinance itself was made on 31st December 1941 and published 
in the Gay.ette of India on 2nd January 1942. It recites that whereas an emergency has arisen 
which makes it necessary to provide ^or the setting up of special criminal Courts, the Governor 
Cjcneral in the exercise of powers conferred upon him by S.72, (h)vemment of India Act, 
1915, as set out in Sch.9, Government of India Act, 1935, makes and promulgates the 
ordinance. . . . 

[Omitted: Enumeration of different sections the Ordinance, and narration of the dates 
when by notification tlie Ordinance was maeV* operative in Bengal — Ed.| 

In the case in question tlie District Magistrate directed tlie Special Magistrate to try this 
case; the effect of this case being tiied under the Ordinance is (if the Ordinance is valid and 
tlie reejuirements prescribed by the Ordinance have been complied with) to prevent the 
convicted persons from appealing to any appellate tribunal, whether in the High Court or 
elsewhere, and also to prevent the High court exercising its revisional jurisdiction, the 
contentions of the accused persons are that the Ordinance is invalid in (1) it delegates legislation 
and (2) that it ousts the jurisdiction of the High court in criminal matters contrary to S.223, 
Government of India Act, 1935, and (3) that it leaves it to the District Magistrate to say whether 
tlie accused shall have the rights o. ippeal or revision which the ordinary law provides. 

TTie case is an important one and has been aigued at great length. . . . 

Judgement rejecting the contention that (a) the Government of India could not 
delegate to Bengal government the power to judge when the Ordinance was to be brought 
into operation (b) a Governor General’s Ordinance could not take away the High Court’s 
revisional jun^ liction over the Magistrate’s Courts injessore — Ed.] 

The third contention of the applicants, iind the one which has caused me a great deal of 
difficulty, is that, altliough the Governor-General might set up Special Courts and prescribed 
the class of case to be tried in those Courts, he has not prescribed the classes of offences and 
cases but has left it to the Provincial Government, on adopting the Ordinance, to prescribe 
the classes of cases and has even permitted some servant of the Crown, who may be empowered 
in that behalf by the Provincial Government, to prescribe the classes of cases. It is said tliat 
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this IS delegating legislation, and that there is not power in the Governor General to delegate 
legislaUon in this way. The position is a difTicult one for us to deal with because the Special 
Courts in question do not come within the superintendence of the High Court by virtue of 
S.26. Circulars and directions have been forwarded by Government to District Magistrates — 
some marked confidential and some marked secret — with instructions as to how the Special 
Courts were to be worked; this Court had not received copies of tliose instructions until many 
months afterguards — sometimes six months or more. However, from such material as I have 
been able to gather, the position is as follov^'s: llie Ordinance itself was adopted by the 
Ciovemment of Bengal on 3rd April 1942, w hen by a Gazette Notice No. 3529 P of 3rd April 
1942, the Governor was pleased to declare the Ordinance to be in force in tlie province of 
Bengal with effect from the date of publication. On the same date by a Gazette Notice 
No. ^i53lP certain District Judges in the coastal and border areas were nominated Special 
Judges under S.4 of the Ordinance. By another Gazette Notice No. 3532P of the same date 
- 3rd April 1942 — all First Class Magistrates in the same coastal and border iircas were, who 
have exercised powers as such for not less than two years, invested witli the powders of special 
Magistrates under S.2 of the Ordinance and by a further Gazette Notice No. 3534P of the 
same date there is the following announcement: 

In exercise of the powers conferred by S.IO, Special Criminal courts Ordinance, 19'12 (Ordinance No. 2 

1042) die < ovemor is pleased to empower the District Magistiates of the distiicts of Chittagong, 
Noakli Ji, Tippera, Bakerganj, 24-Parganas, Midnapore and Khulna to direct within their respective 
distnets by general or special order in writing which offences or classes of offences or cases or classes 
of cases other dian offences or cases involving the offence punishable by death under the Indian Penal 
(Jude shall be tried by a Special Magistrate 

By a gazette Notice No. 3535P of 3rd April 15)42, the following was provided: 

In exercise of die power confened by S.5 of the Special (Jourts Ordinance, 1942 ((Drdinance 2 of 15)42) 
the (Government is pleased to empower the Di-stnet Magi.strates of the districts of Chittagong, Noakhali, 
Iippera, Bakergjuij, 24-Parganas, Midnapore and Khulna, to direct within dieir respective distnets by 
general or special order in writing which offences or classes of offence.s or cases or classes of cases 
under fhe Indian Penal Code shall be tned by a Special Judge. 

On 25th June 15)42, by similar (Jazette notices (tw^o of which viz. Nos 9578P and 5)575)P 
are set out earlier in this judgement) corresponding powers were given to Special Magistrates 
and district Judges in other arca.s of the province similar to tliose set out under Notification 
No. 3584P and No. ri535P. On or about 26th June 15)42 a circular was issued by a Secretary 
of the Government of Bengal giving instructions as to how the District Magistrates should 
exercise their powers. Two schedules were sent out with it one of them setting out a list of 
the offences which might be tried by Special Magistrates and the other a list of offences which 
might be tried by Special Judges. Those lists are very long and although not identical are 
nearly so. They are set out as an appendix to this judgment They comprise a very large 
number of the offences under the Penal Code, some of which could have nothing to do 
whatever with tlic special conditions prevailing in the province, as well as a list of offences 
under special statutes e.g., the Defence of India Rules and various Police Acts. Other circulars 
have been sent out since. It is only comparatively recently that copies of these circulars and 
schedules have been sent to this Court for its information. 

It appears that the present case was tried by a Special Magistrate as a result of a specific 
order to that effect by the District Magistrate. What has happened in other cases this court 
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does not know. I have made enquiries of one District Judge and found that die following 
procedure has been adopted in that district. The District Magistrate made an order to the 
effect that ‘cases arising out of the recent disturbances shall be tried by Special Magistrates.’ 
Thereupon, cases were brought before Special Magistrates accompanied by a certificate from 
the police to the efifect that the cases arose out of the recent disturbances and thereupon the 
Special Magistrate dealt with them under the ordinance. This is extremely unsatisfactory from 
the point of view of the subject. It makes the police the arbiter of a man’s rights as to how 
he shall be tried. Before the ordinance was set up, any person charged with an offence when 
brought before a court know exacUy what class of Court he would be tried in, and what rights 
he had if the Court made an error in procedure or in the determination of the facts or in die 
law applicable to die case. As far as he was concerned, the law and his rights under it were 
certain. Under the ordinance a man may be brought before a Magistrate charged with an 
offence and it is left to the District Magistrate to say whether that man should be tried by the 
ordinary courts and have the ordinary rights of appeal and revision under the Criminal 
Proced”**^ rode and the High Court’s powers under its Letters Patent or whether he should 
be tried by a Magistrate sitting as a Special Magistrate with very limited rights of appeal and 
no right as to revision. 'ITie man’s rights as regards appeal and revision are not predetermined 
by law but are left to the discretion or order of the District Magistrate and, in some cases, 
practically to the discretion of the police. 

Although the ordinary criminal Courts at all material times since 3rd April 1942 have and 
still do function and although the Criminal Procedure Code has not been repealed and 
although the substantive criminal law stands as it did before the Ordinance, there are now 
two sets of Courts, the ordinary criminal Courts and tlie Special Criminal Courts working side 
by side and no man knows which Co*Trt he ma) In tried in-that is left to the District Magistrate 
nominally to decide: in fact it might be decided by the police. As I have said previously I 
am of the opinion tliat in a grave emergency like the present it is competent for the 
(jovemor-Ceneral to set up temporary Special Criminal courts, and for similar reasons I am 
of tlie opinion that it is competent for the Governor General in tlie emergency to prescribe 
the offences and persons that should be tried in those Special Courts even to the ouster of 
the ordinary Couits. That follows from the legislative powers that the Governor. General has 
under S.72, Government of India Act, 1915, and S.102 of the Act of 1935. However, that is 
not what Uic ordinance has done. It has first left it to the Provincial (iovernment to set up 
the Special Courts autliorizcd in the ordinance wheic it thought fit; I think that is a proper 
exercise of tlie Governor-General’^ oowcis: it is not delegating legislation. Nothing more 
needed to be done but for the Provincial Government to bring the ordinance into operation 
and appoint Magistrates :md Judges. That is conditional legislation within the decision in (1878) 
3 A.C. S.89. So far as at present advised, I think that is valid. 

File ordinance, however, leaves it to the Local Government or to some officer of die Local 
Government empowered by the Local Government in that behalf to direct in writing what 
oflcnces or classes of offences and, moreover, what cases or classes of cases-a different 
matter-shall be tried by the Special Courts, llie Code of Criminal Procedure still stands as a 
whole and is operative in the ordinary criminal Courts every day; in it are certain provisions 
which prescribe how certain offences shall be tried and what rights of appeal the convicted 
person has. For instance, an offence may be committed under S.304, Penal Code-culpable 
homicide which is less than murder. Schedule 2 of the code prescribes that cases under S.3()4, 
Penal Code, shall be tried by a court of Session which may be a High Court or an ordinary 
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Court of Session. Section 267 of the Code piovides that all tiials under chap. 29 (which deals 
with trials before High court shall be by a jury. Section 2()8 provides lliat all trials before a 
Court of Session shall be tried by jury' or with the aid of assessors. Those two sections give 
definite rights to the subject and they are not repealed by the ordinance. Again, S.275 of the 
Code prescribes tliat in a trial by jury in a Court of Session a person not being a European 
or an .Amencan tlie majority of the jury shall, if the person so desires, consist of persons who 
tue neither Europeans nor Americans. Again, S.276 (1) enacts that in a trial by a jury in a 
High Court or in a Court of Session a European or American accused may if he so requires 
be tried bv a jury* of Europeans or Americans. 

There is nothing in the ordinance directly or indirectly repealing those provisions and they 
suind as part of the statute law of the land. Inal by jury continues in this province today. 
How ever, under the ordinance, the Local Government or a servant of the Crown empowered 
in that behalf by the laical Government may at any time by general or special ordei in writing 
direct a person charged under S.3()4 to be tned either by a Special Judge or a Special 
Magistrate, if that happens the Government of Bengal acting in its administrative capacity or 
a ^er\ ant of the Crown again acting in an administrative capacity is taking away the rights ol 
tlie subject under the code of Criminal Procedure to be tried bv a jury an Indian by Indians, 
a European or an Amencan bv Europeans oi yVmericans. If such direction is valid, it amounts 
to a repeal in that instance of one or more of the sections of the Code of Criminal Procedure 
I have mentis icd. lhat i.s legislation or it is invalid. 

I here are nuany offences in the Penal Code which aic by .sch.2, Cr. P.C. triable, only by 
CouiU of Session or in the High Courts and a similar position as under S.3()4, Penal Code, 
vmH arise in many of them. 7'hose are, in my view,- particular and the more striking and 
ob\if)us instances of the more general po.sition. The Penal C'ode .is a statute which declares 
that certain acts and omissions are offences against the Slate; it declares tlie obligations of the 
subjci i towards the Slate with the respective penalties for breach thereof. Ehe Criminal 
Procedure code [)i escribes how the breaches of those obligations .shall be ascertained in the 
Courts and in so doing gives to the subject certain nghts secured by that statute which subsist 
f<:>r the protection of the subject until tliey are taken away by the proper legislative authority, 
some of the most important of those rights (in addition to trial by jury ) are the right of appeal 
ar-d ilie right of revision by supenor Courts including the High Courts. 

In the Special Courts which are temporary and established to meet the grave emergency, 
the rights of the subject are heavily cut down in the interests of the security of the State. Phe 
subject who commits a crime is not, however, ipso facto or by the Ordinance itself brought 
within the jurisdiction of the Special Courts. Two men may commit the same kind of offence 
in tlie same distnet; one may be tried in the ordinary Oiiirts and have the ordinary rights of 
appeal and revision il convicted; the other may be ordered by written direction of the Provincial 
(/overnmeni oi the Distnet Magistrate, whose discretion is absolute and decision final (S.14), 
tfi be tiled by the same Magistrate or Judge in tlie special Courts and have no or little rights 
of appeal or revision under the code of Criminal Procedure. In effect it is Provincial 
(ioveinrnent or the District Magistrate acting not in a judicial capacity but in an administrative 
capacity, that deprives the subject of his right under the Code and repeals its valued provisions 
as far as he is concerned. That^ in my view, is repealing the code of Criminal procedure in 
pari-in that instance legislation ad hoc for the man's case. 

L'lidei the Ciovernment of India Act, the Prcwincial Government may legislate by or through 
an Act passed by both Houses and assented to by the Governor or in the proper case by a 
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(jovcmor’s Act or Ordinance (see Ss. 88, 89 and 90, Government of India Act), but as far as 
I am aware in no t)ther way. A servant of the Crown not being the Governor-General or the 
I’rovincial Governor has no authority at all to legislate unless he is specially empowered in a 
limited manner to do so by some Act of the Legislature, as for instance in the making of a 
rule under a statute. This rule-making power originates and derives from the practice in 
Parliament where in modem times, especially in war time, it is extensivel)' used. Presumably, 
Parliament intended llie Central Indian Legislature to have the same powers ior they arc 
frequently exercised. It may be that Parliament ha.s intended the Provincial 1 .legislature to have 
the same powers. No question here arises to the exercise of those rule-making powers. When 
such rules are made they are laid before the I.egislature and/or published so that all concerned 
mav know them, and all concerned afl'ected alike. Whether the Grrvemor-General has the 

y 

power to delegate legislation by rule making is another matter. Section 72. (xovernment oi 
India Act, 1915, provides tliat tlie (Jovcrnor-(it ueral may make Ordinances and ‘any Ordinan- 
ces so made shall . . . have the like force of law as an Act passed by the Indian Legislature’. 
It dof»‘ nrovide that rules made under each Ordinance shall have tlie like force as an Act 
piLssed by the Indian Legislature. Any practical dilliculty can be surmounted by tlie Gover- 
nor-fjeneral enacting the rules as an Ordinance after Uicy are made, lliat, and the fact that 
the (iovemor-Generar.s Ordinance is not a thing of the same derivation and kind (altliough 
It may have the like force of law) is an argument against the power to make rules under an 
Ordinance. Be that as it may, no such rules support to have been authorized or have indeed 
been made under the Ordinance. If tliey had, they would have been published to all concerned, 
and have been the same for all concerned. This is a case of delegation of authority to be used 
ad hoc. 1 see no authority in S.72 for that; tlie power to legislate belongs to the Governor- 
(.ieneral. i’his conclusion is borne cut by anothe* consideration. The Secretary of State, under 
S.Lk (xovernment of India Act, 1935, issued the instrument of Instructions to tlie (Jovernor- 
General. Section 13 (2) provides tliat the validity of anything done by the (xovemor-General 
shall not be called in question on the ground that it was done otherwise than in accordance 
with any Instrument of Instructions issued to him. 

'Lhe Instrument of Instructions is public, and from it, it is apparent that by Para 27 

“Our Govcrnoi'Cxeneral shall not assent in Our name to but reserve for the signification of Our plca.surc, 
any Bill of any of tlie classes specified, that is to say, (b) any Bill which in his opinion, would, if it 
became law, so derogate from the powers of the High Court of any province as to endanger the position 
which these courts arc by the said Act (Goveniment of In*ha Act^ 1935 ) designed to fill.’’ 

l he Ordinance in question is not an Act which began as a Bill: it is emergency legislation; 
so that it !nay well be that Para 27 of the Instrument does not apply to it. 'lhe Instrument of 
Instructions does, however, show that the position of the High Courts is one of special interest 
to the Crown and one where the Governor-General’s powers with regard to it are not to be 
exercised without special consideration. Can it be supposed that in making an Ordinance 
which affects the High Courts, the Governor-General can, in the absence of clear autliority, 
delegate his powers to others to exercise? Such a consideration supports the view that at any 
rate where the jurisdiction of the High Courts is concerned, delegation of the Governor- 
General’s powers, not being expressly permitted, cannot be implied. The same considerations 
are relevant as regards a Governor’s Ordinance. The delegation of power to the Local 
Government or an officer of the Crown to direct which offences or classes of offences or cases 
or classes of cases shall be tried by the Special Courts results in a curious position where the 
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High Court in Calcutta is concerned. The High Court was constituted not under any 
Ciox’cniment of India Act but by the grant of Letters Patent by tlie Crown under the High 
Couits Act of 1861 (24 and 25 Viet. Cap. 104). This statute~S.Sk:ontinued the criminal 
jurisdiction that the Supreme Court had in Calcutta. Fhe letters Patent-Cl.l 5-pro vides that: 

Tlic High court shall have original criminal jurisdiction within the Ioc.'il limits of tlie ordinary original 
ci\1l junsdiction and also in respect of all such persons both witliin the limits of the Bengal Division 
of die Presidency of Fort William and beyond such limits (as are therein set out). 

This means that the High Court has original criminal jurisdiction over all persons in the 
area bounded by the Circular Road and the west bank of tlie river Hooghly. At present tlie 
High court holds its sessions five times a year in this court and tries with a jury persons who 
commit serious crimes within its jurisdiction. Under the Ordinance an officer of the Bengal 
Government in the Secretariat or the Chief Presidency Magistrate (who is normally subject to 
the High court's jurisdiction) can by an order in writing order any offence alleged to have 
been committed vrithin or a criminal case arising within die area bounded by the Circular 
Road and the river Hooghly he pleases, to be tried by a Special Magistrate or a Special Judge, 
whether the offence anses out of the emergency or not, in ouster of the Court's jurisdiction 
given to It under the High Courts Act of 1861 and the Letters Patent granted by the Crown, 
and so set aside the provisions of clause 15. Clause 44, I^ettcrs Patent, provides dial the letters 
Patent are su bject to the legislative powers of the Governor-General in Council and also of 
the Governor-General in council under S.71, Government of India Act, I915, and also of the 
Ciovemoi General in cases of emergency under S.72 of that Act and may be in all respects 
amended and altered thereby. 

By Cl. 44 die Governor-General may, lo an emergency lake away the High Court's original 
c nminal jurisdiction; but no one else is so authorized, and there is nothing in the wording of 
C.’l. l 1 to suggest in any way that such powers might be delegated to someone else. In Bengal 
there has been double delegation — once by the Governor-General to the Government of 
Bengal and then by the Government of Bengal to the District or Presidency Magistrates. Inhere 
IS no l estnciion in the Ordinance or in the Gazette notices of 3rd April or 25th June as to the 
ottences or cases triable under the Ordinance. Accordingly, if the Ordinance is valid each 
District Magistrate and the Chief Presidency Magistrate may direct, if they so desire, all cases 
in their several districts to be tried by Special Magistrates or Special Judges with the result 
that except within the very narrow limits permitted by the Ordinance the jurisdiction of the 
High Court both in Calcutta and throughout the province may be out set for tlie time being 
in criminal matters - a very serious matter both from the point of view of the subject and 
tlie Court. 

If the Ordinance itself had directed such ouster of jurisdiction, it would have been apparent 
on the face of it, and the Governor-General would have known that this was taking place, as 
would the court and the public. 'I'he Governor-General might then well have considered 
whether it was a matter which came within the spirit of the directions in Art, 27 of the 
Instrument of Instructions. 'Die present position may result in an indefinite ouster of jurisdiction 
of tlie High Court, and an indefinite ouster of the subject’s rights without eitlier the Gover- 
nor-(jeneral or the court or the public being aware of tlie extent of it. 'Fhe effect upon the 
administration of justice may be grave. It has already given the Court a great deal of anxiety 
and has given rise to serious complaints being made in the Bengal Assembly as to the use of 
this Ordinance. In the original instructions sent out by an officer of the Government of Bengal 
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on 26th June 1942 (which the Court was not apprised of until January 1943), this ouster was 
made possible over a very large section of the criminal law. Since this present rase has been 
sUirted the Court has received another circular from the (Jovernment of Bengal which intimates 
that District Magistrates are instructed to use the Ordinance only in cases of hoarding and 
profiteering. From the public point of view, that is undoubtedly a step in the right direction 
altliough it may be retraced at any time; but it leaves the High Court witliout any control 
over profiteering and hoarding offences. It is notorious that proceedings in respect of pro- 
fiteering have been relatively few and the sentences imposed have been very light. There is 
no judicial or other autliority at present to revise these sentences and enliance them. 

"llie Ordinance is of course an emergency measure of limited duration, but it is difficult 
to say that because of that the power of ouster of jurisdiction should be delegated in the way 
it has been. It is po.ssible, if tlie advice of those with special knowledge and experience in tlic 
administration of the criminal law is sought, to effect in the ordinary Couits the same puipose, 
viz., the swift, stern and even-handed punishment of serious offences against the State in an 
emergetu V, by a relatively small alteration of the Criminal Procedure Code and otlier Acts. 
I have come to the conclusion for the reasons I have given that as the Ordinance in Ss.5, 10, 
14 and 16 empowers persons other than duly authorized Legislatures constituted under tlie 
( I'overnment of India Act, 1935 to repeal ad hoc certain provisions of the Criminal Procedure 
Code and oi the Letters Patent of the High Court, it is so far invalid. I am therefore of the 
opinion that the trial of tlie applicants which has been by a Special Magistrate under the 
direction of the District Magistrate, acting in pursuance of S.lO of the Ordinance and the 
authority delegated to him by the Provincial Government, is void. In my opinion, this conviction 
should be set aside and the applicants released, re arrested and tried in the ordinary courts 
according to the oi dinary process of law. 

[Omitted: Schedule of cases triable by a Special MagisUatc and Schedule of cjiscs triable 

by a Special Judge — also omitted is Justice Kliundkar’s* views — Ed.] 

Sen J. - 'The petitioners have been convicted of having committed various offences 
punishable under the Penal code and tlie rules framed under the Defence of India Act and 
sentenced to undergo rigorous imprisonment for a period of two years. Hie trial wjis held in 
accordance with the provisions of ordinance 2 of 1912 by a Special Magistrate appointed 
under that ordinance. Against this order of conviction they moved tliis Court and obtained 
tliis rule. 'Hie only question argued wjis that Ordinance 2 of 1942 was ‘ultra vires' of the 
(h)vernor-CJeneral to make. We did not enter into the merits of the case for obvious reasons. 
If tlie ordinance is ultra vires it is not necessary to consider the merits; the convictions and 
.sentences must be set aside, whatever the merits of the case may be, iis the Court trying tlie 
petitioners was no Court at all. If the ordinance is ‘intra vires’ we are debarred by S.26 of the 
Ordinance from interfering with tlie decision of the Special Magistrate. I shall now deal with 
the only question raised before us. Tlie contention of Mr Meyer for the petitioners is that 
Ordinance 2 of l*ji2 is ‘ultra vires’ of the Govenior-General to make and he relies upon two 
broad grounds for this view. 'Phey may be stated tlius: (1) Although the Government of India 
Act of 1935 has given the Governor-General the power to make ordinances in case of 
emergency, the Governor-General has no power by such ordinance to affect the jurisdiction 
of the High court of the law administered therein, nor may he by ordinance alter or affect 
the powers of the Judges of a High Court in relation to the administration of justice in the 
court. (2) Even if he has such powers, ordinance 2 of 1942 is nevertheless ‘ultra vires’ and 
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invalid by reason of certain provisions therein contained. In other words, he argues lJuit the 
Ordinance contains within itself the elements which destroy its validity. 

I shall now deal with the first ground. Mr Meyer’s argument as I understand it may briefly 
be summarized thus. Section 110 (b) (ii), Government of India Act of UH*), says that nothing 
in tlie Act shall be taken to empower the Federal Legislature or any Pnnincial Legislature to 
make any law amending any provision of the Act except in so far ;is is expressly permitted 
b\' a provision of the Government of India Act of 1935 Section 223. Government of India 
Act 11935 lays it down that the jurisdiction and powere of the High Court iis it existed 
immediately before the commencement of Part 3 of the Government of India Act of 1935, 
shall be maintained subject to the provisions of any Order in Council or of any Act of the 
appropriate legislature enacted by virtue of powei-s conferred on that Legislature by the 
Go\'emment of India Act of 1935. It is thus cleai that express permission is given by S.223 
tn the appropriate Legislature to legislate witli respect to the jurisdiction and powers of the 
High Court bv virtue of the powers conferred tm that Legislature by the Government of India 
.\ct. llie Governor-General in ciise of emergency is empowered by S.72 of Sch.9, CJoveniment 
of India Act of l*M5 to make and promulgate ordinances having the force of a law passed 
b\ the Indian Legislature, ihis, however, does not mean that tlie Ch)vernor-(jeneial can pixss 
Ordinances aftectmg the jurisdiction and powers ot the High Court. The ordinance has the 
like force of a law* pajssed by the Indian Legislature, but it is not an Act of the Indian Legislature 
and .S.223 teh s only to an Act of the appropriate Legislature Further sec . 1 10 (b) (ii) r(*quires 
an express permission to be given to the Ix'gislature to amend any provision of the (ioveniment 
of India, Act. While S.223 gives an express permission to the Iridi;ui Legislature to enact laws 
in lespect of the jurisdiction and povveis of the High'C’ourt, no such express permission is 
gi\ en to the Governor-General when he is vested with the power to make ordinances having 
ihf* forc e of law. Fhat being so, there is no power in the Governor Geneiiil to take away any 
pniuon of the jurisdiction of this court by an Ordinfince. The answer to tliis argument is, in 
ni\ opinion, to be found in S.311 (ti), Cjovemineni of India Art of 1!135. That section runs a.s 
follows' 

Alw in this Art to Federal Acts oi laws or PiovintiaJ .Acts or laws, or to Acts or laws of the 

ft-rlei.il or a Piovincial I>egislalure, shall be (on.stnicied as including a reference to an ordiniuice made 
b\ du' (/fnornor General or a Governor CieneraJ’s Act, or, as the case may be, to an ordinance made 
bv ‘t jenernor (jr a (governor’s Act’, 

Ilius, the wfiids ‘any Act of the appropriate Ix^gislature’ occurring in S.223 mii.st be 
construed as including a reference to an Ordinance made by the Governor-General, the 
(iovenior-f General is thus given express pernii-ssion to make ordinance affecting tlic jurisdiction 
ol this (>)iirt. Mr Meyer contended that wc should not interpret tlie words ‘Act of the 
appropriate Ix?gislature’ in this fashion bccau.se those words in S.223 are followed by the word.s 
enacted by virtue of powers conferred on that Legislature by this Act’. He contends that the 
use of the word ‘Lc^gislature’ with a capital L in tliis clause indicates that only the Federal and 
Pwivmcial legislatures are being referred to and lliut the word ‘Legislature’ cannot be taken 
to mean the (Jovernor General as ordinance maker. I am not impressed by this argument. 

I he word ‘Legislature’ means an authority empowered to make laws. ITie Governor-General 
when he promulgates and ordinance makes a law and is therefore in that capacity a l^egislature. 

I here is another answer to this argument of Mr Meyer. Clause 44, l-,ettcrs Patent, of this 
Court says that the provisions of the I.ettcrs Patent are subject to the legislative powers of the 
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Governor-General in cases of emergency under S.72, Government of India Ac^ of 1915 and 
may be in all respects amended and altered theieby. Mr Meyer admitted that if S.72, 
Government of India Act of 1915 were still in force tlie Governor-General in cases of emergency 
would have complete power to make ordinances affecting the jurisdiction of this Court. But 
he says that the entire Government of India Act of 1915 has been repealed by the Government 
of India Act of 1935 and that the present S.72 of Sch.9, Government of India Act of 1935, 
although it is in the same terms as S.72, Government of India Act of 1915 is not in law the 
same thing as S.72, Government of India Act of 1915 and therefore it cannot have the effect 
given to S.72 of the Act of 1915 by Cl. 44, Letters Patent. It is quite true that the Government 
of India Act of 1915 has been repealed as a whole by the Government of India Act of 1935. 
Section 317, Government of India Act of 1935, however, re-enacts S.72, Government of India 
Act of 1915 in Sch.9. Now, what is the effect of this re-enactment? Mr Ahmad appearing on 
behalf of the Crown draws our aUention to t'^e Interpretation Act of 1889 (52 and 53 Viet. 
Ch.b3). Section 38 of that Act says that where an Act is repealed and any provision of the 
repealed Act is re-enacted with or without modification, references in any other Act to this 
repealed provision shall, unless tlic contrary intention appears, be construed as references to 
the piovision so re-enacted. Therefore, tlie reference in C1.44, Letters Patent to S.72, Govern- 
ment of India Act of 1915 must be construed as being a reference to the provisions of S.72 
of Sell. 9, (J<)vernment of India Act of 1935. If this is done, it becomes abundantly clear that 
the Ciovernor-General has power to pass ordinances affecting tlie jurisdiction of this court. 

Mr Meyer sought to meet this argument by saying that S.38, Interpretation Act, dealt only 
with a reference in an Act to a repealed provision which has been re-enacted, but it did not 
deal with a reference to a re-enacted repealed provision in sometliing which was not an Act. 
He pointed out that the Letters Patent was no» in Act and that therefore tlie reference in tlie 
Letters Patent to a provision which has been reenacted will not be affected by the rule laid 
down in S.38, Interpretation Act. In my opinion, tliis argument cannot prevail. It is true that 
the Letters Patent is not an Act, but it is granted by the Sovereign by virtue of an Act passed 
by the Parliiunent and it should be constiued in tlie same way as an Act. Further, even if 
S.38, Interpretation Act, does not apply in terms to the Letters Patent, I have no hesitation in 
saying tliat the principle underlying S.38 should be applied in construing Cl. 44, Letters Patent. 
In connexion with the other argument dealt with in the earlier part of this judgment, viz., that 
the (jovernor General is not a Legislature I may point out that S.18, Interpretation Act, defines 
the expression ‘legislature’ when used with reference to a British possession as meaning ‘the 
authority competent to make lav^s to meet tlie eme’gency. He is therefore a I^egislaturc. In 
view of what has been said above i am of opinion that the first ground urged on behalf of 
the petitioners must fail. 

Fhe second ground for inviting us to hold that the Ordinance is ‘ultra vires’ and invalid is 
a substantial one. There are three broad reasons urged in support of this branch of the 
argument. Firstly, Mr Meyer contends that, although the preamble states ‘whereas an emergency 
has arisen which makes it necessary to provide for the setting up of special Criminal courts' 
nevertheless it is unmistakably clear from the very provisions of the Ordinance that the 
Governor-General was not of opinion that an emergency which necessitated the promulgation 
of this Ordinance existed. He then argues that if the Govemor-Cieneral did not think that such 
an emergency existed he had no power to make the Ordinance. Now, let us examine what 
powers are given to the Governor-General to make and promulgate ordinances. These powers 
are to be found in S.72 of Sch.9, Government of India Act, 1935, which is as follows: 
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'Fhe Governor-General may, in cases of emergency, make and promulgate Ordinances, for the peace 
and go<^d guveimnent of Bntish India or any part tliereof and any ordinance so made shall, for die 
space of not more diiin six months fiom its piomidgation have the like force of law as an Act passed 
by die Indian legislature; but the power of making (Ordinances under this section is subject to die like 
lestnctions as the power of the Indian Legislature to make laws; and any ordiiiiuicc made under this 
socaon IS subject to die like disallowance «is an Act passed by die Indian Ixgislatun* and may be 
contiolled or superseded by any such Act. 

There has been an amendment of the section by an Act of Parliament, viz., the India and 
Bunna (emergency Provisions) Act of 1940 (3 & 4 Geo. VI, Ch.33), which for the period 
mentioned in S.3 of that Act removes the limit on the period during w^hich an (Ordinance 
ma\' be in force. ITiis ;miendment however, does not in any way touch the paiticular question 
now under discussion. 'The words of S.72 make it clear that the Governor (ieneral has been 
given the power to make an Ordinance only under a certain specified condition and only lor 

specified purpose. 41ie prerequisite is the existence of an emergency and die specified 
purpose is to ensure peace and good government. In other words, he cannot make and 
promulgate an ordinmice unless there is an emergency whuh calls for (he exercise of his 
special legislative power gi\en bv S.72 and his Ordinance must be a measure designed to 
ensure peace and good government endangered by tlic emergency. It follows from this that 
an ( )rdinancr made and promulgated when tliere is no emergency uhich nece.ssilates the 
exercise of this spccud legislative power of the Governor-CJeneral is ultra vires. Again, the 
words of the section indicate that an Ordinance passed for purposes otlier dian tlie peace and 
^nnri government of British India would likewise be ultra \ires. Mr Ahmed on behalf of the 
Crown ( <uitended that it is not for a Court of law' to decide whether or not an emergency 
whuh necessitates the promulgation of the Oidinance e.xisLs. Nor is it for a court of law to 
d(^fid<' whether or not the Ordinance conduces to peace and good government; the onlv 
person to judge these matters is the Governor General. He argued that if this view' be accepted, 
tills Court cannot go into the question whether or not the C Jo vernor General w;ui of opinion 
that an emergency which ne< essitates the promulgation of this (Ordinance exists. In support 
• t}»i> view, he referred to well -known decision of the Judicial committee in I.A.1(>9. In 

in' opinion, liie decision in 38 I. A. H)9 does not support the argument of Mr Ahmad, let us 
( xamirie what tlie Privy Council have said in that case. 7'his is what wiis said: 

Ibe petitioners iisk this Bt^ard to find that a state of emergency did not exist, llial raiscvs directly the 
(|iiesiion who i.s to be tlie judge of whether a stale of emergency exi.sLs. A stale of emergency is 
something that does not permit of any exact definition. It connotes a state matters calling for dnistic 
.ictjon whu h is to be judged as such by someone. It i.s more tlian obvious dial the someone mu.st be 
die Governor (feiieriij and he alone. Any odicr view would render utterly inept the whole provision, 
hnjHrgency demands immediate action and that action is prescribed to be Uiken by the (jovernor- 
Gennal. It is ahmc who can promulgate die Oidinancc. 

^ el, if tlie view urged by the petitioners is right, the judgm.=‘nt of the Governor (General 
could be upset either (a) by this Board declaring tliat once the Ordinance was challenged in 
pioceedmgs by way of habeas corpus the Crown ought to prove affirmatively before a Court 
that a Slate, of emergency existed or (b) by a finding of this Board after a contentious and 
protracted enquiry that no state of emergency extsled and that the (Ordinance with all that 
lo owed on u w as illegal. In fact, the content on is so completely without foundation on the 
fare of it that it would be idle to allow an appeal to argue about it. 
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It was next said that the Ordinance did not conduce to the peace and good government 
of British India. The same remark applies, llie Governor-General is the judge of that. 

Let us analyse what these observations mean. ITicy certainly do not mean that the power 
of the Governor-General to promulgate an Ordinance is absolutely untrammeled. To say this 
would be to nullify the express words of S.72 which stipulate that it is only in cases of emergency 
that the Govf*rnor-General can make and promulgate an Ordinance. All that the Judicial 
committee has said in this connexion is that, if the ( jovemor-General judges tliat an emergency 
exists tlie Courts are not competent to say that it does not exist. In other words, an emergency 
exists if the Gfwernor-General thinks that an emergency exists. It follows from tliis view that 
die Governor-General has power to promulgate an Ordinance only if he thinks or judges that 
ihcic is an emergency which necessitates the promulgation of the Ordinance. lo put it in 
another way, even if an emergency exists and the Governor-General does not think there is 
an emergency he cannot promulgate an Ordi).3nce; on die other hand, il there is really no 
emergency but the (hivernor-General diinks there is an emergency he has the power to 
pi<)niu!.‘'itf' an Ordinance. It is what the Governor-General thinks that matters, llie Privy 
council has nowhere said that the court is not peimittcd to decide whether or not die 
(Governor Ciencral hiis judged that there is an emergency. What the Privy Council has said is 
dial it the court finds that the Governor-(Teneral has Judged that there is an emergency the 
C^'iiiit is bound by that judgment. 'Phe Court must, however, decide when called upon to do 
so, whether or not the (iovernor-General hits in fac't judged that there is an emergency. It is 
no argument to say that the Court cannot delve into the mind of a person. This will certainly 
not be the first time that the Court is called upon to detennine the state of a man’s mind. 
The (\)urt has to do this constantly and the Evidence Act abounds in provisions which demand 
that the court shall determine the of mind f a person. The state of a man’s mind is a 
cjuestion of fact capable of being determined like .iny other question of fact. Now, if from the 
very provisions of the Ordinance it is established that the Governor-General does not think 
that there is an emergency is not this Court bound to declare that die Ordinance is ultra vires? 
I have no doubt that diis Court is so bound. Suppose, in this Ordinance the Governor-General 
had said: I do not Uiink there is an emergency which necessitates the promulgation of this 
Ordinance but nevertheless I promulgate it\ Obviously, the ordinance would be ultra vires 
and the Court would have power to declare it to be so. It he had said, ‘I do not think there 
is an emergency which necessitates die promulgation of this Ordinance but nevertheless I 
promulgate it because at some future date an emergency may arise which may require such 
an Ordinance’, would that Ordinar e be valid? In opinion it would be equally invalid as 
the Ordinance just before mentioned. The Governor-General, it is true, is the sole judge to 
determine whedier or not an emergency exists, but for the purposes of promulgating oidinances 
he is n»)t vested widi prophetic powers which would enable him to legislate widi respect to 
some emergency which has not arisen. His powers of legislation are limited to making an 
ordinance when he diinks an existing emergency demands it. Emergency legislation is 
something drastic and immediate-it is nut contemplative legislation. 

An emergency is nowhere defined in the (Government of India Act, 1935, but the meaning 
given to the word may be gathered from S.42 (1) of that Act which makes provision for 
emergency legislation by Ordinance by the Governor-General. Ehe section is not in force as 
it occurs in Part 2 of the Act which is to come into force when Federation is established, for 
the transitional period, S.72 of Appendix 9 takes the place of S.42 so far as emergency 
legislation is concerned. Section 42 runs as follows: 
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II ai .uu uiiie when tlie Federal Ix'gislature is not in session tlie CJovernoi General is satisfied dial 
eiiv UinsUuiccs exist which render it neccssaiy for him to lake immediate action, he may promulgate 
Muh oidmances iis the circumstances appeiu* to him to require. 

Instead of using the words ‘in case of emergency' which are used in S.72 of Sch,f) the 
words used are: ‘ The Governor-General is satisfied that circumstances exist which renders it 
neiessaiv for him to take immediate action.' this is what is meant by ‘emergency'. The Judicial 
C'ommiitee in 58 l.A. Kiy has given the same meaning to the phrase in case of emergency, 
rius IS also the diclionaiy meaning of the word ‘emergency'. An emergency according to the 
Oxford Dictionary is ‘a sudden juncture dr'manding immediate action' or whether he was 
‘sausfied that circumstiuices existed which rendered it necessary for him to lake immediate 
action.' This is what the Ordinance says: 

“Whereas an emergency has arisen which makes it necessary to provide for the setting up 
t»f Special Criminal Courts: 

Now. therefore, in exercise of the powers conferred by S.72 of the (joverninent of India 
.Act, as set out in the Ninth Schedule to the (h)veinnient of India Act, 1^35, the Governor 
Cieneral is pleased to make and promulgate the following Ordinance: 

1. ']) riiis (!)rdinance may be called the Special Criminal Courts Ordinance, lf42. (2) It 
extends to tlie whole of British India. (3) It shall t ome into force in any Pi ovine e only 
if the Provincial CJovemmenl being satisfied of the existence Of an emergency arising 
from a hostile attack on India or on a country neighbouring on India oi Jrom the 
imminence of such an attack, by notification in the official gazette, declares it to be 
in force in the Province, and shall cejtse to .be m force when such notification is 
ies< inded: 

Provided that any trial or proceeding which was [)ending at the time of such rescission 
nui\ be toruinued and completed (is if the provisions of this ordinance were still in lorce." 

Hie preamble does say that an emergency exists which renders it necessary to provide for 
ihr setting up of Special Courts but what follow's in S.l (3) clearly contradicts the preamble. If 
ih»* ( hwemor (ienerai judged tliat such an emergenty had arisen he would take immediate 
action b) siitiiig up Special Courts. He says (hat the Ordinance itself is not in force and shall 
nut come into lorce until tlie Provincial (jovernment considcTs tJiat it should be brought into 
loicc by reasem ol its being satisfied that a certain kind of emergency exists. I would stress here 
that m ca.ses of emergency the Ciovernor-Gencral has power to promulgate Ordinances for the 
peac e* and good government not only of India as a wliolc but of any part thereof. I’here is no 
bar to the (h»\ emor Genenil himself promulgating an ordinance for the peac e and good 
government of any province, if he is of opinion that an emergency existed in tliat province. 
But lie does nc^t do this. He? prcmmlgatcs an ordinance, but he does not put it into force 
anywhere; on tlie contrary he piovidcs in S.l (3) that it cannot be in force in any province? 
until the Provincial Government is satisfied that an emergency exists and considei’s that the 
eme rgency necessitates the Ordinance being put into force. I draw' attention to the words ‘only 
il in S.72 Why does he do thh? The only reasonable answer is because he did not tliink at 
the* lime of promulgating the ordinance that any emergency which required to be met 
immediarely by this oidinance actually existed. If he thought that an emergency existed which, 
in th(^ wciicls of the Privy Council in 58.A.lGy ‘demandecl immediate action' he would surely 
put die ordinance into force at once or fix a definite date and the earliest possible date when 
It would come into force; he certainly would not postpone its effectiveness to some indeterminate 
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date to be fixed by someone else when that someone else considered tliat a particular emergency 
which called for the application of the ordinance had arisen. ITie preamble and S.l (3) are 
contradictoiy, and read together they indicate that the Governor-General has misdirected himself 
as regards tlie conditions under which he is given power to promulgate an ordinance. When 
a preamble contradicts the enacting portion of a statute and that portion is quite cleai*, the 
enactment must prevail over the preiunble. "ITiis principle was laid down by the I louse of Lords 
in (1899) A.C.143 at page 157. 31ic Earl of Halsbury L.C. Said: 

Two propositions are quite clear — one (hat a preamble may afford useful light as to what a statute 
intends to reach, and another tliat, if an enactment is itself clear and unambiguous no preamble can 
qualify or cut down tlic enactment. 

Again at page 185 of the same report Lord Davoey says: 

Undoubtedly- I quote from Chitty, learned Judge’s judgment, words witli which I cordially agree — it 
IS a settled rule that the preamble cannot be made use of to control tlie enactments themselves, when 
they :'»'essed in clear and uiuunbiguous terms. 

Section 1 (3) contains a clear and unambiguous statement. By it Govcrnor Ciencral postpones 
(he operation of tlic Ordinance until (he Provincial Grivernment is satisfied that the emergency 
lecjiiiring the Ordinance has arisen. In other words, he says tliat die emergency requiring the 
Ordinance has not yet arisen. I'he picamble cannot be used to alter or detract from or add 
to (his clear and unambiguous statement in (he enactment itself. I am convinced that an 
emergency necessitating the Ordinance existed: what he thought was that an emergency 
necessitating this Ordinance may arise at some future date from a hostile attack on India or 
on a countiy neighbouring on India or from the imminence of such an attack. Tlie words of 
S72 are (dear: an Ordinance can be proniulgati o only ‘in cases of emergency'. 'Lhc words 
are not in case of apprehended emergeni y or future emergency. Fhe emergency must be in 
existence or in the words of die Judicial Conim’ttcc in 58 l.A. 169 the Governor General must 
judge that an emergency which deniaiifis immediate and drastic action is in existence. A little 
alteration in the Ordinance will bring out more cleiu^ly the contradiction between the preamble 
and the eiiactmeiit. If, instead of the words ‘Provincial Government' in S.l (3) the words 
‘(iovcnior Gtmeral' were substituted, die Ordinance would read dius: 

“Whereas an emergency has arisen which makes it necessary to provide for the setting up 
of Special Criminal Courts: 

Now therefore in exercise of the powers conferred by S.72, Ciovemment of India Act, as 
set out in the Ninth Schedule to the Government of India Act, 1935, the Governor-General 
is pleased to make and promulgate the following ordinance. 

L (1) This ordinance may be called the special Criminal Courts Ordinance, 1942. (2) It 
extends to die whole of British India. (3) It shall come into force in any Province oiilv 
if the Gcr 'mor-General being satisfiecl of the existence of an emergency arising from 
a hostile attack on India or on a country neighbouring on India or from the imminence 
of such an attack, by notification in the official gazette, declares it to be in force when 
such notification is rescinded: 

Provided that any trial or proceeding which was pending at the time of such rescission 
may be continued and completed as if the provisions of this ordinance were still in force.” 

If die ordinance w^as framed thus (and the Governor-General having the right to pass 



922 Towards Freedom: 1943- 1944 


Ordinunces in respect of any Province could very well have framed it tlius) what would be 
the inexitable conclusion? Would it not be that tlie Governor-General when promulgating the 
Ordinance was not t)f opinion that an emergency which required the operation of the 
Ordinance then existed. ITie fact that the Ordinance iis it stands delegates the function of 
deciding whetlier die emergency exists to the Provincial Goveinment makes no difference to 
die force of the argument that the Governor fieneral was not of opinion that on emergency 
existed, it only raises a furdier difficulty in the way of supporting the Ordiiiance-a difficulty 
which I shall preseiidy show is unsurmountable. It has been suggested that die (Jovernor- 
Cieneral considered that an emergency existed which made it neccssaiy not to set up Special 
Courts immediately but merely to provide for the setting up of Special courts ;uid that it is 
lor this reason that the Ordinance is framed not to set up Special Courts immediately but 
only to make provision for the setting up of Special Couils by Provincial Government, when 
the Pnn iiicial Go\ ernmcnt is satisfied that an emergency requires it. In this view, it is argued, 
that It cannot be said that die Governor General did not think that ;in emeigency necessitating 
this kind of ordinance existed. 

I his. ill niv opinion, is a specious iugumeiil. What provides for the setting up of the Special 
C'ourLs^ It is the ordinance and nothing else. What is postponed and left to be brought into 
force bv the Provincial Government when the said (Jovernment is satisfied that an enuMgeiu y 
exists.^ It is that veiy ordinance itself. Section I (d) savs so in lemis. It says that ‘it (the ordinance) 
shall come in* force*, 'llius the very measure wdiich is providing for the setting up of Special 
C ourts i.s postponed till an emergency necessitating die measure arisc^s It follows .diat the 
person promulgating such a measure does not think diat any emergency requiring the measure 
t xisLs In my opinion, the provisions of this ordinance proclaim unmistakably that the 
(h)V(Tnor-Cieneral did not diink that an emergenc y vvhich necessitated the ordinance actually 
( xisterl. He mav have thought that such an cineigency may arise at some future time. 'That, 
however, is not enough. The (jovemor-General had no power to promulgate this ordinance 
unless he was of opinion that the emergency recjuiring it actually existed; it is therefore ultra 
vires of the (h)V'emor-Cjeneral, 

.Mv Ixiid the C'hicf Justice and my learned brother Khundkar have said that we cannot 
sav mat the emergency did not exist because the emergcMicv is the war vvhich is a ‘historic al’ 
fact of which we must take judicial notice. I'hey hold the view that in the face of existing 
hisioiical facts, tins Court is bound to hold that theie was an emergency £uid ihereforef to hold 
ihat ihe (ioVernoi (General had judged that there was an emergency. 'I’o do otherwise they 
sav. would be to shut our eyes to well known historical facts. I ic'.spectfully dissent from this 
view. Ihe Privy Council has said in ,5H I. A. that once the (h)vernor-(»enera! has judged 
that there is an emergency, this Court Cctnnoi say (hat tlierc was none whatever may be the 
hi.sl(irical facU. It we cannot look at histcjrical fa* t,s to decide that there w^as no emergency we 
are equally inc ompetent to look at historical facts for the purpose of deciding that tJiere is an 
emergenc y. rire to be completely blinci in this respect and not blind in the Nelsonian 
manner, [here is no scope for putting the telescope once to ih' blind eye and once to the 
s'limd one. What I have taken pains to show is that the Ordinance itself proclaims that the 
(jovernoi Gtmeral has not judged that there is an emergency. In the preamble he says that 
an emergency necessitating the Ordinance has arisen but in S.l (3) he says that It has not, 
that it 1 .S yet to anse-and the canons of statutory interpretation say that S.l (3) shall prevail 
t ver the preamble. If my interpreUition of S 1 (3) be correct, then w'hatevcr may be the 
historical facts, wci cannot say that an emergency nece.ssitating the Ordinance exists, as that 
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would amount to contradicting the Governor-General on the question of the existence or 
non-existence of the emergency and this we are not pennitted to do. 

My Lord the Chief justice has referred to the proclamation of the Governor-General under 
S.102, Government of India Act, 1935. He says that this proclamaUon showed that there was 
an emergency and that it could not be said thereafter that no emergency existed. I respectfully 
disagree with tliis view. ^Flie proclamation of emergency under S.102 was made for the purpose 
of giving power to the Federal Legislature to make laws for a province with respect to any of 
the matters enumerated in the Provincial List and for this purpose only. The emergency 
justifying an Ordinance is quite another matter. A proclamation of emergency under S.102 
will not necessarily be sufficient to empower the Governor-General to make an Ordinance. 
Before he can make an Ordinance the Governor-General must judge that an emergency which 
necessitates the particular Ordinance exists. This the Governor-General has not judged when 
promulgating tliis Ordinance. 

A second reason is canvassed by Mr Meyer for holding that the Ordinance is ultra vires. 
This ^ '.t he says: Parliament heis entrusted the Governor General and the Governor-General 
alone with tlie duty to judge whether such an emergency exists as would justify him in 
promulgating an Ordinance. The Governor-General cannot delegate the duty to determine 
whether an emergency exists to any one. In the present case the Governor-General has not 
judged whether an emergency which necessitates this Ordinance, exists: but he has left it to 
the Prtjvincial Government to do this and consequently the Ordinance is ultra vires. 

We have therefore to determine first who is the person who in this case is deciding whether 
such an emergency exists as would necessitate tliis Ordinance and secondly, whether that 
person has the right to decide this matter. Let us again look at the Ordinance. In the preamble 
the (jOvernor-General says that ‘an emergency h i* arisen which makes it necessary to provide 
for the setting up of Special Criminal Courts’. Ii *d this statement remained uncontradicted, 
perhaps, one could have said litde in support of tlie present argument. But in S.l (3) the 
Governor General says that the Ordinance is not to come into force until the Provincial 
Government is satisfied that an emergency has arisen from a hostile attack on India or on a 
country neighbouring on India or from the imminence of such an attack and being so satisfied 
declares it to be in force by a notification in the Gazette. It is thus clear that the Ordinance 
has no force at all until the Provincial Government decides to bring it into force upon being 
satisfied that an emergency necessitating the Ordinance exists. I would point out here that S. 1 
(3) does not say that the Provincial Government shall bring the Ordinance into force whenever 
tliere is a hostile attack on India o, in a country neighbouring on India or whenever there 
is imminence of such an attack. Some at least of these events had actually happened when 
the Ordinance was promulgated. Burma had been invaded. All or any of the above mentioned 
events may happen and yet tlie Provincial Government may not according to the terms of 
the Ordinance be justified in not bringing it into force. 

One must be rireful to distinguish between an emergency and the events which may lead 
to an emergency, fliey are not equivalent matters. An invasion may lead to food shortage; this 
would be an emergency necessitating one kind of legislation or it may lead to sabotage and 
that would require anotlier type of legislation. In the present Ordinance very wide powers are 
given to the Provincial Government, in fact overriding powers are given. 'Fhe Provincial 
Government may let the Ordinance remain inert as it was when promdgated by the Gover- 
nor-General or it may give it life. The Provincial Government is left to decide whether an 
emergency of such a description has arisen as would justify the ordinance being put into force. 
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A rec ent amendment of the Ordinance makes the point I am labouring clear, llie Special 
Courts (Sec ond Amendment) Ordinance of 1942 (ordinance 42 of 1942 brought into force in 
August 1942) adds another event from which an emergency may arise. It is ‘any disordei in 
the pi o\ nice'. It is obvious diat tlie Provincial Government is not bound to bring the Ordinance 
into foice as soon as anv disorder occurs in the province. 41ie Provincial (iovernment is tiskcd 
to judge whether such disorder h;is created ;m emergency of such description as would justify 
iht' Ordinance being pul into force. If the woids of the preamble and S.l (d) are read together 
and cuiahsed this is what we find the Govemor-GenertU saying in efl'ect: ‘I am of opinion that 
if an emergency arises from invasion, imminence of invasion or internal disorder Special 
C riminal CourLs should be set up, the pow er of the High Ctiurt should be curtailed and certain 
other things should be done. I leave it howTver to the Provincial Government to decide 
whether such an emeigenc\ has arisen b) reason of these events as would require the creation 
ot Special CourLs, tlie curtiulrnent of the power of the High Court and (he doing of the other 
things mentioned in the Ordinance.’ 

I can quite realise an emergency arising out of imminence of invtision which would justity 
an OidiiiiUice cuilailing the right of the subject to have recourse to the High Court. 1 can also 
. nvisage an emergency ansing from the imminence of invasion which could not possibly justify 
an ( )rdinancc cuiUuling the powers of the High Court to rectify injustice. When die High 
couit is functioning normally, sitting in its usual place and dealing with intiicate civil mall(*rs 
a.s if nothing unusual had happened I find it difiicult to appreciate how a curtailment of its 
po\^el^ to do justice in criminal matlei*s can help to solve any emergency arising'-out of a 
threatened in\ «tsion In my opinion in these conditions such curtailment w'ould further intensify 
the eniergencv bv creating panic among the people. ITie position would be different if owing 
tn bombing nr sciine similar cause die High Court had to disperse to places which were not 
fiLsiK at cessible to the people. However, it is not for this Couit to decide whether the Ordinance 
IS justified (jr not, in this matter also the Privy council has said that die (/overnor-Cieneral is 
tfie Nole judge. I have digre.ssed somewhat, but I have done so to empha.si.se the point that 
thr C.h>\rinor-Cieneral is leaving it entirely to the Provincial Government to decide imt only 
i! an emergtMicv exists but also to decide whether the emergency i.s of such a description a.s 
would justify the Ordinance. 

I he Provincial Chivernment has decided that even in Calcutta where there is no riot or 
ci\il Lfimmuiion, where all Courts including the High court are sitting and carrying out dicir 
nonnal duties in a normal fashion, a person wrongly convicted and sentenced by a Special 
C riminal Couit situated at a place a few minutes walk from this Court will not have the right 
In demand any redre.ss from this Court. I have referred to tlie conditions under which the 
Ordinance has been brought into force in Bengal not for die purpose of ventilating the opinion, 
whi( h I hold, dial there is not necessity for this Ordinance at any rate in this part of Bengal 
as iny opinion regarding the propriety of enforcing the Ordinance is of no relevance in a 
disc ijssion regarding its validity; but I refer to these matters to illustrate die fact that while it 
IS quite possible for the (lOvernor-Gcneral and the Provincial Government to hold different 
VK ws fin the cjueslion whether such an emergency exists in B^mgal as wciuld justify diis 
(Ordinance, the Governor-fjencral abdicates his duly to judge diis matter and gives the 
Provincjal (JovernmeiU die complete and exclusive right to decide it. Having regard to all 
these circumstances is dicre any doubt as to the person who in this case is deciding whether 
suc h an emergency exists as would justify thi» ordinance? In my opinion there can be none. 
It is the Provincial Government which is being made the .sole judge of this emergency. 
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Tlie next point to decide is whether the Governor-General can empower the Provincial 
(lovemment to decide whether an emergency which necessitates the Governor-General’s 
Ordinance exists. We must again go back to S.72 of Sch.9, Government of India Act, 19d5, 
and to the decision of the Privy Council in 58 1.A.169 where this section was interpreted. Section 
72 gives power to the Governor-General to legislate by Ordinance if an emergency requiring 
die Ordinance exists. Who is to decide whether an emergency exists? The Judicial Committee 
in emphatic terms has said that it is more dian obvious diat the ‘Governor General and he 
idone’ is to judge whcdier a state of emergency exists. After this, diere is no room for suggesting 
that any (me else has the power to decide diis matter. I wish to make it clear that I am not 
now dealing with the question of the delegation of legislative powers, but with the question 
whether a particular function assigned to the Governor-General by Parliament can be assigned 
by him to any one else. Parliament has entrusted to the Governor-General the judicial function 
of deciding whether such an emergency exi'^s as would justify him in promulgating an 
Ordinance. I have described the function as a judicial one deliberately. Ihe decision whether 
or not Mn emergency necessitating the exercise of his ordinance making powers exists is not a 
inechanicai act which involves no matter of discretion and which can be performed by one 
person as well as by any other. It is a function which involves die exercise of one's deliberative 
faculties and faculties of judgment and discretion. Where the performance of such a function 
is entrusted by Parliament to any one he must discharge it himself, he cannot unless expressly 
permitted to do so by Parliament, delegate this function to any one else. Tlie doctrine ‘dclegata 
potestiis non potest delegari’ (a delegated power cannot be delegated) is one, which i.s usually 
applied in cases arising out of contract, but die principle of that doctrine is of universal application 
and would apply in this case. If authority be needed for this proposition I would refer to the 
case of 19 Howell State Triids 1030 at p. 1(K)3 v'Mcre it was observed by Lord Camden that a 
Magistiate can have no iissistant nor deputy to execute any part of his employment ‘because 
die right is personal to himself and a trust that he can no more delegate to another than a 
justice of the peace can transfer his commission to his clerk.’ 

In giving the Governor-General ordinance making powers, Parliament imposed die duty 
upon the CJovenior General to judge whether or not an emergency which necessitated an 
Ordinance existed and that trust he can not delegate to another. In the present ctise the 
(jovernor-General has delegated this trust or function to die Provincial Government and this 
makes the Ordinariv^e ultra vires. To meet this argument, Mr Ahmed on behalf of the Crown, 
referred us to the well-known deci-sion of the Privy council in 5.1. A. 178 and also to certain 
recent decisions regarding this Ordinance of different High courts where 5.1. A. 178 was relied 
upon to repel the contention that this Ordinance is ultra vires. I'hc decisions are A.I.R. (30) 
1943 ALI 2(i I.L.R. (1943) Nag.73 at pp. 89, 90, A.I.R. (30) 1943 Pat.2-1 at pp. 26, 27 and an 
unreported decision of the High Court of Bombay [A.I.R. 1913 Bom. 169 (F.B.).) 

I shall first deal with 5.1 A. 178 In 1869 the Governor-Ckmeral in Council, which was then 
the Indian Legislature, passed an Act purporting, inter alia, to remove the Garo Hills from 
the jurisdiction ol .he Courts of Civil and Criminal Jurisdiction and to vest the administration 
of civil and criminal justice within that territory in such officer as the Lieutenant Governor of 
Bengal might from time to time appoint. The Act was to come into operation on such date 
as the Lieutenant Governor should by notification in the Calcutta Gazette direct. By S.9 of 
the Act the Lieutenant Governor was empowered from time to time by notification in tlie 
Calcutta Gazette to extend "mutatis mutandis" all or any of the provisions of the Act to the 
Jaintia Hills, Naga Hills etc. The question arose whetlier this Act was intra vires of the Indian 
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Legislature. Tlie majorit)' of a Full Bench of this Court held that S.9 of this Act was in excess 
of the legislative powers of the Indian Legislature because that section was not legislation but 
a delegation of legislative power, inasmuch as, it was left to the Lieutenant Governor to extend 
the Act or such portion of tlie Act as he thought fit to different areas, llie Judicial Committee 
held tliat the decision of the majority of the Full Bench was wrong and allowed the appeal. 
Fhis is what their Lordships said: 

But their l^ordships are of opinion dial the doctrine of die majority of the Court is erroneous, and that 
It rests upon a mistaken view of the powers of the Indian l/?gislature, and indeed of the nature and 
pniiciples of legislation. ITic Indian Legislature has powers expressly limited by die Act of the Imperial 
Parliament which created it, and«it can, of course, do nothing beyond die limits which circumscribe 
these powers. But, when acting within those limits, it is not in any sense an agent or delegate of the 
Imperial PailianieiiU but has, and was intended to have plenary pow'ers of legislation, as large and of 
die same nature, as those of Parliament itself. I he established courts of justice when a question aiises 
whether die prescribed limits have been exceeded, must of neccssiw determine dial question, and the 
only wav in which they can properlv do so, is by looking to die lenns of die instrument by which, 
atlimiativelv, the legislative powers were created, and by which, negatively, they are restricted. If what 
has been done is legislation within the general scope of the iiffirmative words which give die power, 
and il It violates no express condition or reslnction by which dial power is limited (in which categors' 
would, of course, be included any Act of die Imperial Parliament at vaiiance with it) it is not for ay 
Court of justi- ' to inquire fuillicr, or to enlarge constructively those conditions and restrictions. 

.Again (at page 195) tliis Ls what their Lordship.s say: 

flic proper Legislatiue has exercised iLs judgment as to plaice, person, laws, p(>weis; and die result of 
that judgment has been to legislate conditionally as to all diese diings. llie conditions having been 
hillilled, the legislation is now absolute. Wlierc plen.uy poweis of legislation exist as to particulai 
suhjecis, whether in an Imperial or in a Provincial Ia'*gislalure, diey may (in their Ixiidships’ judgment) 
be w»H exercised, either absolutely or < onditionally. legislation, condiuonal on the use oi particular 
pr.'wers, or on die cxcicise of a limited discretion, entrusted by the legislature to persons in whom it 
pi. ice confidence, is no uncommon thing, and in many circumstances, it may be highly convenient. 

i liese observ ations of tlie Judicial Committee are relied upon by the crown as a complete 
answ ei to the present argument that the ordinance is ultra vires because the Governor General 
by S 1 {'.Vj of die Ordinance has delegated to the Provincial Government a function entrusted 
by Parliament to die Governor-General alone viz., the function of judging w'hetlier or not an 
emeigenrv necessitating tlie ordinance exists. In my opinion an analysis of the decision m 
(1H7H) i A C- 889 will show that it does not aaswer this argument urged on behalf of the 
()(‘titioiiers and that it has really very little to do with the point under discussion. 7'he Judicial 
C^inimittee were dealing with an Act of the Indian Legislature, a body clothed with general 
legislative powers by the Indian Councils Act passed by tlie British Parliament. I would 
empha.sise that the Judicial C’ommitteo do not say that an authority clothed with general 
kgislative powers can delegate such general legislative power, to anoUicr authority. On tlie 
contrary they said that this could not be done. ITieir view was that there had not been any 
such delegalifin in this case but only conditional legislation. At p. 194 this is what they observed: 

Ihcir L>rclships agree dial the Governor-General in council (l.c. then Indian I/?gislaturc) could not by 
any power of enactment create in India, and arm with general legislative authority a new legislative 
power not cre ated or authorized by tlic CounciL’ Act. Notliing of dial kind has, in their Lord.ships' 
(»pinion, been done or attempted in die present case. 
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As I have said before I am not at present dealing with the question of delegation of legislative 
powers at all, but with the question whedier tlie judicial function entrusted to the Governor- 
General by Parliament of deciding whether a particulai* type of emergency exists which required 
legislation by ordinance could be delegated to someone else (1878) 3 Ax. 889 has not dealt 
with this question at all; it was not a question which arose for consideration in the case and 
nothing which was said in (1878) 3 A.C. 889 can be Uiken to indicate that such functions can 
be delegated. In fact the general principle underlying the maxim delegata potestas non potest 
delegari was expressly recognised by their I..ordships when they said that the Indian Legislature 
which was clothed with general legislative authority by Parliament could not clothe any other 
body with such general legislative authority. What the Privy council decided was only tliis. 
When an authority is given plenaiy or unconditional powers of legislation witli certain limits 
pi escribed by Parliament, it can witliin tliose limits do anything which Parliament could have 
done. Having unconditional powers it could pass conditional legislation. Ihe Privy Council 
have not said that when an autliority is given only conditional powers of legislation it can 
legisl'it ^'^vond those conditions; nor have they said that where an authority has to decide 
whetlier a certain condition precedent giving it power to legislate exists, it can leave the decision 
of diat matter to some one else. Parliament hits enacted that the Governor-General can legislate 
by ordinance only on condition that the Governor-General is of opinion that an emergency 
requiring the Ordinance exists. Nothing said in (1878) 3 A.C. 889 cim be interpreted to permit 
th(» Ch)vernor-(jencnil leaving anyone else to decide whether or not an emergency exists. 

Wliere an authority is given plenary power to do a certain thing by legislation, it may be 
that that authority' can validly make a law whereby it empowers someone else to do that thing. 
I do not say that this can be done, but admitting for the sake of argument that (1878) 3 A.C. 
889 has decided that this can be dcre. I would ^Hll say that the contention of Mr Meyer that 
the Governor-General cannot delegate his function of judging whether an emergency exists 
if) anyone, remains unassailable. If the Governor-General had been given power by Parliament 
to declare by legislation that an emergency existed it may be tliat he could by Oidinance 
empower the Provincial Government to make such a declaration. But Parliament has not given 
this legislative power to die Governor General. The Governor-General has no power to legislate 
by Ordinance at all until he first judges that diere is an emergency requiring the Ordinance. 

1 here is therefore no power in the Governor-General to legislate by Ordinance that Provincial 
(h)vemment shall decide wheUicr an emergency necessitating the Ordinance exists. I shall 
now deal briefly with die decisions of the other High Courts regarding die points raised. In 
A.I.R. (30) 1943 ALL. 26 die argu ent was that inasmuch cis the Ordinance was not put in 
operation on the date of its promulgation it must be presumed that no emergency existed 
and thereiore the Ordinance was bad. This argument was met by Iqbal Ahmad CJ. thus: 

Ihe short answer to tliis contention, to my mind, is tliat die Governor General is the sole judge as to 
the existence or absence of an emergency and atcordingly, die validity of an Ordinance which is 
odierwise inti^a vire he Ciovernor-General cannot be called in question on die ground that no emergency 
as a matter of fact existed. 

He then referred to 58 LA. 169 It .seems that the point of view placed before us by 
Mr Meyer, viz., that the Ordinance shows that die Governor-General did not judge there was 
an emergency, was not placed before the Allahabad High Court. What the chief Justice has 
said diere is no answer to the point raised in this court. It was also argued in that case that 
the Governor-General had delegated die determination of the question of emergency to the 
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ProMiicial Government and that such delegation was not permissible. 'I’he Chid* Justice met 
the point thus: 

It' the Oidinjjiie woi. \ahdlv piomulgatod i)n 2nd |;uuiaiy its vdiditv could not he questioned on tlie 
j^Toiind that its eiifoi cement wiis deferred and was made depeiulent on anv specified set of facts. 'Ihe 
power to piomulgate an Ordinance neccssaiilv cariies with it tlie power to specify the conditions 
necessarv tor its enforcement. 

He refened in support of his view to the ca.se in (1882) 7 A.C. 829 which followed (1878) 
^ A.C. 88.9. With great respect to the learned Chd justice I am unahle to agree with his view. 
He starts b) sa\ing ‘If the Ordinance was validly promulgated on 2nd januar)'. Certainly, if 
u was validly promulgated its validity criuld not be challenged. I'he question is whether it was 
validly promulgated. Next, the question raised was not one of merely defeiring the entorcemeiU 
ol a valid law : the (]ue.stion related to propriety cd* the deli‘galion of a judicial function to 
decide on a certain matter. I his que.stion was not considered by the learned Chief justice. In 
.'V.I.R. \3()) 1943 Pal. 21 it wa.s iugued that the (jovernor-Creneial could leave the question of 
file exl.^tence ol an emergency to an) one else. Next it w';is argued that thi* fact tliat the Cjuestion 
tegarding the existence ol the einergenc) was left to the Provincial (foveiiiinent showed that 
du re wa.s no emergenc). Ixcstlv, it was said that the fact that it was left to the liovinci.il 
Government to decide when to bring the Ordinance into fon t' also showerl that there w;rs 
lealK no eiiicrgencv. .All these aigunu*nts weie met b\ sa>ing that in .“>8 I. .A !(>!) the Pnvy 
1 oiincil said that the (iovei nor General was the sole judge ol wlu'ther an emergenry existed. 

1 a/J All [, said ‘the meie recital in tlie pieamble that there was an emergemv is enough ' He 
goe^ on to sa\ that once there is such a rental tluMi the Oidinance must b(‘ held to be a good 
(iidinance and ‘all the provisions made theiein including the provisions of S I (3) by which 
ihr PioviiKial (h)\eniinent aie to dende vsheiv tlie Special C/oiiils an* to be ( onstituti^d must 
also be held to Ik* good 

1 le* qLU‘siion ol the validity ol ih»’ delegation of the lunction to d(*cide w hether an emergency 
cxisti'd t>i not wa.s not spocilicaliy dealt with at all I must respi‘c iliilly disagiee with the view 
ol l a/l All j. that the statement in the preamble [JievenLs us from deciding whether or not 
the (i(»\einor Genei.il had judged that an em«‘igemv existed. Nor i an I agiee with him that 
tills statement in the preamble protecls ever)’ other provision in the Ordinance from being 
declared illegal, l'ii/1 All j leferred to (1878) 3 A C’. 88!) when dealing with the poslponenuMit 
ol tile (‘nfoicemcnt of the Ordinance. As I have said before (1878) 3 A.C. 889 hits not dealt 
with the cjuestion of the propriety ol the delegaUon ol the lunction of th(' Ciovemor-Cieueral 
to decide whether an emergency iwists so it is not lu^cessar)' for me trj deal with that pari of 
the ia/1 Ali j.\ judgment. 

In I.L.R 190 Nag. 73 it wa.s argued that the (iovernor-Cieneral had promulgated the 
Oidinance br-fore an emergency had arisen and had abdicated his legislative auUiority in 
fay our of the Provincial Government to promulgate the Ordinance when the actuiil emergency 
arose. Niyogi j., relied on :)8 l.A. H)9 and said that the (iovernorA General wa.s the sole judge 
t(i flecide whc'ther cm emergency existed and added ‘It must be assumed that there wa.s an 
eniergc^nty when he declared that there was'. He waml on to say that the Ordinance wits 
ptoniulgalcd to meet an emergency winch wa.s likeiv to become more acute and all that S. I 
^3) did was to indn ate at what acute stage the Orclinance was to be put in force. He then 
1 filed on (1878) 3 A C. 88?) and held that die Ordinance wa-s intra vires of the Governor- 
( icneral. All 1 need say is that the* precise form of die arguments addressed to us was different 
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from the arguments addressed to Niyogi J. I would respec tfully add that I am not able to 
accept his interpretation of S.l (3) for the reasons which I have already given when dealing 
with the arguments addressed to us. 'ITiere remains an unreported case decided by the Bombay 
High Court which was placed before us by the learned Deputy Legal Rcmembranrer, Viz. 
Cr. Application No. 431 of 1942 [A.I.R. 1943 Bom. 169 F.B.|. Dealing with the argument that 
the Ordinanr e showed that there was no existing emergency because its enforcement was 
postponed. Beaumont CJ. said this 

I'hc Governor General has said tliat im emergency exists, and to say tJiat there cannot be an emergency, 
unless it is necc.ssary instantly to bring the terms of tlie Ordinance into operation, is to suggest that 
there can be no emergency with which tlie Governor General can deal before it arises. It suggests that 
the Governor-Cieneial can never exercise any foresight in the protection of tlie State. 

With great respect to Beaumont CJ. I must "ay that I entirely disagiee with him in his view 
that the Governor General urn promulgate an Ordinance before an emergency arises. He tan 
exerri^-- his foresight and contemplate Oidinances but he can promulgate them only when an 
emergency exists. Section 72 as inteipicted by die Judicial Committee in 58 I.A. 169 makes 
this quite clear. I agree that die (jovernor-Cierieral can use his foresight in die protection ol die 
State. He may promulgate Ordinances to protect die State from an impending distister but an 
impending disaster means an existing emergency. If I may say so with great respect, Beaumont 
C..|. was not quite right in his appreciation of the term ‘emergency’ as used in S.72 of sch.9. It 
is soniediing in existence which calls for immediate action. VVlien dealing with question of the 
delegation of the Govemor-Cjenerars function to judge whether tm emergency existed, the 
learned chief justice said that the use of the woid ‘emergency’ in sub.S.(3) of S.l wah ‘rather 
urilortunate’ because it suggested two emergenci' s He added that there was only one emeigency 
viz., that which justified the promulgation of the ^‘idinance and it was that emergency which 
justified the Governor-(.Jener;d in leaving it to the Provincial Government to biiiig the ordinance 
into operation ;is part of die machiner)' for caiiyiiig out the ordinance.' 

I am aware of die principle that emeigency legislation cannot be so carefully and skilfully 
drafted as normal peace-time legislation and that courts in construing emergency legislation 
should bear this in mind and avoid being too meticulous or fastidious but I would respectfully 
say that the cdiistruclion put on S.l (3) by the learned Chief Justice savioui-s more of legislation 
than of construction. Furdier it should be remembered that die ordinance is taking away 
valuable rights from the subject and also curtailing the jurisdiction and poweis of diis Court; 
when an Act or ordinance does th^ die duty of the .uirt is to be vigilant and to satisfy itself 
that all the conditions necessai*y tor the validity' of such an ordinance or Act have been 
complied with. Bearing all this in mind I am unable to agree with Beaumont CJ. that all that 
b. I (3) does is to leave the Provincial Government to put the machineiy of the Ordinance 
into action. It does something more; it leaves it to the Provincial Government to decide whether 
such an emergency exists as would justify the Ordinance being put into operation. If 1 may 
say so, with the 5 »*eatest respect, in most of the cases one point is lost sight of, viz., that die 
emergency and the measure to meet it are not unconnected mattere and that Uicy are 
interdependent, llie measure is something which is taken to meet the particulai' emergency. 
These two diings cannot be viewed apart from each other. They are inextricably bound 
together. The person who decides die emergency must also devise the measure to meet it. 
One person must be responsible for both. It is this principle that has also been ignored in the 
promulgation of this Ordinance. 
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The tliird uiid the last point urged by Mr Meyer is this: The Governor (. I eneral has not 
only delegated the function of deciding whether the emergency exists but he has also delegated 
his legislative functions to the Pnnincial Government. I'he Governor-General does not decide 
what jurisdiction the dilTerent Courts aie to have; he has left that to the Provincial Government 
to decide either bv itself or by some officer empowered in this behalf by the Provincial 
Government. By tliis Ordinance it is the Provincial Government or the olTu er of the Provincial 
Government who is given power to decide how much of the criminal jurisdiction of the High 
Court IS to be taken away. My Lord the Cliiel Justice and my learned brother Khundkar have 
dealt witli tliis point \'er\’ fully and 1 cannot usefully add anything to what they have said. 

I would rest rny decision that the ordinance is ulUa vires on the otlier grounds discussed 
b\’ me. As die ordinance is ultra vires we must hold that the Special Court which liied the 
petitioners was not properly constituted and had no jurisdiction to try them. I'his rule must 
therefore bo made absolute, llie convictions and sentences must be set ;Lside. The order tliat 
1 would piLss would be that the petitioneis be rele;ised and that Provincial (h)vernment should 
re-arrest diem and proceed against them according to hnv in the ordinary C'oiiits 

B\' the court ~ As the majority of die Coiiit is of the opinion that the a[)plicants have 
been con\icted bv a Court which had no jurisdiction to deal w'ith diem and as the other 
member of the Court is of the opinion dial the tribunal under no circumstances could have 
)iinsdiction (»ver them, we make the order that the conviction be set aside and that the 
applicants b released, but that they b<‘ re-arrested and dealt with in the ordinaiv Court 
according to the ordinarv process of Lnv. It will be for those in charge of this ca.se to see that 
these persons are rearrested and brought before die Magistrate and dealt wath; and we direct 
the atieiuion of the Magistrate to the provisions relating to bail in S. IdO A of the Defence o( 
India Rules, but not in the sense that vve suggest that they should have bail. C\*rtificate is 
granted under .S.2(G, Government of India Act. 

KS. 


Conviction set LLside. VV 



Keshav Talpade (Appellant) v. Emperor 
[Gwyer CJ., S. Varadachariar and Zai'rullah 
KhanJJ. (22 April 1943)] 
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G.N. Joshi (B.G. Thakar, with him) instructed by R.G. Naik, Agent — for Appellant. 

N P Kngineer, Advocate-General, Bombay (M,M. Desai with him) instructed by B. Baiieijee, 
Agent for Respondent. 

Sir Brojendra Mitter,* Advocate-General of India (H.R, Kazimi, with him) instnictcd by 
K.Y. Bhandarkar, Agent for the (jovernor General in Council. 

Gwyer C.J, — In this case the appellant appeals against the refusal of a Division Bench 
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of the High Court of Bombay to grant an order under S.491, Criminal P.C., in the nature of 
writ of habeas corpus in order to secure the release of the appellant from detention under an 
order purpoiting to be made under R.‘26 of the Defence of India Rules. 1 he appellant was 
anested on 24tli August last under R.129, and an order for his detention under R. 26 was 
made by the Provincial Government on 27th August. Tlie ground on which die appellant 
asked for an f)rder under S.491 was tliat the Defence of India Act, 1939, and as a necessary 
corollary the inles made thereunder are ultra vires, since the Act purports to relate to the 
defence of India, and no power is conferred on the Central l/?gislature or upon any other 
Legi.slature in India to legislate on that subject. This is a startling contention and, if it is sound, 
would have even more startling consequences. It is therefore necessaiy to examine (;lo.sely the 
facts of the case and the relevant statutory provisions which have been brought to our notice. 
I he appellant states that tlie he was arrested by a police officer on 24th August 1942 and 
detained in custody, that on 4th September, h. was removed to the Thanajail; and that he 
lf*aTned later tliat an order had been made by the Bombay Government dated 27lh August, 
which the following terms. 

‘Whereas the Government of Bombay has received a report from tlie Commissioner of 
Police, Bombay, that the person known as Keshav 'I'alpade had been arrested and committed 
to jail custody under sub-rules (1) and (2) respectively, of R. 129 of the Defence of India Rules. 

And whereas the (government of Bombay is satisfied that with a view' to preventing the 
said Keshav Talpade from acting in a manner prejudicial to the defence of British India, the 
public safety, the maintenance of public order and the efficient prosecution of the w^ar, it is 
necessary to make the following order.’ 

Now, tliereforr, in exorcise of the powers lonforred by sub-R. (4) of R.129 read with R. 26 of said 
lulos, the Govoinmcnt of Bombay is ph ased to due.-, (a) that the .said Keshav I'alpade be detained 
until furtlier ()rder.s, (b) that he sliall be detained in tlii lljana District Prison until iiny other place for 
his detention is determined by a competent autliority undei sub r. (.5) of the said R. 26; iuid (c) tliat 
he sliall foi the piuTioses of the Security piisoneis DetenUon Conditions Order, 1941, be classified as 
a Class II security pri.soiicr. 

4he appellant further .states tliat he is now detained in the Yeravada jail, Poona He denies 
that he ha.s acted in any manner prejudicial to the defence of British India,thp public safet\\ 
the maintenance of public order and the efficient prosecution of war; on the contraiy he savs 
that he believes in giving unqualified aid to the efficient prosecution of war. It is not disputed 
that he is in fact detained under the order to which v ? have referred. Ihe two rules, 26 and 
129, arc in die following terms. 

‘2() (1) The Cenlial Government or the Provincial Government, if it is satisfied with respect 
to any particular person that with view to preventing him from acting in any manner prejudicial 
to the defence of British India, die public safety, the maintenance of public order. His Majesty’s 
relations widi foreign powers or Indian States, the maintenance of peaceful conditions in ti ibal 
areas or the etiic u nt prosecution of the war it is necessary so to do, may make an order: 

(a) directing such person to remove himself from British India in such manner, by such time 
and by such route as may be specified in the order, and prohibiting his return to British India, 

(b) directing dial he be detained; (c) directing that, except in so far as he may be permitted 
by the provisions of the order, by such audiority or person as may be specified therein he 
shall not be in such ai ea or place in British India as may be specified in die order; (d) requiring 
him to reside or remain in such place or within such area in British India as may be specified 
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in the order and if he is not already there to proceed to that place or area within such time 
as mav bo specified in the order; (e) requiring him to notify his movements oi to report himself 
or both in such manner at such times and to such authority or pei-son as may be specified in 
the order; (f) imposing upon him such restrictions as may be specified in the order in respect 
of his employment or business, in respect of hi.s association or communication witli other 
persons, and in respect of his activities in relation to the dissemination of news or propagation 
of opinions; (g) prohibiting or restricting tlie possession or use by him of any such article or 
articles as mav be specified in die order; (h) othenvise regulating his conduct in any such 
particular as may be specified in the order' 

Provided that no order shall be made under cl. (a) of Uiis sub rule in respect of any British 
Indian subject of His Majesty. 

Provided further that no order shall be made bv the Provincial Government under cl. (c) 
of diis sub-mle directing that any person ordiiuu-ily resident in the province shall not be in 
the province. 

(.^) An order made under sub rule (1) mav require the person in respect of whom it is 
made to enter into a bond, with or without .sureties, for die due perfomiance of, or as an 
alter native to die enforcement of, such resli ictions of ctmditions made in the or der as may be 
specified in the order 

(I) If arv person is in ;uiy ;u^ea or place in contravention of an order madt* under die 
provision oi this nrle, or fails to leave any area or place in accordance with the requiiemenls 
of such an order, then, VNithout prejudice to the provisions of sub r. (5), he may I/e removed 
troni such area or plac e by any police officer or by anv person acting on behalf of CJovernment. 

i’i) S(j long its there is in force in respect of any' person such orcl(*r as aforesaid diretting 
iliaf he be detained, he shall be liable to be detained in such place, and under such conditions 
a^ to iTKuntenance, discipline and the punishment of olfencivs and breaches of disc ipline, as 
die C'entraJ (iovemment or the Provincial Goveinmenl, at the ciise may be, may from time 
ro lime determine. 

i.'iA) Where the pow'er to determine die place of detention is exercisable by the Provinciiil 
Government, die power of the Provincial ( fovernment shall include power to determine a 
place of detention outside the province: 

Provided dial; {a)no such place shall be determined save with the previous consent of the 
Provincial (Government of the Province in which the place is situated, or where the place is 
suuated in a Chief Commissioner's Province, of the Central Govcninicnt; (b) the power to 
deiermme dic^ conditions of detention shall be exercised by the provincial (lovcniment of the 
province in which the place is situated, or, where die place is situated in a Chief Commissioner's 
Province, by the (Jentral Government. 

(5B) If the Central Government or the Provincial (joveriinient, iis the case may be, has 
I (*a-son to believe dial a person in respect of whom that Government has made an order under 
cl (b) of subr. (1) directing that he be detained has absconded or is concealing himself so 
that such order cannot be executed, the Government may; (a) make a report in wiiting of the 
fact to a Presidency Magistrate or a Magistrate of the First Class having jurisdiction in the 
plac.e where the said person ordinarily resides; and thereupon the provisions of Ss. 87,88 and 
Criminal P.C^ IfffiS, shall apply in respect of die said person and his property as if the 
oidcT directing that he be detained were a warrant issued by the Magistrate; (b) by notified 
*)rder dirext the said person to appear before such officer, at such place and widiin such 
period as may be specified in the order; and if the said person fails to comply with such 
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direction he shall, unless he proves that it was not possible for him to comply therewith and 
that he had within the period specified in the order infonned the officer of tlie reason which 
rendered compliance tlierewith impossible and of his whereabouts, be punishable with 
imprisonment for a term which may extend to seven years or with fine or with both. 

(5C) The Central Government or the Provincial Government may by general or special 
order made with the consent of the Crown Representative, provide for the removal of any 
person detained by it under sub-r. (1) to, and for the detention of such pei^on in, any area 
administered by the Crown Representative. 

(b) If any person contravenes any order made under this rule, he shall be punishable with 
imprisonment for a term which may extend to five years or witli fine or with both, and if 
such person has entered into a bond in pursuance of the provisions of sub-r. (3) his bond 
shall be forfeited, and any person bound Uiereby shall pay (he penalty thereof or show cause 
to the satisfaction of the convicting Court whv such penally should not be paid. 

I2f).(l) Any police officer or any otlier officer of Government empowered in this behalf 
by ger ''»*al or special order of the Central Government, or of the Provincial Government may 
arrest without warrant any person whom he reasonably suspects of having acted, acting, or 
of being about to act — (a) with intent to assist any State at war with His Majesty, or in a 
manner prejudicial to the public safety or to the efficient prosecution of war; (b) in any area 
in which the provincial Government has, by notification, declared Uiat this clause sluill become 
operative in a manner calculated to promote, or to assist tlie promotion of, rebellion against 
die authority of Government; (c) in any prohibited place, protected place or protected area, 
or cuiy other place or area as respects which [sic) an order has been made under R. 9 in a 
manner prejudicial (1) to the safety of any such place or area or of any industr)s machinery 
or building in any such place or area (ii) to the -ntput or effective control of any such industry 
oi machinery. 

(2) Any officer who makes an arrest in pursuance of sub-r. (J) shall forthwith report the 
fact of such arrest to the Provincial Government, and, pending the receipt of the orders of 
the Provincial Government, may subject to the provisions of sub-r. (3), by order in writing, 
commit any person so arrested to such custody as the provincial Government may by general 
or special order specify; 

Provided (1) that no person shall be detained in custody under this sub-rule for a period 
exceeding fifteen days without the order of the Provincial Government; and (ii) that no person 
shall be detained in custody under tliis sub-rule for a period exceeding two months. 

(3) If any person arrested und^»* cl. (c) of sub-ruL (1) is prepared to furnish security, the 
officer who has arrested him may, instead of committing him to custody, release him on his 
executing a bond with or without sureties that he will not, pending tlie receipt of the orders 
of the Provincial Government, enter, reside or remain in the areas in respect of which he 
became liable to arrest. 

(4) On receipt of any report made under the provisions of sub-rule (2), the Provincial 
Government ma) , in addition to making such order, subject to proviso 2 to sub-rule (2), as 
may appear to be necessary for the temporary custody of any person arrested under this rule, 
make, in exercise of any power conferred upon it by any law for the time being in force, 
such final order as to his detention, release, residence or any other matter concerning him as 
may appear to the said Government in the circumstances of the case to be reasonable or 
necessary. 

(5) Subject to the condition that nothing in this sub-rule shall be deemed to extend the 
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limits of detention prescribed in provisions I and 2 to sub-rule (2), tlie Provincial Government 
ma\’ direct dial any person arrested under cl. (a) or cl. (b) of sub-rule (I) shall be removed 
to dn\ other province of which the provincud Government (hereinafter described ;is the second 
Government) has given its consent in this behalf, and thereupon such person shall be removed 
and the second Government shall take in respect of such person such action as may be lawful 
in like manner as if such person had been arrested within its province. 

(6) VXTien security has been taken in pursuance of the provisions of sub-rule (3), the bond 
shall be deemed to be a bond taken under the Code of Criminal Procedure, 1898, by the 
Chief Presidency Magistrate or District Magistrate having jurisdiction in the are'a in respect of 
which the said security has been taken and the provisions of S.514 of the said Code shall 
apply accordingly.' 

Both rules were made by the Central (jovernment under powers conferred by the Defence 
of India Act, 1938. Section 2 (1) of that Act provides that the Central (iovernment may, by 
notificauon in the official Gazette, make such rules as appear to it to be necessary or expedient 
for securing the defence of British India, tlie public safety, the mainteiiiuice of public order 
or the efficient prosecution of war, c^r for maintaining supplies and servic es essential to the 
life of the community.' 

Sub-secUon (2) is as follows: 

‘Without T rejudice to the generality of the powers conferred bv sub section (1), the rules 
may provide lor, or may empower any autlionty to make orders providing for, all or any of 
the following matters', and then follow 35 paragraphs each of which sets out a matter or 
mattei*s for which rules under the Act may be made. Apart from the general words in sub section 
(1,, para (10) of subsection (2) appears to be the only provision in the Act dealing with the 
apprehension and detention of suspects. Paragraph (10) is in the following terms: 

tiif apprehension and detention in custody of any person reasonably .suspected of being of hostile 
origin or of having acted, acting or being about to act, in a manner prejudicial to Uie public safety or 
interest or to the defence of British India the prohibition of sue h person entering or lesiding or remaining 
lii anv area and tlie compelling of such person to icside and lemain in any area, or to do or abstain 
tioiii (ioing anything. 

Counsel for the appellant contended that die Central Legislature had no power to enact 
the DeferuT of India Act, 1939, at all, because die ‘defence of India' is not to be found among 
any of the entries in Lists I, II or III in Sch. 7, Constitution Act This is no doubt true, and 
it i.s plain from various provisions of the Act diat the executive authority of the Goveinor- 
(jcneral vsith respect to defence extends beyond matter with respect to which die Central 
Legislature has power to make laws: see example Ss. 7, 8, 11 and 12 (or during the transitional 
period, before part II comes into force, Ss. 312 and 313). We need not enlarge on the general 
sf of die Act which is now wtII known. It is sufficient to say that list I sets out a number 
of matter m respect of which die Central l.egislature has an exclusive right of legislation, list 
II a list of matters in respect of which the provincial legislatures have a siniilai* exclusive right, 
and list III a li.st of matters in respect of which the Central and provincial Ix^gislatures have 
a concurrent priwer of legislation. 'Hiere arc one or two entries which are indirectly connected 
with defence such ;ls entries Nos 1 and 2 in list I and entry No. 34 in list III; but many other 
entries in one or other of the three lists would clearly enable legislation of different kinds to 
be enacted, would in fact be effective fcjr the purposes of defence. ITic S.102 of die Act 
provides dial, if the Governor-General has declared by proclamation diat a grave emergency 
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exists whereby the security of India is threatened, whether by war of internal disturbance, the 
Central Ixigislature is to have power to make laws for a province or any part thereof with 
respect to any of the matters in the provincial Legislative list Such a proclamation has been 
issued, and accordingly the Central Legislature has at the present time power to make laws 
with respect in any matter in any of the three lists. 

It is plain, we tliink, that entries in the Legislative Lists can be found which would justify 
legislation on most matters covered by the general words in S.2 (1), Defence of India Act, as 
well as by the more precise provisions set out in sub-section (2) with its thirty live paragraphs, 
rho draftsman of S.2 (1) appears to have adopted the language of the Emergency powers 
(Defence) Act, 1939, which has been passed by Parliament, not altogether happily, seeing that 
with the possible exception of ‘the maintenance of public order’, none of the purposes which 
he has set out are to be found under tlie same description among the mattere comprised in 
the legislative lists. Counsel for the appellant however contended that legislation purporting 
to be with respect to ‘the defence of India’ as such was ultra vires the Central Legislature 
altogeth '^r So far as we understood him, he was prepared to admit that many of the provisions 
in the Act of 1939 could be justified by one or more entries in the Ix^gislative Lists, if they 
stood bv themselves, but that if they purported to be provision ‘with respect to the defence 
of India’ then they were bad. He would not admit that some of the provisions in the Act 
might be good, even if others were bad for the reason which we have just given, for he argued 
that the Act represented a single legislative scheme every part of which was so closely 
interwoven witli every odicr part that it was not possible to sever the valid from the invalid. 
This argument appears to us to be without any substance. If it can be shown that there arc 
provision.s in the Act of 1939 which are not covered by any of the entries in the Legislative 
Lists, then no doubt they will be open to challcr.ve. It is however unnecessary in the present 
case that we .should analyse for that purpose the and tlie Rules made under it since entry' 
No. 1 of list 1 gives the Central legislature in any event power to legislate witli respect to 
pieventive detention in British India for reasons of State connected with defence and certain 
other specified matters, and we see no reason why it is not permissible to treat any provisions 
with respect to this as severable from the rest of the Act and Rules even if all tlie latter arc 
bad. We agree on this point with the High Court of Bombay. The High Court of Allahabad 
had substantially the same argument addres.sed to them and arrived at a similar conclusion 
in l.L.R. (1941) ALl.. ()17; see especially tJie judgment of Braund J. 

I he Canadian and Australian cases cited on behalf of the appellant do not assist him. In 
those Dominions the subject of ‘dc^'^nce’ is a matter »vithin the exclusive competence of the 
Dominion Parliament and the Commonwealth Parliament respectively. In the Canadian case, 
1923 A.C. f)95, the question was whether Dominion Ix?gislation could be justified as a defence 
measure even though it trespassed on the provincial sphere, and tlie Privy' Council returned 
an affirmative answer. A similar conciasion was reached in Australia (21 Commonwealth 
L.R. 433), and tlierefore it is true to say that the Courts have decided that the Central Legislature 
luis by implication both in Canada and Au.stralia all the powers of legislating with respect to 
‘defence’ which S.102, Constitution Act, has expressly conferred on the Central Legislature in 
India. 

We tlierefore reject the main argument addressed to us on behalf of the appellant, and 
if there were nothing more in the appeal, we should dismiss it without furtlier discussion. 
There is however another aspect of the case, which was not argued until the Court itself 
drew the attention of counsel to it, for it seemed to us that it was open to question whether 
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R. 20 itself in its present form wiis within the rule-making powers conferred by the Defence 
of India Act. If it is not within those powere, then it must be held void and inoperative, 
either in whole or in part: and orders made under it will be similarly open to challenge. 
The power conferred on the Central (jovernment by S.2(2) (X) of tlie Act we leave aside 
foi the moment the more general powers in sub-section (1), is to make rules providing for 
the apprehension and detention in custody of luiy peison reasonably suspected of being of 
hostile origin or of having acted, acting or being about to a act, in a manner prejudicial to 
the public safetv or interest or to the defence of British India. Under R. 2() it is enough 
that the Central or provincial Goveniment 

IS saostied witii icspcct to any particulai person that his detention is necessary with a view to preventing 
him from acting in tiny manner prejudicial to tlie defence of British India, tlie public safety, the 
rihuntenance of public order. His Majesty's relations witli foreign poweis or Indian States, the maint 
onance of peaceful condition in tribal ;ireas or tlie efficient prosecution of the woi. 

I'ht* reference to His Majesty’s relations with foreign powers or Indian States and the 
maintenance of peaceful conditions in tribal areas were added to the original rule by 
Notification dated 3rd August 1JJ4(). It will be seen dial tliere is nothing about hostile origins. 
ReasonabK suspected’ implies the existence of suspicion for which there is reasonable 
jusufication: but by what test is the reasonableness of the justification to be determined.’’ Nothing 
IS said in R. 2b about suspk ions, reasonable or odierwise, that the {lerson concerned lues acted, 
IS acting, or i.v about to act in a prejudicial manner, those who framed it diought it siillicienl 
to piovide that the (Jovemment should be satisfied that the detention is necessao' with a view 
to prevent the person concerned from acting in a 'prejudicial manner. We are compelled 
therefore to iisk ourselves two quesiioas (1) whether ‘reasonably suspected' in the rule making 
power means suspected on grounds which appear reasonable to die detaining authority' or 
whether it means suspected on grounds which arc in fact reasonable: and (2) v\'hether a 
stiituiorv power to make a mle for the detention of person reasonably saspected of having 
acted, of acting or of being about to act in a certain specified way justifies the making of rule 
which merely empowers Government to detain a person if it is .satisfied that it is neccssarv* to 
r; so with a view to preventing him from acting in that way or in certain other ways also. 

We approach the consideration of these question with die anxiety which a Court of Justice 
must alw’ays feel where the liberty of the subject is concerned; but we have at the .same time 
to remember that the country is at war and that in war as it is known today eveiy' (Jovernment 
in the w orld has found it necessary’ to arm itself with pow’ei-s untaught of and often unknown 
in time of peace. And though it is well to remember that, as was said in one of the judgments 
delivered in a case before this Court some years ago, Courts of law ought to abstain from 
harsh and ungenerous cnticism of acts done in good faith by those who bear the burden and 
rrspcjnsibililv of Government, especially in times of danger and crisis, we are not on that 
account relieved from the duty of seeing diat the executive Government does not seek to 
exercise powers in excess of those which the I^egislaturc has thought fit to confer upon it, 
however drastic and far — reaching those powers may be and howeyer great the emergency 
w’hich they are designed to meet. Nevertheless, we must constantly bear in mind the purpose 
ol tlie pow'ers given since to use the words of Lord Macmillan in lfM2 A.C. 206 at p. 252. 

It II. nglu so to luteiprct emergency legislation as to promote radier than to defeat its efficacy for the 
defence of the realm Fhat is accordance with a general rule applicable to the interpretation of all 
statutes or statutory regulations in peace time as well as in war time. 
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\Omitted: Further elaboration of the points raised in Liversidge V. Sir John Anderson (1942 

A.C. 206), from which the remarks of I^rd Macmillan are quoted — Ed.] 

It may be tliat the draftsman of tlie Indian Act and Rules made thereunder intended that 
S.2 (2) (X) and R. 26 should have an ellect similar to tliat which the House ol Lords have 
now attributed to the Emergency powers (Defence) Act, 1939, and Pvegulaticm I.S.B. It may 
be so, but he has used different language. Fhere is in the Indian Act no trace of an intention 
that any particular person or authority should exercise the power of detention. On the contraiy, 
the selection of those who arc to exercise this most important and exceptional power is left 
to be decided by the rules themselves (i.e., by the executive which makes the rules). 'Fhe vast 
areas of the Indian subcontinent, the wholly different problems of Government which are to 
be found there, and the existence of eleven provinces in addition to the Central Govennnent 
besides ()tlier subordinate governing authorities .lo doubt made it a more difficult task to select 
in advance an individual or individuals in whom these powers might be vested, as was done 
in the Kingdom, but so far as we can see, there is nothing in tlie Act to prevent these 

powers being vested in any person or body, however insignifiCcUit or subordinate. It is one 
thing to confer a power to make a regulation empowering the Home Secretary to detain any 
person if he thinks it expedient to do so for a number of specified reason; it is another thing 
altogether to confer a similar power on any person whom the Central Government may by 
rule choose to select, or to whom the Central Government may by rule give powers for tlie 
purpose. Wc are therefore left without any such guidance as the House of Lords had in (1942) 
A.C. 206 when wc find ourselves called on to decide whether it is enough that the authority 
which is to be given the power of detention under the rules should satisfy itself that the 
suspicions which it entertains are reasonable. If *!y words in S.2 (2) (x) were the apprehension 
and detention in custody of any person suspected ^ y the apprehending or detaining authority 
on grounds which appear to them to be reasonable, no difficulty would have arisen, but no 
siuii formula is used. But, even if we are to read the words as though they ran tlie apprehension 
and detention in custody of any person reasonably suspected by the apprehending or deliiining 
authority, that does not seem to us necessary to imply that the authority’s own belief in tlie 
reasonableness of their suspicions is not open to challenge. 

It might well be argued that since tlie apprehending or detaining authority could be any 
person in India whom tlie Central Government chose to select when it framed its rules, it can 
never have been intended that any poison could be detained without trial luid by mere 
executive act unless there were reasonable grounds .n fact for suspecting tliat the he had 
brought himself within tlie scope of para (x). It will be said that the Central Government must 
be trusted only to make any niles vesting this power in responsible persons or authorities. 
1’he Central (jOveninient has in fact vested tlieni in itself and in the Provincial Governments, 
that is to say, the Governor-General in Council and the Governor and those who advise him, 
whether Ministers or others. In the United Kingdom the number of persons detained under 
Regulation 18B, according to public statements made from time to time, has not been so large 
as to make it impossible for the Secretary of State to consider personally each case. We may 
take judicial notice of the fact that the numbers in India on the other hand have been, 
cqipparatively speaking, very large; and it is difficult to suppose that the Governor-General in 
Council or the Governors with their advisers have always been able to give their personal 
attention to each case; so that the consideration of the facts must have been left in very many 
instances, to put it no higher, to officials, sometimes, no doubt highly placed, but not necessarily 
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so. In these circumstances those in whom the legal right to detain is vested might not always 
find it easy to fomi ;m opinion of their ovvm whether die person apprehended or detained is 
reasonably suspected or not. If this be so, it would ceitainly seem diat the more natural 
construction of the words of para (x) is that there must be suspicions which are rctisonable 
in tact and not merely suspicions which some as yet unspecified person or authority might 
regard as reasonable. 

We do not however think it necessaiy to express a fmid opinion on the diflicult point 
of construction involved in the first of the twx) questions we have propounded, in view t)f 
the ansv\er which we find ourselves compelled to give to the second. 'Hie second question 
was whether a statutor)' power to make a rule for the deUmlion of persons reasonably 
Mcspected of having acted, or acting or being about to act in a manner prejudicial to ceiiain 
specified matters justifies die making of a rule which empowers Government to detain a 
person if it is satisfied that it is necessarv' to do so with a view' to prevent him from acting 
in a manner prejudicial to an\ of the matters so specified, or to any of certain otht^r specified 
matters .is well. We need hardly point out the divergence between R.2<) and para (x) of 
J (!i) of die Alt which is clearly intended to be the authority for making the rule, ddie 
.\it authnri/es the making a nile for the eJetention of persons re;isonably suspected of certain 
things, the nile would enable the Central ( lover nintmt or anv Provincial CJoviTnment to 
<iet.nn a pe on about w'hom it need have no suspicions, reasonable or iinrejisonable, that 
he luts acted, is acting of is about to act in any prejudicial manner at all. Phe Cioverninent 
has onlv to be satisfied that with a view to preventing him from acting in a partu iilar w^ay 
it 1 *. necessarv' to detain him. Phe Government may ccmie to the conclusion that it would 
ht* wiser to take no risks, and may theiefore subject a person to preventive detention against 
whom there is no evuience or reasonable suspicion of past or pre.sent prejudicial act or of 
anv actual intention of acting prejudiciallv; and R 2f) gives it power to do so. We can find 
nothing III para (x) which jusufies a rule in such terms dhe Legislature might have confein^d 
ufion the Central (Jovemrnent the power of making a rule* as wide as this, but wt* aie cl(*ai 
'hat It had not vet clone so A rule made under existing sialutorv' powers can only confer 
.1 light to detain ihose persems who fall within the scope of para (x), that is, persons 
ft asonablv suspected of the think.s mentioned in that jiaiagiaph. Iliere is no power to detain 
a person because tlie ( Jovemment thinks that he may do something hereafter or because 
It niav think that h«' is a man likely to do it, he must bc' a person aboiil wliom suspicions 
of kind mentioned in the paragraph are rea.,onably enl(?ilained. ITie I>.*gislatiir(‘ having 
set out in plain and iinainbigiious language in para (x) the scope of the rules which may 
be made providing for apprehension and detention in custody, it is not j)ermissible to pray 
in aid the more general words in S.2 (I) in order to justify a rule which so plainly goes 
bevf)nd die limiLs ol para (x); diough if para (x) w^ere not in the* Act at all, perhaps difTc^rent 
(onsideralic )is might apply; see \[)]7 A.C 2()0. It may be that the (;overnment ha.s only 
marie detenlicm orders in the ciLse of prisons who are reascmably suspected in the manner 
lefjuired by paia (x) but that is immaterial; iht* question is not what the (Government have 
in fact cione under the rule, out what the' rule authori'/es theni to do; and in ciur opinion 
it IS impossible so to inlciprct the rule to restrict its operation to the suspected persons of 
para {:<). We are compelled therefore to hold that R.2b in its present form goes beyond 
? rule-making powers which the I.ogislature has thought fit to confer upon the CenUal 
ivernmenl and is for that reason invalid 

We have already drawn attention to the addiUon made to the rule in 1 940, which empowers 
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(jovernnient to detain persons with a view to preventing them form acting in a manner 
prejudicial to ‘His Majesty’s relations with foreign powers or Indian States and the maintenance 
of peaceful conditions in tribal areas’. These additional words are clearly suggested by entry 
No. 1 in last I of the Legislative Lists, which authorizes the Central Legislature to legislate 
with respect to preventive detention for purposes connected with defence and th<_ other matters 
which WT have just mentioned. There can be no doubt tlierefore that it was competent for 
the C^entral Legislature to confer a power to make rules with respect to preventive detention 
in connexion with all these matters; but it seems to us very doubtful whether it can as yet be 
said t(j have done so. It has conferred the power to make rules with respect to detention ior 
purposes ( onnected with defence; and from the express mention of detention alone in para 
(x) it seems to follow that no power has been conferred to make rules with respect to detention 
for purposes connected with these other matters as such which it is plain that the language of 
entry No. I of List I regards as in a separate category from defence. We arc therefore disposed 
to think that R.'ib would be in any event beyond the rule making power which has been 
confer. •• f<«r as regards the addition made to it by tlie Notification dated 3rd August 1940; 
but having regards however to the view which we take of the rule as a whole, it is unnecessary 
foi us to consider whether or to what extent tlie addition is severable from the rest of the 
rule. We think it right to refer to certain observations made by one of the learned Judges in 
the C’ourt below. He says Uiis; 

As I have pointed out, lliere is no doubt that it was ronipelent to tlie (jovemmeiit of Bombay to detain 
tlie applicant on the gioiind that his detention was neces.saiy in as much as he was acting in a manner 
prejudii iiil to the deieiice ot British India and also foi tlie maintenance of public order. It may bt‘ tliat 
tlie other two giounds given in tlie order are not jiistihed by any of the items in Sch. 7 But if tlie two 
or even one of the rivo grounds arc justified iis coming ' .hhi the competence of tlie Indian Ixjgislaturc, 

I do not think it makes any difTcrcncc to the validity of th» order if the Government of Bombay proceed 
to give fiirthei reasons which aie not well founded. 

We doubt whether this is a correct statement of the law. If a detaining authority gives four 
leasons for detaining a man, without distinguishing between tliem, and any two or three of 
the rctisons arc held to be bad, it can never be certain to what extent the bad reasons operated 
on the mind of the autliority or whether the detention order would have been made at all if 
only one or two good reasons had been before them. We confess that an order in the terms 
of that under which the appellant in the present case has been detained fills us with uneasiness. 
It recites that the Government of Bombay 

is satisfied that, with a view to preventing the said Keshav Talpade from acting in a manner prejudicial 
to die defeiiCe of British India, die public safety, die maintenance of public order and the efficient 
prosecution of the war, ‘it is necessaiy to make an order of detention against him. 

This reads like a mere mechanical recital of the language of R. 26. We do not know the 
evidence which pr suaded the Government of Bombay that it was necessary to prevent the 
appellant from acting in a manner prejudicial to the defence of British India, the public safety, 
the maintenance of public order and the efficient prosecution of the war, but we may be 
forgiven for wondering whether a person who is described as an authorized petition writer 
on the insolvency side of the Bombay High Court was really as dangerous a character as the 
recital of all these four grounds in die order of detention suggests. The order does nothing to 
remove the apprehension in already expressed that many cases the persons in whom this 
grave power is vested may have had no opportunity of applying their minds to the facts of 
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evcrv ca.so which comes before them. Our attention w;ls drawn in the coui-se of the argument 
to S.l(> of the Act. Section lb (1) provides; 

No (^rdtT made in exercise of ;uiv power confened by or under this Act shall be t idied in question in 
an\ Couit. 

W e are clearlv of opinion that where the order is made under or by virtue of a rule which 
IS invalid and therefore of no force or effect, the order is a nullity and S.lb (1) has no 
application. W'e recognise that our decision may be a cause of inconvenience and possibly of 
embarrassment, e\en though temporarily, to the executive aiitliority. We legret that this would 
be so, (‘specially in tliese difficult times; but we venture to express an earnest hope that greater 
I are may be taken hereafter to secure that powers of this extraordinaiy kind which may alTect, 
and indeed ha\ e affected, the liberty of so many of die King’s subjects in India, may be 
detined with great precision and exactitude, so iis to reduce to as small a compass as possible 
the risk that persons mav find diemselves apprehended and detained with out Legal warrant, 
riie appeal w ill be allow ed and the case remitted of the High C\)iii t ol Bombay with a direction 
h) the (..'oiirt to dispose of the appellant’s application in the light of du* obseixations made in 
t)Ui judgnnent 

Appeal allowed. 
R.K 

It'i ih( m 1 ihc (JnvonminU, N'r I)r»t .-tO paia I ^unl aKi> sec Dots 2H and 



Official Note on the Judgment in d’alpade’s case 
(extracts) 


I lie Ntc I k67/4d H()iri(‘ IVill (1) 

IN Mj 


Federal Court Judgment in Talpade^s Case 

■Ai We fit siro also diaw' die attentjon of those who havi' the pow«*i ol inakiiig oiders of detention 
u» uiiat wo ha\i* dioiight u oglit to sav with if'garfi to the obligation whith lies on thfun to specify a.s 
and ac(Airaielv as dies am the true gioiuuis on which the ordei is made, 

by Horne Department 

As regards lAj I suggest that the C.!ourt was going eiitirelv beyond iLs liinclion in suggesting 
that die K.xecutive audujnties should give leasons loi their action when p.LssIng orders of 
deteiitifin under Defence Rule It i.s perfecdv obvious tint in wartime wt may have to 
detain people withrmt trial on extremely gorid evidence derived fioni sourccis of the utmost 
seciec y and that we should be* gravely endangering the safely of die realm if w'C were under 
any obligation to state our reasons in eveiy c icse. I imagine that the Horne Sec retary in England 
is undei no such obligation: and it would obvicjiisly be undesirable to state ie<i;sons in some* 
cases and not in others. 


K. loUenham, 24.4.43. 
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Baldeo Das on behalf of Kamlapati Tewari - 
(Applicant) v. Emperor [Iqbal Ahmad CJ. 

(30 April 1943)] 


AIR, Vol. 30, 1043, Allahabad, pp. 331^ 


Criminal Misc. Case No. ’^5i) of 1943, Decided on 30th April 1943. 

Sir I'ej Bahadur Sapru/ P.N. Sapru and 'I'.N. Sapru -• for Applicant. Government Advocate 
— for the Crown. 


Order 

"Diis i.s Mil application under S.491, Criminal P.C., and was filed on !27th April last by one 
B.ildiwa Das with a view to secure the lelease of Pt. Kamlapati Tewari from detention under 
an order purporting to be made under R.2t> of the Defence of India Rules. Ilie application 
is supported by an afl'idavit which shows that Kamlapati Tewaii, who is a member of the 
Legislative Assembly, United Provinces, attended a meeting of the All India Congress 
C'ommitlee at Bombay and, on his return jouniey from Bombay was arrested at the Allahabad 
Railway Station on tlie night of lOtli August 1942, and is at present detained under R. 2(). 
Sii I’ej Bahadur Sapru, who appeared for the applicant, contended tliat R.2(') of the Defence 
of India Rules was invalid and submitted that it had been so held in a recent case by the 
h‘deral Court.* On 27th April I adjourned the hearing of the application to this date to 
enable Sir Pej Bahadur Sapru to file a certified c' ly of the judgment of the Federal Court 
and he has today filed a copy of that judgment ol the Federal Court (Ciise No. 5 1943). A 
perusal of the copy shows that the Federal Co.iit has held that rule 2() in its present from 
goes beyond the iule making powers which the Legislature has thought fit to confer upon 
the Central CJovernment and is for that reason invalid. 

If the matter rested there, there would be no answer to tlie present application. 'The 
(jovernment Advocate, however, submitted that, m the interval that elapsed between 27th 
April and today’s da’e the GovemorOneral had passed an Ordinance tliat nullified the effect 
of the decision of the Federal Court and in suppori of this submission, he produced a copy 
(^f an Fxtiaordiiiary (jazette of India dated 29th April '943. The Ordinance relied upon by 
the Ciovernment Advocate is publisher in this (Jazette and is Ordinance No. 14 of 1943. The 
Ordinance is headed as ‘An Ordinance further to amend the Defence of India Act, 1939’ and 
the preamble to the Ordinance is as follows: 

‘Whereas an emergency htis arisen which makes it necessary further to amend the Defence 
of India Act, 1939 (35 of 1!)39) for the purjiose here in after appearing: 

Now, therefore, i exercise, of the powers conferred by S.72, (Government of India Act, as 
set out in die Ninth Schedule to the Government of India Act, 1935 (2() Geo. V.C. 2) the 
CJovernor General is pleased to make and promulgate the following Ordinance. 

'Fhe Ordinance contains diree sections which read as follows: 

1 . Short tide and commencement- 

(2) This Ordinance may be called die Defence of India (Amendment) Ordinance, 1943. 

(2) It shall come into force at once. 
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2. Substitution of new clause for cl. (\) of S.2 (2) Act 35 of 1939: For Cl. (x) of Sub-section 
(2), Defence of India Act, 1939 (35 of 1939), the following clause shall be substituted and shall 
be deemed alw^j’s to have been substituted, namely: 

(X) the apprehension and detention in custody of any person whom the authoriU' empowered by the 
rules to apprehend or detain as the case may be suspects on grounds appearing to such autliority to 
be reasonable, of being of hostile crigin, or of having acted, acting, being about to act, or being likely 
to act in a manner prejudicial to the public safety or interest, the defence of British India, the maintenance 
of public order, His Majesty’s relations with foreign powers or Indian States, the maintenance of peaceful 
conditions in tribal areas or the efficient prosecution of the war, or with respect to whom such authority 
IS satisfied tliat his apprehension and detention are nccessitry for the purpose of preventing him from 
acting in anv such prejudicial manner, the prohibition of such person from entering or residing or 
remaining in anv area, and the compelling of such person to reside and remain in any aioa, or to do 
or abstain from doing anything. 

3. Validity of orders made under R.2(), Defence of India Rules: For the removal of doubts 
it is hereby enacted that no order heretofore made against any pei*son under R.2() of the 
Defence of India Rules shall be deemed to be invalid or shall be called in question on the 
ground merely that tlie said rule purported to confer powers in excess of the powers that 
might at the time the ^aid rule was made be lawfully conferred by a rule made or deemed 
to have been made under S.2, Defence of India Act, 1939.’ 

The Ordinance, prima facie, puts the validity of rule 20 beyond question and furnishes a. 
complete answer to the application of Bakieva Das, but the validity of the Ordinance itself 
was questioned by Sir Tej Bahadur Sapni. He contended that by S.72, Government of India 
Act iLs set out in sch. 9, Government of India Act, 193,5, the Governor-General was empowered 
to make and promulgate ordinances only with prospective and not with retrospective efifert. 
He, therefore, maintained that if the ordinance purported to amend the Defence of India Act 
with retrospective effect it was ultra vires the Governor-General. In the alternative he contended 
lliat on a true interpretation the Ordinance could only operate from the date it w'as promulgated, 
and as such, could not adversely affect the application of Baldeva Das that was filed on 27th 
April, a day before the Ordinance was promulgated. In my judgment there is no force in 
these contentions. Section 72, Government of India Act, as set out in sch. 9, Government of 
India Act, 1935, gives wide and extensive power to the Governor-General to make and 
promulgate ordinance and reads as follows: 

72. llie Governor General may, in cases of emergency, make and promulgate ordinances for tlie peace 
and good (Government of British India or any part there of, and any ordinance so made shall, for the 
space of not more than six monlfi.s from its promulgation, have the like force of law as an Act passed 
by die Indian Legislature, but the power of making ordinances under this .section is subject to tlie like 
restnrtions as the power of tlie Indian Legislature to make laws; and any ordinance made under this 
sections is subject to die disallowance as an Act passed by the Indian Legislature, and may be controlled 
or superseded by any such Act. 

In view of this provi.sion, it is clear that, though the power to make ordinances' is subject 
to like restrictions as the power of the Indian legislature to make laws', an ordinance that 
dfjcs not contravene such restrictions has, when made and promulgated, ‘the like force of law 
as an Act passed by the Indian legislature.' It was not suggested the Governor-General in 
making and promulgating the Ordinance in question transgressed any such restrictions. Further 
it is not and cannot be disputed that it is within the competence of the Indian Legislature to 
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make laws with retrospective effect. The Governor-General is, therefore, competent to make 
and promulgate ordinance giving the same retrospective effect. It follows that the Governor- 
General had the power to make amendments in the Defence of India Act and give such 
amendments retrospective effect. 

'ITie question, however, remains whether the amendments introduced by the Ordinance in 
tlie Defence of India Act are witli retrospective effect. In my judgment, tliey are. By S.2 of the 
Ordinimee a new clause has been substituted for cl. (x) of S.2 (2), Defence of India .Act, and 
S.2 of the Ordinance does not merely substitute tlie new clause for tlie previous one but 
proceeds to enjoin that the new clause ‘shall be deemed always to have been substituted'. The 
words just quoted are of clear iuid unambiguous import and plainly indicate tliat the substituted 
clause must always be deemed to have existed in tlie Defence of India Act. I'hc amendment 
made in that Act by the Ordinance is, tlierefore, to my mind, with retrospective effect. The 
liistorical background of the Ordinance also unmistakably points to the same conclusion. 
Sub-seclion (1) of S.2, Defence of India Act, confers wide powers on the Central Government 
to make rules for securing the objects specified therein and enacts as follows; 

(1) 'Ilic Central CJovemmcnt may by notification in tJie official Gazette, make such rules as appear 

it to be necessity or expedient for securing the defence of British India, tlie public safety, tlic 
iiuintenance of public order or tlio efficient prosecution of war, or for maintaining supplies and services 
essential to the life of the commiuiity, . . . 

[Omitted: Remainder of document — Ed.] 

I riu* lefcTtMice is to Document No. 27 above 



Government of India to all Provincial Governments 


Kilt' No. 15/(i/43 - Home Poll (1) 
|NAI] 


Government of India. 
Home Department. 


Express Letter 

From 

Home, New Delhi. 

Fo 

All Provincial Governments. 

No. 15/G/43 - Poll (I) New Delhi, the 7st May, 1943. 

Subject: Observations of the Federal Court regarding the exercise of the powers conferred 
by Rule 26 of the Defence of India Rules. 

The Federal Court in its recent judgment appears to have been under the mistaken impression 
that all orders under Defence Rule 26 had been issued in the name, and under the authority, 
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of die Central or a Provincial Government, and it, therefore, formed the conclusion, considering 
the total number of orders issued, that each one of them could not have received the attention 
it deseived from the issuing authorit)’. ITie Court seems to have overlooked die powers of 
delegation under section 2 (4) and (5) of die Defence of India Act and the fact, in consequence 
of such delegation, that each order required the personal ‘satisfaction’ of a responsible official. 
Nevertheless, wc have litde doubt that the main consideration which weighed with the Federal 
Court wiis the \ iew, which we cannot but share, that powers of detention widiout trial are 
wholly exceptional and must be exercised with the greatest case. 

2. We have no intention of depriving ourselves or Provincial Governments of the powere 
of delegation referred to above, since we considei them essential to deal widi extreme 
emergencies, especially w'hen communications are upset. But we feel, and trust you will agree, 
dial delegation of power to detain widiout trial under Defence Rule 26 (1) (b) should not be 
delegated to any subordinate authorit)' except for the period of such emergencies and that 
any delegation made should be cancelled as soon a.s the emergency ceases to exist. It seems 
to us most doubtful wiiether such an emergency does now^ exist in any part of India and wx* 
accordingly request to you to consider, if you have not already done so the cancelling of any 
directions made under Defence of India Act 2 (.>) so far tus Defence Rule 26(1) (b) is concenied. 
Whether the other powers under dial rule should be left to authorities such as District 
Magistrates is a matter for your discretion, but we think they should certain!) not be exercised 
in nomial Umes by ar lower authority. 

In addition to the action suggested above, we also suggest (and this really amounts only 
to an extension of the scope of our letter No. d/30/4J - Poll (I), dated drd April 1943*) that 
vou should re\iew all detention orders passed by subordinate officers since August the 9th 
1942. Where you are satisfied that lhe.se orden must remain in force, we are inclined to think 
there might be some advantage in replacing them by orders issued by the Provincial 
(rovemmenLs itself. 

t. Final!) there is die question of the foim in which detention orders under Defence Rule 
26 should in future be issued. ITie Federal Couri seems to have been perturbed by the practice 
ol reciting in die oidei all or most of the objects in relation to which such an order mav be 
issued and I have implied that the correct course is to specify the particular object or objects 
to which lh>* action taken is to be related No order ciui, of course, be expected to reveal the 
evident e (much of which may be seciei) on which the authority concemed is satisfied that it 
is necessary, but we agree that in luture it will be better to quote in the order only Uiose 
grounds referred to in tlie rule which have a direct bearing on the case. 


R. Fottenham. 
Addl. Secy, to die (Jovt. of India. 


l Doc .'^0 IP. (JhapU-r 1 .SccUon 13 


<s>‘ 
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Review of an article in Janayuddha 


Govt, of Bengal Office of the D.C.P. (Sp. Br) File No. SK 562/42 
[Bengal State Archives] 


31.5,43. 


Review oi Janayuddha 

In the article under the Caption 'Sudhu Mukher Kathai Kaj Hai Na ' (Nothing could be done 
by words only) it says that inspite of repeated and renewed hopes by the authorities to solve 
the food problem, the situation did not improve. Over and above this tlie coal problem was 
again in vieu of vciy satisfactory work by the volunteers of the Defence Committee, 

the authorities were not co-operating with the Committee. So it demanded the co-operation 
of authorities with the Defence Committee in solving the food problem. 

In the editorial column the heading ‘Congress Netader Mukti Chai’ (we demand the 
release of Congress leaders), it says dial result of the decision of die Federal Court 
declaring the Rule 2(3 of D.I. Rules cis illegal, India did not get back their leaders released 
but got another Ordinance. 'Ihis proved that the supreme power of die Government of 
India was not with the Federal Court but in the hand of the Viceroy. This also proved that 
the power of releasing the Congress leaders was not in die hands of die legal professionals, 
but ill the hands of die voluntcere of the country. Tht v could achieve dieir aim only by 
national strengdi. 'Ihe new C)rdinance of the Viceroy was standing in the way of the countiy’s 
demand for meetings of Gandhi and Jinnah for the lational unity. The days are coming 
when the decision of the Federal Court and the Viceroy’s Oidinance will be turned into 
small past incidents. Let India raise the demand of national unity and the release of the 
political leaders. 


fit 
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Q C\ District Magistrate, West Godavari to the Chief 

Secretary, Govt, of Madras — Security prisoners in 
Coastal Andhra 

Go\l. of Madras, If.S. Files, File No. 2()/1944 
(TNAl 

R.C. No. 43 
From 

Sir Rao Bahadur T.S. Rajainayya, B.A.. 

District Magistrate, West Godavari, 

Kllore. 

lo 

I'he Chief Secretary* to the Government of Madras. 

Public (Glj Department, 

Fort Saint George, 

Madras. 

Subject: Political agitation ~ C.D. Movement - West Godav;ui District - Persons detained 
under Rule 2F) of the Defence of India Rules - Partit^ulars — Reported. 

Ref. Government Memorandum No. 2/13 dated 22nd May 1913.' 

Sir, 

I enclose a sUtement showing the particulaiT* of the orders issued by tlie District Magistrate 
hince tlic !>tli August 1912 under Rule 2t) of the Defence of India Rules. All these cases have 
subsequend; been covered by Government Orders. Orders under tlie Rule were not passed 
either by tlu* Additional District Magistrate oi by the sub Divisional Magistrates in this district 
dunng the above period. 

(2) With icgard to item.s (1) and (2) of the statement, orders under Rule 2(1 of the Defence 
of India Rules were passed by the District Magistrate first and subsequently the Government 
in (j.(3. No. MS 2872, public (CjI) Department, dated 15 “9-42 passed orders under sub iiile 
) of Rule 2f) for the detention of the two persons in the Central Jail, Vellore. A detailed report 
was already submitted to the Ciovemment in the above two cases in diis office R.O.C. 
C 1 -!^2l/M-Confdl/42-IV-(b) dated 12 and R.O.C. Cl''92l-M/Confdl/42--IV{a) dated (>- 
9-12. In all other casrs noted in the statement, reports were submitted to the (iovemment 
recommending the issue of orders under rule 26 of the Defence of India Rules; but as orders 
V, f*re noi leccived frcjrn the Government before the expiry of tlie 15 days’ time allowed under 
nilf 129 of the Defence of India Rules, orders under rule 26 were passed by the District 
Magistrate for their detention in the local sub Jails. In all these cases the orders of die 
(rfjveinment werp subsequently received and the Distnet Magistrate’s orders were thereupon 
rr vokori and tlie persons concerned were sent for detention in the Vellore Central Jail under 

th(! (jrovernment Orders. The No. and date of the Go- emment orders in these cases are noted 
in the statement. 
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(3) Copies^ of all the orders passed under Rule 26 of the Defence of India Rules are 
submitted as directed. 

Statement showing the names of the persons ordered to be detained 
under Rule 26 of the Defence of India Rules in the 
West Godavari District 


s. 

Name of the person 

No. & date of the District 

No. & date of the Govt. 

No. 


Magistrate order under rule 
26 of the Def. of India 
Rules 

order 

1. 

Indukuri Subbaraju 

~r6c~c 7-921/M-42 IV (a) 

GO No. MS 28 Public (Gl) 



dl 1-9-42 

Dept, dt 15-9-42 

2. 

P. KaiTiachandra Rao 

ROC Cl-!)21M/42 rv (b) dl 

GO No. MS 28 Public (Gl) 



4-9-42 

Dept, dt 15-9-42 

3. 

BoddupaiL I-akshmi 

ROC Cl 921-M342 IV 

GO No. MS 2827 Public 


Narasimhani 

dl 9-9-12 

(Gl) Dept, dt 11-9-1942 

1. 

Addcpalli 

ROC Cl 921-M42 IV (e) dl 

GO No. MS 2827 Public 


Satyaiiarayaiijuiiurti 

11-9-42 

(Gl) Dept, dt 11-9-1942 

r,. 

Kakarlaniudi Bhaskara Rao 

ROC Cl -921 M42 IV (f) dt 

GO No. MS 2827 PubUc 



1 1-9-42 

(Gl) Dept, dt 11-9-1942 

6. 

Vadlapatla Gangaraju 

ROC Cl -921 M/42 

GO No. MS 3070 Public 



dl 28-9-42 

(Gl) Dept, dt 28-9-42 

7. 

B.S. RcUigiisayi 

ROC Cl <)21 -M 42 IV (n) 

GO No. MS 3414 Public 



dl 28-10-42 

(Gl) Dept, dl 24-10-42/ 
2-11-42 

8 . 

Preippu Mrutyanjayudu 

ROC CI-921-NV42 IV 

GO No. MS 3596 Public 



dl 8-1 1-42 

(Gl) Dept, dt 9-11 42 

9. 

Kammuia Subbayya 

ROC B7-921-NV42 IV 

GO No. MS 4031 Public 


dt 20-12-42 

(Gl) Dept, dt 19 12-42. 

10 . 

Gcda Sreemaniiaray<ina 

ROC No. By-921 M- 42 IV 

GO No. MS 80 PubUc (Gl) 


Ungani Rajagopalarao 
Garimalla Subrahmanyani 

dl 7-1-43 

Dept, dt 8-1-1943 

11. 

Bhupatliiraju l^shmi 

ROC B-^ 921/M-12 IV 

GO No. MS 404 PubUc 


Narasimharaju 

dt 3 -2 43 

(Gl) Dept, dt 5-2-1943 

12. 

Uddaraju Ri^tmaraju 

ROC B7-921/M-42 IV 

GO No. MS 404 PubUc 



dt 3-2-43 

(Gl) Dept, dt 5-2-1943 

13. 

Vallabhaneni 

ROC B7-921/M-12 IV 

GO No. MS 404 PubUc 


Koteswara Rao 

dt 3-2-43 

(Gl) Dept, dt 5-2-1943 

14. 

Kalagara Krishnarao 

ROC B7 -921/M-42 IV 

GO No. MS 404 PubUc 


dt 3 2-43 

(Gl) Dept, dt 5-2-1943 

15. 

Kotipalli Appanna 

ROC B7-921/M-42 IV 

GO No. MS 4(M PubUc 



dl 3-2-43 

(Gl) Dept, dt 5-2-1943 

16. 

Viriyala Venkatarao 

ROC B7-921/M-42 IV 

GO No. MS 404 PubUc 



dt 3-2-43 

(Gil Dept, dt 5-2-1943 
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S. Same of the person 
So. 


No. & date of the District No. & date of the Govt, 
Magistrate order under rule order 
26 of the Def. of India 
Rules 


17. 

JNiraiu Jaiiardhaiia Gupta 

ROC B7-921/M 42 IV 
dt 3 2-43 

18. 

K:uugolIa Jaiiardhana Gupta 

ROC B7-921AI-t2 IV 
dt 3—2 — i3 

19. 

Nirla BiiihuKun 

ROC B7-921/M- 42 IV 
dt 3-2-43 

20. 

J. PurushoihiUTi 

ROC B7-921-M42 IV 
dt 13-4-43 


GO No. MS 404 Public 
(Gl) Dept, dt 5 2 -1943 
G( ) No. MS 4(M Public 
(Gl) Dcpl. dl 5-2-1943 
GO No. MS 401 Public 
(Gl) Dept, dt 5 2 1943 
GO No. MS 103(i Public 
(Gl) Dept, dt 12 4-43/ 
15^^43_ _ ^ 

District Magistrate 
West (lorlavari 


1 N(»t pnnu‘'l 
J Not punted 



Shib Nath Baneijee* and others — (Petitioners) v. 
A.E. Porter and others — Opposite Party [Mitter, 
Khundkar and Sen J.J. Special Bench (3 June 1943)] 


AIR. Vol. 1^0, 1!U3, Calrutia, pp. 377—117 


Miscpllaneo.is ca^es Nos .54 lo h2 oi lf)43. Decided on Jrd June 1943. intra 

A.K Fazlul Haque. N.C. Chatteijee, j.C. Gupta, Kiimud Uandhu Bagchi, R.S. Bachawat, 
Sudhansu Sen, P.K. Bose, .Subinial Roy, S.M. Murshed and Sadhan Chandra Gupta for 
FetiUontrs. 

S.M. Bose' (AcUng Advocate General), J.N. Majumdat (Standing C:ounsel), and Ch. Roy 
Choudhury and M.N Ghose for the Crown. 

Mitter J.’ - Ihc nine persons on wliose behalf applicaUoas under S. l'M. Criminal P.C., 
have been made befete us by their relations have been detained in different jails in pursuance 
of orders passed under R. 26, Defence of India Rules, on diverse dates between 24th October 
l!i40 and 8th March 11)4.3. ITiose applicaUons were made on 24th April 11)43 after the Federal 
Court had declared their said rule to be ultra vires S.2, sub.S.{2), cl. (x) Defence of India Act 
(.G of 1939), in Keshav Talpade v. Emperor.' On the same date, nine rules were Issued on the 
aown to shew cause why the said persons should not be released ITiosc rules came on for 
hearing before us on 7th May 1943. At an early stage of the hearing, seven out of the nine 
detenus appbed to us to give them faciliUcs to swear affidavits in jail. We granted their prayer. 
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They swore affidavits and those affidavits have been put on the record with liberty to the Crown 
to file affidavits in answer. Another affidavit sworn by Dr Nalinaksha Sanyal/ a member of the 
Bengal legislative Assembly and a first cousin of Sasanka Sekhar Sannyal, one of the detenus, 
was put before us. 'ITie Crown objected to the reception of that affidavit but we overruled that 
objection and directed that affidavit to be put on the record, the Crown being given libcity to 
file an affidavit in answer. At the lime when we admitted Dr Nalinaksha Sanyal’s affidavit we 
intimated that we would give reasons in our judgment for admitting the said affidavit. 

At the time when Dr Nalinaksha's affidavit was put in, the advocate for the petitioners 
stated tliat as that affidavit embodied only the proceeding in the Legislative Assembly which 
would be relevant in all the nine cases before as it would be a needless repetition to file 
affidavit of exactly the same nature in the other eight cases. They accordingly prayed verbally 
that the formality of having eight more affidavits of the same nature, one in each of the other 
eight cases, may be dispensed with and Dr Nalinaksha Sanyafs affidavit may be allowed to 
be used in all the nine cases which we were hearing together. To that course the learned 
Advocate-General did not object and we allowed the prayer. The Crown has put in an affidavit 
in answer affiiinea Uy Mr Porter,* who at all material times had been the Additional Secretary 
in the Home Department of the Government of Bengal, to meet the allegations made in the 
affidavit of the seven detenus and those made in the affidavit of Dr Nalinaksha Sanyal. The 
orders passed on the nine detenues under R. 2() have produced by the Crown for our perusal, 
rruc copies of those (irdcrs have been put on the record. After the decision of the Federal 
Court in Keshav Falpade’s case the Govemor-fieneral has, on 28th April 1943, made and 
promulgated an Ordinance (ordinance No. 14 of 1943, hereafter to be called the Ordinance) 
under S.72 of Sch. 9. Government of India Act. That Ordinance is as follows: 

‘Whereas an emergency has arisen which makes it nec.^ssary further to amend the Defence 
of India Act, 1939 (35 pf 1939) for the purpose herein aiu * appearing: 

Now Uicrefore in exercise of tlie powers conferred by S.72, CJovemment of India Act, as 
set out in Sch. 9, Government of India Act (26 Geo. V.C.2) tlie Governor-General is pleased 
to make and promulgate the following Ordinance; 

1. Short title and Commencement — (1) This Ordinance may be called tlie Defence of 
India (Amendment) Ordinance, 1943. (2) It shall come into force at once. 

2. Substitution of new clause for cl. (r) of S.2 (2), Act 35 of 1939 — For (x) of Sub-section 
(2) of S.2. Defence of India Act, 1939 (35 of 1939), the following clause shdl be substituted, 
and shall be deemed always to have substituted namely; 

(x) the apprehension and detention in custody « " any person whom ine authority empowered by the rules 
to apprehend or detain as the case may be suspects^ on grounds, appearing to such authority to be reasonable, 
of being of hostile origin, or having acted, acting, being about to act, or being likely to act a manner 
prejudicial to ihe public safety or interest, the defence of British India, the maintenance of public order. 
His Majesty's relations with foreign powers or Indian States, the maintenance of peaceful relations in tribal 
areas or the efficient prosecution of the war, or in respect of whom such authority is satisfied that his 
apprehension, and detention ate necessary for the purpose of preventing him from acting in such prejudicial 
manner, the prohibition of such person from entering or residing or remaining in any area, and the 
compelling of such person to reside and remain in any area, or to do or abstain from doing anything. 

3. Validity of orders under Rule 26, Defence of India Rules. — For the removal of doubts 
it is hereby enacted that no order diereforc made against any person under R. 26 of the 
Defence of India Rules shall be deemed to be invalid or shall be called in question on the 
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ground merely that the said rule purported to confer powers in excess of ihe powers that 
might at the time the said rule was made be lawfully conferred by a rule made or deemed 
to have been made under S.2, Defence of India Act, 1939.’ 

Ilic underlined (here italicized) portions of S.2 of the Ordinance represent the amendments 
made to S.2, sub-section (2), cl. (x) Defence of India Act, 1939. Rule 26 of the Defence of 
India Rules was left intact, but by the aforesaid amendment of S.2 (2), cl. (x). Defence of 
India Act, 1939, the ground on which the Federal Court had pronounced R. 26 to be ultra 
vires was cut aw^ay. To regularize the detentions tliat had been made in the past by orders 
made under R. 26 and to prevent the legality' of those orders for detention being challenged 
in Courts the amendment was given retrospective operation and S.3 of the Ordinance was 
enacted with the same purpose in view. 'Ilie Crown pleads this ordinance in Jinswer to the 
claim for release of the nine detenus. 

I'he peniioners have urged the following points: 

(1) riiat the whole of S.2, Defence of India Act, both in iLs onginal and amended forms, 
is ultra vires the Indian Legislature. (2) ITiat the portion of cl. (x) of S.2 (2) of the said 
.Act, which has been added by the amendment made by the Ordinance is ultra vires 
the Indian Legislature and accordingly of the Governor-Gencrars power under S.72 
of Sch. 9. The corresponding portions of R. 2() of tlie Defence of India Rules are bad 
lUid consequendy the orders of detention in the cases w'e have before us are bad. . . . 

(3) That the Goveinor-Geiieral has no power to repeal or amend directly iuiy Act of the 
Federal Legislature by an Ordinance made and promulgated under S.72, of sch. 9,^ 
Go\’emment of India Act, 1935. (4) TTiat it is only the Central Indian legislature that 
h.us the power to repeal or amend an Act of the Central India Legislature passed 
under tlie provisions of S. 102, Government of India Act. (5) That the Governor-General 
has no power to legislate by such an ordinance on any subject enumerated in List II, 
of Sch. 7, Government of India Act. ((>) Fhat in any event die Governor-General has 
no power to give retrospective fiperation to such an ordinance. (7) That in any event 
the Ordinance (U of 1943) cannot affect proceedings which wTre pending at the date 
of \i< promulgaUon. (8) ITial S.3 of die Ordinance (14 of 1943) has no independent 
existence apart from S.2 of the said Ordinance and must .stand or fall with that section 
(9) That Rule 26, defence of Indian Rules, had no existence in die eye of law on 29th 
September 1939, when the Defence of India Act was passed and so does not exist 
even now either in its original or amended forms. (10) That even if R26 be intra vires 
the detention of the nine persons who.se ca.ses are before us was improper. 

( 1) Section 2, Defence of India Act, is ultra vires. 

In Talpade’s case the Federal Court has decided that the Defence of India Act is not ultra 
vires the pow(‘rs of the Central Indian Legislature, that most of the matters covered by the 
general words in S.2(l) as well as by the more precise provisions set out in sub-section. (2) 
with its .3.3 paragraphs are covered by lists, I, and III of Sch.7, Government of India Act 
That judgment also indicates that prevenUve detention for the defence of British India being 
in item 1 of List I, the Central Indian Legislature would have been competent to legislate on 
that subject That omission in cl. (x) of S.2 (2), on the basis of which R. 26, Defence of India 
Rules, was pronounced to be bad, has now been supplied by Ordinance 14 of 1943. Neither 
the Federal Court’s judgment or the amendment made by the said ordinance, however, 
concludes this point by reason of the form in which it has been urged before us. For the 
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puqDose of dealing with this point I would assume that Ordinance 14 of 1943 is a good 
enactment, and that S.2 (1) and in particular cl. (x) of S.2 (2), Defence of India Act, botli in 
its original and final shape, includes matters which are in list I and List II, and none of the 
matters go beyond the three Lists of schedule 7. 

'ITie arguments before us have proceeded on these lines; (a) that on a declaration of grave 
emergency made by the Governor-General under S.l()2, Government of India Act, the Central 
Indian l-,egislature no doubt acquires the power to legislate on matters enumerated in List II, 
but then it can legislate on tliose matters for one Province at a time, that is to say, one such 
Act cannot comprise more than one Province, and (b) in any case it cannot in one enactment 
include in an inseparable manner matters coming in List I and List 11. These two questions 
depend solely upon tlie interpretation of S. 102, Government of India Act. ITie questions raised 
are of first impression. I can at once say that I cannot accept those contentions. For deciding 
the points raised. SS.99 (1), 100 and 102 must be read toKCther, and the definition of the word 
‘Province' as given in S.4(3 (3), Government of India Act, must be borne in mind. It means 
the Governor's province and does not include the areas under the administration of Chief 
ComniissioneKN. ^^ecuon 1(K), Sub-section. (4) has an important bearing on the construction of 
the phrase, ‘to make laws for a province' used in S.102 (1). It is on this phrase only that the 
first part of the contention of the petitionei-s’ advocates is based. Leaving out of consideration 
British Baluchistan, which is specially dealt with in S.95, the Central Indian Legislature has 
[jowers to legislate in respect of matters coxcred by list II of all areas not comprised in 
Ciovemor's provinces, e.g. for the Chief Commissioners’ Provinces apart from tlie provisions 
of S. 102. Apart from S).102, it cannot legislate on matters coming within List II for the Governors 
provinces. Section .W (1) defines the local extent of Acts passed by the Central Indian 
Legislature (Federal Legislature during the transitional period), and S.lOO distributes between 
the Ccnti'e and the provinces the subjects of legislation. 'I’lic phrase ‘make laws for a province’ 
used ill S.102 (1), accordingly doe.s not mean ‘make laws foi one particular province at a time’ 
riiat phrase had to be used in S.102 (1) because of the larguage employed in S.lOO, subsection 
(4). The real effect of S.102 (1) in any judgment is to destroy the separation of tlie subject 
matter of legislation in regard to Governors provinces which had been created by S.lOO 
sub section (3) on a grave emergency being declared by the Governor-General. On such a 
declai ation list II is to be regarded as part and parcel of List I and the Central Indian Legislature 
which lijis by virtue of S.99 (1) the power to legislate over the whole of British India, would 
acquire the power to legislate over whole of the said area (which necessarily includes all the 
Governors’ Provinces) in respect of matters contained in List li There is thus notliing in die 
Cjovernmeiit of India Act which would prev^ at the Central Indian Legislature from making 
one enactment which would have operation over more than one Governor’s Province. 

In construing S.102 (1) I have already indicated my view that List II is fused, so to say, 
into List I on the declaration of grave emergency. If there was nothing more in the other 
parts of S.l()2, the Central Indian legislature would have the power to legislate by one 
enactment on matters of both those lists in an inseparable manner. It had from before the 
power to legislate over the whole of British India, which covers the areas under the 
administration of Governors in matters coming in iJst I and by reason of the declaration 
of grave emergency it acquires the power to legislate in respect of matters mentioned in 
List II for areas included in Governor’s Provinces. To meet these conclusions the learned 
advocates for the petitioners refer us to sub-section (4) of section 102. The argument is that 
an Act passed by the Central Indian Legislature on matter contained in List I has ordinarily 
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permanent duration. Unless the particular enactment expressly limits its duration it would 
be on the statute book till expressly repealed by it. An Act however dealing with matters 
contained in List 11 passed by the Central Indian Legislature in pursuance of S.l()2 would 
be of limited duration unless the proclamation of emergency had been approved by 
Parliament, such an Act would last for one year from the date of the proclamation of 
emergencv. The petitioners’ advocates say that if these conclusions are sound, and I hold 
that they are, after the expiry of a year from the date of the proclamation of emergency a 
part of the enactment that which dealt with List I would remain on the statute book and 
die other part that which dealt with subjects mentioned in List II would cease to have effect, 
and if matters of tlie two lists were essentially and inseparably connected in substance in 
that enactment, the part that would remain would be unworkable. ITiey accordingly say 
that as parliament never intended such a result it must be held that the CenUal Indian 
Legislature has no power to Legislate on subjects of Lists I and II in that manner. 'Phe 
argument, in my Judgment, is of no substance. It proceeds upon an entire misconception 
of the provisions of S.102, S. Sub-section (4). The Central Indian Legislature can say in 
e.\prcss terms tliat a particular enactment on a subject mentioned in List I shall have force 
for such a limited penod of time which it chooses. By combining the matters mentioned in 
List I with matters mentioned in iJst II it says by necessar)' implication, what could have 
been said in express terms, that provisions made in the enactment which bears upon the 
subjects of List I would cease to have effect at the same time when the Provisions of that 
enactment relating to matters mentioned in List II would cease to have operation by virtue 
of the Provisions of S.l()2, Sub section (4) 1 accordingly overrule ground No. 1. 

{Z) fhe portion added to S,2 (2) Cl. (x) by ordinance 14 of 1943 is ultra vires 

Ihe amendment introduces detention for preventing a person from acting in a manner 
prejudicial to the public safety of interest, the defence of British India, the maintenance of 
public order, His Majesty’s relations with foreign powers or Indian States, the maintenance of 
peaceful conditions in tribal areas or the efficient prosecution of the war. llie argument is 
that defence of British India is not one of the subjects enumerated in the Dsts of Sch. 7, 
Government of India Act, and of the subject mentioned above ‘preventive detention for reasons 
connected with public order' is the only subject enumerated in those lists, that subject being 
one of the subJecLs mentioned in item 1 of List II. I am not convinced that this is correct. In 
the first place, I cannot say that Parliament kept away all matters concerning defence of British 
India from the province of the Indian legislatures. Items 1, 2, 3, 17, 29 and 30 of List I in 
St *me ionn or other have direct relation to defence and war, and items I and 29 of last II and 
No. i4 of List III may in some circumstance have relation to those subjects. In the second 
place, the last part of item I of list I gives power to the Central Indian Legislature to make 
laws dealing wiffi preventive detention for reasons of state connected with defence and external 
affairs. All dial is required Ls that there should be a connexion with defence. In my Judgment, 
all tlie items mentioned in s.2 (2) Cl. (x) as amended by the Ordinance are intimately connected 
witli defence of British India. Efficient prosecution of this war is directly connected with the 
defence of Briush India, when Japan is almost knocking at the gates of India. On the 
maintenance of public safety, interest and public order, on the maintenances of His Mi^esty’s 
relations with foreign powers or Indian States and on the maintenance of peaceful conditions 
in tribal areas, which border on British India, depc id the effective prosecution of this war 
and so those matters are connected with defence of British India. 
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I am prepared to go further and to hold that all the matters mentioned in clause (x) of S.2 

(2) , Defence of India Act, and in the amendment made thereto by the Ordinance fall within 
List I, being matters connected with defence and that more of them comes within List II. 
Items of List I may overlap items of List II but the pith and substance of the particular legislative 
enactment must be looked at to see if the subject-matter of that enactment comes within items 
of List I or List II. On Uiis view the second portion of tliis ground as urged before us does 
not arise I accordingly overrule this ground also. 

(3) Governor-General has no power to repeal or amend an act of the Central Indian legislature 
rhis point has been urged before us by the petitioners on the following basis: (a) An ordinance 
made and promulgated under S.72 of Sch. 9 being by nature of a limited duration cannot 
repeal or amend an Act of the [legislature which is by nature of unlimited duration, (b) When 
two equally competent legislative bodies deriving tlie audiority to legislate from the same 
paramount l^egislature, namely the Parliament, can operate on the same field, one of such 
bodies cannot direedy repeal or amend the laws passed by the other unless the authority 
which created liiu.'.e two legislative bodies had expressly conferred on one the power of 
K'pealing or amending the enactments made by die other, (c) That Parliament never intended 
to confer die power on the Governor-General to direedy repeal or amend an Act of the 
Central Indian Legislature. 

I propose to deal with these grounds together. I may at once say that if I could have 
answered grounds (b) and (c) in favour of the Crown, I would have felt no dif&culty in rejecting 
ground (a). 'Phere is, in my judgment, no principle which would prevent a Legislature directly 
to repeal or amend its own permanent enactment by an enactment of a temporary nature. 
The pow'cr to repeal or amend flows from the power to enret Repeal by a temporary measure 
would be construed as the suspension for a limited peru^v! of time of the provisions of the 
earlier permanent statute, 'ihc question in substance would be a matter of interpretation only. 
Ihis i.s die view which has been expressed by Lord Ellrnborough CJ. in (1809) 10 East 569 
at p. 573. It is, however, quite a different question when one legislative body attempts direedy, 
diat is by the expressed force of its provision, to repeal or amend the enactments of another 
equally competent legislative body. 

The CentraJ Indian legislature derives its authority a^id powers from Parliament The 
(iovemor-General, who also derives authority from Parliament, exercises legislative functions 
on fulfilling the conditions required by S.72 of Sch. 9. Emergency gives him the power to 
legislate for peace and good Government of India. He then becomes a legislative organ. The 
same Act of Parliament gives him the power .o legislate under S.72, which gives authority to 
the Central Indian Legislature to legislate. He cannot legislate on matters on which the Central 
Indian Legislature cannot legislate. 'Fhe only difference is that an emergency must exist (of 
which he is the sole judge) before he can embark on legislation by Ordinance, and the 
legislation must be tor the peace and good Government of British India. But whether the 
particular provisions which he chooses to enact would promote peace or good Government 
is a matter which is entirely within his judgment. The propriety of the particular piece of 
legislation cannot be questioned by any outside body: 58 I. A. 169. But he cannot act in excess 
of the powers conferred on him by Parliament. Subject to what has been indicated above, he 
cannot make a provision in his ordinance diat the validity of its provisions or a particular 
provision therein shall not be challenged in Courts of judicature in India on the ground of 
ultra vires his powers. Such a provision would be illegal and would be discarded by Courts, 



1^54 Towards Freedom: 1943^- 1944 


on ilie principle that he would thereby be able to extend his power to make laws, which 
Parliament never intended for him. I am making these general observations in view of die 
provisions of Ordiniincc 14 of 1943 and by way of introduction. 

On an emergency the GovemorGeneral encroaches upon the field of the Central Indian 
Legislature. TTie Ordinances made and promulgated under S.72 of Sch. 9 during the 
transitional period and those made and promulgated under S.43 after the introduction of 
pait II, Government of India Act, have the same force and effect as Acts passed by die 
Central Indian legislature, the Indian Legislature during the transitional period and die 
Federal Legislature after part II has come into operation. 'ITiere is thus the possibility of an 
C.)rdinance made by the Governor-General on an emergency coming into conflict widi an 
Act passed by the Central Indian legislature. ITie learned Advocate-General argues, and I 
dare say righdv that when such a contingency happens, it must be held that the provisions 
of the Ordinance would prevail over these of the Act of the Central Legislature. There are 
two sound principles behind that contention of the learned Advocate-General. One is that 
whore there are two legislative enactments having the same force and effect, the last in point 
of time must prevail. The other principle is that the special enactment would prevail over 
the general. 1 must therefore accept the contention that by creating a repugnancy the 
Governor-General can destroy or mutilate an Act of the Central Indian Legislature by an 
( )rdmance made and promulgated by him on an emergency. ITic next step in the argument 
of the learned Advocate-General requires careful consideration. It is, that when the Cover 
nor General can indireedv do away with or modify an Act of die Central Indian I.^gi.slature. 
there is no reason why he cannot direcUy, that is to say by the express provisions of his 
Ordinance. repeaJ or amend an Act of the Central Indian -Legislature. The principle on 
which he stands, using his words, is that an authority can do that directly which it can do 
indjrecdy. At first sight his contention would appear to be a sound one, but on careful 
conjideration I do not consider it to be so. 

Where one legislative body seeks to do away with the enactment of another Icgi-slaUve 
body equally competent to legislate on the subject by creating what appear prima facie to 
be a repugnancy, it is exclusively wthin the province of the Courts to decide whether in fact 
he repugnancy exist, and if it does, to deciile which enactment should prevail, llie question 
whether a repugnancy actually exists is often a difficult quesUon. 


\[OmUted: h historical sun^ey of the background to the Privy Council appeal case re. 

Attorney General for the Dominion of Snada. (ISJMi 


What I have stated above is a necessary background for understanding the passage at that 
follows the passage which 1 have quoted in the earlier part of my judgnfent The 

negaove. An argument was advanced that S 12.4 Hwtici. m wu a answered in the 

cxpre» ,e™ 0.. D<^ S.. ,0 prXL 
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of 18()4. That contention was overruled and in connexion with that contention Ix)rd Watson 
made the folhjwing observations at the bottom of P. 366 of the report. 

It appears that neither die Parliament of Canada nor die Provincial I^egislatures have audiority to repeal 
statutes which diey could not direedy enact and dien referred to (1882) 7 A.C. 136. Tliese last mentioned 
observations in my judgment were made on the matter of construction of S.129 of the Cai^adian 
Constitution and did not lay down a general proposition of law. Section 129 provided that all laws ui 
force in the Provinces of Canada (which consisted of the Province of Ontario and Quebec, Nova Sc otia 
and New Brunswick at the date of the Union shall continue in force till repealed, abolished or altered 
by die Parliament of Canada (die dominion Parliament) or by the Legislature of the respective province, 
according to the audiority of the Parliament or of that Legislature under this Act 

All tliat l^ird Watson said in this part of tlie judgment was that according to the true 
construction of S.129 die Dominion Parliament could not repeal or amend the Temperance 
Act of 1864, which, being an Act passed before die Union, was continued by S.129 in the 
inovince of Ontario, as the Dominion parliament could not have passed that Act for the 
Province of .mly after the Union by reason of die provisions of S.92 of the Constitution 

Act of Canada. 

riie case before us is in essential features of the same type. Both the Central Indian 
Legislature and the Governor-General exercising his function under S.72 of Sch. 9 derive 
ihi'ir powers to legislate from the same Act of parliament. Both are competent to legislate 
on items of Lists I and III, bearing upon peace and good Government of British India. I 
am leaving out for the present list II subjects, for a question has been raised as to whether 
the Governor- General can by Ordinance made and promulgated under S.72 encroach on 
any subject of list II. 'Lhe Act of Parliament docs not give express powei-s to the Cjovernor 
( Jeneial to directly repeal, reamed an Act of ibc Centra! in lian Legislature. The observations 
ol Lord Watson, which I have first quoted, would therei re apply with equal force to the 
< ase before us. I therefore hold that the Governor-General has no power to repeal directly 
and in cxpre.ss terms any Act of the Central Indian Legislature, fhe power to amend stands 
on the same principle, for whereas repeal means tlic destmetion of the whole, amendment 
means the destruction of a part, follow'cd, may be but not necessaiily, by the creation of a 
substitute. I accordingly hold tliat S.2 of Ordinance 14 of 1943 is ultra vires the powers uf 
the (jOvornor-General. Apart froiii the reiisons stated above the Government of India Act 
gives indications that such a power was not intended bv Parliament for the Governor-General 
in cases where either the Governor-General or the Governor is given the power to make 
what in substance are law^-cither by (9rcJii nee or by Reguiaiion, and tliey stand on tlie 
s;une footing under the Indian Constitution Act — Parliament had expressed itself in clear 
terms; where it intended that they (the (iovcmor-General or the Governor, as the case may 
be) should have the power to repeal or amend an Act of the I.«gislaturc. A reference to 
Ss. 92 (2) and 96 road with S.95 (3), Government of India Act, supports the view I am 
taking. 'ITie last portion S.72 of sch. 9 also indicates Uiat where Parliament intended to 
confer such a power to a co-ordinate legislative body, e.g. the Indian I.(egislature, it expressed 
itself in an unambiguous manner. 

[{Omitted: Justice R.C. Mitter’s obsci-vations on die following references and points made 

by die petitioners: 

1. Reference to Madras High Court judgment of 5 May 1943 on Govind Swaminathan 
V. Emperor. 
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2. Only the Central Indian Legislature has power to amend an Act passed by it in 
pursuance of S.102. 

3. Governor-General has no power to legislate by Ordinance on matters listed in List II 
overruled. 

4. GovemorGeneral has no power to give retrospective operation to his Ordinance — 
overruled. 

5. Ibe Ordinance cannot affect pending proceedings decision against the petitioners) - 
Ed.| 

(8) Section 3 of the Ordinance has no existence apart from S.2. 

The argument of the learned Advocate-General is tliat even if the amendment of S.2. (2), cl. 
(x) Defence of India Act, by S.2 of the Ordinance is bad, S.3 of the Ordinance stands and 
the orders of the detention on the persons before us cannot be challenged. I cannot accept 
this contention. I have already held that the Governor-General cannot repeal or amend an 
Act of the Central Indian Legislature. An Act is amended if some of its provisions are altered. 
It is also amended if some provisions are added to iLs original provisions. I consider botli Ss.2 
and 3 of the Ordinance to be amendments of the Defence of India Act. The preamble to the 
Ordinance throws light on the matter and supports my view). 'Fhat is one reason why I hold 
that S.3 is bad, for I b.ivc already held that the Governor General by his Ordinance made 
and promulgated undt: S.72 of Sch. 9 cannot amend an Act of the Indian Legislature. ITiere 
is another reason w'hy I hold that S. 3 of the Ordinance falls to the ground with S.2. Section ^ 
3 says that for the removal of doubts the provisions contained therein were enacted. The 
‘doubt’ in my judgment w’ould have ansen in die following manner, if S.3 had not been 
enacted. By S.2, cl. (x) of S.2 (2), defence of India Act, w«is amended with retrospective effect. 
That iunendment would sustain R. 26, Defence of India Rules, from 29th September 1939, 
when the Defence of India Act was passed, but it could still he argued that the orders of 
detention made before 28th April 1943, when the Ordinance was promulgated were bad. To 
set at rest that point, S.3 was enacted. I do not wish to develop this point further, as it is dealt 
with full\’ in the judgment of my learned brother Sen J. which I had tlie advanUige of seeing. 

I agree with the rcason.s given therein for coming to the conclusion that S.3 of the Ordinance 
cannot have an existence independendy of S.2. I accordingly answer this ground in favour of 
die petitioners. 

Rule 26 of the Defence of India Rules had no existence when the Defence of India Act 
(35 of 1939) was passed 

Assuming S.3 of Ordinance 14 of 1943 to be a good enactment the petitioners CcUi challenge 
R. 26 of the Defence of India Rules on any ground other than the ground mentioned therein. 

I hat position is clear on the terms of S.3 of the Ordinance, and is moreover not contested 
by the learned Advocate-General. Ihc petitioners’ advocates attack Rule 26 on the ground 
that it never had existence in the eye of law. For following this argument the following fads 
are relevant. On 3rd September 1939 Ordinance 5 of 1939 was made and promulgated by 
the Ciovernor-Gcneral under S.72 of Sth. 9. Rule 26 of the Defence of India Rules was 
published on the same date. Ordinance 5 of 1939 was repealed by the Defence of India Act 
(33 of 1!M9) which was passed on 29th September 1939. Section 2 of the Act is a reproduction 
(if S.2 ol that Ordinance. Ihe substance of that rule a published on 3rd September 1939 so 
far as it is material for the argument on this point is as follows. Paragraph I gave the Central 
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Government only the power to make, if satisfied, any of tlie orders mentioned in els (a) to 
(g) of tliat paragraph on any person with a view to prevent him from acting in a manner 
prejudicial to the efficient prosecution of tlie war, to the defence of British India or to public 
order. Clause (b) provided for detention. Paragraph 2 gave the Provincial Government powers 
to make like orders on a person who was within province with a view to prevent him from 
acting in a manner prejudicial to public order only. 

After die Defence of India Act had come into force that rule was amended twice onre on 
28tJi March 1940 by Notification No. 35fi O.R./40 and them again of 3rd August 1910 by 
Notification No. 534 O.R./40. The rule as it exists now with the exception of the words His 
Majesty’s relations with foreign powers or Indian States, the maintenance of peaceful conditions 
in tribal areas ‘after the words public order* in para. I was the result of the first mentioned 
amendment and those words were added by the second amendment, section 21, Defence of 
India Act, on which the argument is based is as follows: 

The Defence of India Ordinance, 1939, is hereby repealed, and any rules made ... in 
exercise of any power conferred or under the said Ordinance shall be deemed to have been 
made . . . in t:.\„:rise of tlie powers conferred by or under the Act as if this Act had 
tommenced on 3rd day of September 1939. 

I he learned advocates for the petitioners contend that on tlie reason given by the Federal 
Court in Falpade's case it must be held that R. 2() as made and published on 3rd September 
was also ulfra vires, because it went bey^md what had been provided for in S.2 (2), cl. 
(x) of Ordinance 5 of 1939. It was made, they say, not in the exercise of tlie powers conferred 
by Ordinance 5 of 1939, but in excess of those powers. It had, therefore, no existence in die 
eye of law on 29th September 1939, when the Defence of India Act 1939, was pcissed, and 
thiM’efore could not be continued dicreafter by the force of S.21, Defence of India Act. To 
eniphiisizc this argument reference was made lo S.24, Geu Tal Clauses Act (10 of IR97) and 
our attention was drawn to die difference in the language employed there. It was pointed out 
that the language of S,24, General Clauses Act, is not ‘made in exercise of powers’ under die 
it?pealed Act or Regulation etc., but simply made or issued under the repealed Act or 
Regulation, llic argument does not however appear to me to be convincing. 1 do not see 
any substantial difference in these two phrases. In my judgment, S.21 does not merely continue 
the rules made in pursuance of the powers given by the Defence of India Ordinance but 
continues them by re-enactment. What in fact had existed was continued not merely what 
existed only' as valid in law. Rule 26 as it then existed may have been ultra vires, but no 
Court had dien pronounced it to be so. Moreover, a finding b) a Court that a particular rule 
or bye-law is ultra vires docs not remove it fr. n the statute book, for Courts can only declare 
a rule or bye-law to be void in order to give the substantive relief asked for. It cannot say 
that it never existed. The observation of Dicey at p. 98 of l^w of the Constitution (Edn. 9) 
lead to the inference which supports the view I am taking. Rule 26 as it existed before 29tli 
September 1939 was accordingly a rule made in exercise of the powers under tlie Defence 
of India Act, as in fact it ’.-as made in die exercise of the powers given by ordinance 5. As 
it had existed at the passing of the Defence of India Act it continued and could later on be 
amended from time to time. 

(10) Detention of the nine persons improper 

llie argument on this point has been addressed to us under two heads: (1) that the authority 
or the person who is authorized to detain under rule 26, Defence of India Rules, had not in 
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fact been satisfied that the detention of the nine persons before us was necessary: and (II) that 
the power of detention had not been exercised in the case of those persons in a bona fide 
manner. In support of the proposition that (''oiirts can investigate tlicse matters, two cases 
ha\e been cited before us by the petitioners* advocates, viz. 1931 A.C. 662 and 60 cal. 3M. 
In the first mentioned case, the legality of the expulsion of the Eleko by the executive authority 
of .Nigeria under powers conferred by an Ordinance was challenged. It was held that the 
Court was entitled to investigate as to whether the conditions on which the executive act of 
expulsion depended for its validity had been complied with or not. In the cases before us, 
the act of detention of nine persons in an executive act, which depends upon the condition 
that the authority' designated by R. 26 is to be satisfied that the detention of the particular 
person was necessary for preventing him for from doing acts of a prejudicial nature. I'he 
Ct)urts cannot enquire into tlie grounds of satisfaction or the sullicioncy thereof but have 
certainly tlic jurisdiction to enquire as to whether tliat authorit)' or person was satisfied as a 
matter of fact before he made the order of detention. In the second case, the phnise ‘illegally 
or improperly detained* occurring in S.491, Criminal P.C. w^as construed. It was held that the 
word ‘Improperly* can only refer to cases in which, although the forms of law had been 
obseiAcd, there had been a fraud on a an Act or an abuse of the powers given by the 
Legislature*. In 1942 A.C. 206, the principle that a Court can look into the question as to 
whctlier the power of detention had been exercised in a bona fide manner by the executive 
in exercise of powers given to it by the I>egislature was re affirmed, and it was stated if the 
Court was satisfied that it had not been so exercised, it must give relief. "Fliese principles are, 
in my judgment, well established. 

In aJl the cases before us, the orders of detention have been made in the following form: 

‘Whereas the person known as (name given) is detained in the . . . jail under tlie provisions 
of R. 129, Defence of India Rules, 

And whereas the Governor has been satisfied that with a view to preventing the said person 
from acting in a manner prejudicial to the defence of British India, the public safety, the 
maintenance of public order or the efficient prosecution of the war, it is necessary to make 
the fcjllowmg orders to continue his detention: 

Now' tht-iefore in exercise of the powers conferred by cl. (b) of sub-rule (1) and sub-rule 
(3) of R. 26, Defence of India Rules, the Governor is pleased to direct (a) that tlic said person 
shall until further orders be detained (b) that until further orders the said person be detained 
in . . . jail and (c) that during such detention the said person shall be subject to the conditions 
laid down in the Bengal Security prisoners Rules, 1940. 

By the order of the Governor. 

Signed by Assistant, Deputy or Additional Secretary (as the case may be ) to the Government 
of Bengal.* 

lliese orders have been authenticated in accordance with the rules framed under S.39 (2), 
Government of India Act. The learned Advocate-General concedes that if the orders of 
detention had not been so authenticated it would have been open to Courts to investigate the 
question as to whether the Governor was satisfied in fact on the general principle laid down 
in 1931 A.C. 662, but in the cases before us wc must take the orders of detention as they 
stand in view of S.59 (2), Government of India Act, that is to say, he says the we are pretended 
from saying that the Governor was not satisfied as to the necessity of detaining these persons, 
for in the order the Governor says that he was satisfied. In my judgment, this is not the effect 
of S.59 (2). That section prevents an order of the Governor duly authenticated from being 
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challenged on the one ground specified in that sub-section. No one can say that the order is 
not the order of the Governor and tliat is all the effect of these sub-section, but he can certainly 
say that the (lovernor was not in fact satisfied. I he affidavit of Ur Nalinaksha Sanyal contains 
materials relevant to the enquiry as to whether the authority required by Rule 26 was in fact 
satisfied before the orders of detention were made under R. 2f). It embodies the answers given 
by the Home Minister on the floor of the Legislative Assembly. Proceedings in Council ought 
to be proved by llie journals of the House, but the learned Advocate-Cieneral has waived the 
mode of proof. He says however tlia^ the an.swers given by the Home Minister are not 
admissible in evidence, and in support of his contention has referred us to tJie decision of the 
Judicial Committee of the Privy Council in A.I.R. 1935 P.C. 31. In that ca.se, to the plaintiffs 
claim for damages for defamation, the defendant pleaded Justification, and in support of that 
[)lea proved some repoils of tlie Legislative Assembly which contained a speech delivered by 
(he plaintiff when he was the Leader of the Opposition. Lord I'hankerton in dealing widi the 
point observed: 

As irgards the reports of debates, it is clear in their Ujidships’ opinion that they tan only he evidence 
of what was stated by tiie speakeis in the legislative Assembly, and are not evidence of any fact 
(.t)nt allied in the speeches. 

1 do not see in what way tliat case .supports the contention of the learned Advocate-General 
(hat tlie answers given by the Home Minister 'ire inadmissible, d'hose answers were given in 
n*ply to written and supplementaiy questions and weic given by die Home Minister on behalf 
of the Government. 'ITie answers relate to facts and not to opinion, and those facts direedy 
relate to die question as to whodicr any person or the audiority designated by R.26 was at all 
satisfied before making die ordere of detention under R. 26. The Crown does not say diat the 
answers of die Home Minister have not been ctiirecdy set ou ' m the anne.xurc to Dr Nalinaksha's 
affidavit. My Icinned brother Sen J has dealt with the affiOwivit of Dr Nalinaksha Sanyal and 
ot Mr IVirter in detail. For the reasons given by him, I aiTee widi his conclusions. But for the 
purpose of considering the questions of law diat have been raised by the learned Advocated 
CJeneral on die basis of S.49 and S.59 (3), Cjovernment of India Act, I will assume that in hve 
cases the Home Minister, and in three cases Mr Porter, who w^as then the Additional Secretary 
in the Home Department of die Government of Bengal, w^re satisfied as to the necessity of 
detaining die persons under R. 26. Mr Porter’s affidavit, taken with the answers of the Home 
Minister as set out in Dr Nalinaksha s affidavit, may suggest diat the case of Sasanka Sekhar 
Sanyal was the only case that was considered by the (xovernor liimself. 

It is admitted by the learned Advocate-Gt .,eral that, except for the area covered by the 
District Chittagong, the Provincial Government has not delegated its powers and duties by 
orders made under sub-section. (5) of S.2, Defence of India Act, to any authority or person. 
The learned Advocate-General further admits that none of the cases which we have before 
us relate to the Chittagong area. The position taken up by him for raising the points of law 
is that the orders of detention must be taken to be oiders made by die Provincial Government 
itself, though none of the cases (except one) had been brought up or considered by the 
Governor himself. He says that if either the Home Minister or the Secretary or the Additional 
Secretary in the Home Department of the Government of Bengal was satisfied as to the 
necessity of detaining these persons and pa.ssed orders for detention, that was sufficient, as it 
must be taken, by reason of the provision of S.49 and also by reason of the General rules of 
business framed under S.59 (3) Government of India Act, that the Provincial Government 
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iilter being satisfied had made the orders for detention, for the reason that the Provincial 
Government functions through Ministers and Secretaries. On a caielul consideration of the 
matter, I cannot accept his contentions. 

Rule 26, Defence of India Rules, requires the Provincial Government to make the order 
for detention on it being satisfied that the detention of a particular person is necessary. That 
power and the dut)' can be delegated by the provincial Government to any other authority 
or officer not subordinate to Central Government by making an order under S.2 (5), Defence 
of India Act "ITie word, pro\inciaI Government has been defined in S.2, cl. 43, (a), General 
Clauses Act (10 of 1897). It me«ms the Governor acting or not acting in his discretion, or 
exercising or not exercising his individual judgment, according to the provisions made in the 
Government of India Act, 1935. The matter of detenUon in terms of Rule 26, Defence of India 
Rules, comes within the special responsibility of the Governor as mentioned in S.52 (1). cl. 
(a), Go\ emmeni of India Act, The Governor is, therefore, required to exercise his individual 
judgment. ITie Ministers can tender their advice to him but he is not bound to accept tlieir 
advice. In this view of the matter, the Governor must act himself, unless he had delegated his 
power and dut\ to another by an order made under S.2 (5), Defence of India Act. In these 
circumstances, and in tlie absence of delegation by an order pitssed by him under the last 
mentioned section, I do not sec how S.4!), Government of India Act, or tlic (ieneral lailes of 
business made under S 59 (3), (Jovemment of India Act, could be invoked to sustain an order 
under R. 2t) made eitlicr by (he Home Minister or a Secretary or Additional Secretan' to the 
Government of Bengal, when the Governor himself was not satisfied, but either the Home^ 
Minister or the Secrctaiy or the Additional Secretary was, and they made the orders in the 
name of the Governor. In any view, a Minister cannot be regarded as an officer subordinate 
U) the GoNomor. I.L.R. (1939) 2 Cal. 111. Moreover, section 19 says that tlie executive authority 
ot a pro\1nce shall be exercised on His Majesty's behalf by the Governor either directly or 
through officers subordinate to him, but sub-secUon (2) of S.49 limits the exercise 3 (2) on the 
(Governor to matters which could be dealt by the provincial legislature only in the absence 
of any other provision in the Government of India Acl^ and so far as this matter is concerned, 
there is no other provision, llie Defence of India Act could not have been enacted by the 
provincial Legislature because, as I have held already, that enactment deals exclusively with 
matters falling within iJst I. 

By the General rules of busines,s, the subject of ‘public order’, ha.s been assigned to the 
Home Department of the Bengal Government which is in charge of the Home Minister. ITic 
(if’neral rules of business framed under S.59 (3), (Jovemment of India Act, authorize tlie 
Ministers to regulate the business of their Departments by standing orders. Such standing 
orders may provide that in cases of extreme urgency the Secretary can make orders without 
refeience to the Minister concerned, but all such cases will have to be brought to the notice 
ot the Minister at the earliest opportunity. The Home Minister had issued a General standing 
order in terms of this General rule. But standing orders cannot, in my judgment, authorize 
the Secretary, even in cases of emergency, to deal himself with a case of detention under 
R.26. 1 he matter being within the special responsibilit)' of the Governor, the Governor alone 
(in the absence of an order made under S.2 (5), Defence of India Act) has to make an order 
after he is satisfied about the necessity of the detention of that particular person. The Home 
Minister cannot pass such an order on his satisfaction. If the Governor docs not wish to do 
so for any reason, he will have to act in accordance with S. 2 (5), Defence of India Act. The 
Sec retary the Additional Secretary cannot also deal with the matter of detention under R.26 
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on his own satisfaction as to the necessity of detention in the absence of an order by the 
Provincial Government (which means the Governor) made in terms of that sub-section. »So 
the standing order of the Home Minister which authorizes the Secretary to pass orders in 
urgent cases without reference to him cannot be of any avail, for, that standing order governs 
only such orders which the Minister could himself have made, 'llie above reasons equally 
apply to the cases where the Additional Secretary, Mr Porter, made orders for detention on 
his own satisfaction on Bejoy Singh Nahar,* Shibnath Banerjee* and Nanigopal Mozumdar, 
for the standing order of the Minister quoted in para 8 of Mr Porter’s affidavit could not in 
law confer a power on the Secretary which the Minister himself did not possess. For the 
reasons given under this heading, 1 also hold that the nine persons before us have been 
illegally detained. For the reasons I have given in discussing the matter under headings Nos 
(3), (8), and (10), I hold that the detention of all the petitioners before us is illegal and my 
order is that all of them be forthwith set free. 

Khundkar J- — I have had tlie advantage of reading the judgment just delivered by 
my learned brother MitterJ., and I agree that the following points enumerated in his judgment 
should be negdiived. (1) ITial the whole of S.2, Defence of India Act, botli in its original and 
amended forms, is ultra vires of the Indian Legislature. (2) That the portion of cl. (X) of S.2 
(2) of the said Act, which has been added by the amendment made by the Ordinance is ultra 
vires of the Indian Legislature. Tlie corresponding portions of R. 26, Defence of India Rules 
are bad and consequently the orders of delenuon in tlie cases we have before us are bad. (4) 
'Fhat it is only the Central Indian Legislature that has the power to repeal or amend an Act 
of the Central Indian Legislature passed under the Provisions of S.102, Government of India 
Act. (5) That the Governor-General has no power to legislate by such an Ordinance on any 
subject enumerated in List II of Sch. 7, Government of Invlia Act, 1935. (6) That in any event 
the Governor-General has no power to give retrospective I'peration to such an Ordinance. (7) 
That, in any event. Ordinance 14 of 1943 cannot ciffect proceedings which were pending on 
the date of its promulgation. (9) That R. 26, Defence of India Rules, had no existence in the 
eye of the law on 29th September 1939 and so does not exist even now either in its original 
or amended form. 

I agree with the conclusions reached by my learned brother upon these points, and with 
the reason upon which those conclusions are based. It is dierefore not necessary for me to 
add anything to what is contained in his judgment regarding these points. As I am constrained 
to disagree regarding the remaining points dealt with in the judgment just delivered, I give 
below my reasons for so doing. 

[[Omitted: Rest of Khundkar’s discourse) — Ed.] 

Sen J. — I agree with my learned brotlier MitterJ. that tliesc rules should be made 
absolute and the petitioners set at liberty forthwith. The points raised have been very* fully 
discussed by my learned brothers and I concur in the conclusions of my learned brother 
MitterJ. on all points except one with which I shall deal later. The questions involved are of 
such importance that even at the risk of repeating what has already been said I feel that I 
should record separately my conclusions and the reasons therefore regarding some of the 
important matters canvassed before us. Before stating the arguments of the parties it will be 
necessary to go into the history of the rule under which the petitioners have been detained. 
The rule is R.26 made by the Central Government in the purported exercise of powers 
presumed to have been granted to it by the Defence of India Act of 1939. Before the Defence 
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of India Act of 1939 was enacted there existed the Defence of India Ordinance V of 1939. 
Certiiin rule making powers were given to Central Government by the (Jrdiinuice. I'he Central 
Government made a rule, being R. 26 in the exercise of powers presumed to have been given 
to it by the Ordinance. Fhat rule may for the purposes of these cases be said to be in the 
same terms as the present one. 3Tie Ordinance was repealed and re-enacted by the Defence 
of India Act, 1939, which is materially in the same terms as the Ordinance, and R. 26 was 
sought to be conUnued in force by S.21 of the Act which is in these terms. 

The Defence of India Ordinance 1939, is hereby repealed, and any rules made, anything 
done and any action taken in exercise of any power conferred by or under the .said Ordinance 
shall be deemed to have been made, done or taken in exercise of powers conferred by or 
under this Act as if Act has commenced on the 3rd day of Se'ptember 1939. 

The rule underwent a slight modification which is not material and it now' stands thus: 

26. (1) 'Hie Central Government or the provincial Ciovernment, if it is satisfied with respect 
to any particular person that witli a view to preventing him from acting in any manner 
prejudicial to the defence of British India, the public safety, the maintenance of public order, 
His Majest\'’s relations with foreign pow'ei^ or Indian states, the maintenance of peaceful 
conditions in tribal areas or the eflitient prosecution of the w';ir it is necessary' so to do, may 
make an order, (a) . . . (b) directing that he be detained. 

ITie petitioners have been detained under this rule. After their detention the validity of the 
mle w'as in question in the Bombay High C'ourt in Keshav Talpade’s citse. Iliat Couil held 
that It was valid. On appctil the Federal Court has held tliat the rule was made in the exercise., 
of powers presumed to have been granted to the Central Government by S.2 (2) (x), Defence 
of India Act, and diat it is ultra vires of that section as the section did not grant tJie Central 
(lovemmenl the power or authontv to mcike such a rule, lliereafler these petitionei's applied 
I.K*fore me under S. 191, Criminal P.C., for their release on the ground that tlieir detention was 
not sanctioned by law. I issued rules upon the provincial Government to show cause why the 
petitionc^rs should not be released. After the rules had been issued and pending the decision 
iheioon the Govemor Cjeneral passed an Ordinance being ordinance 14 of 1943. 4Tiis Ordinance 
consists of only three secUons. By S,2 S.2 (2) (x). Defence of India Act is repealed and a new 
S 2 (2) (x) IS substituted in its place. Fhe new section purports to give wider nile-making powers 
to the Central Government, and it is given retrospective operation. By this metliod R.2t) is 
sought to be validated. 'Fhis is the intended cflect of S.2 of the ordinance. 'ITien, there Ls the 
other section viz., S.3 which enacts that no detention heretofore made under R.2(), 

Shall be deemed to be invalid or Ix' c billed in question on the ground merely that the .said lule purported 
to Cf)nfer powers in excess of the powers that might at the time the said rule was made be lawfully 
conferred by a rule made or deemed to have been made under S.2, Defence of India Act 

111 ere is no room for any controversy that, if the present Ordinance 14 of 1,943 have not 
been promulgated in view of the decision of the Federal Court, the detention of the petitioners 
must be held to be illegal. 41ie question foi decision is w'hether this ordinance has the effect 
ot validating the detention. 'Fhe arguments urged on behalf of the petitioners may be con- 
veniently grouped under four heads thus: (1) the present Ordinance is ultra vires the power of 
the Governor-General and it cannot validate the detention. (2) Even if the Ordinance be valid 
it cannot have the effect of validating Rule 26 as the rule had no legal existence when the 
Defence of India Act was enacted. (3) Even if the 0’*dinancc be valid, inasmuch as it was 
promulgated when the present proceedings were pending, the cases of the petitionera must be 
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decided as if tlie Ordinance had not been passed. (4) Even if the Ordinance has validated Rule 
26 llie orders of detention are bad as they have not been made in accordance with the provisions 
of the rule. I shall now take up for consideration the main argument under the first head. 

It may be stated thus, llic present Ordinance has been promulgated by the GovemOr- 
General in tlie exercise of the powers conferred upon him by S.72 of Sch.9, Government of 
India Act of 1935. The Ordinance directly repeals S.2 (x), Defence of India Act, an Act of 
the Indian Legislature, and substitutes in that Act a new S.2 (2) (x) Although S.72 gives the 
GnvcrnorGcneral very wide powers it docs not give him the power to repeal or amend 
directly an Act of the Indian Legislature. On behalf of the Crown the answer to this argument 
is dial although such power has not been expressly conferred by the section ncvertlieless this 
power is necessarily included in the wide powers conferred by the section. Section 72 is in 
these terms: 

Ilic (tovernor-General may, in cases of emergency, make iuiu promulgate Ordinances for the peace 
and good Government of British India or any part thereof, and any Ordinance so made shall for tlie 
space of not moie than six montlis from its promulgation, have the like force of law as an Act passed 
bv the Indian Ijegislatiire; but the power of making Ordinances under this section is subject to the like 
restrictions a.s the power of tlie Indian Legislature to make laws: and any Ordinance made under this 
section subject to the like disallowance as an Act passed by the Indian legislature, and may be controlled 
or superseded by any such Act. 

It is deal- tliat altliough the section expressly gives tlic Indian I.^gislature the power to control 
or supei-scde directly an (Ordinance no such corresponding power is expressly given to the 
(jovernor General in respect of an Act of the Indian legislature. 1 would next draw attenuon 
to S.108, Government of India Act, which expressly recognizes the power in the Indian 
Legislature to ;micnd or repeal directly an Oiihiiance. It pr^ 'ides that if die Indian I.egislature 
wishes to piiss an act which repeals, amends or is repugna*a to an ordinance it must get the 
previous siuiction of die Governor-General. ITiere is no similar express recognition of any 
[lower in the Governor-General to repeal or amend directly by Ordinance an Act of the Indian 
Legislature. I would emphasise at diat stage that die present point for consideration is not 
whether the Governor-General by an Ordinance can indireedy repeal or amend an Act of the 
Indian Li!gislaturc by die process of repugnant Legislation but whether the Governor-General 
as ordincmee maker can as he has done by the present Ordinance, direedy repeal a provision 
of an Act of the Indian legislature and substitute therein as part of diat Act another provision. 

The argument of the learned Advocate-CJeneral is this; By S 72 of Sch. 9 once there is an 
emergency and the Governor-General considv . s diat an Ordinance is necessary for peace and 
good Government, die Governor-General is given power to legislate by ordinance on any 
topic upon which the Indian Legislature could legislate and such Ordinance has the same 
force as an Act of the Indian Legislature. Where such wide and plenary powers are given it 
follows as a matter of course that the Governor-General has the power to amend or repeal 
an Act of the Indian Ix!gisl.,tture. Such power is inherent and need not be expressly granted. 
It is there unless it is expressly taken away. 

I am unable to accept diis view. There is, I know a well-known general principle that a 
body which is given the power to make laws has necessarily the power to amend or repeal 
its own laws; see S.33, Interpretation Act, which related to bye-laws. I am also able to appreciate 
an argument that where two bodies are given the same powder to legislate in the same field, 
one body may make laws which are repugnant to the laws made by the other body and 
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thereby indirectly repeal or amend an Act of the other. But it must be remembered that when 
such repugnancy occurs, the Courts and the Courts alone decide which law is to prevail. One 
Legislature does not repeal or amend directly the Act of the otlier. I am not aware of any 
general principle that where tliere are two legislative bodies with equal powei-s to legislate in 
the same field one bodv has the inherent power to repeal or amend directly the law of the 
other bodv and thereby establish by its own Act an overriding power over the other legislative 
body. Inhere is a fundamental difference between the power to amend or repeal directly and 
the power to make repugmmt laws. In the c<Lse of repugnancy one Legislature does not o^'erride 
the other. It merely legislates in its own field and leaves it to the Court to decide which law 
shall prevail. WTien one I.^gi.slature has the right to amend or repeal directly an Act of the 
other the decision as to which law slnill prevail is not left to the Court. Lhe Legislature which 
repeals or amends makes tlie decision for itself The matter may be looked at from smother 
angle. An act of the Indian legislature expresses the collective wisdom and will of the members 
of the Legislature, an Ordinance expresses the uill imd wisdom of the (iovemor-Cieneral. 

It is diflicult to appreciate how there t an be any inherent power in the Govemor-Ceneral 
as ordinance maker to introduce an Ordinance into an Act and make it part of the [iroduct 
ol the Indian Legislature. Lo put tlie question more concisely. Has the Ciovernor-General by 
reason of tlie provisions of S.72 the inherent power of transforniiiig an (.)rdiiiance into an Act 
«)f the Legislature.^ In »uy opinion he has not. However similar tliey may be an Ordinance is 
one thing and an Act of the Indian Ix'gislaiure is another. 'Lhey are not identical. Section 72 
gives the Ciovernor-General the power to make ordinances. It does not empower him to niaktv 
an Act of the Indian legislature or to convert Ordinance into an Act of the Indian Legislature. 
If he cannot make such an Act, it follows that he can have no inherent power to repeal or 
amend it direr tlv or substitute something into it. 

Hie leamed Aclvocale-(k‘neniJ supported his contention that the Governor General had 
power to amend or rep(*al directly an Act of the Indian Legislature by recourse to another 
LUgumeni. ITiis is what he said. When there is an emergency the (Jovernor-General has, by 
viitue of the provisions of S.72 of Sch. 9, power to make any law that the Indian Legislature 
could make S »r peace and good Gov ernment Ihere cun be no doubt that the Indian Legislature 
can make a law repealing or amending directly a pievious law' of the said Legislature. 'Lherefore 
the ( Tovemor-General can make an Ordinance directly repealing or amending im Act of the 
Indian legislature. The argument is plausible, but if the words of S.72 are carefully analysed 
It will be found Ui be unsound. Secti(jn 72 does not anywhere either expressly or by necessary 
implication say that in cases of emergency the Governor tieneral can by Ordinance make 
eveiy law' which the Indian Legislature can make. It says that in cases of emergency the 
(iovernor ^feneral can make an Ordinance on peace and good Government and that such 
Ordinance when validly made shall have ‘the like force of law as an Act passed by the Indian 
Ix^gislature*. WTiat does this then mean.^ It means simply thi.s, tliat the Ordinance shall be as 
binding upon persons as if it were an Act of the Indian I.^gislati]re and that it will be enforceable 
in the same manner as an Act of the Indian l>;gislature. Ilie words ‘shall have the like force 
(jf law' as an Act passed by the Indian ^.4*gislature’ describes the qualities or the Ordinance, 
they do not confer a power on tlic Governor-General to make every law which the Indian 
Legislature can make. Again the section says: 

Ilic power of making Ordinance under this .section is subject to the like restrictions as the power of 
the Indian [legislature to make laws; and any Ordinance n ade under this section is subject to the like 
di.s allowances as an Act of the Indian Legi.slat;ire. 
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These words are relied upon by the learned Advocate-General for his contention that the 
(jOvemor-General as Ordinance maker can do whatever the Indian Legislature can do. The 
words relied upon are not words donating powers but words imposing restrictions on tlie 
power already conferred by the first part of S.72 on tlic Governor-General to make Ordinances, 
rhe learned Advocate-General seemed to argue that as tlie section imposes the same restrictions 
upon the Governor-General’s power of making Ordinances as are imposed on the powers of 
(he Indian Legislature to make laws, it follows that the powers of both legislatures are identical. 
There is a fallacy in this argument and, if I may say ^o with respect, the argument really begs 
the question. If both Legislatures had originally identical powers then certainly, the imposition 
of identical restrictions would result in the powers still remaining the same. This is axiomatic, 
but die mere imposition of like restrictions does not connote the conferment of identical 
powers. We are thus brought back to the original question-does S.72 confer upon the 
Governor-General the power to do everything that the Indian Legislature can do? Tlie answer 
is that the section does not say that it is doing any such things and there is neither jurisdiction 
nor necessity for reading into a section of this description, which confers extra-ordinary 
emergency povveis upon the Governor-General, something which is not there and which will 
have the effect of widening these emergency powers. 

rhe learned Advocate-General next argued that as the Govemor-Cjeneral could indireedy 
repeal or amend an Act of the Indian Legislature by making an Ordinance which was repugnant 
to the Act he necessarily could effect the same end by the direct method of express repeal 
«ind ;unendment What can be done indirectly, he argued, can also be done directly. I know 
of the principle more than once laid down by the judicial Committee and the House of Ixirds 
that what a Ix'gislature cannot do directly it cannot do indirectly (1921) 2 A.C. 91, at p. UK), 
but 1 have not yet found any Court laying down the principle diat what one can do indirectly 
one can nece.ssarily do directly. To give countenance this argument of the learned 
Advocate-General would be to accept the view that the end justifies the means, a view that 
IS as unsound in ethics as it is in law. 'I he law may sanction the achievement of a certain end 
but it does not follow from this that the law sanctions the employment of any and every means 
for the achievement of that end. What means are permissible and what are not must be 
ascertained from the terms of the law which gives the power and when there are no express 
terms from general principles of construction. 

On behalf of the petitioners it was pointed out that whenever Parliament intended to 
give one Legislative body in India the power to lepeal or amend an Act of another 
Legislative body Parliament gave this power in express teims. In this connection our 
attention was drawn to S.72 itself which la^s it down in express terms that the Indian 
Legislature can control or supersede an Ordinance. It was argued that if the proposition 
of the Advocate-General was correct, viz., that when two Legislatures are empowered to 
pass laws in the same field it necessarily follows that one Legislature can repeal or 
amend direedy the Act of die othen then there was no necessity for providing expressly 
that the Indian Legislature could control or supersede an Ordinance. The reply of the 
learned Advocate-General was that the express provision was not necessary and was put 
in there ‘ex abundant cautela’. Why this abundant caution was necessary regarding the 
powers of die Indian Legislature which is the normal Legislative authority and not 
regarding the powers of the Governor-General acting as a Legislature only in cases of 
emergency is difficult to appreciate. I should have thought diat words of abundant caution 
were more necessary when defining the emergency legislative powers of an authority 
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who normally would not have such powers than when defining the legislative powers 
of the normiil legislature. 

On tlie other hand, it is open to die petitioners to rely upon tlie legal maxim Kxpressio 
uniiis excludio alterius and say that when one only of two legislative authorities is expressly 
given the pow er to repeal and amend an Act of the other it follow's that the latter authority 
had no such power. On behalf of the petitionei-s our attention was also drawn to the provision 
of Ss. 92, 95 and 9('), Government of India Act, in support of the contention that whenever 
Parliiunent intended to confer on one Legislative body the power to repeal or amend direedy 
the Act of another express terms are to be found granting this power. Section 92 deals with 
excluded areas and S.95 deals with British Baluchistan. Neither the Indian nor the Provincial 
Legislature hiis the power to legislate widi respect to these areas. 'Phesc sections give power 
to the Governor-General to introduce by notification as law' into these areas any enactment 
of die Indian or Provincial legislature with such modificaUons as he thinks fit. 1 le is also giv en 
the power to make regulations for the peace and good Ciov eniment of these areas which shall 
have ‘the same force and effect as an Act of the Indian Ix‘gislaturc\ After giving the 
(it)vemor-General diese wide powers of Legislation bv regulation the section goes on to grant 
expresslv to the Gov ernor General tlic power to repeal or amend by these regulations any 
law of the Indian or provincial Legislature intioduced by notification. Section 9() deals with 
die Andaman and Nic »bar Islands. In respect of these places the Indian Legislature has the 
power to nuike laws. Sc?ction 96 empowers the (K)veinor CJeneral to make regulations for the 
peace and good Ciovemmcnt of these area.s which shall have ‘the same force and effect as an 
.Act of the Indian Ix^gislature’. Here again an express power to amend and repeal an Act of 
Indian Legislature by means of regulations is given to the Governor General. If the contention 
of the leiuncd Aclvocate Cicnerid be correct, viz., that when two Legislatures have' power to 
legislate in the same field one legislature has necessarily the power directly to rcpeiil or amend 
the Act of the othei then it was quite unnecessary for Parliament to make those t'xpress 
provision in Ss. 95, and Government of India Act. Again, the learned Adv'ocale-fJencral 
argues dial diis was done for abundant caution. I luu unable to ajipreciate why Piu^liament 
should be cautious in all these instances and fiul to exercise any caution w'hen enacting 
S.72. It is more reicsonable to presume from the provision of idl these sections that whenever 
Parliament intended to give one lx.*gislatuie the power to amend direedy an Act of another 
It took meticulous care to say so in express tenns. The view that I have t;iken finds support 
in the decision of the judicial Committee in i8f)0 A C. d48 I would refer to the observ'ation 
ot Lord Watson at P MAy w'liich is in these terms. 

‘It has been frequently recognised by this board and may now' be regarded as settled law, 
that according to the scheme of the British North America Act the enactments of die Parliament 

Canada, in so far as these are within its competency, must override prov'^incial Legislation. 
But the Dominion Parliament has no authority conferred upon it by die Act to repeal directly 
any provincial statute, whether it does or does not come within the limits of jurisdiction 
prescribed by S. 92. Ilic repeal of a provincial Act by the Parliament of Canada can only be 
effected by repugnancy between its provisions and the enactments of the Dominion, and if 
the existence of such repugnancy should become a matter of dispute, the controversy cannot 
be setded by the action whether of the Dominion or of the provincial Legislature, but must 
be submitted to the judicial tribunals of the countr) . In their Lordships opinion the express 
repeal of the old provincial Act of IWH by the Cai.ada Temperance Act of I88fi was not 
within the authority of the Parliament of Canada. It is *rue that the upper Canada Act of 1864 
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was continued in force within Ontario by S.129, British North America Act, ‘until repealed, 
abolished, or altered by the Parliament of Canada or by the provincial Legislature’ according 
lo the authority of that Parliament, ‘or of that legislature’. It appears to their Lordships that 
neither the Parliament of Canada nor the Provincial Legislature have authority to repeal statutes 
which they could not directly enact.’ 

I'he learned Advocate-General argued that the Judicial Committee, when they said that 
(he Dominion Parliament authority conferred upon it by tlie Act to repeal directly any pnjvincial 
statute whether it did or did not come within the limits of the jurisdiction prescribetJ by section 
92, British North America Act<, were not basing their view upon any General principle that 
om* Legislature cannot repeal an Act of another unless it is expressly given such power, but 
were basing it upon the particular provisions of tlie British North America Act which, he said, 
prevented the Dominion Parliament from repealing an Act of the Provincial Legislature. I am 
unable to accept this view for the reasons stated by my Irirned brother Mitter J., with which 
I respectfully and entirely agree. Phe conclusion of the Privy Council regarding the inability 
nt the Dominion Legislature to repeal directly an Act of the Provincial L(?gislature is based 
on ll^e assumption liiai one Ix?gislature cannot diu ctly repeal an Act of anotlier unless it is 
expiessly vested with powers to do so and (hat the North America Act had not vested the 
Dominion Parliament with any such powers. The judgment contains nothing to indicate that 
th(‘ir Lordships ln‘ld (he view (hat the Dominion Parliament would have had the inherent 
|)(»wei to repeal directly an Act of the Provincial Legislature were it not for the peculiar 
provisions of the North America Act, nor was the learned Advocate-General able to point out 
anything in the North America Act which would have the effect of taking away any such 
iiilKTeiit power if it existed. Sections 91 and 92, North America Act, are the Provisions which 
d(‘S(.ribe the fields of legislation of tlie Dominion and Pr<^ * incial Legislatures respectively. It 
would seem prima facie that each Legislature has lUi excluLV. c field of legislatkin but that is 
not so. riierc is some overlapping and in times of great emergency the Dominion Parliament 
for tlie safety of the Dominion as a whole has power to U’ench upon certain subjects in the 
proN'incial field (1923 A.C. 69;) at p. 703). In spite of this power in die Dominion Parliament 
it was held in 1896 A.C. 318 p. 336, (hat the Dominion Parliament could not directly repeal 
an Act of the Provincial Legislature, llieir l/ndships went furdier and said that even if the 
Provincial Legislature had travelled beyond the provincial field the Dominion Legislature could 
not direedy repeal it. But could only pass repugnant legislation and leave it to the Courts to 
decide which legislation should prevail. In my opinion, a general principle was being laid 
down in die above case to the effect that or Legislature cannot direedy repeal an Act of 
another unless it is expressly given power to do .so. 

For the reasons given above, I am of opinion that there is no power in the Governor-General 
to repeal or amend directly an Act of the Indian legislature by means of an Ordinance passed 
under S.72 of Sch. 9, Government of India Act. I’he learned Advocate-General next argued 
that even if this be so S.2 only of the Ordinance would be ultra vires. Section 3 he said, did 
not direedy amend any Act of the legislature and was therefore valid. ITiat being so, he 
contended, the orders of detention made in respect of the petitioners could not be challenged. 
In my opinion, this contention cannot prevail for more dian one reason. It is perfeedy clear 
from the terms of S.3 itself that the section was intended to be merely an appendage to S.2. 
It was not intended to have any separate existence at all but was merely explanatory of the 
effect of S.2 on the validity of the detentions made before the promulgation of the Ordinance. 
If S.2 falls S.3 must fall with it. Let us remove S.2 from the Ordinance and see how it reads: 
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An Ordinance further to amend the Defence of India Act, 1939. 

W hereas an emergency has arisen which makes it necessary further to amend the Defence 
of India Act, 1939 (35 of 1939), for the purpose hereinafter appearing. 

Now, tlicrcfore, in e.xercise of the powers confened by S.72 Government of India Act, as 
set out in Sch. 9 to the Government of India Act, 1935 (26 Geo V c.2), the Governor-General 
is pleased to make and promulgate the following Ordinance. 

1. Short tide and commencement (1) This Ordinance may be called the Defence of India 
(Amendment) Ordinance, 1943, (2) It shall come into force at once. 

3. \'alidit\ of orders made under R. 26, Defence of India Rules — For the removal of 
dt)ubts, it LS hereby enacted that no order heretofore made against any person under R. 2() 
of the Defence of India Rules shall be deemed to be invalid or shall be called in question on 
die ground merely that die said rule purported to confer power in excess of the poweiTi dial 
inii;hi at the time the said rule was made be lawfully confeiTed by a rule or deemed to have 
been under S.2, Defence of India Act, 1939. 

Section 3 by itself would have no meaning. I refer specially to die words ‘For the removal 
of doubts.' Sec tion 3 expressly states diat it is enacted for the purpose of removal of doubts. 
Now what are that doubts it seeks to remove? Surely it cannot be said that the decision for 
the Federal Court created any doubt regarding die validity of the orders of detenUon made 
R. 2ti. The Federd C< irt in Talpade’s case in explicit terms removed any possible doubts 
on the matter iind declared that all such detentions were illegal. To say, in spite of this judgment 
of die Federal Court, dial doubts still existed would be a piece of sheer impertinence and 1 
am unwilling to ascribe such impertinence to anybody exercising legislative functions. Some 
other meaning must therefore be given to the words for the rembv;il of doubb\ flic meaning 

obvious. The Federal Court had declared in Falpade’s case that the detention of f 'alpadc* 
under K. 26 wics illegal because that rule was ultia vires of the rule-making power granted to 
the Central Government by S.2, (2) (X), Defence of India Act, 1939. Section 2 of the Ordinance 
repealed S.2 (2) (x) and subsutiitcd a new section in its place in order to give die Central 
Ciovernment the powers to make a rule like R.20 stating at the same time that the new section 
shall be dec.ncd always to have been substituted. To remove any doubts as to whether this 
new section would have the effect of validating detentions made before the amendment was 
made, .S. 1 was enacted. It does not make any new' law. It states in express terms that its object 
IS to remove doubts. In other w'ords it is merely explanatory of S.2. If S.2 falls S.3 which is 
merely pendant from S.2 must necessarily fail. 

I'here is yet another reason why S.3 cannot prevent the petitioners from challenging the 
validity' of their detention and it i.s this. As I have said before. Rule 2() was made originally 
under the Defence of India (Ordinance 5 of 1939, in the exercise of powers assumed to have 
been granted to the Central Government by S.2, Defence of India Ordinance. Ihe Ordinance 
w'as repealed by the Defence of India Act, 1939, and was re enacted in almost the same teiins. 
Section 2 of the repealed Ordinance was reproduced verbatim in the Act. No rules were 
framed under the Act but the rules made in exercise of power conferred by the Ordinance 
were saved by S.21 of the Defence of India Act. Now S.3 of the present Ordinance says that 
the validity of a detention heretofore made under R. 26 shall not be questioned on the ground 
that R.2(i conferred more powers than could lawfully be conferred by a rule made or deemed 
to have been made under S.2, Defence of India Act. This is the only ground which a deteniie 
is prohibited from urging by S.3. Ihc urging of any oJier grounds against the validity of the 
detention is not prohibited. It is therefore open to the petitioners to urge as they do urge, that 
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their detention is bad not merely because R.26 conferred more powers than a rule made O! 
deemed to have been made under S.2, Defence of India Act, could have conferred, but on 
the ground that Rules 26 had no existence at all as it was not saved by S.21, Defence of India 
Act. I’his leaders us to the consideration of 8.21. Does S.21 save and continue rules made 
under the Defence of India Ordinance, 5 of I9d9, or does it enact tliosc rules afresh? 'I'he 
learned Advocate-General contends that it is not a saving section. I am not able to accept this 
view. The marginal note of the section is ‘Repeal and saving’. I fully appreciate that a maiginal 
note cannot control a section but it certainly elucidates and illumines tlie meaning of section, 
rhere arc no words in tlie section which indicate that the marginal note is a misdescription. 
I hold therelore that S.21 saves and continues rules made in the exercise of powers conferred 
by the Defence of India Ordinance 5 of 19.':19. Now what rules does the section save? The 
learned Advocate-General contends that all valid or invalid niles which purport to be made 
under the Dolence of India Ordinance were saved. I arn ;iot able to accept this view for the 
n‘asj)n that the section does not say so. It sa\s. 

And any rules in exeiei.se oi any powei lonfeired by or under iJie said Ordinance shall be 

(leenicd to have been made . . in exercise of powers ronlciied by or under this Act as if this Act 
had toiiinienccd on drd dav of Septembci 

1 he section .says that it saves rules made in the exercise of ‘any power conferred’. It docs 
not say that it saves rules made in the exercise of a power not conferred but believed to have 
been conferred. Now, if it can be shown that no power was confcncd upon the Central 
(ioN eminent by ordinance 3 of 1939 to make such a rule as R.26 then it follows tliat the rule 
\\ i\s not saved by S.21. 'Hiis takes us to the decision of the Federal Court in Talpade’s case. 
I agree with the learned Advoc ate (jeneral tliat the decision a Court cannot repeal or annul 
a statute (Dicey. I.aw of the Constitution, Fdn. 9, p. 98). I an. not suggesting that the decision 
of the Federal Court has annulled or repealed R.2() and it is not necessary to say any such 
thing. But there is no bar to this Court deciding with reference to the Federal Courts’ judgment 
w'hether such a rule like. R.26 could validly be made under tlie provisions of ordinance 5 of 
n)39. Having regard to what was said by the Federal Court in Talpade’s case, and having 
regard to die fact that the rule making powers granted to the Central Government by Ordinance 
h of 1 939 are exaedy die same as the rule making powders granted by the Defence of India 
Act, this Court cannot but come to the conclusion diat the Ontral Government had no power 
to make a rule like R. 2(i under Ordinance 5 of 1939. The rule was not made in the exercise 
ol ‘any power conferred.’ It was therefore not 'ed by S,2I, Defci.ce of India Act. That being 
so, a detention purporting to be made under R. 26 which ceased to exist widi the repeal of 
the Defence of India Ordinance 5 of 1939 cannot be valid. Other grounds were urged to 
show' diat the Ordinance was ultra vires. ITiey have been dealt wath fully by my learned 
brother Mitter J. and I entirely agree with his conclusions regarding them and for die reasons 
given by him. 

I now' come to the second argument, viz., even if tne Ordinance be ultra vires and it cannot 
have effect of validating R.26 as that rule had no legal existence when the Defence of India 
Act was enacted. 'Hiis question has been fully discussed when dealing with die eCfect of S.3 
of the Ordinance. I have held that R.26 ceased to exist with the repeal of the Defence of 
India Ordinance 5 of 1939 and that it was not revived by S.21, Defence of India Act The 
present Ordinance makes no rules but merely seeks to enlarge die rule-making powers of the 
Central Government in order to validate R.26. Even if it be held that the Ordinance has 
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validlv enlarged those powers, Rule 26 could not be viilidaled as it was not in existence from 
long before tlie passing of the Ordinance. As there was no R.26, tlic detention of the petitioners 
must be illegal as there is no power given to any one by law to make any such order of 
deienUon. I shall sum up my conclusion on these two arguments urged on behalf of the 
petitioners. I hold in agreement with my learned brother Mittcr J. that tlie entire Ordinance 
ultra vires and tlie Ordinance making powers of the Governor-General and that the orders of 
detention of the petitioners are bad and without jurisdiction. I hold further in agreement with 
mv learned brother Milter J. that S.J. of the Ordinance cannot prevent the petitioners from 
challenging tlie validity' of the orders of detention or [)revent this Court from declaring that 
such lirdeis ;ire illegal and without Jurisdiction. In iuriving at this conclusion regarding the 
olfect of S.3. I have given an additional reason with which my learned brother Mitter J. does 
not agree. I also hold that even if the Ordinance be within the powers of the Governor-General 
the detention still remains illegal as R26 was not in existence when the detentions were made 
and wiis never re-enacted. 

I now come to the third point urged, \iz., that the Ordinance having been promulgated 
while it cannot alTecl the decision of these cases which must be decided in accordance with 
the law as it wiis w hen the rules were issued. It is a w ell established principle that an amendment 
shall not be given retrospechve effect unless there are clear tenns in the Act making it 
retrospective. Here th* e are express terms giving the (Ordinance retrospective effect but the 
petitioners contend that theie is another principle, viz., even if an amendment is given 
reirospecuve effect, if there is an action pending at the time the amendment wiis made the 
C'ourt will decide the action in accordance with the law' as it stood before the amendment 
unless the Act clearly indicates that the amendnwnt will affect pending proceedings. In this 
connexion our attention was drawn amongst othei^ to (1876) 1 Ch. I). 48 at p. .*>0 and to 
(IIMH) 2 F.C.R. 110 at pp. 163 & 166. llie learned Advocate-fJeneraJ relied on the decision 
«)f tlie Pmy Council in 15 pat, 2t)8. The principle w hich I deduce from all these cases is this. 
If die law is changed while an action is pending even if tlie new law Is given retrospective 
effect it will not affect the nghts of die parties to the pending action unless the statute expresses 
such an intention either directly or by necessar)' implication. In the ab.sence of such an 
expressioo. the pending action must be decided according to the law as it was at the time die 
acuon commenced. I mast guard myself by saying that these principles apply to change in 
the substantive law* and not necessarily to a change in procedural law. It follow's from this that 
thtf whole question i.s really a matter of construction of thi particular statute. In my opinion 
.Ss. 2 and 3 of the Ordinance read together leave no room for doubt dial the intention of tlie 
C )Tdindncc was to affect pending actions. The Ordinance if it had been valid would, in my 
opinion, have had to be taken into coasideration in deciding upon the validity of diese orders 
of detention. Ihe third main ground therefore fails. In this connexion I may notice an argument 
urged on behalf of tfie petitioners that there is no power given to the Governor-General to 
make an Ordinance having retrospective effect. In support of tliis argument reliance was placed 
on the following words appearing in S.72 of Sch.9. 

And any ordinance so made shall for the space of not more tlian six months from its promulgation 
ha\e the like force of law. 

It w'as argued that if an Ordinance is made retrospective its operation will commence 
from a date before the date of its promulgation ar d it may thus have force for a period 
longer then six months. I cannot accept this argument All that R72 said is that the Ordinance 



Struggle in the Law Courts 971 


shall have force for not more then six montlis from tlie date of its promulgation. I can see 
no reason why for the space of these six months tlic Ordinance cannot have retrospective 
cllect. "Hie period during which a law has force is quite a different matter from the effect 
which a law may have. Tlicre is, in my opinion, no bar to a temporaiy is law having a 
retrospective effect. Furtlier I would point out that since the India and Burma (Emergency 
IVovisions) Act of 1940 (3 and 4 Geo VI, Ch.33) the words limiting the life of an ordinance 
to six mondis have been deleted. I now come to the fourth and last ground urged on behalf 
of tlie petitioners, viz. Even if tlic Ordinance be valid the orders of detention are bad as 
they were not made in accordance with the terms of R. 26 which the Ordinance has sought 
to validate. In my opinion this ground must prevail. Rule 26 says that the Provincial 
(u)vernment il it is satisfied with respect to any particular person that with a view to 
preventing him acting in a particular manner it is necessary t(3 make an order directing him 
to be detained. Before an order of detention under R 26 can be passed, the Provincial 
( ioveinment must be satisfied about certain matters. Phis satisfaction is the condition precedent 
of on order of dt‘*'MUion and indeed it is the only ground upon which the order can rest. 
Now what is meant by 'Provincial (Government.'*’. Section 43a, General Clauses Act, defines 
iVovincial Government thus.’ 

(13a) Pioviiu ial Govcininmit' as respected iuiytliing done or to be done by the ‘Prorincial Goveminent’ 
aflei the commencement of part 3, (Govennnent of India Act, 193.> shall mean - (a) in a (Governor’s 
l^iovnue, the (Governor acting or not acting in his discretion, and exercising or not exercising his 
indiMciual judgment, according to the provision in lliat behalf made by and under die said Act. 

In short it means the (joveinor acting on tlie advice of his Ministers or the Governor acting 
uifliout and against such advice when he may so act. It folk). vs from this that before an order 
of detention under R.26 can be made the Governor acting i' aforesaid must be satisfied as 
i(‘gards the matters mentioned in the rule. 1 am not unmindiul of tlie fact that it is not open 
to the Court to investigate whetlier theie were suflicient grounds upon which the Governor 
could [iroperly be satisfied. Ihat is a matter entirdy for the Governor to decide. But it is 
l eitainly open to the Court to enquire whether the Governor was in fact satisfied. Fhe 
Advocate (icneral contended fust that in view of the nature of tlie orders of detention passed 
in this case it is not open to the petitioners to say that Government was not satisfied. He 
pointed out that the orders wcmc signed by a Deputy Secretary to the Government to Bengal 
and that Uiey stated expre.ssly that the (Governor was satisfied. He tlien drew our attention to 
S ,)9 (1) and (2), Government of India Act, and argued tliat sub-sec ’jon (2) precluded any one 
liorn challenging the fact tliat the (Governor wa^ satisfied. I am unable to accept this view, 
sub Section (1) and (2) of 8.59 arc in the following tenns. 

5!). (i; All executive action of die Government of a province shall be expressed to be taken in the 
name of die Governor. (2) Orders and other instruments made and executed in the name of the 
(Governor shall be audieiiticated in such manner as may be specified in rules to be made by die 
CGov«‘iiior and the validity of an order or instrument whii h is so authenticated shall not be called in 
question on the ground that it is not an order or instrument made or executed by the Governor. 

All that sub Ss. (1) and (2) lay down is that all executive orders shall be expressed in the 
name of the Governor and shall be authenticated in a particular manner. If it is so authenticated, 
no one cay say that the Order is not valid on the ground that it has not been made by the 
Governor. The validity of the orders does not become unchallengeable on all grounds. The 
validity of the orders is not challengeable only on one ground, viz., that it is not an order 
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made or executed by the Governor. In this case the argument is not that the orders of detention 
are bad because they were not made or executed by the Governor, the argument it that the 
detention is bad because the Governor did not satisfy himself on matters on which he was 
bound to satisfy himself before he could pass an order of detention. Nothing in sub>section 
(2) of S.59 precludes this Court from inquiring whether the Governor was satisfied. 

Next the learned Advocate-General argued that the Governor having stated that he was 
satisfied, it is not open to the Court to enquire whether in fact he was satisfied. I am not 
impressed by this aigument. As I have said before I appreciate the argument that it is not for 
this Court to say that the Governor was satisfied on inadequate grounds or that the Governor’s 
satisfaction was improper but it is always to this Court to investigate whether in fact he was 
satisfied. Ordinarily the ipse dixit of the Governor would be quite enough and it would be 
extremelv difficult for any one to prove that the Governor was not in fact satisfied when he 
stated that he was. But in this case there are ample materials to prove conclusively that the 
Governor was not, in fact, satisfied. This takes me to the affidavits filed in this case. 

CJf the nine detenues affidavits have been filed on behalf of seven. On behalf of one of 
them viz., Sasanka Sekhar Sanyal, in addition to the affidavit sworn by the detenue an affidavit 
has been sworn by his cousin Nalinakshya Sanyal and to it was annexed the report of certain 
proceedings held in the Bengal I^egislative Assembly during which the Home Minister made 
certain statements in arswer to question put to him in the House. The learned Advocate-General 
objected to the report of the proceedings being put in evidence. His contention was that the 
statements of the Home Minister were not evidence at all, and that in any case they were not 
evidence of the truth of the facts stated by him. In this connexion he referred us to A.I.R. 1935 
P.C. 34 which was decided by the Privy Council on appeal frorn the Court of Malta. That case 
really has no application as the facts were entirely different Here the Home Minister was 
speaking on behsdf of the Government as its spokesman and his answers to questions put to 
him, as Home Minister, in relation to n*itters dealt by him as Home Minister, are admissible 
in evidence as admissions made by the Government Government is a party to these proceedings 
and tlierefore these admissions arc relevant and admissible under the Indian Evidence Act, 
against tlic* Government. The Crown may of course show that the admissions were really not 
admissions or that they were made under a mistake or that they were not binding on Government 
for any other valid reason, but unless this is shown the admissions must be taken in evidence 
against Government Government was given an opportunity to answer the points involved in 
all the affidavits and the annexure and, on behalf of the Crown, Mr Porter the Additional 
Secretary, Home Department, has sworn an affidavit. After we decided to take the statements 
made by the Home Minister into the evidence it was agreed between the learned Advocate- 
General and tlic petitioners that these statements of the Home Minister would be taken into 
consideration in the cases of all the detenus so far as they may apply to their cases withdut 
separate affidavits containing those statements being filed in each case. 

We pointedly asked the learned Advocate-General whether it was his case that the Governor 
personify was satisfied in terms of R.26 that in each of these cases an order of detention was 
necessary. He replied that he was not m a position to show this. He refen’cd to the affidavit 
of Mr Porter and stated that in all the nine cases Mr Porter was satisfied. In the cases of 
Debabrata Roy, PratuI Ganguly, Birendra Ganguly and Narendra Nath Sen Gupta, the Home 
Minister was also satisfied. In the case of Birendra Ganguly, the Home Minister was satisfied 
subsequent to the passing of the orders of detention. Ii. the case of Niharendu Dutta Majumdar" 
and Sasanka Sanyal the orders were passed without the consent of the Home Minister. In the 



Struggle in the Law Courts 973 


cases of Bejoy Singh Nahar, Shibnath Baneijee and Noni Gopal Majumdar, Mr Porter under 
a general order of the Home Minister passed the order of detention without first consulting 
the Home Minister. In the cases of Bejoy singh Nahar and Shibnath Baneijee subsequent to 
the order of detention materials regarding their case were placed before the Home Minister 
and he has not passed any order withdrawing the order of detention made by Mr Porten In 
the case of Noni Gopal Majumdar the materials have not as yet been placed before the Home 
Minister of review. 

The learned Advocate-General stated that except perhaps in the case of Sasanka Sanyal 
there was no question of the Governor being personally satished within the meaning of R.26. 
In Sasanka’s case he said that the facts indicated that the Governor was personally satisfied 
but there was nothing expressly stated in the affidavits to this effect. His contention was tliat 
tlie law does not require the Governor personally to be satisfied and tliat the Governor could 
discharge this function through his Ministers or any of his officers without passing any specific 
oidrrs delegating this particular function. He referred to Ss. 49 and 59, sub Ss. (3) and (4), 
(]()vernmcnt of India Act, in support of his argument. Section 49 says that ‘the executive 
authority of a province shall be exercised on behalf of His Majesty by the Governor, either 
directly or through officers subordinate to him’. 

I fail t(^ sec how tliis section can be of any help in the decision of this point. ITie section 
deals with the executive authonty of a province which is in His Majesty and which tlic Governor 
IS empowered to exercise on behalf of His Majesty either himself or through his subordinates, 
It has nothing to do with a particular function imposed upon the Governor by die Defence 
of India Act, viz., the duty of satisfying himself regarding certain matters before he passes an 
order of detention under R,2() of that Act. I cannot see how this particular duty can be included 
in (he term ‘executive authority of a province’. Sub-section (2) of S.49 makes it impossible to 
inc lude what I may shortly describe as ‘the duty of satisfaction’ which the meaning of the 
words’ executive authority of a Prov ince. That sub-section says that the executive authority of 
each Province extends to matters with respect to which the legislature of province has power 
(o legislate. Now R.26, which imposes this duty of satisfaction’ relates to many matters regarding 
which the Provincial Legislature cannot Legislate, the functions imposed by the rule cannot 
therefore come within the meaning of the words ‘executive authority of a province’. I would 
add in passing that I cannot subscribe to the view just expressed by my learned brother, 
Khundkar J., that a Minister is an officer subordinate to the Governor. In my opinion he 
cannot in any sense be so regarded. Next I hold that sub-section S.(3) and (4) of S.59. 
Ciovernment of India Act, which empowers rules of business to be made can be of no assistance 
to the Crown. ITicse rules relate to the execuuve business of the Government. They cannot 
be made to apply to this particular duty. I am of opinion that the Governor cannot delegate 
his duty of being satisfied within the meaning of R.26 by recourse to the provision of S.59, 
Government of India Act. It may be contended that it could never have been the intention 
of the Defence of India Act that the Governor should look into the case of every person 
sought to be detained. This is quite a reasonable view. The Defence of India Act was made 
express provision for this difficulty in S.2 (5). 

2.(5) A Pirovincial Government may by order direct that any power or duty which by rule and made 
under sub-section (1) is conferred or imposed on the Provincial Government, or which being by such 
rule conferred or imposed on the Central Government, has been directed under sub-section (4) to be 
exercised or discharged by the Provincial Government, shall, in such circumstances and under such 
conditions, if any as may be specified in the direction, be exercised, or discharged by any officer or 
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auiliontv, not being (except the case of a Chief Commissioner’s Province) an officer or autliurity 
suboiclinate to the Central GoNemment, 

rhe GovtMnor is given express power to make an order directing this function to be 
discharged by some one else. He has made no such order S.2 (5) except in the case of the 
District of Chittagong and these cases are not of that District. He is therefore the only person 
wlio can discharge tliis function. He has certainly not discharged this function in the case of 
anv of the nine petitioners except possibly in the case of Sasanka Sanyal. In that c;ise also, 
aIth(High this point was expressly raised and argued at great length there is no positive evidence 
to show that he did so satisfy himself. This being the position the orders of detention must 
be considered to have been improperly made and the petitioners are entitled to be released 
fordiwith from such detention. The statements of the Home Minister and the affidavit of 
Mr Porter disclose that certainly in seven of the nine cases before us the orders of detention 
were made in gross violation of the pro\isions of R.2(), Defence of India Act. 

1 leave out of consideration in this connexion the cases of Debabrat Roy and Pratiil Ganguly 
who We're detained in 1940 In llie ciise of Birendra (Janguly. Mr Porter said dial he piissed 
the orders of detention under R. 26 ‘in anticipation of the orders of the Hfinie Minister, Bengal, 
who <m IHdi September recorded his approval of continued detention’. Now there is no 
pioMsion in R. 26 for this procedure, 'riierc can be no detention under that rule until the 
deUiining authority is aUsfied diat the detention is necessary' for the purposes specified in the 
rule. There is no scope for an interim detention under R.26 which can be made absolute after 
satisfaction. Obviously the Home Minister wus considered to be the person who was to be 
satisfied yet an order of detention i.s made by the Additional Secretary' in anticipatirm of the 
Minister being satisfied. 'ITiis seems a somewhat light hearted manner of administering the 
Defence of India Act. The order of detention of Birendra Ganguly was illegal in its inception 
and continued to be illegal as there is no provision in tlie Defence of India Act or in tlie rules 
theieundcr by which a detention, illegal in its inception, can be converted into a legal one 
b\ subsequent ratification. Again, the statement of the Home Minister is that he adopted a 
ceruiin ‘device’ in these cases. When cases for detention under R.26 were brought up to him 
he automaucally passed orders of detention under R.26 before satisfying himself that the 
detention was necessary', thereafter at his leisure he inveshgated the cases and llien confirmed 
the orders in some cases and set them aside in otliers. He says he did this because he wanted 
give the arrested persons the greater creature comforts a detenue has and which a person 
under arrest under R. 129 cannot have. I suppose the Home Minister was under the impression 
that he was tempering justice with mercy. He forgot however that he was disobeying a salutary' 
and es.sential provision of the law' that he wa.s supposed to be administering, viz., that no 
person should be detained under Rule 26 unless the detaining authority first satisfied himself 
that tlie detention for the purposes specified in the rule was necessiuy. I find it difficult to 
refrain from remarking, in passing, that the granting of additional amenities like an extra 
blanket or so would afford cold comfort to a person who is told when these amenities Ere 
being given that he is going to be detained under R.26, Government of India Act 

lliat this was the procedure followed is established not only by the statements of the Home 
Minister but by the affidavit of Mr Porter. He says in para 8 of his affidavit that on 1st October 
I!H2 the Home Minister directed that as soon as. a report of an arrest together with a 
recommendation by the police for detention was received an order for detention under R.26 
should at once be issued as a matter of course. Mx Pfirter’s order in the case of Birendra 
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Ganguli which was passed on 14th September 1942 seems to have been only a piece of 
intelligent anticipation of tliis General order. In the cases of Bcjoy Nahar, Shibnath Baneiji 
and Noni Gopal Majumdar Mr Porter says expressly that he acted in accordance with this 
General order. His averment in the last paragraph of his affidavit does not necessarily mean 
that even in these cases he was personally satisfied that an order for detention was necessary, 
for the purpose mentioned in R. 26 He says ‘I was satisfied that it was necessary to issue the 
order.’ "llie words used arc significant. In view of the general order of the Home Minister 
issued on 1st October 1942, Mr Porter might well have been satisfied that ‘It was necessary 
to issue the order’ once the police report was received without at all troubling to be satisfied 
that the detention of the petitioners was necessary in order to prevent tliem from acting in 
the manner mentioned in the rule. 

As regards the petitioner Narendra Nath Sen Gupta, his order of detention was sanctioned 
by the Home Minister on 17th October 1942, i.e., after the general order of 1st October 1942. 
In view of the statement of the Home Minister in the Assembly, it is reasonable to hold in 
the absence of anv averment to the contrary that tliis order was also passed before satisfaction 
in order to give the petitioners superior comforts. His detention would also be improper even 
if we were to hold that it was not for the Governor personally to be satisfied. As regards the 
orders of detention passed on Debabrata Roy and Pratul Ganguly they do not seem to be 
tainted witli the device adopted by the general order of 1st October 1942. 'ITicse orders of 
detention were passed in 1940 but tliey woulu be improper on the other ground that the 
( Jovernor had not personally satisfied himself regarding the necessity of the detentions. In the 
case of Niharendu Dutta Majumdar there is nothing to show who was satisfied. This order of 
detention is also not tainted by the general order of 1st October 1942 as it was made without 
any preliminary airest under S.129 cind served in his house in his absence. In his case an 
interim order of detention to ensure greater comforts was not necessary as he was not in 
custody at the time of the order. Nevertheless the order is improper as it has not been shown 
that the Governor was satisfied. 

In the case of Sasanka Sanyal, it is also clear that the device of Jst October 1942, was not 
employed. His custody after arrest pursuant to R.129, Defence of India Rules, was not 
automatically converted into detention under R. 26 but the order is bad as it has not been 
shown that the Governor was personally satisfied that tlie detention was necessary. I thus find 
that the orders of detention in these nine cases are not only illegal because the Ordinance is 
ultra vires but also improper because the orders of detention were passed in violation of the 
safeguards, slender though they be, contained m tlie rule itself. 'I hese rules must therefore be 
made absolute and the petitioners set at liberty lorthwith. It is not for us to criticise the wisdom 
or the propriety of the Defence of India Act or the rule made thereunder and, if they are 
found valid to administer them according to law. We realise that in times of emergency the 
executive have to be given extraordinary powers which may have the effect of keeping out, 
to some extent, judicial scrutiny of acts done by the executive. But when through some 
unexpected crevice in these barriers against judicial action a cry against an illegal act does 
reach this Court, it becomes our duty to be vigilant and to see that the liberty of none of His 
Majesty’s subjects is touched except in strict compliance with the law and neither the clouds 
of war nor the dust of political upheaval must be allowed to obscure our vision or blur that 
strict scrutiny which we must always bring to bear upon any action which saviours of oppression 
or injustice. I am tempted to quote the observation of Lord Atkin in 1931 A.C. 662 at page 
670 which are very apt in this case. 
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In accordance with British Jurisprudence no member of the executive can interfere with 
the libert>' or property, of a British subject except on condition that he can support the legality 
of his action before a Court of Justice and it is the tradition of BriUsh justice that judges should 
not shrink from deciding such issues in the face of tlie executive. 

I would only add that this Court shall always endeavour to maintain unimpaired this great 
tradiUon. 


Rules made absolute. 

R.K. 

1 Soe UiH. Ni) 27 in this Chapter 



Emperor v. Benoari Lall Sarma and others 
Respondents - Case No. 8 of 1943 
[Varadachariar CJ., Zafrullah Khan and 
Rowland JJ. (4 June 1943)] 


AIR, \"ol, 30, Federal Court Calcutta, pp. 3(>~71 


Varadachariar C.J. - ITiis is an appeal by the Crown from a judgment of a Special 
Bench of the Calcutta High Court in a criminal revision case. It seeks the reversal of a 
Pronouncement by the High Court to the effect that certain provisions of an Ordiniuice (entitled 
the Special Criminal Courts Ordinance) published by the CJovemor-General early in UM2 are 
void or ulua vires tlie Govcrnor-CJeneral. It is sufficient at this stage to say that the Ordinance 
provides for the constitution of three classes of Courts of Criminal jurisdiction, described as 
Special judges, Special Magistrates and Summary Courts and empowers Provincial Govern- 
ments to appoint to these offices pers(ms with specified qualifications. 

[Omitted: Peculiarities of Ordinance 2 and the difficulty it imposes on the accused — Eld.) 

As one reads the summary above given of the provisions of the Ordinance, it cannot escape 
notice that from the point of view of jurisdiction and powers, it is the High Court that has 
been most affected. 'Fhe Summ;uy Courts function along side the Subordinate Magistrates 
under die Criminal Procedure Code and the Special Magistrates along side the E’irst Class 
Magi.strates under the Code and the Special Judge along side the Sessions Judge: only they 
have been invested with increased powers and provided with a gready simplified procedure. 
Excepting for a limited provision in S.13, the High Court is deprived of all powers over and 
concern with the administration of criminal justice in the cases dealt with under the Ordinance, 
deprived even of its powers of transfer or revision and of its special powers under S.491 and 
all this happens, not in respect of special crimes declared as such by the Ordinance, nor of 
crimes specially arising out of the war emergency or internal commotion, but even in respect 
of ordinary crimes under the Indian Penal Code. It was, to say the least, an embarrassing 
position for the High Court to be called upon to examine the validity of a law which has 
meted out such treatment to itself. ITie restrained observation of the learned Chief Justice that 
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'the position is a difficult one for us to deal with’ seems true in a wider sense than the context 
may suggest 

[Omitted: Elucidation of the provisions of the ordinance — Ed.] 

Pausing here for a moment, two results flowing from the provisions already referred to 
may be noted: (1) Any sentence passed by a Special Magistrate (who corresponds to a First 
Class Magistrate) is absolutely unassailable if it is a sentence of fine, whatever the amount 
may be — and S.12 fixes no limit to the fine he may impose — or if it is a sentence of 
imprisonment for a term not exceeding two years. (2) While a right of appeal is allowed in 
cases where the maximum sentence imposed does not exceed seven years, such right is denied 
in cases where heavier sentences, including the death penalty, are imposed, when the appeal 
will ordinarily lie to the High Court. It is not a recognition of the High Court as such, when 
the normal cursus curia is excluded and an undefined power of ‘review’ is conferred on a 
person nominated by the Government, though it be from amongst tlie Judges of the High 
Court. [Sub head (2).] The provision which vitally affects the jurisdiction and powers of the 
High Court is that c'jriU\ined in S.26 of the Ordinance whereby, without any reference to the 
High Court by name, all authority to revise the order or sentence or to transfer any case or 
to make any order under S.491, Criminal P.C., and all other jurisdiction of any kind is excluded 
in respect of any proceedings of the Special Courts. In view of the obvious anxiety of the 
framers of the Constitution, as shown by S.223, Constitution Act, and para 13 of the Instrument 
of Instructions to preserve the powers and prestige of the High Courts unimpaired, the effect 
and the implications of this section of tlie Ordinance require to be closely examined. It may 
generally be stated that Ss.435, 439 and 526, Criminal P.C., ensure supervision and control 
by the High Court over the subordinate judiciary, particularly the magistracy, and S.491 (which 
in India replaces the general law relating to habeas corpus) invests the High Court with the 
means ‘of putting a veto upon any proceeding not autliorized by the letter of the law’ and in 
ellect ‘determines the whole relation of die judicial body to the executive’ (Dicey’s Law of 
the Constitution, Edn. 9, p. 222). The High Court is deprived of both these kinds of power 
when any case is dealt widi under the Ordinance. It is not without reason that for more than 
three quarters of a century it has been deemed necessary and proper to keep the revisional 
powers of the High Court under the Criminal Procedure Code much wider than revisional 
powers under the Civil Procedure Code (115 Civil P.C.). Apart from the importance of 
safe guarding the life and liberty of the subject, the difficult position of the magistracy in this 
country demands it, as much in the permanent interests of die magistracy itself as in the 
interests of the citizen. Those who are familiar with the pages of the Indian law reports know 
how this revisional power has justified itself. But as has been frequendy pointed out, the 
existence of this power even in reserve is a potent and whole-some influence, apart from its 
actual exercise. That its existence is as much called for today as it was in the middle of the 
last century will appear from three instances which we take at random. 

In a recent case before the Chief Court of Sind, I.L.R. (1943) Kar. 105, the learned Judges 
(Davis CJ. and Weston J.) had to deal with an order of a District M^strate permitting the 
withdrawal of a prosecution in one case and ordering further enquiry (under S.43G) in a 
counter case. ITie facts and circumstances set out in the judgment speak for themselves. One 
or two passages will serve to show what the learned Judges felt about the proceedings in the 
Court below. 'Fhe Public Prosecutor is stated to have appeared ‘in his capacity as a private 
advocate’ in the petition for further enquiry and ‘as Public Prosecutor’ in the connected 
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proceedings wherein he asked for leave to withdraw the prosecution from the District Magistrate 
who had transferred the complaint to his own file, llic learned Chief Justice says: 

This, in our opinion^ was a most improper procedure. It is our experience in this Province that public Prosecutors 
do not withdraw cases except upon instructions of the District Magistrate, who in this case presided in the 
Court These proceedings we think, merely illustrate the difficulties which arise when the District Magistrate 
fails to follow in letter and in spirit the provisions of the law by which he himself is bound and which it is 
his duty to respect ... we think that in accepting the application the District Magistrate allowed himself tv 
be used in a manner which, in our opinion, was clearly subversive of the proper administration of justice in 
his District 

The otlier two instances are recent cases heard in the Allahabad High Court one by Ismail 
J. and the other by the learned Chief Justice. They have not yet been reported, but as they 
were noticed in the Press, we requested the Allahabad High Court for, and by their kind 
courtesy have been furnished widi copies of the two judgments. It so happens that both of 
them are cases tried under the Special Criminal Courts Ordinance and in both instances tlie 
learned Judges of tlic High Court before whom the matter was attempted to be brought found 
that the charges against the accused had nothing to do uith (he recent disturbances or with 
any subversive movement; and, though they were of the opinion in botli the cases tliat tlie 
con\ iction was uTong, tliey felt helpless to do anvlhing in the matter, because of S.2(i of tlie 
Ordinance. They had to console themselves with an exprcs.sion of their opinion Jis to what 
the law was. In the first case, ALL. Review Case No. 52 of 1913, all that appeared in the 
evidence was tli..t one day a man was found by the police to have in his house small change 
to the c.xtent of Rs 99. How he came by it, and when and whether it came to him at all after 
the rule under the Defence of India Act about acquisition of coins had been framed, there 
w*is nothing in tlie case to show and yet he was convicted and sentenced to eighteen months' 
rigorous imprisonment. Tliere was no nght of appeal nor the power of revision; and this is 
what the learned judge says in the course of his judgment: 

If my interpretation fof the rule! is correct, it follows that the accused has been wrongly convicted. ... In 
the present case, I have gone into the merits of the question because I feel that the conviction of the aciused 
IS illegal upon a correct interpretation of sub-cl. (d). (Rule 90 (2) (d) of the Defence of India Rules - 
Ed.].*^ 

In the case before the learned Chief Justice, ALL. Cri Revn. No. 408 of 1943 a father and 
three sons belonging to a zamindar family paying a Government revenue of Rs 5000 per 
annum and income-tax of Rs 1000 per annum were found to have 157 maunds of wheat 
stored in their house and some unliceased arms. On a prosecution under R 81, Defence of 
India Rules, each of the four members was fined Rs 2000 (rupees two thousand). 71ie learned 
Chief Justice says: 

‘I cannot refrain from observing that the amount of fine imposed by the Special Magistrate 
was to my mind preposterous’ and he adds that but for the provisions of the Ordinance. 

I would have taken cognizance of the case in the exercise of my revisional jurisdiction and, in that case, I 
would have set aside the fine imposed on each of the three sons. I however am unable to do so as the provisions 
of S.26 of the Ordinance debar me. 

There was however an application before the learned Judge objecting to the trial by the 
Special Magistrate, in view of a notification of the Provincial Government and that gave him 
an opportunity to say what the Magistrate should do. He said: 
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1 am alive to the fact that, in his capacity as Special Magistrate, Mr Brij Bahadur is immune from the 
judicial supervision of this Court. He must however appreciate that he is also a Magistrate of the first class 
and in that capacity he is under the immediate subordination of this Court. Jt is therefore his duty to take 
note of all the observations contained in this order and . . . decide to try the case according to the ordinary 
law. 

Under S.526, Criminal P.C., the High Court can direct tlie transfer of a case from one 
Court to anodier, if it is made to appear that a fair and impartial inquiry or trial cannot be 
had in the former Court. This provision has no doubt been often resorted to by the accused 
without sufficient justification and unnecessary delay and obstniction have thereby been caused. 
But none can take exception to the soundness of tlic principle embodied in it or to the need 
for its exercise in appropriate cases. In the first instance, the Ordinance excluded this power 
without substituting any other provision to meet such a contingency (S.14 and S.lf) (2) could 
hardly be held to be a substitute). Later on, certain limited powers of transfer have, by Ss. 
25 A and 25B, been conferred upon the District Magistrate, the Sessions Judge and die Provincial 
Government; but the exclusion of the High Court's powers stands. 

We have been reminded that the way the High Court’s powers have been dealt with in 
the f)rHinancc is a question of policy with which the Court is not concerned. This ignores 
the bearing of tliis circumstance on the decision of the question whetlier the exercise of the 
power conferred on the Provincial Government or the District Magistrate under Ss.5, 10 and 
1() of the Ordinance can be described, in the language of some of tlie cases, as merely doing 
s()inething ancillary', subordinate, or incidental, or by itself involves results of such scriou.sness 
and magnitude that its exercise could not have been legally entrusted to these authorities. 
This has also an important bearing on the question of the relation of the Ordinance to the 
provisions of S.223, Constitution y\ct Proceeding now' to head (c), the relevant provisions are 
tliose contained in Ss.5, 10 and 16 of the Ordinance. Sections 10 and 16 run in the same 
termsS as S.5, except that in S.16 the District Magistrate or the Chief Presidency Magistrate has 
been substituted for the Provincial Government. It will therefore be sulTicient to note the terms 
of S.5. It provides tliat a 'Special Judge shall try such offences or classes or offences or such cases 
or classes of cases as the Provincial Government or a servant of the Crown empowered by the Provincial 
Government in this behalf may by General or special order in writing direct \ 

A later amendment refers to cases transferred under S.25A, such cases need not be separately 
considered, as they must have been instituted in some other Special Court in accordance with 
die provisions of the Ordinance. It is at this stage necessary to stress the fact that the Ordinance 
has not repealed the Criminal Procedure Code in whole or in part or declared it or any of its 
provisions inoperative in any part of the country or in respect of any defined categories of 
crimes. All that has been done is to provide that in respect of proceedings before tlie Special 
Courts, the provisions of the Code shall apply only so far as they are not inconsistent with the 
Ordinance, and even the provision in S.26 excluding the powers of revision, habeas corpus, 
transfer, etc., is governed by words referring to the acts of or proceedings in the Special Courts. 
It is therefore important to consider (in the words of Khundkar J.) how ‘the field of trial by 
Special Courts is demarcated from the field of trial by ordinary Courts or the category of cases 
to be tried by the Special Courts has been carved out’. 

To appreciate the force of the criticism against the provisions of Ss.5, 10 and 16, it will be 
useful to know how they are being worked in Bengal, as it has not been suggested that method 
of administration is not in conformity with the Ordinance. So far as is known, no General 
rules similar to statutory rules or by-laws have been framed to demarcate the field. Of course. 
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the Ordinance does not require such General rules to be framed and much less to be published. 
Announcements in the Gazette seem to have authorized the District Magistrates of certain 
districts to exercise the powers of a ‘servant of the Crown’ under Ss.5 and 10 of the Ordinance. 
Circulars seem to have been issued by the Secretar)' to the Government giving instructions 
as to how the District Magistrates should exercise their powers under these sections. ITic case 
out of which this appeal has arisen was tried by a Special Magistrate as the result of the specific 
order to that effect by the District Magistrate. In another instance, tlie District Magistrate is 
said to have made an order to tlie effect that ‘cases arising out of the recent disturbances shall 
be uied by Special Magistiates’. Cases are said to have accordingly been brought before 
Special Magistrates on a certificate from the police to the effect that the cases arose out the 
recent disluibiinces. The learned Chief Justice of the Calcutta High Qnirt felt constrained to 
ob'>er\ e: 

rhi^ ts extremely unsatisfactory from the point of mew of the subject. It makes the police the arbiter oj a 
man 's rifi^ht as to how he shall be tried - 

We may add, also the authority to decide whether the High Court can exercise any of its 
powers in the matter or not. Again, the Chief Justice said: 

77/,' man 's n^hL\ as regards appeal and revtsitm are not pre determined by law ... No mm knows which 
('> art hi' rna\ be tried in. 'That is left to the District Magistrate nominally to decide, in fact it may be dedded 

b) fhe priti'i' 

111 anothei part of his judgment, the Chief Justice stated that a circular received from the 
Gos ernment of Bengal intimated ‘that District Magistrates are instructed to use tlie Oidinance 
onlv in cases of hoarding and profiteering'. These are offences created by the Defence of 
India Rules and have nothing to do with the kind of disorder contemplated in S. 1 (3) of the 
Ordinance. In the Allahabad cases already referred U), it is on the other hand stated that 
inslrucUons ha\(‘ been issued b\ the United Provinces Government that the Ordinance 
procedure should be uuhzed orilv in cases arising out of ‘tlie recent disturbances or connected 
with the existing subversive movement’. We refer to these facts not with a view to express 
npiriion on the merits or dements f)f this suite of the law or of the admini.slration of 
(.Jpniiiial justice, but only to show that whatever the intention and purpose of the Ordinance 
gatlieiable from the preliminaiy provisions may be, Ss.5, 10 and lb are so worded that the 
Uidinance procedure can be utilized by the executive authorities at their will and pleasure, 
against anybod) , for the trial of any crime, without any restriction imposed or guidance given 
bv the Ordinance a.s to tlie cases to which its indisputably drastic provisions are to be applied. 

( )ne aspect of the question accordingly arising for decision in the case is whetliei Ss.5, 10 and 
lb of the Ordinance do not in effect delegate to the executive authorities therein specified 
[)i)wcr which should have been exercised by the legislative authority. 

One serious point for decision arises out of the provision in S.29‘2 Constitution Act, to the 
effect that all tlie law in force in British India before isl April 1.037, shall continue In force in 
British India ‘until altered or repealed or amended by a compeUrnl I^egislature or other 
competent authority’. 7’he Criminal Procedure Code and other special laws which contain 
special provisioas relating U) the jurisdiction of Courts dealing with crimes provided ftjr in such 
specicil laws are among the laws thus continuing in operation. Section 5 of the Code provides: 

5. (1) All offences under tlie Indian Penal Code shall be investigated, inquired into, tried 
and otherwise dealt with according to the provisions hereinafter contained. 
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(2) All ofTcnce under any other law shall be investigated, inquired into, tried and otherwise 
dealt with according to the same provisions, but subject to any enactment for the time being 
in force regulating the manner or place of investigating, inquiring into, trying or otherwise 
dealing with such offences. 

Sections 28 and 29 of the Code run as follows: 

28. Subject to the other provisions of this Code, tuiy offence under the Indian Penal Code 
may be tried — 

(a) By the High Court, or 

(b) By the Court of Session, or 

(c) By any other Court by which such offence is shown in col. 8 of Sch. 2 to be triable. 

29. (1) Subject to the other provisions of this Code, any offence under any other law shall, 
when any Court is mentioned in this behalf in such law, be tried by such Court. 

(2) When no Court is so mentioned, it may be tried by the High Court or subject as 
aforesaid by any Court constituted under Uns Code by which such offence i.s shown in the 
eightli column of the second schedule to be triable. 

I as these three sections have not been ‘altered, repealed or amended by a competent 
I^‘gislature or other competent autliority’, they must govern every criminal proceeding both 
as regards tlie tribunal by which a crime is to bc^ tried and as to the procedure to be followed 
(including rights of appeal, revision, etc.). It is contended on behalf of the Crown (i) tliat in 
view of S. I (2), Criminal P.C., it is not necessary that the Code should be ‘repealed or amended’ 
before the special jurisdiction and powers conferred by the Ordinance and the special 
procedure prescribed tliercin can take effect, and (ii) that, in any case, tlie necessar)-^ repeal 
or amendment has been effected by the Ordinance itself. 

Next, S.223, Constitution Act, provides that the jurisdiction of any existing High Court 
and the respective powers of the Judges tlieie c)f in relation to the administiation of justice 
in the Court shall be the same as immediately before Isl April 1937, ‘subje ct to the provisions 
of iiny Act of the appropriate Legislature enacted by virtue of powers conferred on that 
Legislature by this Act’. Counsel for the Crown contends that by virtue of the provision in 
S.311 (()), Constitution Act, the jurisdiction and powers of tlic High Court can be modified 
by an Ordinance and that this has been done by tlie impugned Ordinance. As already 
indicated, a further question arises, whether Ss. 5, 10 and 16 of the Ordinance do not in 
effect delegate to the executive autliorities therein specified an undefined and uncontrolled 
power in respect of matters which should have been provided for by the legislative authority 
itself. It is replied on behalf of the Crowm that tlii-s is a matter of policy which it is not for 
the Court to discuss. 

The learned Chief justice of die Calcutta High Court was of the opinion that the relevant 
provisions of the Criminal Procedure Oidc had not been repealed by die ordinance itself, 
but that Ss. .5, 10 and 16 empowered the Provincial Government and persons authorized by 
them ‘to repeal ad hoc certain provisions of the Criminal Procedure Code and of the Letters 
Patent of the High Court*. ITiis is stating the position from the divestitive view point, if we 
may use a convenient term, that is, by referring to the manner in which the jurisdiction of 
the regular Courts is attempted to be excluded. The odier learned Judge (Kliundkar J.) took 
the view that the ordinance has conferred on the Provincial Government and its authorized 
officers a power to do by individual direction in particular cases what should properly have 
been brought about by legislation or at least by rule (It) is a power to effectuate jurisdiction 
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of special criminal Courts by making orders in individual cases or groups of cases and the 
exercise of that power is entirely unconfincd by any rule or condition. 

In another place, he said: 

1lie jurisdiction of the Special Courts under the ordinajice is undetermined until it is attracted to a 
particular case by the order of an executive authority. 

This seems to deal with the matter from what may be described as the investiture point of 
view, that is, the way in which the Special Courts are invested with jurisdiction to try any 
particular case. If it should be held that the ordinance had not itself repealed the relevant 
provisions of the Criminal Procedure Code in respect of any particular case, the question 
would arise (apart from the appellant's arguments based on S. I (2) of the Code): Wliether on 
a proper construction of Ss. 5, 10 and 16 of the Ordinance and whatever may be the language 
or drafting de\ice employed, it is not the executive act of particular officers passed in individual 
cases or classes or cases that really takes away the jurisdiction of the regular Courts and in 
effect invests the Special Courts with jurisdiction in respect of those cases. 

Dealing fii-st with the contention that the material provisions of the Criminal Procedure 
Code have been repealed or amended by the ordinance itself, the position is -- and this is 
admitted by the Crown ~ that in the Province of Bengal, there are now two sets of Courts, 
the ordinary Criminal Courts and the special criminal Courts, both working side by side, but 
with fundamental differences in tlieir procedure and very serious consequences to the prejudice 
of the accused flowing out of these differences. 'Fhe allotment of a case or of a group of cases 
to the Special Courts, which will prevent their going before the regular Courts, undoubtedly 
results from the order, general or special, passed by the District Magistrate (or Presidency 
Magistrate) under Ss 5, 10 and 16 of the Ordinance. But unless, prior to the moment when 
the District Magistrate so allots the case for trial by a Special Court, tlie provision of the 
Criminal Procedure Code as to the Court by which a particular case is to be tried has been 
excluded in a manner recognised by law', it is difficult to see what authority the District 
Magistrate, as an administrative officer, can have to direct it to be tried by any other Court. 
Counsel for the Crown at one stage suggested that the Criminal Procedure Code would not 
apply to the Special Courts except to the extent to which it was made applicable by the 
ordinance itself. But he admitted later on that in view of S.3 of the Code ‘all offences under 
the Indian Penal Code’ must be ‘investigated, enquired into, tried and otherwise dealt with’ 
according to the provisions of the Code. ITie same principle applies even to offences under 
any other law, subject, of course, to any other enactment regulating the manner or place of 
investigation, enquiry, trial, etc. As already stated, the ordinance itself creates or declares no 
new offences; and the combined effect of Ss. 5, 28 and 29 of the Code, is that unless those 
provisions are specifically excluded by law, the code will govern the institution and trial of 
every criminal case. 

We have carefrilly considered the terms of the ordinance; we find it impossible to accede 
to the contention that before and independently of the order under S.5, 10 of 16, the relevant 
sections of the Code are excluded by the ordinance. The material provisions of the ordinance 
only enact that in respect of cases tried by the Special courts, a certain procedure shall be 
followed. But this does not bear on the question which cases are to be tried by the Special 
Courts as distinguished from cases Uy be tried by the regular Courts. 'Phe words in Ss.lO and 
16 which exclude particular offences from the jurisdiction of Special Magistrates and Summary 
Courts respectively cannot affect the question, because their jurisdiction to try any particular 
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case even when it does not fall within the excluded categories arises only on and out of the 
order of the authorized of&ccr. Section 27 is worded not as a provision excluding the Criminal 
Procedure Code, but as a provision extending it to proceedings before the Special Courts so 
far as they are not ^inconsistent with the provisions of the Ordinance’. But even if one should 
be prepared to read S. 27 as an ‘excluding’ provision, it can take effect only if and after any 
particular case goes before any of the Special Courts. 

The feature of the Ordinance to which the strongest objection has been taken not merely 
by counsel for the accused but also by the learned Judges of the High Court is that which 
places it in the power of the District Magistrate — who practically represents the prosecution 
— to discriminate between man and man in the same locality — it may be even in respect of 
the same or a similar crime and to send one of them for trial by a Special Court, with all 
the risks and dis-advantages which the special procedure involves, while leaving the other to 
be tried in the normal course by the regular Courts. It will require no special knowledge of 
Indian conditions to appreciate what such a power in the hands of the executive means and 
involves. I'he limited option allowed by Ss.l78 to 183 of the Code to the Government or to 
a complainant to choose as between two or more Courts bears no analogy. Thai option is 
availalilr only in the few cases carefully defined in the Code itself and relates after all only 
to tlie locality of the trial. It does not involve a change in procedure nor deprive the accused 
of the safe-guards and privileges provided for him by the Code. Any real hardship to the 
accused, if it arises out of such choice of forum by the Government or the complainant can 
be remedied by suitable orders under S.526. 

The Advocate-General of India asked us to presume that the power under Ss.5, 10 and 16 
would be exercised by responsible officers and only on reasonable grounds. In answer to this, 
we must observe that when a question of principle is involved, it is scarcely fair to complicate 
it by introducing considerations of personalities. It must also be pointed out that S.5 of the 
Ordinance does not even prescribe that the serv ant of the Crown to be empowered thereunder 
should be at least of a certain official grade. 71ie strongest answer however to this argument 
is furnished by what is stated to have occuned in Parliament in August 1910, when the bill, 
which subsequendy became the Emergency Powers (Defence) (No. 2) Act, 1940, 3 & 4 Geo 
VI, Ch. 45 was before die House of Commons. Wlien there were complaints as to certain 
defects in the bill, particularly the absence of a provision for appeal, ‘the Government asked 
Parliament to rely upon their reasonable use of the wide powers remembering the opportunity 
which Pai'liamcnt has of annulling Defence Regulations’. The bill was however subjected to 
fierce criticism in the House of Commons, on the ground that according to its terms. Special 
Courts could be empowered to impose even the death penalty without any right of appeal. 
Members were unwilling to rely on an undertaking to provide in the Regulations for appeals 
Irom Special Courts. The Government finally promised to introduce an amendment in the 
House of Lords and provision was accordingly made in the statute itself for review of the 
decisions, particularly in cases in which a sentence of death was passed. [Butterworth’s 
Emergency legislation Service Statutes Supplement No. 6, Preliminary Note on p. 20. Sir Cyril 
Carr also refers to this incident, in his Lectures on Administrative Law] When one takes note 
of the relation of Parliament and of public opinion in England to the working of a statute and 
of the corresponding situation in this country, especially in relation to ordinances, and when 
one also remembers that this debate in the House of Commons took place on the eve of the 
German blitz and in spite of the fact that according to the main statute [2 and 3 Geo, VI, 
Ch.62, s.8) every order containing Defence Regulations should be laid before Parliament and 
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could be annulled by a resolution of the House, the weakness of the argument based on the 
trust to be placed in the executive authorities becomes obvious. 

As counsel for the Crown attempted to found an argument on Regulation No. 7 of the 
Defence (War Zone Courts) Regulations, 1940 (dated 7th August 1940), it is necessary to make 
a passing reference to them. It is specially worthy of note that the Regulations of 7th August 
1940, as well as the Defence (Administration of justice) Regulations of H)th June 1940, differ 
fundamentally from the impugned Ordinance in that they do not make it possible for the 
executive authorities to discriminate between one accused and another. As we have already 
pointed out, that is the most serious defect in the impugned Ordinance. The scheme of the 
English Regulations is to provide that all persons charged with indictable offences before 
justices in certain areas should, when it is not practicable to hold the trial in that area, be 
committed to be tried at the assizes at other named places, that is, on the assumption that 
military' exigencies may make it impossible to hold the Court at particular places. The next 
step is to make provision for a less dilatory and more flexible procedure and even here no 
room has been given for discriminating one between one man and anotlier. As pointed out 
in Butterworth's Preliminary Note, the new Regulations replace committal to assizes or quarter 
sessions by committal for trial by a war zone Court. A comparison of the Regulations themselves 
and (3f the rules made by the Ix)rd Chancellor thereunder with the impugned Ordinance will 
constitute an interesting study in contrast between the methods adopted in England and the 
methods adopted in this country to deal with the emergency; but we refrain from doing so, 
:is It will take <is into a long digression. It is sufficient to refer to Regulation 7 on which learned 
counsel for the Oown based an argument that something in the nature of an option was left 
to military or police officers to choose whether an accused should be tried by a 'war zone 
Court nr by one of the regular Courts. This is based, upon a misreading of that Regulation. 
Ilie following note in Butterworths' publication under that Regulation will explain its scope 
and effect and also the meaning of the provide to Para (1) of Regulation 7: 

Not#' — It will be seen from this Regulation tliat the procedure in war zones in relation to summary 
iiffenccs and up to die committal for uial in relation to indictable offences is, subject to the power of 
sht)it-circ luting die jurisdiction of justices under the provide to para (1) (which by virtue of die provisions 
of Regulation f> (1) ante will enable proceedings in respect of a summary offence to be initiated before 
a war zone Court], the nonnal procedure of information or charge before justices’. 

Read in the light of this note and of the context, all that the proviso to para (1), on which 
c ounsel relied, means, is that, at the choice of the officers named, the proceedings may be 
initiated directly in the war zone Court instead of coming to that Court through the normal 
channel of infonnation or charge before justices. 'Ehat is what the note refers to as short-cir- 
cuiting [cf. R.4 of the Lord Chancellor’s Rules, dated 19th September 1940). TTiere is no 
question of sending one man for trial and sentence by one Court and sending another man 
accused of the same or a similar crime for trial and sentence by another kind of Court, at the 
option of any executive officer; and it will be noticed that even the limited power given by 
the proviso to the officer is available only when he 'considers it expedient by reason of the 
military situation’ to adopt that particular course. The jurisdiction of the war zone Courts over 
any particular case does not result from the choice or order of an officer of the Crown, but 
by the general declaration in Regn. 6, that a war zone Court shall have jurisdiction to try any 
person charged with an offence punishable whether by virtue of any enactment or at common 
law by the High Court, a Court of assizes, a Court of quarter sessions, or a Court of summary 
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jurisdiction. [See also Regn. 16, which authorizes the Lord Chancellor to make the necessary 
rules and excludes the operation of all other enactments as to practice and procedure.) 

[Omitted: a long portion discussing British and American judgements on delegated legislation 
- Ed.) 

It has no doubt been always recognised that some authority in the State should be in a 
position to enact necessary measures to meet extraordinary contingencies. Section 72 of Sch. 
9 makes ample provision for it; the question is about the manner of exercising that power. 
Before applying the analogy based on tlie English practice as to emergency legislation, certain 
differentiating circumstances must be borne in mind. In England even, emergency legislation 
is parliamentary legislation or Order in Council passed under tlie autliority of parliamentaiy 
statute and it is always subject to parliamentary control, including in the last resort the right 
to insist on tlie annulment or modification of the Order in Council or even tlic repeal or 
modification of the statute itself. Under the Indian Constitudon, the Legislature has no share in 
or control over the making of an Ordinance or the exercise of powei-s tliereiinder, nor has it 
any voice in asking for its repeal or modification. Again, anything like a serious excess in the 
use cf special emergency powers will, under the English practice, be a matter which Parliament 
can take note of when tlie time comes for passing the usual indemnity Act on the tennination 
of the emergency (see Dicey’s Law of the Constitution^ p. 23t), and Carr’s Administrative Law, 
pp. 69 and 70). That is not the position here, as the indemnity can be provided by an 
Ordinance. As against all this, tlie only safe-guard provided in the Indian Constitution is tliat 
the matter rests entirely upon the responsibility of the Governor-(feneral. This only confirms 
the argument against delegation of such responsibility, at least williout laying down in clear 
and definite terms the limits and conditions governing the exercise by executive officers of 
powers conferred upon them by the Ordinance. Today, in India, the situation is ctimplicated 
by the fact that when large and undefined powers are entj listed to Provincial Governments 
and their executive officers, tlie constitutional limitations, conventions and etiquette implied 
in the theory of provincial autonomy make it difficult even for the authority promulgating the 
(Ordinance to interfere to check the improper use of such powders. 

In his book on ‘Delegated Legislaffc^n' (based on his Cambridge Lecture's and published 
in 1921), Sir Cyril (then Mr) Can', observed: ‘In so far as delegated legislation contains the 
germ of arbitrary administration eveiy possible safeguai d must be devised' (p. 26). He suggested 
five safeguards, of which two deserve to be noticed here: (a) the limits witliin which the 
delegated power is to. be exercised arc to be definitely laid down, and (b) the further point 
to be insisted on is publicity. Tlie second safeguard does not merely mean publication, but 
Wits explained by tire author himself as follows: ‘Like all other law^, it ought not only to be 
certain, but also ascertainable.’ Reviewing these safeguards after the lapse of about twenty 
years, and ‘in the light of ripper acquainiance’ (as he claimed) Sir Cyril, in his recent lectures 
on Administrative I^w, explains the first of the above safeguards as follows: 

I meant that tlie control by the law courts (by way of declaring a rule or order ultia vires) should be 
made as simple and easy as possible by inserting precise words in the enabling Act (p. 51) 

A comparative study of the Ordinances promulgated by the Governor-General during the 
last two decades will reveal a progressive diminution in the definiteness and completeness of 
tile relevant legislative provision and a corresponding expansion of tlie limits of executive 
intervention in the determination of the form and the procedure applicable. I'he earlier 
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Ordinances were limited to defined categories of crimes witli reference to their nature, time, 
place or purpose and the choice of the forum even in such cases was left to the Governor or 
the Government to make. The practice has now been extended to all offences and the choice 
of the forum (with all serious consequences under the present Ordinance) has been entrusted 
to any servant of the Crown who may be authorized by the Provincial Government. This 
sufficiendy illustrates the truth of Sir Cyril (then Mr) Carr’s observation above cited. 

As we have already observed, the considerations and safeguards suggested in the foregoing 
passages may be no more than considerations of policy or expediency under the English 
Constitution. But under Constitution like the Indian and the American, where the con- 
stitutionalilv of legislation is examinable in a court of law, these considerations arc, in our 
opinion, an integral and essential part of the limitation on tlic extent of delegation of 
responsibility by the legislation to the executive. In the present case, it is impossible to deny 
that the ordinance making authority has wholly evaded the responsibility of laying down any 
rules or conditions or even enunciating tlie policy with reference to’ which cases are to be 
assigned to the ordinary criminal courts and to the Special Courts respectively and left the 
whole matter to the unguided and uncontrolled action of the executive authorities. ITiis is not 
a criticism of the policy of the law — as counsel for the Crown would make it appear ~ but 
a complaint that die law has laid down no policy or principle to guide and control the exercise 
of the undefined powers entrusted to the executive authority by Ss..S, 10 and 1(5 of the 
Ordinance. 

VV e are of the opinion that the Ordinance has not by itself repealed Se. 28 and 29, Criminal 
P.C. (if such repeal were necessary — as we think it was) that not i\ithstanding drafting devices, 
It is only the order of the executive authority passed under S.5, 10 or Hi of the Ordinance, 
in respect of each case or group or class of cases that in fact operates to repeal those provisions 
of the Code to divest the regular Courts of their jurisdiction and to invest the Special Courts 
with jurisdiction to try any particular case or group or class of cases. We are also of the opinion 
that such executive orders cannot in law have any such effect and that Se. 5, 10 and 12(5 of 
the Ordinance are open to objection as having left the exercise of the power thereby conferred 
on executive officers to their absolute and unrestricted discretion, without any legislative 
provision or direction laying down the policy or conditions with reference to which that power 
is to be exercised. The powers of the High Court, though in form taken away by S.2() of the 
Ordinance are in fact only taken away by tlic order of the executive officer, because it is only 
on such order or direction being given that any case becomes a proceeding before a Special 
Court for the purpose of S.26. We accordingly agree with the fligh Court that the Court which 
purported to try and convict the respondents had no jurisdiction to do so. 

We would affirm the judgement of the High Court and dismiss the appeal. 

Rowland, J. — [Omitted: earlier part of his judgement discussing general points — Ed.] 

In the Calcutta High Court, Derbyshire CJ. and Khundkar |. rejected the contention of 
the present respondents. Derbyshire CJ. said: 

‘TTie argument raised by the applicants was that although under S.72 Government of India 
Act, the Governor-General was the judge of the emergency which gave him authority to make 
Ordinances, he could not delegate that judgment to the Bengal Government so as to enable 
them to say when the Ordinance should be brought into operation. Another argument was 
that there were two emergencies; (1) when the Ordinance was made and (2) when it was 
brought into operation in Bengal and that consequently the second emergency is not one 
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contemplated by S72. In my view there is no substance in this contention. An emergency arose 
in September 1939 when war with Germany was declared. This was announced in the Gazette 
of India Extraordinary, dated 3rd September 1939, as follows; Tn pursuance of sub S(I) of S.102 
Government of India Act, 1935, I, Victor, Alexander, John Marquess of Linlithgow, Governor 
General of India, by this Proclamation declare that a grave emergency exists whereby the 
security of India is threatened by war*. Ihe same day war was proclaimed betw'een His Majesty 
and Germany. TTiat emergency continues: in December, 1941, it grew graver because Japan 
declared war on the British Empire and joined Germany and began to invade Burma. Anything 
might have happened sooner or later and steps had to be taken to deal with whatever might 
happen. The Governor-General taking a conspectus of the situation with the assistance of his 
military advisers, was bound to envisage a possibility of an attack being made upon India and 
took such measures tliat he might deem proper in respect of that attack. TTie emergency at 
that time demanded action on his part and one of tlie steps he took was to make and promulgate 
this Ordinance by setting up Special Courts to deal with tlie situation that might arise later. 
That emergency did not cease; it continued and grew in intensity until the Japanese were very 
neai* tlie border of India and Bunna. 'lliat stage of the emergency being reached -- it was the 
siuiie emergency but more acute — it became the duly of the Government of Bengal to consider 
whetl:?r it ought to act under tlie powers conferred upon it. "ITie Government of Bengal then 
on 3rd April 1943, brought into operation the Ordinance. I'his kind of conditional legislation 
is well known and recognised in die Courts since the case in (1878) 3 A.C. 889. 

\Omitted: Khundkar's views, which were also quoted - Ed.] 

Eo me the above reasoning of both these learned Judges appears cogent; the view taken 
by them is moreover in accordance with the (hitherto I think uniform) current of authority in 
the other High Couits, witness the decisions following: (1942) F.LJ. (H.C.) 233 from Allahabad; 
I.') Bom. L.R.323 from Bombay; (1942) .') F.LJ. (H.C.) 270 ~ A.I.R. 1943 Pat. 24 from Patna; 

I. L.R 1913 Nag. 73 from Nagpur; (1912) 5 IM. J. (H.C.) 284 from Oudh, besides an earlier 
decision of the Calcutta High Court in (1913) (i j LJ. (H.C.) 1:47 C.W.N. 354. I would simply 
follow those decisions without reiterating the grounds on which dicy are based but that Sen 

J. ha.s in die case under appeal taken a condary view holding, not that there was no emergency 
but that die Governor-General had not judged diat there was an emergency. It followed, he 
thought, that the rule in 58 I. A. 169 did not apply, or radier, was to be applied in the contrary 
sense; and he concluded that the Govenior-Geiif^ral had no juri.sdiction to make an Ordinance. 
I must dierefore examine the reasoning on which that conclusion is based. 'Fhis part of the 
judgment occupying 20 pages in the brief is ton long to reproduce here in extenso: but I shall 
tiy, in summarizing what appear to me to be its essential points, not to do the learned Judge 
injustice, or expose myself to die c*- ?rge of parodying rather dian depicting his line of thought. 

First he accepts the contention that although the preamble states ‘an emergency has arisen 
whicli makes it necessary to provide for the setting up of special criminal Courts’, the contents 
of the Ordinance themselves show that the Governor General was not of opinion that an 
emergency existed. He cites from 58 I. A. 169 a passage containing the following dicta: A state 
of emergency connotes state of mattei's calling for drastic action which is to be judged by 
someone. ITiat someone must be the Governor General alone. Emergency demands immediate 
action. 

41ie learned Judge reasons an emergency exists if the Governor-General thinks that an 
emergency exists. The Governor-General has power to promulgate an Ordinance only if he 
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thinks or judges that there is an emergency which necessitates the promulgation of the 
ordinance. I may interrupt the summary by saying that here the learned Judge goes beyond 
S.72 According to the section there must be an emergency: according to the Judge there must 
be an emergency which necessitates the making of the particular Ordinance’. By analysis of 
die preamble the fallacy will appear. It could have been worded thus: ‘an emergency has 
arised: and that emergency makes it necessary to provide for the setting up of special criminal 
Courts'. Reading it so, there are two propositions and the incorrectness or supposed incor- 
rectness of die second need make no difference to the truth of the former, which for the 
purpose of giving power to legislate, is enough. 

ITie argument continues, even if an emergency exists and the Governor-General does not 
think diere is an emergency he cannot promulgate an Ordinance. It is what tlie Governor- 
General thinks that matters. My comment is, the statute does not say this. 'Ilie condition 
precedent is, under JJ. 72 the emergency; the Governor General’s judgement of it is proof of 
the emergency, but does not take its place as the condition precedent. 

Continuing the argument, the Court, it is said, must decide whether or not the Governor- 
General has in fact judged that there is an emergency. "Ihat is the sole test; whether or not 
theie is an emergency is irrelevant. If I am right in my previous comments, this is not the test 
at all. But for following the argument, let it be assumed to be so. It is then said tliat the Court 
appUing this test must act on its finding. If the Governor General had said, i do not think 
there is an emergency, which necessitates the promulgation of this Ordinance w ould be ultra 
vires. If he said ‘1 do not think there is an emergency now but there may be one later’, the 
Ordinance v,ould be equally invalid. We must investigate the state of his mind; a question of 
lad capable of being determined like any other question of fact 

If that be indeed a question of fact, it is to be determined on evidence: and Mr Banerji 
for the Crown reminded us of some significant dates of which he contended that we could 
take judicial cognizance, as matters of histoiy': 


Jap;in made war 

7-12-1941 

Essenual Services (Maintenance) 

Ordinance 11 of 1941 (IVomiilgated) 

2-12-1941 

Bombing ot Rangoon 

23-12-1941 

Second Bombing 

25-12-1941 

Special Criminal Courts Ordinance of 

1942, promulgated 

25-12- 1942 

Penalties (Enhancement) Ordinance 3 
of 1942, promulgated 

2 1-1942 

Motor Vehicles (Drivers) Ordinance 5 
of 1942, promulgated 

27-1 1942 

National Services (I'echnical Personnel) 

/Vmendment Ordinance (> of 1942 promulgated 

29-1-1942 


llie preamble to Ordinance XI of 1941 recites that an emergency has arisen which makes 
it necessary to make provision for the maintenance of certain essential services; and the 
Ordinance imposes penalties on those who being employed on jerviccs essential to securing 
the defence of India, the public safety, the maintenance of public order or the efficient 
prosecution of war, or for maintaining supplies or services necessary to the life of the community 
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deseit their employment. This was to stop the wholesale exodus already going on from Calcutta, 
which received an impetus when Rangoon was bombed. 'Vhe preamble to Ordinance III of 
1942 recites that an emergency has arisen which makes it necessary to enhance in certain 
circumstances the penalties provided by law for the punishment of certain offences; and the 
first of the operative sections (S.3) enhances the punishment for theft in any piemises which 
have been damaged by war operations or evacuated by reason of attack or apprehended 
attack by the enemy; or for looting of property left unprotected as a consequence of war 
operations. Other provisions deal with sabotage. 'Fhe preamble to Ordinance V of 1 942, recites 
that an emergency has arisen which makes it necessary to take powers to require persons 
capable of driving motor^vehiclcs to place themselves and their seivices at the disposal of 
Government; and the enacting portions provides machiner)' to this end: 

The Japanese entered Singapore 15-2-1942 

'Hie Japanese occupied Rangoon 15-3-1942 

The Japanese occupied llic Andaimui 

Islands, a pail of British India 23-3 *1942 

A steady stream of refuges from Burma estimated at over a million was coming in to India 
from December 1911 to the time of tlic monsoon of 1942. 

Sen }. has said in his judgement that it is not open to us to take into account historical 
facts or any extraneous evidence either as to whetJicr an emergency existed or whether the 
Governor Gencnil had judged an emergency to have arisen. But according to Lord Halsbuiy 
in 1899 A.C. 143 such topics as the histoiy of the legislation and the facts which give rise to 
the enactment may usefully be employed to interpret the meaning of the statute, though diey 
do not afford conclusive argument. In my view the Governor Gencrars mind is not a question 
tor us to inquire into; but if we are at all to enter on such an investigation I do not see why 
hi.storical facts should be excluded from its puiv *ew\ Uspecially significant, I think is the fact 
that C4rdinancc II .and Ordinance III of 1942, tin* latter of which was to come into force at 
once, were made and promulgated on the same day. How can tlie Governor General in one 
day both judge tliat an emergency exists and tliat it does not exist? Can we presume to impute 
to the (Jovernor General a weak and vacillating temper? Are we to fancy His Excellency, 
sitting in his Special Train, the hum of the wheels singing in his ears the refrain ‘Emergency, 
Emergency, Emergency, Emergency’? Tlic (rain jogs over points, the rhythm changes to ‘No 
Emergency yet no emergency yet’. ITien His Excellency makes ordinance II. The w4ieels 
resume their old tune ‘Emergency, Emergency, Emergency’, and His Excellency make 
f )rdinance III. I am not speaking in a spirit of levity. J am very much in earnest, but so strong 
IS my dissent from the line of argui: '^nt I am examining that without some safety valve I could 
hardly restrain myself from commenting on it with undue warmtli. It is not I who say diat the 
state of mind of His Excellency is a subject for our speculation. I say, once you start speculating 
where are you going to stop? 

But let us resume the argument, still assuming the reasoning to be so far correct. Only the 
statute, it is said, can be looked to: and die learned Judge refers to S.l(3) of the Ordinance, 
the terms of which are: 

It shall come into force in any Province only if the IVovinciaJ Government being satisfied of the existence 
of an emergency arising from any disorder within the Piovince or from a hostile attack on India or on 
a country neighbouring on India or from the imminence of such an attack, by notification in the official 
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Gazette, declares it to be in force in the Province, and shall cease to be in force when such notihcation 
is rescinded: 

IVoxided that any trial or proceeding which was pending at the time of such rescission may be 
continued and completed as if die provisions of this Ordinance were still in force. 

I'his sub-section, it is stated, contradicts the preamble. Emergency legislation is something 
drastic and immediate; the Governor General is not vested with prophetic powers enabling 
him to legislate with respect to some emergency which has not arisen. If the Governor General 
judged that such an emergency had arisen he would take immediate action by setting up 
special Courts. He does nothing of the sort. He sets up nothing. He says that the ordinance 
itself is not in force and shall not come into force until the Provincial Government considers 
that it should be brought into force by reason of its being satisfied that a certain kind of 
emergency exists. 

Stress is laid on w'ords ‘only if in S.l(S) as showing that the Governor General did not 
think at the time of promulgating the Ordinance that any emergency which required to be 
met immediately by this Ordinance actually existed; again my comment is we are not to read 
into S.72 any such requirement as that it called for a finding as to ‘an emergency which 
required to be met immediately by this ordinance*. This section only speaks of ‘an emergency*. 

Tlie argument continues, the preamble and S.l(3) are contradictory, as to the existence of 
tlic supposed requirement. 'ITie learned Judge satisfies himself, by what with due respect, 1 
can only call a round about process of reasoning, that it can be inferred that the Governor 
(General did not diink that ‘an emergency which required to be met inxmediately by his 
ordinance existed and then he said S.l(3) contains a clear and unambiguous statement*. 

Do I dream? Am I in Wonderland? Have we met in the person of the learned Judge, what 
I^rd Atkin might call a new Humpty Dumpty? How much over time are the words to earn 
by meaning what the learned Judge says? For it seems to me that the boot is on the other 
foot. It is the preamble and not the section which contains a clear statement. As Khundkar J. 
in the passage quoted has said ‘the preamble contains clear words showing that the Ciovernor 
(jcneral had decided that an emeigency existed*. 

rhe reason which moved the learned Judge to apply the terms ‘clear and unambiguous 
statement’ to S. 1 (3) was apparently to bring the matter within the scope of the rule tliat ‘the 
preamble cannot be made use of to control the enactments themselves, when they are expressed 
in clear and unambiguous terms*. Manifesdy, if the statutory words are not clear and 
unambiguous the rule does not apply. Applying that rule, the learnedjudge says: ‘The preamble 
cannot be used to alter or deduct from or add to this clear and unambiguous statement in 
the enactment itself. 

I tliink, with respect, the learned Judge has not appreciated the true scope and meaning 
(jf th rule, or the principle underlying it. In my view the rule is a particular application of a 
wider principle in construing every kind of instrument by which a legal right is created, 
obligation imposed or power conferred: you are to look to the actual words creating die right, 
imposing the obligation or conferring the power, as the case may be. If such words are in the 
enactment, it is to that we must look; if in a preamble, to that. Here the words authenticating 
the power of the Governor-General to legislate are in the recital, ‘whereas an emergency has 
arisen*. ITiey are clear and unambiguous and we are to look lo them only. 

ITie learned Judge notices, and scouts, the arguments that an emergency existed which 
made it necessary not to set up special Courts immediately but merely to provide the machinery 
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for it. On this point the reasoning of Derbyshire CJ. and KhundkarJ. is so clear and convincing 
that I will content myself with saying that I adopt it and have nothing to add to it 

1. [Justice Zafrullah Khan*s judgement is not printed. lie agieed with the Chief Justice on the question that 
Sections 5, 10 & 16 of ordinance 2 were ultra vires. So the majoiity opinion of the two Indian judges prevailed 
-M.l 



Official Notings — Access to legal advice 
(dt 11.6.43-29.6.43) (extracts) 


File No. 3/16/43 - Home PoU (I) 
INAI) 


Official Notings (extracts) 

H.M. Home’s first proposal is that an order should be made by the Central Government 
un'^h r n.ilc 28 of the Defence of India Rules regulating the access of legal advisers to security 
prisoners. He says that no more than one such interview need be allowed before an application, 
and that whether more interviews will be required subsequently must depend on the attitude 
of the court. Further, that it should be provided that any interview should take place within 
hearing. 

2. The point of having recourse to rule 28, as opposed to rule 2()(/)), is that orders made 
under rule *2S will attract section 3 of the Defence of India Act, whereas ‘determinations’ under 
rule 2f3(5) will not; the object being to provide something against which the direction of a 
High Court will not prevail. That being so, apart from tlie objection to coercing the courts, I 
doubt whether an order under rule 28 is really necessary to provide for the regulation of 
interviews before an application is made to a v,ourt, since there can then be no question of 
offering a barrier to a direction by the court, and the access of a legal adviser, unsupported 
by such direction, could apparently be controlled equally effectively under rule 26(5). If a 
legal adviser, dissatisfied with the number or nature of interviews he was allowed, proceeded 
to a court and sought and obtained a direction that he should be allowed more interview's, 
the case would be taken out of this category and fall under any regulations governing interviews 
granted in pursuance of a direction by a court. 

3. When an application had come befoic the court, it is possible that the court might 
direct (a) that a legal adviser should be granted a further interview or interviews, in excess of 
what the executive authority considered necessary, or (b) that the interview's should take place 
at a time or in a place or manner to which those authorities took objection. 

4. Para 2(3) in Sir Richard Tottenham’s note of the 18tli May* appears designed to meet 
(a). JTiis seems to me to go beyond H.M. Home’s intention where he says that whether more 
interview's will be required subsequendy must depend on the attitude of the court. The only 
object in making an order attracting section 3 of the Defence of India Act as proposed by Sir 
Richard Tottenham would be, so far as I can see, to enable the executive autho.nty to refuse 
an interview when a High Court had directed that one should be allowed. Sir Richard 
Tottenham’s argument in favour of this course will be found in para 1 of his note of the 2nd 
May.'^ It is undoubtedly true that die responsibility for detaining prisoners without trial is an 
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executive responsibility; but it is equally true that it has always in British constitutional practice 
been recognised to be a judicial responsibility to see that such detention is affected in 
accordance with the law. If a judicial authority considered that to enable it to discharge its 
responsibility a detained prisoner must be produced, or be permitted to interview his legal 
adviser, and an executive authority (and a District Magistrate at that) sought to place obstacles 
in its way, it can hardly be doubted that (except possibly in a case where the executive could 
produce quite extraordinary reasons involving the safety of the state) the judicial claim would 
ultimately prevail, and the conflict would be embarrassing and humiliating for the executive. 
'Fhe proper course appears to be not to seek statutory powers to resist the High Courts but 
to define clearly the conditions under which the executive authority proposes to allow interviews 
to take place, so that they may be understood by the High Courts and the parties concerned. 
It would tlien, I think, be only very rarely, and for particularly cogent reasons, that a High 
Court would attempt to give directions not in accord with such conditions. In short, we should 
tr\' to canalize, not to obstruct, the powers of the High Courts. This could be done by providing 
for such matters as are indicated in paras 2(1), (2), (4) and (5) of Sir Richard Tottenham’s 
note of the I8th May; * and the possibilities of doing this sufficiently effectively under rule 2()(5) 
as suggested above may deserve ftirtlier examination. 

LJ.D. Wakely, 11-6-43 

2. As regards Defence Department’s comments contained in Mr Wakely ’s note of lM)-43 
on the limited proposals put forw'ard by us, do Legislative Department agree that even if 
recourse is h \d to Rule 28, with the result that tlie orders made under tliat rule will attract 
section 3 of the Defence of India Act, the High Court will be able on a habeas corpus 
application to issue directions contrary to the orders passed under Rule 28.^ ApaiTfrom tlie 
legal side of it, I would see some advantage in issuing an order under Defence Rule 28, even 
though there be the possibility of the High Court issuing contrary directions. We' must assume 
that ordinarily the High Court would not upset reasonable orders issued by us. 

V. Sahay, 24-6-43 

7. With regard to paragraphs 2 and 3 of Mr Sahay’s note, I am in general agreement with 
paragraphs 2 to 4 of Mr Wakely’s note dated the 11th June. Interviews between detenus and 
Counsel otherwise than at the instance of the Court are under the complete contiol of the 
Executive and I do not see that any purpose would be served by an order under iiilc 28 
vis a-vis such interv iews. If, on the other hand, orders were made with the ostensible effect of 
empowering the authority having custody of the detenu to disregard a direction by the High 
Cciurt regarding an interview between the detenu and Counsel, I have no doubt tliat in one 
way or another the court would hold the order to be ineffective and I can conceive notliing 
more calculated to antagonize judicial feeling than the making of such order. I have always 
ventured to doubt whether there is any real ground for the uneasiness which this question 
has evoked and I venture to inquire whether there has been any case in which a High Court 
directing reasonable facilities to be afforded has failed to leave the question of reasonable 
safeguards to the Executive authority as in paragraph 51 of Bose J.’s judgement In the C.P. 
case and whether all executive requirements are not met if the question of safeguard is so left 
to the executive authority. 


G. Spence/ 25-6-43 
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H.M. last [saw] the file on 17-5-43 at p. 52 of the notes] 

2. H.M. may see Punjab Government’s letter dated the 21st June 1943^ and paragraph 1 and 
2 of Sir George Spence’s note above on the question of the amendment of section 491 of the 
Criminal Procedure Code or of section 16 of the Defence of India Act to oust die jurisdiction 
of the High Court in relation to detenus. I see from todays paper that the Punjab High Court 
have dismissed Caveeshar’s petition and that they allowed the proceedings to be held in 
camera. It seems to me that we had better leave alone die question of the ousting of the High 
Court’s jurisdiction in habeas corpus application on behalf of detenus for the present. 

2. There remain the two points which H.M. desired pursued. The view of the Defence 
Department and the Legislative Department is that it is unnecessary to pass an order under 
rule 28 to secure the object as a direction from the High Court overriding the provisions of 
the order could not be disobeyed, and that the purpose would be equally served by rules 
framed under rule 26(5) of the Defence of India Rules. "ITiis may be accepted and in that 
case all that is to be done is to see whether the provincial security prisoners’ detention rules 
and our own rules include provisions on the lines of paragraphs 2(1), (2), (4) and (5) of Sir 
Richard Tottenham’s note dated 18-5-43.^ His third rule would obviously be futile if the High 
Court has to have the overriding power to determine the number of interviews. The Punjab 
High Court appear to have been quite reasonable in the Caveeshar case, and I think expediency 
requires that we should not attempt to challenge tlie right of the High Court to order reasonable 
facilities being given to detenus in this matter. 

3. As regaixks the second point about the provision set out in Mr Bartley’s note dated the 
16th January, it is to be noticed that in the Caveeshar case we got the opportunity of arguing 
against the application for production before the order was made and so far as I know there 
has been no trouble on this score with other High Courts, and my own inclination would be 
to drop action on this point. 

V. Sahay 
25.6.43 

I accept the above Conclusions. 


R.M. Maxwell 

27.6.43 

I, 2, 3 and 5. Refer to the earlier part of these official comments - not printed. 

4. Not printed. 


<»• 4 * •«> 
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Government of Punjab to the Government of India 
(interrogations) 


File No. 44/^43 - Home PoU (I) 
[NAI] 


Express Letter 


From 

Punjab, Simla 
To 

The Additional Secretary, 
to the Government of India, 

Home Department, New Delhi 

No. S-701 BDSB dated Simla E., the Uth June, 1943 

Subject' Interrogation of persons detained under rule 129, Defence of India Rules. 
Reference: Your express letter No. 44/^43 - Poll (I), dated May the 25th, 1943.' 

The value of special interrogation centres and specially selected and trained interrogating staff 
has been realized in the Punjab for some years, and a part of the Fort at Lahore has been 
set aside for the interrogation of political suspects in police custody. The value of interrogations 
as a means to unravelling conspiracies against the State and in connection with subversive 
activities has been proved on many occasions, the most important of which is perhaps the 
‘Bose Conspiracy’, the Intelligence Bureau note on which has no doubt been studied by the 
Home Department. Practically all the information in this note was obtained by interrogation. 
It is, however, necessary to emphasise that it is undesirable to set any time-limit to interrogations 
and that, therefore, there should be no hesitation in extending the detention of suspects 
detained under rule 129 by an order under rule 26 to admit of their further interrogation if 
they do not make complete statements within the period of 2 months allowed by rule 129. 
Interrogation involves a study of psychology, and the best results are obtained by applying 
the principles of psychology and not by maltreatment It may, therefore, take weeks or even 
months before a suspect makes a complete statement The iriformation on which the note on 
the ‘Bose Conspiracy’ is based took months to extract and could not have been obtained if 
the detention of the conspirators had been circumscribed by an arbitrary time-limit Interroga- 
tion as an aid to intelligence is nothing new. It is relevant to recall the methods by which Sir 
William Sleeman exposed the Thags in India, namely, by the interrogation of known stispects 
in special interrogation camps. The knowledge acquired by mch interrogations enabled him 
to build up a system of intelligence which eventually led to the suppression of Thagi in India. 
Again, in more recent times, the Nazi Spy Conspiracy in America, before America came into 
the war, was exposed by the interrogation of a group of Nazi agents whose disclosures provided 
much unknown and unsuspected information. In Delhi, the underground Congress movement 
remained largely unknown, thereby infecting the rest of India, until the interrogation of diose 
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who were known to be connected with it revealed their secrets. Had there been proper 
interrogation centres and trained and selected interrogating staffs in the provinces mainly 
affected by the Congress rebellion, it should have been possible by skilful interrogation of 
some of the ringleaders to have exposed the organisation and training behind the rebellion 
and to have established whether diere was any Congress Axis contact. "Die uncertainty 
regarding a Congress-Axis connection and responsibility for Axis sabotage may be contrasted 
with the complete disclosure of the ‘Bose Conspiracy’ which was uncovered by interrogations. 


I. Doc. 54 in Chaptci I — SccL B. 


F.A. Bourne 
Chief Secretary to ( lovt. of Punjab. 



Government of Madras to the Government of 
India (interrogation of persons in custody) 


File No. 44/2/43 - Home Poll (1) 
fNAIJ 


(iovemmenl of Madras 
Public Department 


No. S/1375-2/43. 


Datedy 16th June 1943, 


From G.W. PriesUcy Esq., C.I.F., I.C.S., 

Chief Secretary to the Government of Madras, 

Fort St George, Madras. 

I'o The Additional Secretary to the Government of India, 
Home Department, New Delhi. 


Sir, 

Interrogation of persons detained under Defence of India Rule 129 - Ref. Home Department’s 
letter No. 44/2/43 - Poll (I) dated 25th May 1943.* 

1 am directed to say that the practice in force in this Province is that persons arrested under 
Rule 129 are committed to custoo; (1) in the Presidency Town of Madras, in the Penitentiary; 
and (ii) elsewhere in the Province of Madras, in the subsidiary jail or where there is no 
subsidiary jail, in the District or Central Jail concerned. In exceptional cases the police have 
been authorized to detain a person arrested under Rule 129 in police custody for a period 
not exceeding 7 days by order in writing of police officers of and above the rank of Deputy 
Commissioner m the Presidency Town of Madras or District Superintendent of police 
elsewhere. The Government of Madras are now considering a proposal to extend this by 15 
days. Individuals who have been arrested under this Rule are interrogated locally by the 
Special branch, C.I.D. Officers. In the Special Branch, there are a number of officers who 
have had considerable experience of interrogation and no special additional arrangements'^ure 
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considered necessary' at the moment in this Province as regards staff. Local people are kept 
in Police custody in various suitable local centres and they are interrogated by the Special 
branch Officers deputed for the purpose. But it may be noted that in this Province the C.I.D. 
have not so far had to handle any really important Congress or Socialist leaders of All India 
importance. Special arrangements will be necessary for such persons. 

2. I am also to say that the Government of Madras agree with the Government of India's 
statement that satisfactory' interrogation is impossible when a suspect is kept in a jail, and that 
the question of where an interrogation centre can suitably be set up in Madras City is being 
investigated by tlie C.I.D. This would also solve the difficulty of interrogation of such important 
persons as those referred to at the end of paragraph I above. 


I. Dor. >1 in Chapter 1 in Seri. B. 


Your obedient servant. 
For Chief Secretary to Government. 



District Judge, Assam, quashes a conviction in an 
appeal from Sylhet — (Congress flag hoisting 
permitted) 


File No. 3/68/43 - Home Poll (I) 
INAIj 


Heading of Judgement of Appellate Court 

Court of Sessions, Appellate Jurisdiction 


The 21st June, 1943. 
Sylhet Criminal Appeal No. 57/2 of 1943. 

.'\ppeal from the order of S.N. Maitra, Esq., I.C.S., Addl. District Magistrate, of Sylhet dated 
lfi.4.1943 in C.R. Oise No. 412 of 1943. 

Nirendra Nath Deb . . . Accused Appellant. 

For the Appellant: Babu Kiranendu .Syam, Pleader. 

For the Crown: Khan Bahadur Abdur Rahim Choudhuii, P.P. 

Judgment 

This is an appeal against the conviction of the appellant under Rule 38(5) of the Defence of 
India Rules for having done a Prejudicial act within the nr.eaning of Rule .34(6) (K) of the 
Rules in contravention of Rule 38(1). 

The undisputed facts available from the evidence are as follows: ITie appellant was found 
hoisting a tri<oloured flag usually known as the congress fl^ in a public ground on the 2€th 
of January last, which is observed by the congress as ‘Independence Day’, at about 9 a.m. 
There is no evidence to show that any member of the public was present at such hoisting 
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excepting the four persons who were sent up for trial on the charge. There was no gathering 
near the flag or near about and no speech was made or slogans uttered. 

The learned Magistrate observed that the Sylhet District Congress Committee was declared 
an unlawful association but this was admittedly not under the Defence of India Rules or for 
any action which came within the meaning of ‘prejudicial’ under the Rules. 'Ilicre is nothing 
to show that the hoisting of the flag has any connection with the District association declared 
unlawful. 'Fhe action of the appellant itself has therefore to be Judged independently. Assuming 
that the intention of the appellant was ‘to win support for and strengthen the hold of congress’, 
can this be said to be an act ‘to influence the conduct or attitude of the public or of any 
section of the public in manner likely to be prejudicial to the defence of British India or to 
the efficient prosecution of the war’ simply because ‘the Policy of the congress is not helpful 
to tlie defence of British India or to the efficient prosecution of the war’, as has been observed 
by the learned Magistrate? I doubt if a positive answer follows beyond reasonable doubt. ITie 
congress flag itself or tlie hoisting of such a flag is not said to have been banned. Such hoisting 
in a vacant place in the absence of any gathering or even looker-on and unaccompanied by 
any speech or ceremony or demonstration oi any other objectionable procedure, which might 
directly help or encourage any activity against the defence of India or the efficient prosecution 
of ihc .wii, is, in my opinion, too far-fetched for being construed as ‘prejudicial’ to attract the 
operation of Rule 38(5) of the Rules. After a careful consideration of tlie matter, therefore, I 
am of die opinion Uiat the conviction and sentence of the appellant cannot stand. 'Die appeal 
is, under the circumstances, allowed and die conviction and sentence set aside. 

N.N. Sen Gupta, 

Addl. Sessions Tudge. 

21-6-43. 



Government of Cental Provinces and Berar to the 
Government of India (reg. interrogation) 


FUe No. 44/2/43 - Home Poll (I) 
[NAI] 


Government of the Central Province and berar. 
Political and Military Department 


Express Letter 

From T.C.S. Jayaratnam, Esquire, C.I.E., I.C.S., 

Secretary to Government, C.P. & Berar 

To Home New Delhi. 

Dated Pachmarhi, the 22nd June 1943. 

Subject: Interrogation of persons detained under Defence of India Rule 129. 

Reference Sir Richard Tottenham’s express letter No. 44/^43 - Poll (I), dated 25th May 1943. 
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Bv a notification dated 22nd November 1940, the Ih*ovincial Government specified jail custody 
for Defence of India Rule 129 prisoners. The same custody was specified in an amending 
notification issued on 7th May 1942. 'Phis Government considers that no new procedure is 
necessarv' at this stage when conditions are particularly quiet, arrests under Defence of India 
Rule 129 are few and far between and the need for interrogation by a qualified and expert 
staff is no longer apparent Should circumstances arise which tlireaten a revival of disorders, 
the Provincial Government would consider amending its existing orders so as to provide for 
detention in Police custody in special cases. It seems doubdul, however, whether ‘specially 
selected and trained interrogating staff* can be made available other tlian the normal police 
staff' at district headquarters. Morcox er, interrogation is certainly not necessar\' in all cases 
because Defence Rule 129 has been used with advantage in this province mainly for preventive 
purposes, especially the segregation for short periods of hot heads to whom it is desirable to 
iillow time to cool off, 

fr.C.S. Jayaralnam) 

Secretary to Government, 
Central Provinces and Berar, 
Politiciil and MiliUuy’ Department. 

1 Doc, .51 in Chapter I - St'ct. B. 



Government of Bihar to the Government of India 
(reg. interrogation) 


File No. 14/2/43 - Home Poll (I) 
(NAI) 


No. 1873 C.W. 1 (IJiytii. 

Government of Bihar. 

I olitical Department. 

(Special Section). 

From 

J.W. Houlton, Esqr., C.I.t., 

Chief Secretary' to Government. 

To 

The Additional Secretary to the Government of India, 

Home Department, New Delhi. 

Ranchiy the 23rd June 1943. 

Subject; Interrogation of persons detained under the Defci.ee of India Rule 129. 

Sir, 

I am directed to refer to your Express letter No. 44/^43 - Poll (I) dated the 25th May, 1943' 
on the above subject. In reply I am to say that in order to provide facilities for Inteirogaling 
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persons anested under rule 129 of the Defence of India Rules, tlie Provincial Government in 
their notification No. 502CW-l(19)/43 dated the 15tli Fcbmary 1943 (copy enclosed)*^ have 
speci&ed jail custody or police custody as the custody to which persons arrested under this rule 
should be committed. ITiey at the same time issued instructions to their local oflficers that 
(i) Police custody should not ordinarily be treated as the custody to which such persons should 
be committed and direct that they should be committed to Police custody only when the District 
Magistrate concerned, the Deputy Inspector General of Police, Criminal Investigation Depart- 
ment or his Special Assistant considers it necessary or desirable for the purpose of providing 
facilities for interrogation and so directs the persons making the arrest (ii) Such detention should 
as far as possible be at the Police stations, (iii) The period of such detention should not exceed 
15 days unless the Provincial Government passes an order extending the period. 

I'he above arrangements are in the opinion of the Provincial (Jovernment adequate for 
sci'ving the [)urpose in view and the necessity for the entertainment of a special staff and fixing 
up special interrogating centres has not yet been felt in this Province. 

I have the honour to be, 
Sir, 

Your most obedient servant. 
Chief Secretary to Government. 

I Uoc. in (’hapter I -- SecU B. 

I Nol pnniod. 



Governor of Bihar to the Viceroy (law and order 
situation and the effects of judgements) 


Linlithgow Collection 
[NAI Acc. No. 2385] 


From H.E. Sir ITiomas Rutherford, K.C.S.I., C.I.E., Governor of Bihar. 

[Secret] June ZSrd, 1943, 

No. 455-G.B. 

Dear Lord Linlithgow, 

I have not very much to add in the way of amplification or comment to the Chief Secretary’s 
report, Copy of which is attached.* 

1 am looking into the reason why nothing was done on the Santal Parganas Deputy 
Commissioner’s appeal for seed paddy, .sent in January, until it was brought to my notice by 
him and representatives of the Santals in June. 

2. I see Twynam has commented on the results of tlie recent Calcutta High Court’s fmdings 
on the law and order position: the debacle in this Province will probably be even worse. As 
you know, many cases arising out of Uie August rebellion and the subsequent wave of disorder 
were still under trial by special magistrates and Judges; the necessary retrials ab initio and the 
probable flood of appeals in decided cases will give a set-back to the arrangements I had set 
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going fur a concerted attack by all courts on the disturbing pendency of cases and consequent 
long detention in jail of undertrials. The botdeneck however is the wretched investigating 
officer who, besides trying to attend a number of courts to give evidence and instruct the 
prosecutor, has also to attend to the current crime of his station. Sanction has been given for 
the recruitment of a large number of sub-inspectors and assistant sub-inspectors in accordance 
with the programme of Police reorganization, but they will not be available for duty after their 
training till nearly a year has elapsed. I have told the Inspector-General of Police to order his 
Superintendents to empower as many of the existing assistant sub-inspectors in the thanas, as 
can reasonably be trusted to investigate cases and that they (the Superintendents) should 
‘shroff all pending charge sheets and order the withdrawal of cases w'herever there is doubt 
of securing a conviction. Many of the charge sheets have, I suspect, been rather wholesale 
and supported by what in the eyes of the courts may be insufficient evidence. 

3. file Chief Secretary informs me that there are about 45 applications ailsing out of the 
Ciilcutta and Federal Court judgments filed in the Patna High Court which will be heard 
during the vacation by the two most junior Judges, namely, Brough and Sinha. I am not very 
confident about the results. These two judges on a reference from the Judicial Commissioner, 
Choia Nagpur, have upheld an obviously illegal order under section 562, Cr. P.C., on the 
ground diat, Heaving aside the legal position, the decision of the learned magistrate seems to 
have been dictated by sound and sensible considerations'. I enclose a copy of the High Court’s 
order and Judicial Commissioner’s reference from which it will appear tliat the accused w ere 
not only in possession of a wire-cutter but a bottle of inflammable mixture for causing arson, 
and that one .)f the accused tried to stab a constable. 

6. This Hanumannagar affair in Nepal is a most unfortunate affair as it now seen» almost 
certain that Jai Prakash Narayan was one of the prisoners rescued. Our police only got wind 
of it 5 days late in circumstances which have been stated in a letter from l^cy iq Hassan of 
the External Affairs Department and so far they have not been able to trace any of the attacking 
gong, if any have come back over the border. In that letter the External Affairs Department 
have been asked whether they would concur in Betham being asked to sound the Maharaja 
on a proposal to allow a party of our Gurkha Military Police into the area where Jai Prakash 
is now believed to be to assist the local authority. 

7. Many thanks for Your Excellency’s telegram received today agreeing to my revised 
proposals for abolition of prohibition. 

Yours sincerely, 
T.G. Rutherford 


Enclosure 
(40 (6)-g.g.-t3.] 

Criminal Refererue No. 8 of 1943. 

Made by D.h. Reuben, Esq., I.C.S., Judicial Commissioner of Chota Na g pur |n his letter 
No. 1630, dated the 28th March 1943. 

In the matter of Lachminarain Sahu, Ramyad Sahu, Madan Kumar Chaube and Sambhunath 
Tewari (Accused) versus The King-Emperor. 

Through the Public Prosecutor, Ranchi. 
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For the accused: Messrs Baldeo Sahey and Akhauii Badri Narayan. 

For the Crown: Mr Harinandan Singh for Assistant Government Advocate. 

Before: The Hon’ble Mr Justice Brough. 

'Fhe Hon’ble Mr Justice Sinha. 

Brough, J. - This is a reference by the learned Judicial Commissioner of Chota Nagpur 
under Section 438 of the Code of Criminal Procedure and under Section 139 the accused 
showed cause why the conviction should not bo set aside. 

The facts of the case are that I.achminarayan Saliu, Ramyad Sahu, Madan Kumar Chaube 
and Sambhunath Tewari were arrested at about 10 p.m. on the 12th December 1942 at Argorah 
railway station; which is the next station to Ranchi, in suspicious circumstances. Sambhunath 
Tewari had in his possession a pair of wire-cutters, and three torches were also seized from 
the accused. They were charged that they on or about the 11th of December 1942 had gone 
to the Argorah railway station to cut the telepiaph wires and remove the railway line and 
thereby committed an offence punishable under Section 35 (1) (4) of tlic Defence of India 
Rules and in answer to the questions put to them under Section 364 of the Code of Criminal 
Procedure which w<is - ‘Did you on the llth December 1942 go over to cut wire at the 
Argorali station’ — all the accused replied ‘Yes, Sir. I may be pardoned. I won’t do such thing 
in future’. Hie prosecution called some witnesses who were not cross-examined. They called 
the Inspector of Police who made the arrest. He stated that about 10 p.m. he saw the four 
accused on the eastern side of the Argorah railway station platform. Tliey were all flashing 
torch light in the upward direction, he arrested them and discovered among other things the 
items to which I have made reference. The Station Master also gave evidence to say that ‘on 
the llth December 1942, they (that is the accused) came to my station at 9 p.m. They flashed 
tlieir torch light’. In those circumstances the lean.ed Magistrate found them guilty under Rule 
35 (1) (4) of the Defence of India Rules and ord^.ed them to be released under Section 562 
(1) on a probation of good conduct for one year on their executing a bond of Rs 200 each 
willi surety of the like amount. Lachminarain SJiu, Ramyad and Sabhunath Tewari executed 
bonds and obtained sureties, but Madan Kumar Chaube did not execute a bond or obtain 
a surety and was committed to prison and his case is not before this court. 'Fhe learned Judicial 
Commissioner on reviewing the record of tlie case took the point that the offence imder Rule 
35 of the Defence of India Rules, that is to say, doing an act with intent to impair the efficiency 
or impede the working of, or to cause damage to any telegraph line or post as defined in the 
rdegraph Act, 1885, was punishable under Clause (5) of Ordinance III of 1942 with death 
and was therefore not an offence in respect of which the Magistrate was empowered to ask 
for surety under Section 562 of the Code of Criminal Procedure. He also pointed out that in 
fact tlic accused had not committed an offence directly under Rule 35 (1) of the Defence of 
India Rules, but that what they had done was deemed to be an offence under that rule by 
virtue of Rule 121 which says ‘any person who does any act preparatory to, a contravention 
of, any of the provisions of these rules shall be deemed to have contravened that provision’. 
I think that is cleai that the admission of ihe accused that they intended to cut wires coupled 
with the proof of the fact that four of them proceeded together at night to a railway station 
where there were telegraph wires, one of them being equipped with a wire-cutter, constitutes 
the doing of an act preparatory to an offence under Rule 35 (1) of the Defence of India Rules. 
At first sight it appeared that section 5 of Ordinance III of 1942 did not, therefore apply 
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because that Ordinance was passed cifter the Defence of India Rules and Section 5 in terms 
onl\' applied to persons who had contravened Rule 35 and did not extend to persons who 
w ere deemed to have contravened that rule. But it appeal's that that point had occurred to 
the Government of India and in June 1942 they passed another Ordinance-Ordinance XXDC 
of UM2-which amended Section 5 of Ordinance III by the addition of the words ‘contravenes 
or is deemed to have contravened'. It is therefore clear that an offence under Rule 121 of the 
Defence of India Rules read with Rule 35 is punishable with death and therefore in my 
judgment Section 562 of the Code of Criminal Procedure did not apply to the offence. The 
learned Magistrate in answer to the Judicial Commissioner set out the reasons which induced 
him to act as he did and those reasons commend themselves to me very much. He says — 
*71ie accused persons who are admittedly impressionable youth all along pleaded for mercy 
and undertook not to engage themselves in any anti-Govemment or subversive movement. 
The object of punishment is reformatory and not punitive. I find that persons convicted in 
connection with the civil disturbance movement are being released from jail on executing 
bonds of good behaviour. I thought that the accused persons might be useful citizens of the 
Empire and that jail life would have had bad effect on tlieir morale. In these circumstances 
I thought it expedient to use the provisions of Section 562 (1), Criminal Procedure Code’. 

leaving aside the legal position, as I say, the decision of the learned Magistrate seems to 
me to be dictated by sound and sensible considerations, and if his view w^as right, as I think 
it was right, at the time of the trial, it is even more right at the present time, lliese boys who 
are aged 18 and 19 have been at liberty on sureties for good behaviour for six months and 
no suggestira has been made that they have not been keeping their undertaking. I cannot 
but feel that irrespective of any view I might have taken if I had been trying the case, tliat 
any attempt now to impose any punishment on these boys would only have a Gad effect. 
Therefore, although I agree with the view of the learned Judicial Commissioner that the order 
made by the Magistrate was one which in the circumstances he ought not to have made and 
had no jurisdiction to make, yet in my view the interests of justice are best served by this 
Court declaring to interfere in anyway with the order that has been passed. 

Peter H.L. Brough. 

Sinha, J. - I agree to the order proposed by my learned brother. 


S.G. 

No. 2961. 


Patna High Court, the 25th May 1943. 


B.P. Sinha. 
3rd June 1943. 


Copy forwarded to the Deputy Commissioner, Ranchi, for information, necessary action and 
communication to the Magistrate concerned. 

R.B. Beevor, 

Judicial Commissiorur 

1 . Not pnntcd. 


«»• 4 * 
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Government of Bengal to all District Officers 


Govt, of Bengal (Home) File No. W5 11/43 
[Bengal State Archives] 


Government of Bengal. 
Home Department 
Defence. 


Memorandum 

No. 513 (60) D.S. Calcutta, the 26th June 1943. 

To 

All, District Of&cers in Bengal 

(with spare copies for Subdivisional Officers) (Except Deputy Commissioner, 

Chiluiguiig Hill Tracts) Commissioner of Police, Calcutta. 

All Commissioners of Divisions. 

All Superintendents of Police (with spare copies for Subdivisional Police Officers). 

Subject: Withdrawal of powers delegated to local officers under the Defence of India Rule 26. 

In view of the recent judicial decisions Government are advised that powers under Defence 
of India Rule 26 should not be exercised until the provisions tliereof are revalidated or 
re-enacted. It has therefore been decided to cancel the notification delegating powers to local 
officer under the aforesaid rule and a notification to this effect has been published in the 
Calcutta Gazette Extra ordinary, dated the 25th June 1943 (Copy enclosed).* You are accordingly 
requested to refrain forthwith from exercising your powers under the provisions of Defence 
of India Rule 26, until the receipt of further directions from Government in this matter. 

It may be noted that all orders hitherto passed by local officers under rule 26 of the Defence 
of India Rules are to remain unaffected by the revocation of the powers delegated to them. 


A.E. Porter, 


Additional Secretary to the Government of Bernal. 

No. 513/1 (4) D.S. 

Copy forwarded for information to the Inspector-General of Police, Intelligence Branch, 
Criminal Investigation Department, Bengal. 

Secretary, Board of Revenue, Bengal. 

Secretary to the Governor of Bengal. 


1 • Not printed. 


A.E. Porter, 

Additional Secretary to the Government of Bengal 
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Commissioner of Police, Bengal to the Addl. 
Secretary, Govt, of Bengal 


Govt, of Bengal (Home) File No. W502/43 
[Bengal State Ai chives] 


Confidential. 

Office of the Commissioner of Police, 

Special Branch 14, Ix)rd Sinha Road, Calcutta. Dated the 26-6-43. 

\o. 27689 
CM 579/43(8) II. 

From 

C.E.S. Fairweather, Esq., C.I.E., I.P.,J.P., 

Commissioner of Police, Calcutta. 

lo 

ITie Additional Secretary to the Government of Bengal, 

Home Depiutment, 

Sir, 

In accordance with the Provisions of Rule 129 Clause 2 of tlie Rules framed under the l)efcnce 
of India Act, 1939, I have the honour to report that acting under the powers vested in under 
Rule 1211 (1) (a) Babu Hari Sadhan Sen (aged 22 years) son of Saroda Kumar Sen of village 
Quepara, P.S. Raozan, District Chittagong and of 99, Bondel Road, Calcutta, was arrested 
and committed to the Presidency Jail on 25-6-43. 

I request that the Government be pleased to issue order under Rule 26(1) of the Defence 
of India Rules for his further detention in jail. His History sheet is being submitted to 
Government by the Deputy Inspector-General of Police, C.I.D., Intelligence Branch, Bengal. 
I he Government Order may be issued before the 8th July 1943. 


I have the honour to be. 
Sir, 

our most obedient servant. 


For Commissioner of Police. 

Calcutta. 


<l> f|i 
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Police firing at Dhakiajuli (Assam) 


File No. 3/61/43 - Home Poll (I) 
|NAIJ 


D.O. No. 6848 - C 


dt 6-7-43 


My dear Vishnu Sahay, 

In continuation of my D.O. No. 0587-0 of the 28th June/ I write to inform you that we are 
also asking the High Court to expunge certain objectionable portions of the judgment.^ 

Yours Sincerely, 
Chief Secretary, 
GovL of Assam 

Vishnu Sahav, E.sqr., I.C.S., 

Deputy Secretary to tlie Covemment of India 
Home Department. 

1 Sco Ddc. FiA in C’haptor II, 

‘A Sc*o Doc 1 loi |iidgf*niriU on Polite Filing at Dhakiajuli. 



Sushil Kumar Bose — Accused (Petitioner) v. 
Emperor [Derbyshire CJ., Khundkar and Sen JJ. 
Special Bench] (12 July 1943) 


AIR, Vol. 30, 1043, Calcutta, pp. 48f)-.‘ill 


Misc. Case No. 65 of nM3, Decided on I2tlijuly 1 913. 

[Taw Institute — New Delhij 

Sen J. — This is an application by Sushil Kumar Bose convicted and sentenced by a Special 
Court established by tlic Special CoUivS Ordinance, 2 of 1942, invoking the powers given to 
ns by S.491, Criminal P.C. I'he application is based on the ground that ordinance 2 is ultra 
vires of die Governor-General’s ordinance making pow ers. ITie Crown meets the application 
by placing reliance on ordinance 19 of 1943 which has repetiled Ordinance 2 and made 
certain provisions with respect to the rights of persons sentenced under Ordinance 2 the 
contention is that this new Ordinance will govern these proceedings. On behalf of the petitioner 
it is argued that this Ordinance is ultra vires die powers of the Governor-General. It will now 
be necessary to relate certain facts regarding Ordinance 2 of 1942. This Ordinance provided 
for the constitution of 3 classes of Courts of criminal jurisdiction viz.. Special Judges, Special 
Magistrates and Summary Courts. ITie jurisdiction of each Court was not dehned but it was 
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provided that each Court would try only such cases as the Provincial Government or a servant 
of the Crown empowered by the Provincial Government in that behalf may by general or 
special order in writing direct 

The validity of tliis Ordinance was questioned before us in the case of Emperor V. Benori 
1^11 Sanna. TTie Chief Justice and Khundkai* J., held tliat Ss.5, 10 and 16 of the Ordinance 
were ultra vires tlie powers of the Governor-General and that consequently tlic Special Courts 
were not legally vested w ith Jurisdiction to try cases. I held the view that not only were those 
sections invalid on the grounds stated by tlie Chief Justice and KhundkarJ., but that tlie entire 
Ordinance w as ultra vires the powers of the Governor-General inasmuch jis the Ordinance 
showed on tlie face of it, tliat, in the opinion of the Governor-General and emergency 
necessitating the Ordinance had not aiisen at the time the Ordinance was promulgated and 
;^ilso on the ground that the Governor-General had delegated to the Provincial Government 
the function of deciding whether or not an emergency requiring the application of the 
Ordinance had arisen. The unanimous opinion of the Court was that tlie special Courts had 
no jurisdiction to try the petitioner and we set aside the convictions and sentences and directed 
the release and retrial of the petitioners according to law. 

An appeal from our decision was taken to the Federal Court by the Crown. Fhe majority 
of die Federal Court, Rowland J. dissenting, dismissed the appeal. They held die view that 
unless Ss.28 and 29, Criminal P.C., were repealed, the special Courts of die Ordinance would 
have no jurisdiction to try cases. They held further that, notwithstanding drafting devices, die 
Ordinance by itself had not repealed these sections, but diat it was the executive order to be 
p;LSsed undei ss.S, 10 and 16 of the Ordinance in respect of each case or group of cases that 
would, in lact, operate to repeal these provisions of the Code, to divest the regular Cour ts of 
their junsdiction and to invest the special Courts with jurisdiction to try any case or group oi 
cases. I hey added AVe are of opinion that such executive orders cannot in law have any such 
effect’. Tliey also held the view that the powers of the High Court though in form taken away 
by S 26 of the Ordinance w'ere, in fact, taken away only w'hen an executive order wus passed 
under Ss.5, 10 or 16, ITicir I/irdship’s view was that the powers of the High Court could be 
taken away only by a legislature. I^tly, they took the view that the Governor-General had, 
b\ the provisions of Ss.5, 10 and 16 of the Ordinance delegated his legislative powers to the 
executive in a manner which amounted to an application of his legislative powers and that 
the Constitution Act did not empower him to do such a thing. In the result, they found that 
the Special Courts had no jurisdiction to try the respondents. Rowland J., rejected the 
unanimous opinion of this Court and also the view that I alone held, vi/.., that the whole of 
Oidinance 2 was ultra vires as the Ordinance, on the face of it, showed that the Governor- 
General was of opinion that an emergency requiring the Ordinance had not arisen at the time 
the Ordinance was promulgated. He has expressed disagreement with my view in language 
which I cannot hope to emulate. He describes His Excellency the Viceroy sitting In his special 
train and hearing the wheels humming ‘Emergency, Emergency’, and then ‘no Emergency 
yet, no Emergency yet’. Then he goes on to say: 

I :mi not speaking in a spirit of levity. I am very much in earnest but so strong is my dissent from of 
the line of argument I am examining the without some safety valve I could hardly restrain myself from 
commenting on it with under warmth. 

A little later his Lordship observes: 

Do I dreaxn;* Am 1 in wonder land? Have we met in the person of the learned Judgment what Lord 
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Atkin might call a new Humpty-Dumpty? How much over time are the words to earn by meaning 
what the learned Judge says? For it seems to me that the boot is on tlie other foot. 

I believe there is a sound rule that metaphors like strong drinks should never be mixed. 
Such mixtures lead only to confused thinking, I must confess that the mixture of Viceregal 
trains, dreams and boots is too potent for my assimilation. Is it my judgment that is solely 
responsible for making his Lordship feel once like an over-heated locomotive with an inadequate 
safety valve drawing the Viceregal special train and then like innocent Alice, Wondering at 
thing she cannot understand? I may have thought it was, were it not for the fact that the other 
two learned Judges, who were trained in the profession of law reacted differently fnjin Rowland 
J., who, in the words used by Turner LJ. of the Judicial Committee in the Sivagunga case, is 
‘an unprofessional Judge’, 9 M.I.A. 539 at p. 601 Their Lordships, the Chief Justice of India 
and Zafrulla Khan J. after setting out in great detail the arguments on the points concluded: 

'Fhe contentions put forward on behalf of tlie respondents in this part of the case found favour with 
Sen J. in the Court below and they undoubtedly rise substantial questions. In view, however, of the 
conclusions at which we have arrived on the main ground of attack against the validity of the Ordinance 
we do not consider necessary to pronounce an opinion on these questions. 

Having introduced the technique of likening Judges whose opinion differ from his to 
characters in fiction, Rowland J., will, I am sure, not take it amiss if I say that his manner of 
criticism of points of law which he does not appreciate makes me wonder whether in him we 
have not a ro-incamation of that well-known character in fiction — Bumble the beadle — who, 
dis liking an interpretation of the law exclaimed: ‘The law is an ~ ass’ idiot’ (Oliver Twist, 
Chapter 41). 

Rowland J.’s judgment cannot, of course, have any authoritative value, it may have a 
persuasive value. I am however not persuaded. 1 shall therefore deal with the new Ordinance 
from the same standpoint as that which I took when examining the repealed Ordinance 2 of 
1942 and even at the risk of again disturbing his 1 ordship’s composure I shall try and avoid 
that attitude which Ix)rd Atkin deprecates in the very case from which Rowland J., sought to 
draw inspiration. I refer to the observations of Lc>rd Atkin, which probably escaped the notice 
of Rowland J. ITiey are as follows: 

I view with apprehension the attitude of Judge who on a mere question of construction when face to 
face with claims involving the liberty of the subject show tlieniselves more executive minded than the 
executive: 1942 A.C. 206 at p. 244. 

The new Ordinance avoids some of the delects of the one it repeals. There is nothing, on 
the face of it, to show tliat die Governor-General was of opinion that an emergency necessitating 
the measure had not arisen at the time of its promulgation. It comes into force at once, there 
is no delegation of the function to decide whether an emergency exists, there is no delegation 
of legislative powers to the executive nor is there any abdication of legislative powers, 
nevertheless, in my opinion, one of its sections, viz., S.3, is tainted with, what I may term, the 
original sin of the old Ordinance and is therefore ultra vires. What does the new Ordinance 
purport to do? Section 2 repeals ordinance 2 of 1942. Section 3 (1) gives effect to and continues 
in effect every sentence passed by a special Judge, special Magistrate or summary Court 
constituted by the repealed Ordinance and seeks to transform it into a sentence passed at a 
trial held in accordance with the provisions of die Criminal procedure Code by either a Session 
Judge, an Assistant Session judge or a Magistrate of the First Class respectively. Sub-section 
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(2) subjects the sentences so confirmed to such rights of appeal or revision as they would have 
been subjected to if they have been passed at trials held in accordance with the provisions of 
the Criminal Procedure Code by the above mentioned Courts from the date of new Ordinance. 
Sub-section (3) is immaterial for the purposes of this case. 

The argument of the learned Advocate-General is this: 3 is ultra vires because it deals with 
a subject which is within one or other of the lists of subjects with which the Governor-General 
may deal by Ordinance. The contention on behalf of the petitioner is that although the 
Ordinance purports to deal with such a subject it is really validating that portion of Ordinance 
2 which has been declared to be ultra vires by the Federal Court. Mr Sadhan Gupta put the 
point with great succinctness and clarity thus: Every sentence passed under the old Ordinance 
has been validated by Ordinance 19. There cannot be a valid sentence without a valid 
conviction, there cannot be a valid conviction without a valid trial, there cannot be a valid 
trial unless there was a proper Court and there cannot be a proper Court unless it has 
jurisdiction validly conferred upon it. By validating the sentences passed by the Courts 
constituted under Ordinance 2, the new Ordinance validates the jurisdiction given, to those 
Courts by Ss.5, 10 and 16 of Ordinance 2. The Federal Court having held that the Gover- 
nor-General as a Legislature had no power to confer jurisdiction in the special Courts in the 
manner in which he had tried to confer it by the above-mentioned sections, it is not open to 
the Governor-General as a subordinate Legislature to enact either directly or indirectly that 
jurisdiction was good. 

In examining these arguments there is one thing which we must always remember and it 
is this; There is a fundamental difference between a Sovereign and a subordinate legislature. 
No Court can question the validity of a law made by a Sovereign legislature like Parjiament 
inasmuch as it has unfettered legislative powers. Bodies or persons given legislative powers 
by Parliament are in a different position they are subordinate or non-sovereign legislatures 
and as such their Acts may be adjudicated upon by Courts which, in a proper case, may 
declare them to be ultra vires. The Governor-General as ordinance-maker is such a subordinate 
legislature. He derives his legislative powers from the Government of India Act of 1935. Now 
a subordinate or non-sovereign Legislature has definite limits upon its law making powers. It 
can legislate only within the ambit of the powers which are conferred upon it by the enactment 
which creates it. Any law which it passes outside this ambit is ultra vires. It follows from this 
that a non-sovereign legislature which has made a law which is ultra vires of itself cannot by 
a subsequent act declare such law or any part thereof to be intra vires. To permit this would 
be to permit a I^egislature with powers limited by some other authority to enlarge its powers 
by its new act witliout reference to the authority creating it. Now, if this cannot be done 
directly, obviously, it cannot be done indirectly by means of drafting or other devices. If 
autliority is needed for this proposition I would refer to the case in 189J) A.C. 626 at p. 627 
and to the case in 1940 A.C. 513 at pp. 533 and 534. ITiese principles are obvious and simple 
but their application in particular cases has not always been easy, owing to the difficulty of 
defermining whether a piece of legislation, which purports or appears to do something within 
the powers of the Legislature, is really doing something which :s outside such powers. 

Now let us test the validity of the present Ordinance by the application of this principle. 
On the face of it, the Ordinance appears to be Legislating with respect to a subject regarding 
which the Governor-General has the power to make an Ordinance. What this Court has to 
see is whether in the guise of legislating with respect to this subject the Governor-General 
is, in fact extending his legislative powers beyond the prescribed limits. 1 shall examine the 
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question first from the standpoint that Ss.5, 10 and 16 only of Ordinance No. 2 of 1942 are 
ultra vires of the powers of the Governor-General. The Federal Court’s decision put shortly 
is that the Governor-General had not the power by Ordinance to subject persons to trial by 
Courts which were given jurisdiction solely by executive order. Now let us see what S.3 (1) 
of the new Ordinance does. I^t us suppose that the section stopped after the words 'shall 
have effect’ it would then read thus: 

Any sentence passed by a special judge, a special Magistrate or a summary Court in exercise 
of jurisdiction conferred or purported to have been conferred by the said Ordinance shall 
have effect. 

Would such a provision be valid? The Governor-General had no power to make a law 
subjecting persons to be tried by Courts upon which jurisdiction was conferred by executive 
order only. The Governor-General however made such a law and the petitioner was subjected 
to trial by a Court upon whom jurisdiction was conferred in this manner. The Federal Court 
has declared that such a law was ultra vires and that trials and convictions held under such 
a law were illegal. The Governor-General thereupon makes another law repealing, it is true, 
the old law, but validating, sentences passed by the special Courts which had been given 
jurisdiction by the invalid law. Is not the Governor-General by this device really validating 
those vciy sections of Ordinance 2 of 1942 which were declared to be ultra vires by the 
Federal Court? Is he not trying to do indirectly what he could not do directly and thereby 
enlarging his powers beyond the limits prescribed by the Constitution Act? In my opinion he 
is doing so and my reasons are tliose stated by Mr Sadhan Gupta which I produced in the 
earlier part of the judgment. By validating tlie sentences the Governor-General is really 
validating the sections by which he conferred jurisdiction upon tlie special Courts sections 
which have been declared to be ultra vires by the Federal Court. To permit the Governor- 
General to do this would be to permit to ratification of an ultra vires act by a person guilty 
of it. This cannot be done. (Street on Ultra vires, p. 441). To my mind it is quite clear that if 
S.3 (1) stopped after the words ‘shall have effect’ u would be ultra vires. 

I jet us see whether die addition of the other words makes any difference. These words 
only mean this: although the sentence were pa:>scd by the special Courts of Ordinance 2 in 
accordance with the procedure laid down to be sentences passed in accordance Procedure 
by Courts constituted under that Code. Wliat is being done? To use a homely metaphor, a 
new label is being put on the botde containing the same old medicine. Nothing is being really 
changed, only a fiction is being introduced. Tlic position therefore is not altered and section 
3 (1) remains ultra vires. 

We must next examine whether sub section (2) of S.3 make any difference to the validity 
of the section. By this sub-section the sentences are made subject to certain rights of appeal 
and revision. The learned Advocate-General very frankly stated that the provision of this 
sub-section would have no effect on the validity of the section. If it was ultra vires without 
sub-section (2) it would remain ultra vires even after die addition of sub-section (2). 'Fhis must 
be so. Tlie sentences passed under the old ordinance were not invalid because they were not 
subject to the right of appeal and revision granted by sub-section (2). ITiey were invalid 
because section 5, 10 and 16 of the old Ordinance were ultra vires and these sections were 
ultra vires because the Governor-General had in enacting them delegated his legislative powers 
to the point of abdication in favour of the executive and left it entirely to the executive to 
vest jurisdiction in special Courts by order. This defect is not removed by sub-section (2). 
Section 3, therefore, remains ultra vires. 
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True, the present Ordinance legislates, in form, with respect to a subject which lies within 
the ambit of ^e ordinance making power of the Governor-General, but in fact the ordinance 
is in the words of Street ‘the satisfaction of an ultra vires Act by the party guilty of it’. By 
maintaining the sentences passed by ordinance 2 it seeks to obliterate or cover the illegality 
of Ordinance 2. The illeg^ity of Ordinance 2 cannot be obliterated by clothing acts done 
thereunder with a fictional garb of legality nor can it be obliterated by giving the convicted 
persons a right of appeal or revision. 

In my opinion the present Ordinance is nothing but an attempt to keep in force by legislative 
devices something which the Governor-General could not legally bring about. 

After the decision of the Federal Court regarding Ordinance 2, we must hold that the 
Governor-General as Ordinance maker had no power to make a law which could subject 
the petitioners to the trials in which they have been sentenced. As such trials could not have 
been authorized by antecedent legislation they cannot be validated by a subsequent Ordinance. 
It follows that the sentences also cannot be validated. In these proceedings we are not concerned 
with Ss.4 and 5 of the Ordinance and I express no opinion regarding them. In my view, S.3 
(1) is ultra vires the Governor-General’s ordinance-making powers and the other sub-section 
of S.3 being consequential to sub-section (1) must fall with it. I shall now deal with the matter 
on the footing that the entire Ordinance 2 was ultra vires inasmuch as the Governor-General 
was not of opinion that an emergency requiring the Ordinance had arisen and also because 
he delegated his function of deciding whether an emergency existed to the Provincial 
Government, lliere is nothing in the decision of the majority of the Federal Court which 
discourages me from adhering to that view. In this aspect of the case also, S.3 of ordinance 
ly could be ultra vires. 

Ihe position may be stated thus: There being in law no emergency the Governor-General 
had no power to make any Ordinance, 'therefore he had no power to make any law subjecting 
the petitioner to be tried and convicted by the special Court of Ordinance 2. Nevertheless he 
made Ordinance 3 and the petitioner was subjected to trial, convicted and sentenced. Then 
he declares that an emergency had arisen and makes an Ordinance repealing the old Ordinance 
but validating the sentences passed under it. What is the Governor-General doing in effect? 
He is really validating Ordinance 2 which he had no power to promulgate by antedating the 
present emergency. By the employment of drafing devices he is taking poweis which the law 
has not given him viz., tlie power to make an ordinance where in law no emergency exists. 

My Lord the Chief Justice and my learned brother Kundkar have expressed the opinion 
that S.3 is not ultra vires: as I differ from them I feel that I should give my reasons for so 
doing. 

If the intention of the Governor-General in enacting Ordinance 19 was to have all the 
convictions and sentences automatically quashed by the Courts he could very easily have said 
so. 'Fhcir was no need declare that the sentences should be deemed to have been passed in 
accordance with the Code of Criminal procedure nor was tlierc any need to make elaborate 
provisions for appeal and revision. I may contrast the point of view held by me with that held 
by the majority of this Court as follows: 1 have held that S.3 is clothed in the garb of legality 
in order to effect something which is illegal, and therefore it is ultra vires. ITic view taken by 
My Lord the Chief Justice and my learned brother Khundkar is that S.3 may appear to be 
clr)thed in the garb of illegality but as it intends to effect sometliing legal it is ultra vires. For 
the reasons above I respectfully differ the view taken by My Lord the Chief Ju.stice and my 
learned bi other Khundkar. 
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By the Court — We direct that the conviction in this case be set aside and that the 
applicant be released but Chat he be re-arrested and dealt with in the ordinary Courts according 
to the ordinary process of law. It will be for these in charge of this case to see that this person 
is re-arrested, brought before the Magistrate and dealt with. This direction is without prejudice 
to the powers of the prosecution under S.494, Criminal P.C. Certificate under section 205, 
Government of India Act, is granted in this case. 

Order accordingly. 

1 Only the judgement of Justice Sen has been reproduced. 

2. Doc. 26 above. 



Commissioner of Delhi to the Secretary 
Government of India freg. interrogation) 


File No. 44/2/43 - Home Poll (I) 
(NAP 


From 

A.V. Askwith, Esq., C.I.E., I.C.S., 

Chief Commissioner, 

Delhi. 

Fo 

71ie Secretaiy to the Government of India, 

Home Department, 

New Delhi. 

Delhi, dated the 12th July 1943. 

Sir, 

I have the honour to refer to the Home Department express letter No. 44/2/43 - Poll (I) dated 
the 3()th June 1943,' which asked for a report in connection with the earlier Home Department 
express letter of the same number dated the 25tli May 1943.^ 

In the Delhi Province the usefulness of police interrogation has long been recognised. No 
special staff is ordinarily maintained to cany out the inteiTogation of detenus, the work being 
done by the ordinary staff of the Pri.v incial C.I.D. Persons detained in Police custody arc kept 
eitlier in certain special cells in the Red Fort or in police station lock-ups. 

I have the honour to be, 
Sir, 

Your most obedient servant, 

Superintendent of Police, C.I.D. 
For Chief Commissioner, Delhi. 


1 • Not printed. 

2. Doc. 54 in Chapter I~B. 
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Niharendu Dutta Mazumdar and other Petitioners v. 
A.E. Porter and others (Opposite Party) 

[Derbyshire CJ., Mitter and Khundkar JJ. Special 
Bench (14 July 1943)] 


AIR, Vol. 32, 1945, Calcutta, pp.107-29 


74-7-7943 

Criminal Rules Nos 17 and 18 of 1943, in Misc. Cases Nos 58 and 54 of 1943, respectively. 
Decided on 14th July 1943. 

P.C. Ghose and J.C. Gupta — for Petitioners. 

S.M. Bose (Advocate-General) and J.N. Mazumdar (Standing Counsel)— for Opposite Party. 

Derbyshire C. J. — These are two sets of proceedings in which rules have been issued by 
this Court upon the respective opposite parties to show cause why tliey should not be committed 
for contempt of Court. In the second matter, namely, that of Shibnath Baneijee, the rule also 
calls upon the opposite parties to show cause why Shibnath Baneijee should not be set at 
liberty'. The two rules arise out of the same set of circumstances which are as follows: (1) 
Niharendu Dutta Mazumdar, (2) Shibnath Baneijee, (3) Bejoy Singh Nahar, (4) Debabrata 
Roy, (5) Narendra Nath Sen Gupta, (6) Birendra Ganguly, (7) Pratul Chandra Ganguly, (8) 
Nanigopal Mazumdar and (9) Sasanka Sekhar Sanyal who I will refer to hereafter as the 
detenus were held in detention under R.2(i, Defence of India Rules. On 22nd April 1943 the 
Federal Court declared R. 26 to be invalid having regard to tlie wording of the section of the 
Defence of India Act under which the rule was made. A day or two after 22nd April 1943 
the said detenus obtained a rule from Sen J. under S.491, Criminal P.C., and on 7th May 
1943 these rules came on for hearing before a Bench of this Court consisting of Mitter, 
Khundkar and Sen J.J. That hearing lasted until 31st May 1943. At a date before the hearing 
came on, the Government of India had amended the section of the Defence of India Act 
under which R.26 was made, in such a way as purported to validate R.26 as from the date 
that it was made. 

On 31st May 1943 an order was made by the Court that the Chief Secretary to the 
Government of Bengal, Mr J.R. Blair should produce all the nine detenus before the Court 
on 3rd June 1943, when judgment would be given. It was represented to the Court that Sasanka 
Sekhar Sanyal was ill and the Court directed that he should only be produced if medical 
opinion was that he was fit to be produced. Another of the detenus, Birendra Ganguly was 
in a distant place where it was impossible to produce him in time and the Court apparently 
dispensed with his production. However the remainder of the detenus were produced in Court 
on 3rd June 1943 when Judgment was given. Mitter J. delivered judgement first holding that 
all the detentions were illegal and that the rules should be made absolute. KhundkarJ. delivered 
judgment next holding that the detentions were legal and that the rules should be discharged. 
SenJ. began delivering judgment at about 2.40 p.m. and finished somewhere just before 3.30 
p.m. agreeing, in substance, with Mitter J. Fhe final order of the Court was in accordance 
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with the judgment of the majority that the said detenus should be released. The detenus had 
been brought to Court under an armed jail guard, and a strong force of police was stationed 
both inside the Court room, in the Court building outside the Court room and also outside 
the Court building to prevent any demonstration or disturbance of the peace. 

Before the order for the release of the detenus was made, there was the armed jail guard 
standing near them and, of course, there were many policemen in uniform and doubdess 
others not in uniform in the Court. Mitter J. when he made the order of release specifically 
said iet the police clear off and thereupon the armed guards and a number of policemen 
left the Court room. There does not appear to have been any further application made for 
any of the other policemen, who may have been in the Court room, to go away although 
Mr Gupta, counsel for the detenus, stated to the Court that he did not know whether, having 
regard to the way things were going on, he would not again move the Court for another 
habeas corpus order or a rule for contempt of Court. It then appears that the Judges left the 
Court room and adjourned for the day. They did not come back to Court. Meanwhile, inside 
the Court room, the detenus talked with their friends and relatives and apparently some of 
them had tea which had been brought there. Mr Niharendu Dutt Mazumdar, one of the 
detenus, during this time got up from his seat in the Court room, walked to the door and 
went through it into the corridor outside. 'ITierc were a number of people in the corridor 
outside. Mr Dutt Mazumdar made his way a matter of a few yards or so along the corridor 
and was then spoken to by Inspector Syed Hasan, who certainly got hold of one of his arms, 
if not two. Mr Dutt Mazumdar said to the Inspector ‘what do you mean’ and the Inspector 
said ‘I arrest you’, whereupon Mr Mazumdar asked if there was any order. Mr J.C. Gupta, 
counsel for Mr Dutt Mazumdar, by this time got to the place and heard the Inspector say 
‘never mind about it’ or ‘it does not matter’ or some similar words to that effect. Mr Gupta 
protested against Mr Dutt Mazumdar being handled by the Inspector, thereupon the Inspector, 
according to Mr Gupta, handed Mr Dutt Mazumdar over to two or three sergeants who were 
present, who took him forcibly, Mr Gupta says, the Inspector’s room, which was close by. 
Mr Dutt Mazumdar, according to Mr Gupta, asked to be taken before the Judges, but this 
wcus not done although some counsel not engaged in the case apparently saw Mitter J. in his 
Chambers and told him what had happened, whereupqn Mitter J. said that he was functus 
oQ'icio and that must be a matter for an other application. No such application was made on 
tliat day. Mr J.C. Gupta also proceeded to Mitter J. and on hearing what Mitter J. said to the 
other Barrister left Mitter J.’s Chambers. At this point of time Mr janvrin, Deputy Commissioner 
of Police, Calcutta, who is of die Special Branch and in charge of the police who were 
employed in connexion with this matter at the Court on that day, had arrived on the scene 
in the corridor. Mr J.C. Gupta protested to Mrjanvrin against the manner in which the police 
had handled Mr Dutt Mazumdar. 

Mr Janvrin’s version is that Mr Dutt Mazumdar was told by Mr Gupta to go to the Inspector’s 
room which he did voluntarily and that he was not dragged. Iliereupon Mr Gupta and 
Mr Janvrin had a conversation. Mr Gupta says he asked Mr Janvrin whether he had any 
warrant for the arrest and, whedier he had authority to execute it in the Court premises. 
Mr Gupta thereupon accompanied Mrjanvrin to the Inspector’s room where Mrjanvrin 
showed Mr Gupta a file containing committal orders under Regn. of 1818 signed by Mr Blair, 
Chief Secretary to the Government of Bengal. Mr Gupta’s version then is that he told Mr janvrin 
that if he wanted to arrest the other detenus in the Court room he, Mr Gupta, would go and 
tell them about it. According to Mr Gupta, Mr janvrin said he would arrest them inside the 
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Court room and thereupon Mr Gupta went to the detenus inside the Court room and came 
back and told Mr Janvrin that he might go and read out the order of arrest to them. Mr Janvrin 
and the Police Inspector Mr Shib Chandra Chatteijee then went into the Court room with 
Mr Cnipta and one copy of the order was read out and the names of the six persons inside 
the Court room were called out and then, according to Mr Gupta, those six detenus were 
arrested and came out with Mr Janvrin and were taken to the Inspector’ room and, sub> 
sequendy, removed in motor cars which were waiting. Mr Janvrin 's version is diat Mr Gupta 
said that if he, Mr Janvrin, would show him the written order under which he was acting he 
would get his other clients to offer themselves for arrest, that he showed him the file containing 
the orders of arrest and commitment and that Mr Gupta then went to the Court room where 
hLs clients were taking tea and returned and suggested that he might read the orders out to 
them. Thereupon Mr Janvrin said that he went into the Court room with Mr Gupta and 
Inspector Shib Chandra Chatteijee, who read out the orders and called out the names. "Fhe 
six detenus then came out of the Court room and Mr Janvrin, who was at die top of the 
staircase at the end of the corridor, directed them to go to the Inspector’s room which they 
did Mr Janvrin followed them and when they asked him if they were under arrest Mr Janvrin 
said Ves’ and they were taken away in the cars. 

In an earlier part of his affidavit Mrjanvrin stated that he was instructed by the Commissioner 
of Police to effect the arrest of the detenus if they were released, and that the arrests were to 
be made on the verandah outside the Court room or, if necessary', inside the Court room but 
after the Judges had left if the released persons refused to come out of the Court room, llicre 
IS a further allegation that when Assistant Commissioner of Police Abdul Gaffur was asked 
the same afternoon by two barristers how it was that Mr Dutt Mazumdar was aiTested in the 
Court precincts he replied that the police had the permission of the Chief Justice. Many of 
the detenus were men of some position in Calcutta some of them including Mr Dutt 
Mazumdar being Members of the I^egislative Assembly — and it was obvious tliat the police 
expected trouble, lliere undoubtedly was a considerable amount of excitement outside the 
Court from 3.30 p.m. onwards, and the affidavits must be read in that light. I think the besl 
desenption of arrest is contained in Halsbury’s Laws of England, 2nd Edn, vol. 0, p. 8^1 where 
it says that ‘airest consists of actual seizure or touching of a person’s body with a view to his 
detention. The mere pronouncement of the words of arrest is not an arrest unless the person 
sought to be arrested submits to the proce.ss and goes witii the arresting officer’. 

’The corresponding provision of the law in India appears to me to be contained in S.4() 
(1), Criminal P.C., which provides: 

In making an arrest die police officer or other person making the same shall actually touch or continue 
the body of a person to be arrested, unless there be a submission to the custody by word or action. 

Section 8, Criminal P.C., Provides that: 

Tlie police officer or other person executing a warrant of anest shall notify the substance thereof to 
the person to be arre-sted and, if so required, show him the warrant. 

I have come to the conclusion that Mr Dutt Mazumdar was aircsted in the corridor outside 
the Court room a few yards from the Court room door, that a certain amount of force was 
used by Inspector Syed Hasan, probably more force than was necessary. Inspector Syed Hasan 
did not show any warrant or authority for the arrest to Mr Dutt Mazumdar before arrest but 
Mi Mazumdar was told of it a litde afterwaids in the Inspector’s room when Mr Gupta was 
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shown the warrants and committal orders by Mr Janvrin. As regards the other detenus, I think 
tliat technically they were arrested after their names were read out together with the warrants 
and committal orders by Inspector Shib Chandra Chatteijee, in the Court room-the moment 
of arrest being when they got up in order to follow Mr Shib Chandra Chatteijee out of the 
Court. No force whatever was used in their cases. At the time these arrests were effected the 
Court had risen and was, as Mitter J. said, functus offico. 

It has been argued that arrests inside the Court building are improper. I cannot agree with 
that contention. Persons going to and from the Court upon the business of the Court in 
connexion with litigation arc exempt from arrest under civil process but tlieie is no such 
exemption in respect of Criminal process as the case in (1843) 12 LJ. Q.B. (N.S.) 49, referred 
to hereafter shows. If such general exemption were to obtain, the Court building would become 
a sanctuary for Criminals and the administration of justice in them would become impossible. 
There have been cases where arrests on Criminal process have occurred in the Sessions Court 
when a prisoner has been acquitted and discharged on one charge and re-arrested in the 
Court, while the Judge is sitting, on another charge. 

[Omitted: references to a judgement of Lord Denman in 1843 in the Queen’s Bench, involving 

Cap/i. Douglas, an officer of die East India Company — Ed.] 

It is here necessary to consider the legal position of these detenus when they were discharged. 
They were, each of them, free to go as they pleased to their homes-free from arrest on civil 
process; but not free from arrest on Criminal process. The freedom from arrest on civil process 
is a privilege which has been established by long usage and decisions. Docs that extend to 
freedom from arrest under the Provisions of Regulation 3 of 1818? Regulation 3 of 1818 is 
entitled ‘The Bengal State Prisoners Regulation’. ITie preamble sets out diat: 

VVlieieas for reasons of State . . . and the security of *he British dominions from foreign hostility and 
fiom internal commotion occasifinally render it necessan to place under personal restraint individuals 
against whom there may not be sufficient giound to institute any judicial proceeding, or when such 
pioceeding may not be adapted to the nature of tlie .ase,oi may for other reasons be un advisable or 
improper; and whereas it is fit that, in every case of the nature herein referred to, the determination 
to be taken should proceed immediately from tlie authority of the Govenimeiit . . . 

‘2. First. — When the reasons stated in tlie preamble of this Regulation (may seem to the 
Government) to require that an individual should be placed under personal restraint, without 
any immediate view to ulterior proceedings of a judicial nature (a warrant of commitment 
shall be issued by the Government) to tlie officer in whose custody such person is to be 
|)laced. 

Second. — Tlie warrant of commitment shall be in that one of the forms set out in the 
Appendix to this Regulation which is appropriate to the case. 

Third. — The warrant of commitment shall, in relation to a person to be confined for 
reasons connected with defence, external affaire or the discharge of the functions of the 
Crown in its relations witli Indian States, be sufficient authority for his detention in any 
fortress jail or other place in any Govemor’s Province or Chief Commissioner s Province, 
and in relation to any person to be confined for reasons connected with the maintenance 
of public order in a Province shall be sufficient authority lor his detention in any fortress, 
jail or other place in that Province’. 

Then follow other provisions which are not necessary to set out. The form of commitment 



1016 Towards Freedom: 1943-1944 


in the Appendix to Regulation 3 of 1818 has been followed in the present case. It is in these 
terms: 

Government of Bengal 
Home Department 
3rd June, 1943 
To 

llie Superintendent, Presidency Jail, Calcutta. 

Whereas the Governor for good and sufficient reasons, being reasons connected with the 
maintenance of public order, has seen fit to determine that Shibnath Baneijee, M.L.A., shall 
be placed under personal restraint at the Presidency Jail, Calcutta, you are hereby required 
and commanded, in pursuance of that determination, to receive the person above named into 
your custody, and to deal with him in conformity with the orders of the Government and the 
provisions of the Bengal State Prisoners Regulation, 1818. 


By order of the Governor, 
J.R, Blair, 

Chief Secretary to the Government of Bengal. 

The authority to arrest under Regulation 3 of 1818 is given by the State Prisoners Act of 
18.50 which st ics: 

The warrant of conimitinent of any Stale Prisoner under the Bengal State Prisoners Regulation of 1818 
may, if it is issued by virtue of die powers conferred by that Regulation on Provincial Governments . . . 
be directed to ... the officer in charge of any jail any where within the province in question; but any 
such warrant rssued under dial Regulation whatever the powers by virtue of which it is issued shall be 
sufficient authont)' for the arrest of the State prisoner anywhere in any Governor’s Province and for 
Ills detention until he can be handed over to the officer to whom die warrant is directed. 

It has been contended by counsel in support of the rule that the Governor was absent 
from Calcutta on or about 3rd June, and that the warrant of commitment set out above was 
not h.is work, but really the work of the Chief Secretary to the Government of Bengal, Mr Blair, 
and the latter being the person who signed the previous order of detention under R. 26. I'hc 
Advocate-General for the respondents has drawn attention to S..59 (2), Government of India 
Act, which provides as follows: 

t )rders and other instruments made and executed in th. name of the Governor shall be authenticated 
in such manner specified in the rules to be made by the Governor and die validity of an order or 
instrument which is so authenticated shall not be called in question on the ground that it is not an 
order or instrument made and executed by the Governor. 

rhe order in question was authenticated in the usual way in which orders in the name of 
the Governor are authenticated namely, by the Chief Secretary or Additional Secretary to 
Government. We have thus to take it that the warrant of committal under Regn. 3 was executed 
by the Governor under his powers under Regn. 3 of 1818, by virtue of ffie State Prisoners 
Act of 1850 recited above, that is authority for the arrest of a state prisoner anywhere in 
Bengal. The quesUon is - does it authorize rhe arrest of tHe detenus in the manner and at 
the time and place in which the arrest was made? The Court which made the order of release 
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had risen and adjourned for the day and the Court room would, in the ordinary way be given 
over to the clerks of the Court to clear up and later to the Court Keeper’s staff for the purpose 
of cleaning. The Court was, as Mitter J. remarked when visited in his Chambers by a Barrister 
and Mr J.C. Gupta, counsel for the detenus, functus officio. The police would have been 
entitled to arrest any one in criminal process in that Court Room at any time after the Court 
had risen — to take an extreme case, at midnight — without the permission of the Chief Justice. 
They must not, however, create a disturbance so as to disturb any other work of die Courts 
that may be going on. fhere is no evidence that they did so disturb the work of any other 
Court. In a similar way, subject to similar reservations, the police were entiUed to effect an 
arrest under a criminal process in the corridor. 

The arrests in question were certainly not made pursuant to any civil process, nor were 
they made pursuant to any recognised criminal process. The arrest and detention under Regn. 
3 of 1818 are neither civil process nor criminal process. If it were necessary for me to decide 
what it was I should hold that it was something sui generis, a more akin to criminal process 
than civil process, because it is a restraint on the ^’*eedom of the subject imposed by the state 
purporting to be for the safety of the state, which is one of the chief features of arrest on 
Criminal process. Moreover, it bears some resemblance to the procedure oudined under S. 107 
(3), Criminal P.C. However, diat is not necessary to decide since the Act of 1850 provides 
that the warrant of commitment shall be sufficient authority for the arrest of die state prisoners 
anywhere in a Governor’s province. 'Fhat provision, and in particular the words ‘anywhere in 
a Governor’s province’ however is subject to the exceptions and qualifications laid down in 
Denman CJ.’s judgment. It must not be in the face of the Court so as to create a disturbance 
of die Court’s business and it must not be a fraudulent proceeding for evading the order of 
the Court which is made in habeas corpus proceedings or proceedings under S.491. Criminal 
P.C., analogous to habeas corpus proceedings. ITie arrests were not made in the face of the 
Court and were not done so as to disturb the bu':!ness of the Courts. 

The remaining question is — were die arrests a i. audulent proceeding to avoid or frustrate 
the order of the Court? Counsel in support of the rule has pointed out that the decision to 
arrest the detenus under Regn. 3 of 1818 was made even before the order of lelease under 
S.49I was made. In a similar way the information on which Capt. Douglas was arrested was 
taken out the day before he was brought before the Queen’s Bench by habeas corpus 
proceeding and yet the arrest was upheld. It was stated in the affidavit of Mrs Shibnath Banerjee 
that she had seen Mr Shibnath Bancijee, one of the detenus, eight days after his return to 
prison. He was in the same jail as before and apparently kept under the same conditions. It 
must be pointed out however, that the detenus are certainly entided to more rights and 
privileges under the present custody ffian they were under the former since diey are now 
entitled to adequate allowances for themselves and dieir families according to their rank in 
life and are entided to opportunities for presenting to die authorities their case against detention. 
(Opportunities for presenting their cas.e against detention do not exist and are not provided 
for under R.26 altnough they are provided for under Regn. 3 of 1818. We have to decide 
whether the arrests were a fraudulent proceeding to get round and flout the orders of the 
Court given under S.491 in which case diere would, as Lord Denman pointed out, be a 
contempt of the Court. It is for diose in support of the rule to satisfy die Court that is so. 
Mrs Shibnath Banerjee in her affidavit states: 

Your petiUoner believes that the respondents A.E. Porter and J.R. Blair anticipated that the said detenus 
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might be released on tliat day and so authorized the Police officers including the respondent Janvrin 
and the respondent Shib Chandra Chatteijee to act in the aforesaid manner in order to openly defy 
die Court. 

In para 29 she submits that *from the acts and conduct of the respondents the conclusion 
is irresistible that it was a vindictive act on the part of the respondents concerned calculated to 
bring the authority and dignity of the Couil into contempt and to disgrace it in the eyes of the 
public by a defiant disregard of the order of the Court without the slightest excuse or justification’. 

'Fhe order of release was made upon consideration of the circumstances under which the 
order for detention under R.26 had been made and also upon consideration whether R.2() 
having regard to the Ordinance amending S,2 (2) (x), Defence of India Act was legal. The 
facts upon which the order of detention under R.26 was grounded have never been disclosed. 
Indeed, there is no proxdsion in R.26, Defence of India Act, for their disclosure. No challenge 
has here been made as to the validity of Regn. 3 of 1818 and no exidence was produced 
showing the grounds on which the order is based. We are left to gather as best we can from 
the surrounding circumstances whether this is a fraudulent proceeding to get round the order 
of the Court and flout the Court, the onus being on those who support the rule. 'ITiose who 
support the rule are in the same position as indeed arc we, since the grounds of detention in 
each case are not revealed. 'Fhcrc is a presumption under S.114, Evidence Act, that official 
acts are done with regularity. But that is a presumption only and is rebuttable. It may be that 
the grounds of detention are the same as in the former case, but as there was no evidence of 
or any decisio j on the grounds of detention in the former case, but only a decision on the 
validity of the order of detention and die provi.sion of law under which it was made, we are 
not precluded from thinking that the grounds for the order of detention in die second case 
may be as are stated in the warrant of committal ‘good and sufficient reasons connected with 
the maintenance of public order . On the other hand they may not be. Since by the provisions 
of 8.491, Criminal P C., the Court is precluded from enquiring into whether a person is illegally 
or improperly detained in custody under the provisions of Regn. 3 of 1818 under the Suite 
Piisoners Act of 18.50, I am unable to see how we can be the judges of whether there are 
good and sufficient reasons connected with the maintenance of public order for detaining 
those persons under Regn. 3 and the Act of 18.50. I do, however, note that the times are 
abnormal in that there is a fonnidable enemy on our borders and that there has been grave 
disorder in India, although not a great deal comparatively in Bengal. It is possible in tlie 
circumstances that the arrests w'ere made for good and sufficient reasons connected with the 
maintenance of public order. 

There are one or two other circumstances which have some bearing on the question as to 
whether there was an intention to flout the Court. One is that when the Court ordered tlic 
Chief Secretary, Mr J.R. Blair, to produce the detenus before it, the Court’s order was obeyed. 
The second is that when the Court ordered, in the words of Mitter J., ‘the police to clear ofT, 
they did so. llie burden is upon those who support the rule to convince the Court that tlierc 
was a fraudulent intention to get round and flout the authority of the Court On the materials 
before me, I am unable to come to the conclusion that the arrests were ordered as part of a 
fraudulent proceeding intended to flout the Court or its order. I am unable to conclude that 
there was in that respect any contempt. That disposes of the case against Mr Blair and Mr Porter. 
Next as regards the making of the arrests: It has been suggested that Mr Dutt Mazumdar was 
arrested without there being any warrant of commitment to justify it. Mr Janvrin in his affidavit 
says he got the warrant on 3rd June, but does not state the time of the day. 
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[Omitted: Some detailed discussion of the facts concluding thus — Ed.) 

As far as Mr Janvrin was concerned, when the police were ordered to clear off, he together 
with the armed guard and several policemen left the Court. I can find no ground for saying 
that either Mr Janvrin or the police generally acted in contempt of this Couil . . . 

As regards the Police Inspector Syed Hasan, although he was entitled to effect an arrest at 
the time and place that he did, in my view he showed discourtesy to Mr Dutt Mazumdar who 
was a member of the Legislative Assembly although he had been and subsequently became 
a detenu, and used more force than was necessary. This was not an arrest under the provisions 
of the Code of Criminal Procedure, so that the Inspector was not bound to show the warrant 
to Mr Dutt Mazumdar before arresting him. But he ought, in common courtesy, before seizing 
him, to have told him that he was under arrest and by what authority he was being arrested 
and to have asked him to come with him instead of seizing him by the arms and applying 
force to him in order to effect his removal. I can only regret that due courtesy was not shown 
to Mr Dutt Mazumdar and that premature and possibly unnecessary force was applied. That, 
however, is not contempt of Court and is a matter for adjustment between Mr Dutt Mazumdar 
and those who arrested him. 

Thcie IS one matter to which I must draw attention. During tlie hearing it emerged that 
Regulation 3 contains provision which enable the detenu to be told what are the grounds on 
which he is detained and further provisions enabling that detenu to show cause why he should 
not be detained. 1 enquired from tlie Advocate-General whether there was any similar provision 
in R.2(), Defence of India Rules. He told me, and as far as my research goes his answer is 
ccu rect, that there is no corresponding provision either for informing tlie detenu of the grounds 
of his detention or for enabling him to show cause against it in the Defence of India Act or 
Rules. Under S.K), Defence of India Act, no order made thereunder shall be challenged in 
any Court. As tlie result of a legal accident R.2h has been challenged and declared invalid 
by the Federal Court 'Fhat declaration of invalidiiN enabled this Court to examine some, if 
not dll, of the circumstances relating to the detention of these detenus. In the ordinary way 
these detentions do not come before the Court It was a surprise to me when I found that 
there w'as no provision under R.2() to inform the detenu of the grounds on which he was 
detained and no provision for his being allowed to show cause against his detention. 

There is a very old principle of law which is expressed by the Latin maxim audi alteram 
partem which means ‘hear the other side’. So long ago as 1724, the Court of King’s Bench 
had occasion to deal with that maxim, lliat was in the case in (1724) 1 Strange's Reports 
:).)7 where the Univereity of Cambridge depnved Dr Richard Bentley, a famous scholar of 
his academical degrees without giving him first an opj*ortunity of being heard. The Court 
of King’s Bench laid down the principle that he could not be deprived of those rights 
without the opportunity of being heard in his defence and they did so in language which 
was emphatic but quaint. That case was followed in 1863 in (1863) 14 C.B. (N.S.) 180. 
I herc the Wandworth Local Board under the powers which it had under the Metropolis 
Local Management Act of 1885 pulled down a house belonpng to Mr Cooper on the 
ground tliat it was built in contravention of tlie law, but before doing so gave him no 
opportunity of showing cause w4iy tlie house should not be pulled down. I he Court held 
that Cooper ought to have been given an opportunity to show cause before the house was 
pulled down and followed and approved of what was said in the case of Dr Bentley and 
even recited some of tlie quaint language. In Regulation 3 which was passed in 1818 there 
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is a provision of enabling the detenu to be told what are the grounds for his detention and 
for enabling him to show cause jigainst it That same principle of audi alteram partem was 
followed by the Legislature in this country in 1818. 

In 1940 under the Emergency Powers Act of 1939 passed in England on the outbreak of 
the War Regulation 18B was made providing for the detention of certain persons who were 
not brought to trial. Rule 26, Defence of India Rules, appears to be based upon Regn. 18B. 
Regulation 18B follows the principle 1 have referred to because it gives those detained an 
opportunity of having the grounds for their detention stated and showing cause against it. 
Regulation 18B (3) provides: 

For purposes of this Regulation there shall be one or more advisory committees consisting of persons 
appointed by the Secretary of State; and any person aggrieved by the making of any order against 
him, by a refusal of the Secretary of State to suspend the operation of such an order by any condition 
attacJied . . . may make his objections to such a committee. 

(4) It shall be the duty of the Secretary of State to secure that any person against whom an order 
is made under this Regulation shall be afforded the earliest practicable opportunity of making to the 
Secretary of State representations in writing with respect thereto and that he shall be informed of his 
right, whether or not such representations are made, to make his objections to such an advisory 
committee as aforesaid. 

(5) Anv meeting of an advisory committee held to consider such objections as aforesaid shall be 
presided over by a Chairman nominated by the Secretary of State and it shall be tlie duty of the 
Chainnan to inf« rm the objector of the grounds on which the order has been made against him and 
to furnish him vMth such particulars as are in the opinion of the Chairman sufficient to enable him to 
present his case. 

Provisions similar to that are completely omitted from R.2(), Defence of India Rules. I draw 
attention to this matter in the hope that those responsible for this legislation may consider it. 
In my opinion all the rules should be discharged. 

Mitter J, — Nine rules had been issued on Mr A.E. Porter, Additional Secretary to the 
Government of Bengal and others under S.491, Criminal P.C., to show cause why nine persons 
detained in the different jails of Bengal under orders passed under R.26, Defence of India 
Rules, should not be released on the ground that their detentions were illegal. Two of the 
persons so detained were Mr Niharendu Dutta Mozumdar, M.L.A. and Mr Shib Nath Baneijee, 
also an M.L.A. Those rules were issued after the Federal Court declared in Talpade's case^ 
that R.26 was ultra vires the powers given by cl.(x) of sub-section (2) of S.2, Defence of India 
Act of 1939. Before the rules were heard an ordinance 14 of 1943, was promulgated by the 
(iovernor-General under the powers given by S.72 of Sch.9, Government of India Act, which 
purported to validate with retrospective effect the said rule. Those rules were heard by a 
Special Bench of this Court consisting of Khundkar and Sen JJ. and myself. The hearing 
lasted for over tliree weeks and was concluded on 31st May 1943, when judgment was reserved. 
Gn that date the Court intimated that judgment would be delivered on 3rd June. An order 
was also made for the production of eight of the persons so detained, including Mr Niharendu 
Dutta Mozumdar and Mr Shib Nath Baneijee in Court on 3rd June at 1 1 o’clock in the 
forenoon. With regard to the ninth man who was ill at the time the order was that he was to 
be produced if he was in a fit stale of health. This order was duly communicated to the Chief 
Secretary to the Government of Bengal on 31st May. On 3rd June seven persons, including 
Mr Niharendu Dutta Mozumdar and Mr Shib Nath Baneijee were produced in Court 

A sufficient explanation was given by the Government for the non-production of the eighth 
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man. ITie Judges of the Special Bench were divided in opinion, the majority holding that 
Ordinance 14 of 1943 was ultra vires the powers of the Governor-General and even if it was 
ultra vires the material conditions required for a detention under R.26, Defence of India Rules, 
had not been fulfilled. In accordance with the opinion of the majority, the order of the Court 
was that the nine persons be forthwith released. As there were indications at the time of the 
pronouncement of the order for release that the seven persons who had been produced in 
Court would still be kept under restraint in spite of the order for release, the policemen (and 
there were quite a large number) who were in the court room were directed to leave the 
Court room so that free movement of the said seven persons may not be interfered with. That 
direction was obeyed and the policemen and the jail guards went out of the Court room. ^Fhe 
Policemen, however, just stepped outside into the adjoining corridor, which is the passage to 
the court room and lined themselves up. Soon after the pronouncement of the order for 
release my learned brothers and I left the Court room at about 3.40 p.m. The other Courts 
were then sitting. It is the common case that within a few minutes thereafter, but within the 
Court house^ (that is before 4 o’clock) and when other Courts were still sitting, Mr Niharendu 
Diitta Mozumdar stepped out of the court room accompanied by his Advocate Mr J.C. Gupta. 
He was immediately arrested in the corridor by an Inspector of Police, Syed Hasan, who was 
standing there but was not in uniform. He was taken into the Inspector’s room in the Court 
building which is at a short distance from the place where he was arrested. Mr Shib Nath 
Baneijce and the remaining five persons who were still in the Court room were arrested, later 
on, but after Court hours and when all the Judges had risen. Whether they were arrested in 
tlie Court room itself or just outside is a disputed question but in the view I am taking is not 
a material one. Juline Janvrin, Deputy Commissioner of Police Special Branch, was admittedly 
in charge of the police force. lie was sitting by the side of the standing counsel at the time 
of the delivery of the judgment but left the court room with the police, when just before 
pronouncing tlie order of tlie Court for release I ordered the police men to go out of the 
C’ourt room. He admits that he received on 2nd lune 1943, instructions fi-om his superior 
officer, the Commissioner of Police, to see to the maintenance of order and to arrest the detenus 
in case they were released by the Court. 

rhe first rule has been obtained by Miss Mira Dutta Gupta. It is a rule on Syed Hasan, 
Abdul Ghafar, Edwin James Brewer and Juline Janvrin, all police men, to show cause why 
they should not be committed for contempt of Court. The alleged contempt of Syed Hasan, 
Brewer and Janvrin has relation to the arrest of Mr Niharendu Dutta Mozumdar. The substance 
of the contempt of Abdul Ghafar is alleged .scandalisation of the Hon’ble the Chief justice. 

I'he second rule has been obtained by Mrs Shib Natli Baneijee. The rule is in two parts: 
(1) Why Mr Shib Nath Banerjee should not be released and (2) Why Mr Blair the Chief 
Secretary to the Government of Bengal, Mr Porter, the Additional Secretary to the Government 
of Bengal, Juline Janvrin, Shib Chandra Chatteijce (an Inspector ot Police) and Charles Luke, 
tlie Superintendent of the Presidency Jail, should not be committed for contempt of Court. 
Phis rule has relation to the arrest and detention of Mr Shib Nath Baneijee. 

It is unnecessarv at this stage to deal in detail with the affidavits in answer. It is sufficient 
to state that it has been stated therein that both Mr Niharendu Dutta Mozumdar and Mr Shib 
Nath Baneijee were arrested on 3rd June and are being kept in detention, as on that date 
warrants of commitment had been issued against them by the Government under Regn. 3 of 
1818. ITie true copies of the warrants have been set out in the affidavit of Janvrin and the 
originals were produced for our inspection. ITie warrants purport to be by order of H.E. the 
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Governor and are authenticated in the manner required by the rules framed under S.59 (2), 
Government of India Act. 

So far as the matter of contempt is concerned, there are certain common questions of fact 
and law which I will now consider. The following points have been discussed as pure questions 
of law; in view of the fact that facts bearing on the said points are admitted, (1) that no person 
can be arrested in the Court room or within the precincts of the Court while the Court is 
sitting. An arrest of a person released by the order of the Court at such a place while the 
Court is sitting is contempt; (2) that a person released in pursuance of a writ of habeas corpus 
or by an order passed under S.491, Criminal P.C., cannot be arrested even outside the precincts 
of the Court and even on the public highway till he reaches home. If he is arrested before 
he reaches home, the arrest itself would be illegal. 

In urging these two points the learned Advocate appearing for the petitioners contend that 
it would be contempt of Court, even if the arrest is under a valid warrant. The learned 
Advocate-General who has appeared to show cause has controverted both these propositions. 
He has gone further and has argued that a warrant of commitment issued under Regn. 3 of 
1818 gives authority to a person to defy to our face an order for release passed under S.491, 
Criminal P C. I will deal with these points first. I may at once say that I cannot accept the 
extreme contention of the learned Advocate-General, but at tlie same time I cannot accept 
the contentions of the learned Advocates appearing for the petitioners on the aforesaid two 
points in its relation to the facts of this case. 1 am prepared to accept the contention that a 
warrant of commitment under Regn. 3 of 1818 would give authority to arrest a person after 
he regains his liberty in pursuance of an order of release passed under S.491, Criminal P.C., 
but for considering the question of contempt of Court other factors, which I will indicate, later 
on, would have to be taken into consideration. 

[Omitted: ]\xd^c discusses the case of Ameer Khan -- Ed.) 

... A detention under Regn. 3 of 1818 or detentions without trial under similar provisions 
of law would be purely executive acts, and for this proposition there is the weighty authority 
of the House of I/jrds, 1942 A.C. 2(Kj. I cannot accordingly accept die extreme contention of 
the learned Advocate-General. 

For supporting the first contention Mr Ghosc appearing for Miss Mira Dutta Gupta has 
cited before us a number of old decisions of the English Courts. 

[Omitted: References to cases - Ix)ng’s, Oldfield’s case, Weighley’s case - Ed.) 

... As 1 understand the law a party to crimmal proceeding enjoys no privilege for arrest 
or re-arrest, whenever the arrest takes place. A man who has been acquitted on a Criminal 
charge enjoys no such privilege. He can be arrested immediately upon another Criminal 
charge within the precincts of the Court after his acquittal. I am reserving my opinion as to 
whether he can in an emergency be arrested in the Court room itself while the Judge is sitting. 
But a party to a civil proceeding — and the same privilege is enjoyed by witnesses also - is 
privileged from arrest under a civil process on his way from his home to the Court premises, 
in the Court premises, and on his way back till he reaches home. A habeas corpus proceeding 
(and a proceeding under S.491, Criminal P.C., is of the same nature) is in essence a civil 
proceeding, for, it is concerned with the private right of a citizen, namely, the right of personal 
liberty. 'Hie true nature of a proceeding by habeas corpus^ whether civil or criminal, should 
be determined by its object, which is not to punish, but to give relief from a civil wrong. It 
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is the remedy which the law gives for the enforcement of the civil right of personal liberty. 
Spelling on Injunction and other Extra-Ordinary Remedies (vol. 2, pp. 978 and 987-8, Edn 2). 
The General observations in Blake's case on which Mr Ghosh has relied must be taken with 
facts of that case. It does not mean tliat an order for relciisc made on a writ of habeas corpus 
implies that the person released must be allowed to n»ach his home. It means that he cannot 
be arrested on a Civil process on his way home after his release on a writ of habeas corpus, 
as a proceeding under that writ is in essence a civil proceeding. 

This leads us to the question as to whether a wan ant of commitment under Rcgn. 3 is a 
civil process. ITie matter hcis been dealt witli in some detail by my Lord the Chief Justice. I 
agree with his reasons and conclusions. I may add that it is not a civil process for the reason 
that the essence of a civil process is that it is set in motion at the instance of a private person 
for the enforcement of his rights against another private person. For these reasons I hold tliat 
the arrest of a person under a warrant issued under Regn. 3 of 1818 in the Court room when 
the C>)iirt is not silling or within the precincts of the Court even when the Court is silting 
would not by itself constitute contempt. Fhe second rule issued at tlic instance of Mrs Shib 
Nath Banerjee is concerned with the arrest of her husband in the Court room but after Court 
lioiii’s. Fhe arrest was in pursuance of a warrant issued under Regn. 3 of 1818. The warrant 
was in eAisience then. In fact it was read out by the Inspector of Police to Mr Shib Nath 
Banerjee at the time of his arrest. On the conclusion on the points of law indicated above the 
act of arrest cannot amount to contempt., unle.s.s it can be established by the petitioner that 
the issue of such a warrant was a mere device by which the order of this Court for release 
w.is intended to be circumvented. I agree witli the conclusion of my Lord tlie Chief Justice, 
to the effect that there is not sufficient evidence which would lead us to the conclusion that 
tlie issuing of the warrants of commitment under Regn. 3 was a mere device. The averment 
in Mrs Shib Nath Banerjee’s affidavit that the warrants under tliat Regulation were mere 
contrivances is based on .statements of facts based on infomiation and belief. 

A statement made on information is really In .usay and that on belief is in effect opinion. 
It is only in interlocutory applications that statements on information or belief arc admitted 
111 evidence, because of the special provisions of the Civil Procedure Code (0.19, R.3) 41 
C.al. 173 at p. 199. Fhe only relevant .statement, which is from knowledge, is that contained 
in para 34 of her affidavit. It is a statement which has not been denied. Fhe circumstances 
may raise a strong suspicion that the original detentions under R.2(), Defence of India Rules, 
wTre intended to be continued only under another name, but as in a contempt proceeding 
the evidence must be clear I cannot hold that an appeal to Regn. 3 was made a device to 
frustrate the order of release. In this view of the matter, it is not necessary to consider the 
precise effect of S.59 (2), Government of India Act, but I may state that nothing has been 
said in the argument of the learned Advocate-General which would induce me to modify tlie 
views I have expressed in my judgment in the proceedings under S.41U, Criminal P.C., made 
on behalf of tliese nine persons. I accordingly hold tliat there is no case against Mr Blair, 
Mr Porter, Shib Nath Chatterjee and Luke. On this finding also we cannot direct the release 
of the detenue Shib Nath Banerjee. The last paragraph of S.491, Criminal P.C., also stands 
in die way of granting that prayer. I therefore agree that the second rule so far as it concerns 
the pereons named above should be discharged. Julius Janvrin also is not guilty of contempt 
for the acts he did or directed in connexion with arrest of Mr Shib Nath Banerjee. 

I will now consider the merits of the rule issued at the instance of Miss Mira Dutta Gupta. 
I hat rule concerns the arrest of Mr Niharendu Dutta Mozumdar. He was arrested before 4 
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o’clock; shortly after (lie order of his release had been passed. 'Ilierc arc two versions of the 
place where he was arrested, the manner of his arrest and what followed his arrest 'Ilie version 
given by Miss Mira Dulta is that as soon as Mr Dutta Mazumdar came out of the Court room 
into adjoining coiridor accompanied by his Advocate Mr J.C. Cupta, Syed Hasan suddenly 
pounced upon him from behind without any word of %vaniing and forcibly grabbed him by 
tlie folds of his upper garment Mr Dutta Mazumdar who was taken aback said 'what do you 
mean’. The answer was 'I arrest you’. Mr Dutta Mazumdar tlicn asked for the autliority, but 
the answer from Syed Hasan was ‘never mind about it’. 'ITicreafter on the direction of Syed 
liascui two sergeants caught hold of him and dragged him to the Inspector’s room. Syed 
Hiisan’s version is that he did not use any force, but simply followed Mr Dutta Mo/umdar 
when he tame out of the Court room and whtm he was about m cifxss the bridge he touched 
his elbow. He and Mr Gupta tunied round. He asked Mr Dutta Mozumdar to come to tlie 
Inspector’s room. 'Diereupon he declined and demanded his authority; on being told that he 
was under iurest he went to die Inspector’s room. I will deal with other parts of his aftidavit 
in another connexion. It is quite apparent that he is trying to .shift the place of arrest to a 
place at some distance from the exit of the Court room and attempting to establish the fact 
that no force was used in effecting the arrest. He admits diat Mr Gupta was dien 
accompanying Mr Dutta Mozumdar, One signiftcant fact Is that be does not say that he never 
uttered the words ‘Never mind about it’ or words to that effect. Janvrin was not admittedly 
at die pla< e of the arrest but though near it, has chosen not to give his version of the matter. 

Mr ] C. Gi.<«ta has hied an affidavit which corroborates substantially the statements made 
by Miss Mira Dutta Gupta. Her version is also supported by the aftidavits filed by Mr )yoti.sh 
( 'hiindra Maitra by Mr Manindra Baneijee, both Barristers-at law, Mrs AmiUi Dutta Mozumdar 
and Sakti C’haran Mitter, a clerk of Mr Meyer another barrister. In this slate of the evidem e 
I decline fo believe what Syed Hasan has .said and must hold that; (1) the arre.sMook plate 
just outside the eastern door of the Court room at about 3.45 p.m. or so, (2) that Syed Hasan 
sutldenly pounced upon Mr Dutta Mazumdar from behind and used unnecessary force, (3) 
when iisked about his authority to arrest, declined to furnish the information but simply said 
‘Never mind about it’, and (4) at his direction two sergeants caught hold of Mr Dulta Mozuindiir 
and lornbly dragged him into the Inspector’s nxim. I will leave out for the present the part 
played by Abdul Gaffur, for his alleged contempt rests upon anotlier set of facts. I will state 
\^llat followed afterwards and my conclusions thereon. 

According to the version of Syed Hasan and Janvrin, Mr J.C. Ciupta had a talk with die 
latter shortly after Mr Dulta Mozumdar’s arrest and before Mr Gupta went to see me in my 
C’hainber. Mr Gupta has given a different version. I cannot rely upon the version given by 
Syed Hasan. He has lied, as I have already said, on an important matter. I will show later on 
that Janvrin ’s affidavit is unsatisfactory His affidavit is evasive and it shows an attempt on his 
part to hide material facts, 'lliere is nothing in the affidavit of Mr J.C. Gupta which would 
induce me to discard any portion thereof. In fact the learned Advocate-Gencral has not chosen 
to comment on any portion of the said affidavit That respectful attitude assumed by the 
learned Advocate-General towards Mr Gupta cannot be attributed to the fact that Mr Ciupta 
is also a member of the .same profession, for the learned Advocate-General did not feel 
oppressed by any sense of delicacy when he charged (and I may observe without any 
justiheation) two otlier barristers Mr Josho Prakash Mitter and Mr Girija Gupta Bhaya, 
Advocates of position, not only with false statements, but also for manufacturing false evidence. 

I accordingly give preference to the version of Mr J.C. Gupta where it differs from the versions 
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given by Syed Hasan orjanvrin. Relying on Mr Gupta’s affidavit 1 have arrived at the following 
findings: (1) that shortly after the arrest of Mr Dutta Mozunidar, Mr Gupta saw me in my 
chambers (that was a few minutes after four o’clock according to rny recollections), (2) that 
Mr Gupta did not meet Janvrin, nor had he any talk with him before he saw me in my 
chamber (3) that after returning from my chamber he spent some time in answering queries 
of several persons as to what the Judges had said, and in pacifying an excited crowd who had 
been shocked to see the rough manner in which Mr Dutta Mozumdar had been handled in 
die immediate precincts of the Court room, (4) that thereal'tcr he met Janvrin, when the latter 
look him to the Inspector’s room and for the first time showed him the file containing warrants 
under Regn.3 of 1818. Ihis was just a short time before die arrest of die olher six persons 
including Mr Shib Nadi Baneijee in the Court room. 

'Ihe time when Janvrin showed die warrants to Mr Gupta is important. In para 7 Janvrin 
states that Mr Gupta met him while Mr Dutta Mozumdar was still in the corridor. 1 cannot 
believe that statement 4he opening line of para 8 is that Mr Gupta ‘returned after a while’, 
and told liim that if he would show him any written order under which he was acting he 
would offer his oilier clients for arrest Mr Gupta denies that he ever made such an offer. In 
the said sentence Janvrin is obviously hinting at Mr (lupta’s return from my chamber. He 
w;uits to give an impression by the words used in die opening of para 8 that Mr Gupta saw 
the warrants under Rcgn.3 almost immediately after his return from my chamber. From the 
affidavit of Mr (lupta it appears diat there was a considerable interval of time between his 
return from my chamber and the lime when he was showed those warrants. That Mr Gupta’s 
\ ersion on the point is true is in a \vay admitted by Janvrin in the last portion of para 8 of 
liis affidavit. 'I'hat portion suggests that Mr Gupta was shown those warrants Just before Janvi in 
and Shib Nath Chatteijce went into the Court room to arrest the other six persons. Janvrin 
admits that diesc persons were then having tea, ITiere was a huge crowd in Court on that 
dat(\ At the time of die arrest of Mr Dutta M'^izumdar diat crowd had not dispersed. The 
crowd was there when Mr Dutta Mozumdar anested. llie manner of his arrest raised 
excitement and resentment. 'Fhc crowd saw Mi CJupta leaving the place to see die Judges 
and awaited his return. 'ITie six persons could not have been supplied with tea in die Court 
loom till after a considerable interval of time had elap.sed alter Mr Dutta Mozumdar’s arrest 
lliesc facts lead to the irresistible inference that the warrants issued under Rcgn.8 were shown 
to Mr Gupta after a considerable interval of time had elapsed after Mr Dutta Mozumdar's 
arrest. It would not be a speculation if that intci val be taken to be an hour or so. There was 
thus sufficient time for die preparation and issue of those warraiiLs ;ifter the arrest of Mr Dutta 
Mozunidar. 

In para 3 of his affidavit, Janvrin has stated diat on 2nd June VM3 he was instructed by 
the Commissioner of Police to arrest the detenus if they were released, in die veranda outside 
the Court room, and if necessary, inside the Court room but after die Judges had left. In his 
affidavit he gives details of the disposition of the police force placed under him on 3rd June. 
He had entrusted the duty of arrest to plain clothes officers of die Special Branch. Syed Hasan 
was one of such officers. In his iiffidavit Syed Hasan says diat he got orders from Janvrin on 
3rd June that die detenus should not be allowed to contact widi the public, but should be 
taken to the Inspector’s room on their release and only if diey refused to go there they were 
to be arrested. The statement that they were not to be arrested in the first instance is 
undoubtedly false. It is against Janvrin’s statemcnL It has been made to meet the petitioner’s 
case as to the manner in which he made the arrest of Mr Dutta Mozumdar. One thing, 



102() Towards Freedom: 1943-1944 


however^ is clear from this statement, tJiat he was not to allow the detenu to come in contact 
with the public after tlieir release. The statement cannot refer to the conditions before dieir 
release for, before their release they were not to be and actually were not in charge of the 
police but of the jail guards who had brought tliem from jail. It is admittedly die case diat 
no warrant was shown either to Mr Dutta Mozumdar or to Mr Gupta at the time the fomior 
was arrested. Nothing was said at that time about warrants under Regn.3. When cisked about 
his authority to arrest he gave reply, ‘Never mind about it\ which shows that he had not dien 
in his possession the warrants of arrest which were issued to the Commissioner of Police on 
3rd June P43. The original warrant of arrest which concerned Mr Dutta Mozumdar was 
show n to us by the learned Advocate- General. It was of the same form as the copy which 
lias been annexed as tX. A to the affidavit ofjanvrin filed in the other rule. His reply also 
shows that he had not been told by JanvTin about the existence of such a warnuit. It is 
unthinkable that the warrant, if it had been issued dien, would not have been handed over 
bv Janvrin, to the persons to w'hom he had entrusted the duty to arrest or that die man would 
not be told beforehand the nature of authority by which he was being empowered to arrest. 
The petitioner has made die definite case that the warrants under Regn. 3 were not in existence 
at die time of Mr Dutta Mozumdar’s arrest. Jan\Tin could have definitely refuted that case by 
making a clear :md unambiguous statement about time of the day when he got those wai rants. 
Instead of making a clear statement he makes a vague statement in para 5 of his affidavit that 
he got diose warrants on 3rd June 1943. Certainly he had diem on 3rd June, just before the 
airest of Mr Shib Nath Banerjee and the odier five, for they were shown to Mi J.C. C»upta, 
about that time, but the question is whether he had them in his possession before that time. 
This evasive statement confirms what I infer from the other circumstances, which, I have 
detailed above, that the warrants under Regn, 3 of 1818 against Mr Dutta Mozumdar and 
others had not been issued at the time of Mr Dutta MoiOimdar’s arrest. He was arrested simpiv 
because the Commissioner of Police had on 2nd June instructed Janvrin to arrest all the 
detenus immediately on their release. The arrest of Mr Dutta Mozumdar accordingly con.stitutes 
contempt as there was no legal warrant for his arrest at the time and those concerned with 
his arrest are liable to commitment. It is no answer to the charge of contempt diat die police 
officer who directed die arrest or who actually arrested him had to act on the orders of the 
sup' rior officers. 'Ihat fact can be take into con.sideration only for determining the punishment 
to be meted. I have already found diat Mr Dutta Mozumdar was arrested immediately after 
he stepped out of the Court room at a place very near the eastern door of the Court room. 
He was arrested a few minutes after we rose. Just before the order of release was passed, 
because the policemen present in the Court room showed such a degree of alertness which 
indicated that they w'ould close up on die detenu immediately after the order of release, I 
directed the policemen present in the Court room to move outside. That order was obeyed. 
'Hie obedience to that order cannot lead to the only inference that all the policemen had, 
irrespective of their instructions, the genuine desire to obey all lawful orders of the Court. 
'Hiey had to move out, for otherwise they would have been guilty of contempt in the face of 
the Court and there would have been no scope of inventing explanations. Ihc description of 
the proceedings in Court as tamasha by Janvrin, a statement w'hich has not been denied by 
him, showed which way the wind was blowing. To say the least it is the height of impudence 
on his part to describe proceedings of this Court in that manner and that itself constitutes 
contempt. I cannot gather words strong enough to express my disapproval of his conduct. 
After the policemen went out of the Court room accompanied by Janvrin they lined up at 
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the corridor and close to the exits from the Court room. ITiis has been stated in para 18 of 
tlic petition of Miss Mira Dutta Gupta and has not been denied. Syed Hasan admits that 
Janvrin’s instructions were tliat the detenus on their release were not to come in contact with 
the public. I accordingly hold that so far as Mr Dutta Mozumdar is concerned he was not 
freed from constraint. So far as the other six persons are concerned they enjo)'L’d liberty for 
a short time but there was only a parody of liberty in the case of Mr Dutta Mozumdar. Even 
if the warrant for his arrest had been issued at the time he was arrested, the Court's order 
cannot be said to have been obeyed. 

In the connected rule I have given my reason for repelling the extreme contention of the 
learned Advocate-Gencral that it would have not been contempt even if on the pronouncement 
of the order of release the policemen were to fling the warrants issued under Regn. 3 of 1818 
at our face and say that tliey w'ould not carry out the order of release. What has been done 
in the case of Mr Dutta Mazumdar virtually amounts to flouting the order of release, though 
not exactly in that dramatic fashion. There cannot be any doubt in my mind that the acting 
was such as would convey to the mind of the public that the power of the police is supreme. 
The remark of Syed Hassan io the effect ‘never mind about it' would only confirm that belief. 
It would convey the idea ‘never mind the High Cfiurt’s order, I arrest you and would not 
deign to give you the authority under wliich I am ariesting you, for do you not know that I 
am a police officer’. I here cannot be any doubt that the manner in which Mr Dutta Mazumdar 
was arrested would calculate to affect the dignity of the Court. While I am of opinion that 
Judges should not be over sensitive of their personal dignity, they must always be jealous of 
tin? dignity of the Court and nothing savouring of contempt must be allowed to pass unnoticed, 
uncensured or unpunished, "lliis leads me to considtT the question raised by the Advocate- 
(jcneral as to w'hether an act calculated to affect the dignity' of the Court is contempt. He has 
given a bold answ'er in the negative. He has admitted that words spoken or acts done which 
4 ire calculated to affect the authority f)f the Court is contempt, but says that authority' does 
not mean or include dignity. For that purpose he ‘ a-s referred us to the following passage of 
Wilmot C.].’s undelivered Judgment in (17()5) Wilmot 213: 1)7 E.R. ffl iis quoted at pp. 240 
and 241 of 63 Cal. 217. 

\O 7 nitted: The Judges exposition of passages in the Judgement of Wilmot CJ. — Ed.] 

I now come to the citse of Abdul (ihafur. In her affidavit in support of her petition Miss Mira 
Dutta Gupta stated that that officer had given out that the arrest was made in tlie Court 
precincts with the permi.ssion of the Hon'ble the Chief Justice. I hat petition was moved in 
Court on 8th June 1943, when a rule wiis issued. A statement has been made from the Bar 
that at that time the Court asked th Advocate appea.*ng for her to put in as many affidavits 
cis could be had to corroborate her statement on that point. In pursuance of that request, two 
Barristers at-law, Mr Girija Gupta Bhaya and Mr J.P. Mitter swore affidavits on lOth June 
following. In those affidavits lliey say that as soon as they came out of the Court room they 
met Abdul Gaffur, whom they know from before, in the corridor Just outside the Court room. 
On their enquiry, Abdul Ghafur told them that the arrest was made there as the police had 
the permission of the Hon’ble the Chief Justice, lliey met Mr N.K. Basu, Advocate on their 
way to the Bar Library and told him what Abdul Ghafur had said and later on communicated 
the matter to their barrister fiiends in the Bar Library including the Advocate-General and 
the Standing Counsel. Abdul Ghafur in his affidavit denies having made that statement. He 
admits meeting the said two gentlemen, but says that tlic meeting place was not in the corridor, 
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but in the passage leading to die Inspector's room which is behind the staircitse. It seems to 
me that the last mentioned statement is false. I’lie place of meeting would naturally be in the 
passage leading to die Court room where die two gentlemen had come out after listening to 
the judgments of die Court. 

After Mr Ghosh had placed the alTidavits he tendered iill the persons who had sworn 
alfidaMts in support of his client’s case for cross-e.xaniinatioii. llie learned Advocate-C»eneral 
did not, however, choose to cross-examine any one of them. In the course of his argument 
he, howe\er, contended that the statements made by diose two gentlemen were false and 
Abdul Cfhalur’s version was correct. He even went to the length of suggesting that those two 
gentlemen were conscious of the fact that their sLatemeiiLs were so improbable that no Court 
w ould beliex e them, so they introduced the name of Mr N.K. Basil, of the Suuiding Counsel 
and of himself. He however did not deny the fact :\s to whedier Mr J.F. Mitter had spoken 
of the incident to him immediately after. On that point he was silent. These gentlemen filed 
idfida\’its bv reiison of the General request from the Court. I do not wish to discu.ss the matter 
further. All I say is that I believe these two gentlemen and that the attack on their tredit wiis 
neither merited nor justified. 'Hie statement made by Abdul Gliafur to those gentlemen 
lonstitutes contempt of the same type as was considered in Cal. 217 where this C.’ourt on 
Its own motion took notice of the contempt and meted out punishment. That statement made 
b\ Abdul Ghiil'ur is false L\en if no permission of the Honourable the C'liief justice foi 
aricsimg in tin? precinc ts of the Court wtis necessar)', the imjilication of the sUurMnent, which 
( learlv sugge ls if I may use the expression used in (id Cal. 217, ‘hobnobbing with the executive' 
Ks not taken awav. It constitutes contempt. As my leained colleagues aie of difl'crenl opinion 
regarding jauvrin, Syed Hassan and yVbdul (ihiifur, it is unnecessaiy for me to consider the 
question of punishment, but I cannot help ob.scmng that the attitude mainUiincd by them 
rioes not seem to me to be proper. 'They are public serv'ants whose duties reqtiire them to 
be in the ser\'ice of law . No regret was expressed by them cither in their affidavits nor by the 
Ad\ocates appearing for them, even on behalf of Syed Hasan after all of us had expressed 
out views in the course of the ;ugumcnt that he had acted in an unseemly w'ay in arn*sting 
Mi Dutta Mozumdar and had used force when no force was necessaiT. 

Khundkar J. - As regards Miscellaneous case No. 51, which arises out of the nik* 
nbtained by Mrs Shibnath Banerjee, I agree witli my Lord the Chief Justice and my learned 
brother Mitter J. that this rule should be discharged, and as I concur in the reasons for so 
holding which are contained in the judgments just delivered, it is unnecessary for me to add 
anything to what has been stated therein regarding this rule. 

[Ornitied: ]ud^c gives some reasons on points where he differed from Justice Mitter - Ld.| 

In my judgment, tlie arrest of Mr Dutta Majumdar very soon after an order for his release 
was made by the Court, cannot in itself amount to contempt. It was however insisted that the 
[)recipitancy of the ariest, and its execution in the corridor of the arrest, constituted a daunting 
by the arresting officers of their commission in the sight of the Court. This, it is contended, 
was a flagrant affront deliberately offered to tlie dignity of the Court. Here 1 think there may 
be some danger of a confusion of thought. An arrest carried out in obedience to lawful 
command, in a place covered by that command is one thing. It must not be forgotten that 
an arrest in pursuance of a warrant of commitment under Regn,3 may be effected anywhere. 
A gratuitous insult to the Court is another thing. An act In itself lawful can be carried out in 
a manner which is offensive. But where the act does not in itself constitute contempt, we must 
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bo carelul to distinguish the act from drtuinstances connected with the manner of its 
performance which are not necessary to the act but are adventitious or extrinsic to it. What 
is really reprobated in the argument here is the incidence or bearing of time and place on 
the arrest, iuid not the arrest itself. It is necessary therefore to refer again to what aciually look 
place. 1 he police had left the Court room undei the eyes of judges and in obedience to tlicir 
firders. 'Fhe C'ourt had risen for the day and the judges had retired. Mr Dutta Majumder had 
gone out of the Court room, and was walking along the corridor outside. It was then that he 
was arrested. It cannot be denied that the purpose of the aiiest was to cany' out a duty laid 
by law'ful coniniand on the arresting officer, and theiefore it calls lor some exercise of 
imagination to visualize such an arrest, in the circumstances just mentioned, as a flaunting of 
the ariesting oflicers autlioiity in sight of the Couit. 1 do not think there is any authority for 
holding that the piinciples of contempt would extend so far. In [IH'VA) 12 LJ.Q.B. 49 it appears 
from the report at p. o2 that tJie events surrounding the Captain's arrest bore a striking similarity 
to what occurred here: 

Kelly. -- ‘C^aptiiin Douglas cannot be detained in th"* manner. He has been discharged by the Court.* 

I’er Curiam. - ‘Ihc judgment ol tiic* Couit must have some effect, (’apt. Douglas is free to go 
where he pleases.* 

C-apl. Douglas then left the ('ourt. Immediately aftcT he had left die Court, he was arrested upon 
a c apias i.s.suing out of die oflice ol die Shenff of Middlesex. 

Ill the present ta.se the Court said (he police were to ‘clear off. The police did clear out, 
(he Court adjourned, and Mr Dutta Majumder wus arrested outside the Court shortly 
allei wards. Khe rule that arrest in the Court precincts constitutes contempt rests on anolhei 
Ibimdalion disturbance or interruption of the Court’s proceedings. 'I’he principle of the cases 
111 which it arose is indicated in the jiidgmenls of my Ixird the C'hief Justice and my learned 
hrotlier Mitter J. and I need say nodiiiig furtli(T regarding that aspect of the c;ise. But of one 
thing I am quite satisfied here, that it Laiiiiot in aii'' fairness be said that die place of the arrest 
or tlie lime of the arrest were deliberately sclec <‘d only to insult the Court. 41ie sufficient 
answer to this would be that the Court wxs not there. Qiiite distinct from this question of 
insult, however is the second point above indicated, viz., that the manner in which Inspector 
Hasan acted when arresting Mr Dutta Majumdar was calculated to lower the authority of the 
C.'()urt. 

Before I go further, I w^ould like to say something about this officer’s behaviour towards 
Mr Dutta Majumdar. The Inspector has denied the allegations of rudeness and aggression 
made against him, but formidably arrayed against his denial are an imposing number of 
affidavits to which we may freely refer, llie Couit has to decide this question of fact on the 
preponderance of the materials bci e it. It is the word of one against die word ol many, and 
no one was cross-examined. ITicre seems to be little room for doubt dial the Inspector laid 
hands on Mr Dutta Majumdar, and when asked by the latter the meaning of the affront, 
answered rudely ‘never you mind’ or words to that effect. I here was no justification for such 
conduct. Mr Dutta Majumdar was not an e.scaping criminal. He is a gentleman of education 
and socicil position, member of the Bar, a member of the Legislative Assembly of the Province, 
who finds himself under constraint on account of his political view's and activities. To treat 
him as Inspector Hasan did was unwarrantable. But apart from the courtesy due to Mr Dutta 
Majumdar’s station in life, the conduct of the Inspector merits the disapproval of the Court 
for a reason that is broader based. It has often been jusdy remarked that the police in this 
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countiv are prone to forget that they are the servants of the state and not its autocrats. Acts 
of churlishness and truculence on the part of individual police officers towards members of 
the public are unfortunately not of infrequent occurrence, and tlicy do not enhance the 
reputation of the police as guaidians of law and order. Such conduct calls for an expression 
of the Court’s severest displeasure whenever it is brought to its notice. ITiis however is a 
dilVerent thing from saving that the affronts offered to Mr Dutta Majumder by the Inspector 
constituted a contempt of Court on his pail as well iis on that of his superior officer, Mrjanvrin. 
ITie proposition that die boorish treatment bestowed upon Mr Dutta Majumder was contuma- 
cious of the Court rests upon the assertion that its arrogant character had the tendency of 
lowering the dignit\' of the Court in the public estimation. ITie haste with which the arrest 
was effected imd the place where it was earned out were refeired to in this connexion, but 
those are matters with which I have already dealt. 

rho point I have to consider here is whedier, assuming there was some degree of physical 
violence in the arrest, that circumstance, coupled with the brusque words ‘never you mind’ 
with which Ml Dutta Majumder’s demand for an explanation was sumiiianly dismissed, w^ould 
be injunous to the dignity and diereforc the audiority of the Court. The learned Advocate- 
( General has, in replv to this argument, contended that the impression which an act may create 
in the public mind is not the test of contumacy. The real test is the reiison for the act. The 
icason here was the order for the arrest, lliis involves die doctrine that mere impressions in 
the public mind are too transitoiy and variable to afford a standard for Judging contempt ol 
Court and apr -^artmees are often misleading when one is searching for the underlying substance 
ot a justifiable issue. On die face of it this view' is plausible. But I diink one must, in the first 
instance, look for what is meant by the expression ’lowering die dignity of die Court’. The 
Court's dignity is a precious and delicate thing, and a disturbance of its balance may have 
farreaching consequences to the administration of justice Public confidence in the ability of 
the Court lo administer justice must be maintained, and the public estimation of the Court’s 
authority, power and dignity though not the only factor in securing diat confidence, is an 
important one nevertheless. In Oswald’s book on Contempt of Court it is stated that contempt 
in the legal acceptation of the term, primarily signifies disrespect to that w hich is entitled to 
legal regard’. ‘Insolence to ihejudge by insulting words or conduct’, says this author, conslitutc.s 
Loi.iempt In Halsburv's I^ws of England vcd. 7 the matter is presented thu.s. 

Ii :s ntji trom any exaggciatcd notion of the dignity of individiuils that irrsults Ir) judges are not allowed, 
but because there i.s impf>scd upon ilie Canirt the diit^ of preventing brevi inanu iuiy attempt to interfere 
vvidi the administration of justice. 

In Viner’s Abndgnient, title Contempt A, referred to in (IR'IH) 132 E.R. fMO contempt is 
described as ‘a disobedience to the Court or an opposing or a despising the authority, justice 
or dignity' thereof It commonly consists in a parly’s doing otherwise than he is enjoined to do, 
or not doing what he is commanded or required, by the proces.s, order, or decree of llic Court’. 

In (184b) 10 Ir. Eq. Rep. 93 one class of cases in which Courts of Equity exercised tlic 
authority of committing for contempt was tlius described: 

When the Court which issues the attachment has awarded sonic process, given .some judgment, made 
some legal order or done .some uct which tlic party against whom it issues, or others on whom it is 
binding, have either neglected to obey, contumaciously refused to submit to, incited others to defeat 
by artifice or force, or treated with terms of conlumely or disrespect in the face of the Court, or of its 
minister charged with the execution of its acts. 
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(17()5) 97 E.R. 94, to which reference has been made by my learned brother Mitter J. was 
a case of libel upon the Court of King’s Bench Division by publication of a pamphlet which 
attacked that Court and the Chief Justice, l^rd Mansfield, and charged them with having 
introduced a method of proceeding to deprive the subject of the benefit of habeas corpus. 
Wilmot J. drew up an opinion on the case, which wjis never delivered in court, because the 
proceedings were dropped. 'Hie opinion was published after his death, and it has been 
frequently referred to with approval and respect. It was not followed by Fletcher {. in (1818) 
M(30. P.C. 36n 13 E.R. 15n who expressed his view of it in a passage quoted by Mukherjee 
J. in b3 Cal. 217 at p. 242. 

Ihe hasty and warm ebullition of a mind h aught with aibilrary notions, irritated and excited by a 
severe attack upon tlie whole Courts especially upon his venerated and adored Chief Justice, and tlie 
veiy reverse ot what is called a considered, digested and ulterior opinion. 

Although I have reproduced the quotation, I do not tliink it is of any paiticular importance 
in the present case, because as already Just indicated, Almon's case was concerned with a libel 
on the Courts, and not witli any otlier act which tended to undermine its autliority. 1 have 
no doubt that, il tlie police had refused to obey the order to leave the Court room, tliat would 
have iieen contempt. I have no doubt that il the arrest of Mr Datta Mazumdar had been 
ean ied out when, and where it was, without lawful authority and the Court Just having ordered 
his release, tliat also would have been contempt. But I cannot gather from any decision which 
has been brought to my notice that the alfronts put upon Mr Dutta Mazumdar, should in the 
( iicumstances of this case, be regarded as an insult to the Court, or that it undermined the 
authorit)' of the Court, by lowering the dignity of the Court in the public estimation. ITie last 
mentioned conclusion can be distilled from judicial decisions only by the discursive application 
of (ieneral w'ords which enshrine tlie principle, that acts which are subversive of the Court's 
tUithority or which otlienvise display a tendenrv to undermine public confidence in the 
administration of justice, amount to contempt. 

I l ome now to tlie lliird point argued in tlie case against Mr Janvrin and Inspector Hasan, 
which was tliat no warrant of commitment under Regn. 3 was in existence when Mr Dutta 
Maziimder was arr€\stcd. dlie onus of shewing lliis is on the petitioner, d'hese wairaiiLs are 
dated 3id June lfH3, the day of Uie ane.st. In para 3 of his alTidavit Mr Jiuiviin speaks of tlie 
orders he received from the Commissioner of Police on 2nd June and in that paragraph he 
says that he was insUucted to eifect the iirrest of die security prisoners if tliey w^ere released. It 
is pointed out that die warrant for his arrest was not shown to Mr Dutta Mazumdar when he 
was arrested. 'Die fact that Inspector Hasan said nothing about a warrant is referred to. The 
events which took place between the airest and *he production of die warrants for 
Mr J.C. Gupta's inspection are dwelt on. Arguing the inference from all these circumstances 
the conclusion is sought to be reached diat the w';uTiuits under Regn. 3 were brought into 
existence after Mr Dutta Mazumdar had been arrested. My learned brodiei Mitter J., has been 
peiiiuaded to accept this conclusion. Aftei giving die matter anxious consideration, I find myself, 
with the greatest deference to my learned brodier, unable to agree, lliese warrants, seven in 
number, were drawn up and signed in the SecreUuiat Buildings. II diey w'ere not in existence 
when Mr Dutta Mazumder was arrested it is unlikely in the extreme that Mr Janvrin would 
have been in possession of them when Mr Gupta spoke to him. Pondering Mr J.C. Guptas 
affidavit with die utmost care I cannot sec how, as suggested, an hour must have elapsed 
between the time when Mr Dutta Mazumder was aiTcsted and die moment when the file 
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containing tlie wamuits was shewn to Mr Gupta. Mr Gupta went to my learned brother Mitler 
[.'s chamber when Mr Dutta Mazumder was arrested, llic chamber is not fiu* away. He returned 
from iliere almost immediately. He spoke to some pereons and then met Mi Janvrin and was 
!»hev\ii the wananls. llie argument advanced necessarily involves the assertion that tlie warrants 
^\ere prepiu^ed in the Secretariat Offices and delivered to Mr Janvrin in less time than it took 
tor the e\ ents just indicated to happen. Official business tiikes time to transact. Its routine is 
elaborate and its march unhurried. Ihc wamuits, seven in number, would require to be drawn 
up or at leiist tilled in. rhey would have had to be signed; tlicir reference numbeis or otlier 
marks would ha\e had to be entered in some register; tliey would have had to be placed in 
a cover, tuid handed to a messenger who would lequire to be instiucted a.s to the person to 
whom tlie\ were to be deli\ered and the place at which he would be found. Ihe nies.sengei 
would ha\e had to co\er the distance which separates the Secretariat Buildings from the High 
C ourt .Airiveil here he would have had to find Mr Janvrin in a crowd of pecqile who were 
standing about in tlie corridors between the Sessions Court room and tlie Inspector's room. 
I'he warrants, it is asserted, were not in existence when Mr Dulta Miizumder was arrested, yet 
when Mr J .C. CJupta came to Mr Janvrin the latter prtiduced them from a file with w'hat would 
look like the dextentv of a conjurer producing rabbits from a hat. It is an argument I am unable 
to accept. T he case against Assistant Commissioner Khan Saheb Abdul CialTur remains to be 
cun.sidcued. The affidavit of Mr Ciirija (lUpta Bhaya conUuns this statrMiient: 

I L\une out ot I’ e Court room accompanied by Mr J.P .Mitter, Barnster at-luw and m(‘t Mr (jlialur, 
.Assistant Comi..issioner whom we both knew. In the comdor jnsl outside the C'ouit room I encjuiii'd 
liom Mr CJhalnr how Dutia M;izumder could be aiTcsted in the Court precincts whereupon the said 
Mi (Ilialui said that die Police had the permission of die Chief Justice. Mr Miltei wa.s widi The when 
ihf said Mr Ghafur said so. 

lliereiipon Mr Mitter and 1 returned to the Bar iJbrarv' :md on the way near du* Advoc'Jites’ labiarv 
w<* met Mr N K. Ba.su Arhocate and Mr Mitter scud to Mr Basu, ‘Have you hcaid dial the C'hief Justice 
hai permitted arrest of these men in the C'ourt Can he do that’.’* Mr Basil smiled and said 'I leseive 
mv judgment 

Afier I came back to the Bar labrarv’, I spoke to the Shuiding Counsel amongst otliei friends about 
I harl been told bv Mr Ghafui. 

I he aftiddMt of Mr Josho Prokash Mitler contains the following .statement: 

1 came out ol the ( 'ourl room with Mi Gupta and met in the corndor Mr ( rhiifiir. Assistant Cominissionei 
of Police, whom both of us knew Mr tiupta enquired from him how^ it was dial Dutta Ma/umder hail 
been ancsted in die Court precincts, whereupon Mi t'h.itur infomied Mr (iupta Uiat the IVilice had 
die peirnission of die C 'hie f Justice. I returned to die Bar library club accompanied by Mr Gupta. On 
the way I met Mr N.K Basu and asked him if he had heard dial die Chief Justice had pennitted the 
arrest of these persons in die Court precincts and whether the learned Chief Justice could do so. 
Mr Ba-su letuimng to the Bar Dbrary Club I spoke about it to Mr S.M. Bose,* Advocate- General. 

Now, if the .statement imputed to Khan Salieb Abdul Gafur that the Chief Justice had 
accorded permission for the arrest of Mr Dutta Mazumder is contempt by reason of its being 
a slander of tlie Chief Justice, then as the learned Advocate-General remarked, the repetition 
of this statement would amount to a publication of the slander. But in my opinion^ good sense 
requires that the matter should not be looked at in vaeuo. Excitement was probably running 
high, and what it would be unpardonable to repeat under normal circumstances, might very 
well be overlooked when uttered in a mood of excitability at a time when public curiosity was 
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in a fcmienl. I think we may safely acquit these genthMiien uf any intention to defame the Chief 
Justice. But if a technical publication of slander may he c ondoned in the cases of two barristers 
learned in tlic law, I cannot see how we can fcir that slander punish a police r)fricer whcj must 
be less acquainted with the lore of defamation and contempt. Alter all did lliis officer intend 
to be disrespectful:* 1 his is not the case (if one who says in words that have bc^en measured 
and weighed and deliberately selected that the Chief justice has bec(.^me a cieature of the 
executive. These were the words of an excited person who had no time to consider the legal 
implications of an answer he was making to the question of anotlier excited person. Surely tlie 
Court is not expected to visit witli punishment ever)’ ungucuded impromptu ntterdnee which 
may possibly contain a innuendo which is defamatory of tlie Court or of a Judge. I say ‘possiblv' 
for can we be sure, in all the circumstances, that the statement ‘that tlie police had the pemiission 
of the Chiefjustice’ carried (he implication that the Chief Justice was subsement to the executive? 
I do not find it difficult to tliink of more thtUi one construction quit(‘ innocuous which these 
words might bear, dlie Khan Siiiieb, who had nothing to do w’ith the arrests, might veiy well 
have lu'ard that the permission of the Chief justi^ .? had been obtained for the unusual policing 
precautions taken in the High (?ourt building on that day. He would have known at the same 
lime the* the Deputy (Commissioner in charge of the police parly had authority' to arn^st the 
security prisonci*s. Slipshod association of ideas and carelessly chosen words might have led 
him to say somctliing which gave Mr Gupta Bhaya and Mr Mitter the impression which tliey 
s(‘em to have nn eived. Tins I think is quite probable and I am therefore not prepaied to say 
that the statement attiibuted to tliis oHicer wiis within the mischief of a contempt which consists 
of a slander on the C’ourt or on a Judge. 

In ()3 Cal. 217 Mukeiji J. gave caieful considerration to the alternative meanings of the word 
hobnobbing’ before accepting the view that ‘hobnobbing witli the executive’, meant ‘mixing 
lieely in a cringing spirit with a view to ciiny' faxour’ with the executive. Reading that case as 
a whole, there can be little doubt that die ('ourl i*..jnimously found tliat the article complained 
of was a cakulated ;uid deliberate contenipt,and .s tlie C'hief ju.stice said, ‘capable of great 
public mischief. That case beai's little parallel to the case alleged here either as regards the 
intention of the delinquent, or, the consequences to the adniinislration of justice of the words 
which weie employed. 'Hie basic principles of libel liai e been set out in many well knowm 
text books on that subject but few surpass in c larity and simplicity of expre.ssion the now ancient 
work entitled ‘The Uiw of Libel’ by Holt. I would like to quote tlie passage with vliich tlie 
author concluded his Chapter in Libels agaiast Courts of Justice: 

It is necessary as we have shewn, tliat Courts oi {u.siicc should have power to punish for contempts, 
hut It is a pow'cr which has its justification in necessity tilone, .uid should larely be exerc ised, and never 
but in those cases where die necessity i . plain. 

In Miscellaneous case No. 38 the complaint against Seigeant Brewer was not developed, 
and I do not think it necessaiy therefore to say anything about it. As already stated at the 
beginning of my judgment, I am of the opinion, tliat both rules should be discharged. 

By the Court. - 'Fhese rules arc discharged. 

Rules Discharged. 

R.K. 

i Doc. ‘27. 

In the original document it is printed as House. May lie this is a niispnnt for ‘houi-s . 
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A Q, Official NoUngs reg. interrogation 
(15.7.1943-17.7.1943) (extracts) 

File No. 44/2/43 - Home Poll (I) 

[N.\]\ 

A Summar\' of the replies so far received to our letter of 25-3-43* is put up. 

2. It will be seen that in most provinces there are no special interrogation centres and tliat 
interrogation is conducted b)' oflkers of the special Branch. (Coorg and Baluchistan may be 
omitted from consideration at present.) Apart from the Punjab, Madras, Bombay & IJ.P. are 
aliNe to the need for interrogation. Fhe U.P. consider their present arrangements, vi/., 
interrogation by officer of the S.B., or Hqrs staff of the C.I.I). quite satisfactory. Madriis 
consider their arrangement satisfactory for ordinaiy* purposes, but not for the interrogation of 
leaders of all-India importance. The quesUon of establishing an interrogation centre is under 
consideration. Bombay are satisfied with the arrangements in Bombay City. Though they liad 
to send 2 hfth-ColumnisLs to the C.S., D.I.C., recently. Our suggestions will be borne in mind 
b\ them w hen considering the proposed reorganization of the C.I.D. We should perhaps ask 
u> be informed of the decisions on (1) die question of an interrogation centre in Madnis (2) 
the reorgan ation of the Bombay C.I.D. 

3 'Die Bihar, C.P. and .Assam replies are hardly satisfactory. Bihar do not say who 
conducts the interrogation at present (ct. J.S.’s pencil remarks on S.No. 13). Bihar had the 
worst of the Congress Disturbances and Jai Prakash Narain & his C.S.P. group belong to that 
province. Fhe importance of adequate arrangements for interrogation of suspects there neeil 
hardK be stre.ssed. We should perhaps ask lor more information which would justify tlieii 
present altitude. If pressed, they might of course plead paucity of suitable officers as a difliculty 

1. As regards CP., we may agree that the qn. of detention in police custody might be 
taken up when tlie need arises but there should be no harm in providing for police custody 
its an alternative to jail custody in advance against real emergency, llicy add that specially 
idled and trained interrogation staff would not be available, 'riiis was exactly the reitson 
why we suggested that steps should be taken to provide such staffs. As regards the hist sentence 
of the C P. letter, the main point of our letter was that interrogation by special staff should be 
undertaken in respect of the more important persons. We may perhaps explain the position 
to tJie P.G ^ and suggest that the question of prov iding special staff should be further pursued. 

5 Assam also plead lack of officers as one of the reasons why special .staff arc not necessaiy. 
I^ck of officers may be a practical difficulty but can hardly affect the question of necessity 
for the staff. Assam might perhaps be encouraged to increase their C.I.D. strength so as to 
include a proposition of officers for such special duties. A.ssam do not refer to the custody in 
which susf ects are kept while being interrogated. We should perhaps ask for information on 
this point. 

6. The Punjab suggestion regarding the duration of detention for interrogation should 
perhaps be put to P.(j.’ s in any further communication to them. 


SJ.L Olver 
5-7-43 
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Bengal reply is important and must be awaited. 


S f.L. Olver 
17-7-43 

Bengal, N.W.F.P. and Delhi replies have been added U) the file. A reminder to the remaining 
provinces is also put up. 

2. I he summary has been brought up to date. Bengal have not found any nete.ssity for 
special interrogaUon centres; nor have they had any difficulty in the matter of jiroviding trained 
staff lor the interrogation from the Provincial C.I.D. Iliey do not propose to adopt our 
suggestions. 1 he N.W.lvP. reply shows tliat certain C.I.D. officers function practically as a 
special stall lor interrogation though tliere are no special interrogation centre. In Delhi the 
Red Tort apparently lorins a special centres though there is no special staff. 


SJ.L. Olver 
17/7/43 

1 l)<H 'A Chaptei I H. 

} I*Cj. l^iDvinrijil CjovcmmciiL 


A Official Notings reg. inteiTogation of prisoners 

(continuation of Doc. 48) — (dt 19.7.43-24.7.43) 
(extracts) 

I'llc No. 44/2/43 - Home Poll (1) 

[NAl] 

n. e summary of replies received from Pro\'incial Covernment may be seen. Tliough incom- 
plete, important replies are now on tlie file. 

2. We need not concern ourselves here with the question of tlie conditions of custody of 
security prisoners under Defence Rule V29. 'Phis has been dealt with in detail in another 
iclercncc to Provinces, the replies to which are still coming in and will be submitted separately 
whcMi complete. Thr. question at issi " on this file is tJie. interrogation of prisoner under rule 
12!) and tlie efficiency of I^ovincial arrangement in this respect. It will be seen that all Provinces 
I laim to be more or less alive to the necessary' for thorough inteiTogation in such cases. The 
extent to which specialized airangements have been made for interrogation varies veiy greatly, 
however, from the Punjab where special accommodation in I.ahore is provided and where 
interrogation has long been one of tlie principal police methods of gaining information, through 
n.P., Bengal, Bombay City and to a les.ser extent Madras, where inteiTogation is largely 
undertaken by the exisUng Special Branch stalT, to Bihar C.P. and A.ssam where one may 
legitimately infer that little if anything is done at all in the way of interrogating these prisoners. 

3. Our letter will, I think wc may legitimately hope, have roused Provinces to some more 
adequate idea of the importance of these interrogations. Furtlier practical steps to raise 
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ProN iiicial eflkiency depend ;ilmost entirely on staff and I suggest this is now a matter for 
Police section to pursue with the different Provinces concerned. D.I.B. may see. 


SJ.L. OIvcr. 

Addl. Seev. 

1 am not sure that we did not make a mistake in confining our letter to ‘persons detained 
under D.R. It may be eqiuilly important to have arrangements for the interrogation of 
persons detaint^d under D.R. 26 - but there we are up agciinst this difficulty that llie Security 
Pnsoners Rules contemplate detention in a jail. 

If D I B. has any immediate remarks to make on the Provincial Replies we should be glad 
to lui\e them as soon as possible, since H.M. will no doubt wish to see this file before the 
end of the week. 

R Tottenham. 
2()/7/i:i. 

I hci\e been thiough the replies received to Home Department's Express I,etter of May 2.)lh 
addiessed to all pKninces, and confess to a good deal of disa[)pointinent with most of them. 
With feu exceptions, none of the Provinces seems to recognise that, although the subjec t of 
H D's lette* was linked with Rule 129, D.I.R., good interrogation is one of the main pillars ol 
dt^tHtion in all circumstances, and that, whether in ;ui emergency of the firesent kind or undei 
more normal condition, it will be to the advantage of province's to have at their disfxisal an 
exp(.*rt inieiTogation staff working on scientific lines as llie instrument for bringing to light the 
true latLs about crime of all sorts and so providing an additional means to prevention ol 
similar occunences in the future Perhaps it is that province.s have shied off the idea conveyed 
In ihc word ‘centie'.and prefer to cany on in their more or less hapliiizard mt^ihofls for 
Intel rogation when and where nec essary. 'Hie emphasis might I think, have been on the word 
Malf although expenenco has shown that there are certain psychological advaiilagcrs attending 
to the existence of place known to be set apait for interrogation purpose's. 

2 riu'ie aie the making of good interrogation organisations m .several province.s, but to 
tin mind the only province which hits shown really first class results from interrogation on a 
svsu inaiic basis and with entire disiegard to the matter of time taken, is the Punjab. Compared 
with the Punjab, th(‘ rest are nowhere. We cannot very well tell provinces this, and I am 
UiK.eiuun wheilier ilieie would be any advantage in returning to tJie charge to insist <jii 
Provinces taking the matter more' seriously. I propose to discuss the subject thoroughly in lh<' 
couise of my (ortlKoming tours and will endeavour to bring home to the authorities concerned 
what they stand to gain by having a scientific set-up for this work. If the delay consequent on 
giving elfeci to this proposal is considerc'd undesirable, I will discuss an alternative with 
Addilion.il .Secretary. 

(I would be glad to have H.D.'s file back as soon as it c.'ui be made available in carder to 
take copies of the replies from Provinces). 

Pildich 
24. 7. 43. 

H.I). (Sir R. Tottenham). 

D.I.B. u/o No. 12/IM;/42, dated 24 July. 1943. 
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1 ihink H.M. would like lo see this lile at this sUige. I would not recommend any immediate 
action, since I tliink better progress is likely to be made by the pei*sonal discussions contemplated 
by D.l.B. and possibly by some further general discussion at a fortlicorning Security Conference. 

K. Tottenham. 
20.7.43. 


Sahu and others (Petitioners) v. Emperor 
[Brough and Sinha JJ. (20 July 1943)] 

AIK, Vol. 30, 1JM3, Patna, pp. 340-02 


Criminal Revns. Nos 34, 391 to 3!)3, 39t),4(K),t92 to 40H, 410, 413, 41.5, 127 to 429, 434, 44.3, 
140, 4()2 and Criminal Misc. Nos 21, HI to Kl, 80, 101 and 107 of 1913, Decided on 20lh July 
if M3 

/{.K. Choudhury (in 34), P.N. Sanyal (in 39!), K.N, Lai (in 392), RN. Sanyal (in 400), 
NX'. Chush (in 402), S.K. Mitra (in 403), A.N. Challerji (in 404), M.N. Pal (in 406), M.N. Pal, 
VC. Chosh and R.N. Bhaii^at (in 407), A.N. Chatterji (in 108), M.N. Pal (in 410), M.N. Pal 
and N.N. Sen (in 4131, R.S. Sinha (in 413), Ganesh (in 427 and 428), Gunc^hivar Pd. (in 
129), Rajeshwari Pd. (in 434), M. Rahman (in 445), M.N. Pal and Kailash Ray (in 446), 
HP. Sinha and Kedar Nath Vartna (in 462), NC. Ghosh and R.N. Bhagat (m 24), A.K. Varma 
(m 81), A.N. Sahay (in 82), A.K. Varma (in 83), A.K. Miller and Kailash Ray (in 86), 
S. Montullah (in 101) and S. Mehdi Imam and P.N. Sanyal (in 107) — for petitioners. 

A(lvo( ate-(jeneral and Assist, (h)vernment Ad'. » rate — for the Crown. 


Brough J. - 'These applications have been made by a number of persons sentenced under 
the powers [)urported to have been confenvd by Ordinance 2 of 1942 (Special Criminal 
Courts Ordinance, lf)42) who contend that notwithstanding Ordinance If) of lf)43 (Special 
C.^riininal Courts Repeal Ordinance, 1943) their detention is illegal and under S.4fU, Criminal 
P.C., seek an order of tliis Court that tliey be set at liberty or brought to trial according to 
law. Ordinance 2 was promulgated on 2nd laniuuy 1942 by the Governor-General under 
S.72 of Sell. 9 to the Government of India Act, 1935. llic Ordinance, originally limited by 
S.72 above to a period of six m» ^ths, was extended by tlie India and Burma (Emergency 
Provisions) Act of 1940 and an Order in Council made thereunder and remained in force 
until repealed as hereinafter mentioned. The Ordinance w«xs not complete in itself, it came 
into force (S.l (3)) in any Province only on notification by the Provincial Government; that 
notification could be given originally only on the existence of an emergency arising from a 
hostile attack ox. India but by ordinance 42 of 1942 promulgated on I9th August 1942 tlie 
power was extended to cover an emergency arising horn any disorder in the Province. The 
Provincial Government brought the Ordinance into force in this Province by Notification 
No. 9()CC dated 21st August 1942. Even that notification was not enough to set the Special 
Courts to work trying cases, as the Ordinance also left it (Ss.5, 10 and 16) to the Provincial 
Government or a servant of tlie Crown empov/ered by die Provincial CJovemment in that 
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behalf to direct what cases or classes of cases tlie several Courts should have jurisdiction to 
tr\'. Under tliese sections various orders have been made directing the trial of cases by the 
se\ eral Special Courts set up by the Ordinance. It is by these Courts and under these orders 
that the viuious applicants have been tried. 

The validitx^ of tlic Ordinance wits soon after it came into force challenged in this and 
other High Courts. ITiere is no need to discuss the cases in detail. This Court decided in 22 
Pat. 175 that the Ordinance was not invalid and similar decisions were given by the Courts 
of Bombay and Asslhabad. On 21st April 1943, however, the validity of the Ordinance having 
been challenged before it on grounds not tiiken before any other Court a Special Bench of 
the Calcutta High Court declared the Ordinance to be ineffective to confer Jurisdiction on the 
Special C«)urts: A.l.R. 1943 Cal. 2R5. Phat decision wiis carried on appeal to the Federal Court 
in A I R. 1943 F.C. 3t) which on 4th June 1943 dismissed the appeal. ITie elfect of that decision 
was that all the trials which had been held throughout India under the powei's tlumght to 
ha\t' been conferred by Ordinance 2 were found to have been without Juri.sdiction. Conse- 
quently on the next day 5th June 1943 the Cio\ernment of India Published Ordinance 19 of 
1!>43. I'he question for detennination in these cases is simply what, if any is the legal effect 
of Ordinance 19. C)n 1 2th July 1943 while this case was being argued the Calcutta High Court 
gave a decision on a similar point but no report of the judgement except those in tlie daily 
press w'as available up to tlie time the argument w^as concluded and the Court did not think 
It necosscuy or desirable to postpone the decision in these cases on tliat account. Ordinance 
II* begins > ith the following preamble: 

Whereas an emergency has arisen which makes it necessary to repciU tlie Special Criminal C’ourLs 
(.)idinance 1942 and to provide for certain matters in connexion with such icf)ral 

and then follow five enacting sections purporting to be made and pronnilgat(‘d by the 
GtA'enior-General under S72 of Sch. 9, (Joveinment of India Act, 1935. Section 1 brings the 
Ordinance inU) elTect at once: Section 2 repeals Ordinance 2 of 1942: Section 3 deals witli 
lases the trial of which under Ordinance 2 had been concluded: Section 4 declared all pending 
proceedings under Ordinance 2 to be void and transferred them to the appropriate Magistrate 
tor dLspcjsal according to the ordinary law: Section 5 granted an indemnity to servants of tlie 
C rown fur acts done under powers purported to have been conferred by Ordinance 2. It is 
S.J which i.s material fur the present cases and it reads as follows: 

GonlirmaOon and continiKuue, subject to appeal, c»f sentences. - (1) /\ny sentence passed by a 
lipetidl Judge, a Special Magistrate or a Suiniiiary (’oiirt in exercise of juiisdit tion conferred oi 
purporting to have been conferred by or under tlie sard Ordinance shall have effect, jmd subject to 
the succeeding proviMons of tins sections, shall continue to have ctfcct, as if the trial at which it was 
ficLssed had lx;en held in accordance with the Code of C'liminal Procedure, 1898 (5 of 1898), by a 
.SessioRs Judge, an Assistant Sessions Judge or a Magistrate of die First Class respectively, exercising 
Kjrnpetent jurisdiction under die sard Code. (2) Notwithstanding anything contained in any odier law, 
any such se ntence as is referred to in subsection. (1) shall, whctJier or not die proceedings in which 
die sentence was passed were submitted for review under S.8, and whether or not the .sentence was 
the subject of an appeal under S.13 or S.19 of the said Ordinance, be subject to such rights of appeal 
a.s would have accrued, and to such powers of revision as would have been exercisable under the said 
Code ii the sentence had at a trial so held been passed on the date of die commeiKemcnl of this 
r)rdin'\nc.e. (3) Where any such sentence as aforesaid has been altered in the course of review or on 
appeal under the said Ordinance, the sentence as .so altered shall for the purpo.scs of this section be 
rleemed to have been passed by the Court which passed die original .sentence. 
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As the decision of the Federal Court in A.I.R. 1943 F.C. 36 was the effective cause of the 
promulgation of ordinance 19, so it will also be the most important factor in determining its 
validity. It will, therefore, be convenient at the outset to see what the Federal Cojrt did and 
did not decide. It did not decide that the whole Ordinance was beyond the legislative powers 
of the Governor-General under S.72 although the majority of the Court (Vaiadachariar CJ. 
and Zafrullah Khan J.) stated tliat the arguments on this point raised substantial and important 
questions. There being no decision of the Federal Court on this point it is so far as this Court 
is concerned concluded by the decision of the Special Bench in A.I.R., 1943 Cal. 283. What 
the Federal Court decided as 1 understand the judgment of Varadachariar CJ. who delivered 
the judgment of the majority (Rowland J. dissented)' was that it was only the executive orders 
made under Ss.5, 10 and 16 of the Ordinance that outside the jurisdiction of the High Court 
and abrogated die operation of the Criminal procedure Code (particularly Ss.5, 28 and 29) 
and diat such executive orders could not have such effect in law and that therefore Ss.5, 10 
and 16 of the Ordinance were beyond the legislative powers of the Governor-General wiUi 
the result that all trials purported to have becii held under the Ordinance had been without 
jurisdiction. That judgment created a situation in which some acUon by die legislative authority 
was c'SJ^ntial. Ordinance 19 makes provision for the trial of all future cases (including pending 
cases) under the ordinary law and for indemnity to Government servants for past acts; the 
propriety of these provisions has not been questioned. The Advocate-General further con- 
tended diat it had obviated the necessity of a retrial of every case the trial of which had already 
been concluded, while meeting the objections which had been raised in die course of the 
argument before the Federal Court owing to the deprivadon of the right of appeal. It is argued 
however on behalf of the petitioners that the Ordinance has not succeeded in achieving this 
object for reasons which fall into three main classes; it is said first that legislation of this type 
is ultra vires, secondly diat this particular legislation is ultra vires and diirdly that as a matter 
of construction this Ordinance is ineffective. 

It will be convenient to deal with the last an* ! narrowest point first. For this purpose it is 
to be assumed that the Ordinance is not open to objection on the giound that it or any 
material part of it is beyond the legislative powers of the Governor- General. It appears that 
niy view on this point differs from that which I understand found favour with the majority of 
the Calcutta High Court. I therefore express the opinion I have decidedly formed with some 
diffidence, although I derive some comfort in diat on diis point. I am, I think, iu agreement 
with Sen J. I find S.3 perfeedy clear and but for the arguments which have been addressed 
to us and the decision of the Calcutta High Court I would have contented myself with saying 
that it means what it says. I will however try to elaborate though not I think to improve the 
language of the section: Fhe sei ‘mce of a Special Court notwithstanding that it had no 
jurisdiction to pronounce it, shall have the same effect as an equivalent sentence passed by a 
competent Court at a trial held strictly in accordance with the provisions of the Criminal 
IVoct'dure Code and shall continue to have such effect subject to the proviso that the sentence 
may be considered and affirmed, reduced, set aside or enhanced, on appeal or in revision 
by the same Court and, on the same grounds, as if it had been passed by a competent Court 
at a trial held in strict accordance with the (Criminal Procedure Code. 

It is said that to give legal effect to the sentence alone without dealing with the trial and 
conviction is ineffective. As between the Crown and the prisoner it is the sentence and the 
sentence only tliat matters: the question is whether the Crown is entitled to hang, imprison 
or fine these petitioners as the case may be, or is it not.'* If the Ordinance does no more than 
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give the Crown a right to bring these petitioners and otliers tried under Ordinance 2 to trial 
under due process of law it does notliing. That right exists independently of these Ordinances 
in regard to any person who is properly chargeable with the commission of an offence. These 
trials were without jurisdiction so that no person tried at any of them could plead either his 
previous conviction or acquittal as bar to a future trial unless S.3 of Ordinance 19 has, as 1 
think it has, given him a right to plead his sentence as a bar under S.4()3, Criminal P.C., to 
future proceedings. I conclude therefore that S.3 does give legal effect to the sentences subject 
to the right of appeal and liability to revision. It is then said that, although the sentence is 
legal, as the trial at which it was passed was not held in accordance with the Code of Criminal 
Procedure, as soon as it is brought before the appropriate Court in appeal or in revision it 
must be quashed. Ihe point is a short one depending solely on the meaning of a dozen words 
in this Ordinance; the material words are be subject to such rights of appeal , . . and to such 
power of revision ... as if the sentence had been passed at tlie trial held in accordance with 
the Code of Criminal Procedure. 

To my mind to hold that it is open to the appellant or petitioner to say on appeal or in 
revision that the trial was not in fact held in accordance with the provisions of the Code of 
Cnminal Procedure and that therefore the sentence must be quashed is to give no effect to 
the last clause of the w'ords I have just quoted. For all purposes, it must be assumed that the 
trial at which the sentence was notionally passed was held in accordance with the provisions 
of the Code I certainly do not say the Court may not exercise its inherent jurisdiction to set 
aside a sentence if the prisoner is not shown to have had a fair trial, but technical objections 
tliat this or that section of the Code have not been complied with cannot be entertained. 
.Assuming the Ordinance to be in other respects valid, I do not conceive it to be the duty of 
this Court to give General directions for a retrial of the petitioners. Retrial would be a question 
for the Courts sitting in appeal or revision after consideration of the merits of each case as 1 
do n«)t lliink a retrial should be ordered merely because the Special Courts did not confonn 
to the Code of Criminal Procedure, so that the sentences are not based on a legal conviction. 

In this connexion a special objection was raised by Mr Awadhesh Nandan Sahay in Criminal 
Miscellaneous cases Nos HI, 82, 83, 86 and 101 of 1943. The petitioners in these cases had 
b^en sentenced to death and Mr Sahay contended that their case was not covered by S.3 of 
Ordinance !9 and therefore there was no course open to the Court but to make an order 
under S.491 (a) of the Code, directing them to be brought to trial according to law. Section 
3 provides that the sentence of death is to have effect as if it had been passed by a Sessions 
Judge at a trial held in accordance with the Code. By virtue of Ss.3i 92) and 374 such a 
sentence so passed is of no effect until confirmed by the High Court. Section 3 makes no 
reference to confirmation, it might perhaps have been better if it had, but I do not think the 
omission is material. An appeal or application in revision docs not follow automatically from 
a sentence, and tlierefore the right to appeal and the liability to review had to be expressly 
conferred. But under the Q)de what is generally known as a Meath reference’ follows 
automatically on the passing of a deatli sentence by a Sessions Judge. I see no reason why 
the same consequence should not follow from the sentences which are to have effect as if 
they had been so passed by a Sessions Judge. It is objected that there is no one to make the 
reference as the Special Judge has ceased to exist, but the Code does not lay down who is 
to submit the proceedings to the Court and I see no reason why the proceedings should not 
be submitted by the person who happens to have custody of them. I therefore hold that, if it 
legally can, the section does have the effe ct contended for by the Advocate-General. 
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It is convenient at this point to deal with two points outside the main line of argument 
Mr Chakraberty, whom we permitted to address the Court although the case in which he had 
been instructed had been withdrawn, submitted that S.3 (1) of Ordinance 19 was repugnant 
to S.2 (the repealing section). I can see nothing in that point. In the first place, S.2 is really 
only a gesture of courtesy to the Federal Court as after their decision there was nothing 
effective to repeal and secondly, the Ordinance was purely procedural and the repeal of a 
procedural statute cannot affect matters concluded at the date of the repeal. All that S.3 (1) 
required was that the sentences referred to should be ascertainable, and that they clearly are. 
Mr M.N. Pal argued that Ordinance 19 did not apply to pending cases’ by which he meant 
cases in which the sentenced person had filed an application under S.491 which had not been 
disposed of by 5th June 1943. He did not apparently include persons who had filed such 
applications which had been, as is now known, wrongly dismissed by various High Courts 
who had not the advantage of the argument addressed to their brethren in Fort William. The 
Ordinance is retrospective or nothing; its terms are to my mind precise on this point’ ‘Any 
sentence passed’, I sec no reason to exclude die case of persons who had filed applications 
under S.491. It remains to consider the more important and difficult point of the constitutional 
validity of the Ordinance. 'Ilie division of the objections into general and particular is perhaps 
not strictly scientific but it is sufficiently accurate to be useful. The general objections are based 
on Ss.210 and 212 and on S.202, Government of India Act, 1935. 

First it is said that the decision of the Federal Court in A.I.R. 1943 F.C. 36 is an absolute 
bcU' to legislation by any legislative authority in India on the same subject. That proposition 
is too wide. The true proposition is that a decision of the Federal Court in a constitutional 
matter (not being a question of conflict between different Legislatures) having been given on 
certain premises no Legislature can enact legislation which will affect the validity of tlie premises 
but if the same or similar results can be reached by legislation the validity of which depends 
on different premises the previous decision wifl be no bar. In other words, a Legislature may, 
if it can, get round the decision but may not over ule it. This objection therefore on examination 
[iroves to be a particular objection and not a general one and I will return to it in due course. 

Secondly, it is said that as S.3 of Ordinance 19 is repugnant to the Code of Criminal 
Procedure and does not alter, repeal or amend it in express terms, it is therefore invalid by 
virtue of S.202, Government of India Act, 1935. No authority was quoted to support that 
proposition and I can find no wairant for it. Ordinance 2 attempted ncit a general repeal of 
the Code but to make it inapplicable to certain cases, and the intention of Ordinance 19 is 
tlie same. All that could have been done therefore would have been to insert some such 
words as ‘Notwitlistanding anything in the Code of Criminal Procedure’. I am not prepaied 
unless constrained by authority a’'»d none has been eferred to, to hold the insertion of these 
words essential, if the meaning of tlic enactment is clear without them. It is true these words 
were used in the United Provinces Regulation of Remissions of Rent Act, 1935, which was 
considered by the Federal Court in 1940 F.C.R. 110 but the Court gave no indication that 
they were essential to the validity of tlie Act. It was admitted that had the Code been an 
enactment passed after the coming into force of tlie Government of India Act, 1935, this 
argument would have been untenable. The argument is based only on S.202. But that sections 
is only providing in terms for tlie continuance of tlie law in force before the Act, and making 
applicable to it the principles which will apply automatically to all law made after the Act and 
I must hold that pre-Act law can be modified by repugnancy just as post-Act law can be. 

It was faintly argued that the Governor-General under S.72 of Sch. 9 had no power to 
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repeal, or modify any existing law. If that were so, S.72 would be practically useless because 
the field of human experience is nowadays so well covered by legislation that it is almost 
Impossible to devise a new law which does not to some extent cover die same ground as an 
existing one. In my opinion, however, that contention is contrary to the plain words of the 

Act which savs that an Ordinance under S.72 ‘shall have ... the like force of law as an Act 

✓ 

passed by the Indian legislature'. 'Fhe Indian legislature may by Act repeal or modify an 
existing law and therefore the result of S.72 is that the Governor-General may by Ordinance 
do the same. This view is in accordance with what I understand to be the view of the Federal 
Court in A.I.R. 1943, although the point did not actually arise having regard to the decision 
on another point and is that adopted by the Special Bench of this Court in 22 Pat. 175. I hold 
therefore what I have called the general objections to the validity of the Ordinance to fail. 

Finally I turn to consider the particular objections to tliis piece of legislation. It is to be borne 
in mind that the pronouncement of the Privy Council in (1878) 3 A.C. 889 that within their 
own sphere the powers of the Indian l^^gislature are as large and ample as tliose of Parliament 
itself is still good law notwithstanding the Government of India Act 1935 and the burden of 
shewing the existence of some resdiction is on those who assert it, this was laid down in 1940 
F.C.R. 1 106 which decided there was no objection to retrospective legislations per sc. The true 
effect of S.3 (which is the only one material) is, as I have already held, to direct the execution 
of sentences and provide for appeal and review in an ascertainable number of specific cases 
which were determined in good faith but in fact without jurisdiction under the ordinar)' rules 
of substanti\ law and evidence though not of procedure by persons who were selected from 
among the officers ordinarily exercising judicial functions in criminal matters. It is said to be 
invalidly enacted on a number of ground which are substantially distinct 

First it is said that under S.72 the legislative powers only arise on the existence of an 
emergenev and that there was no emergency. ITie Governor-General whose words I have 
already quoted has declared that an emergency has arisen necessitating tlie ordinance. In my 
opinion, in face of that declaration, the decision of the Privy Council in 58 LA. 109 precludes 
this Court from eillier enquiring whether an emergency exists or whether tlie Ordinance is 
conducive to the peace and good Government of British India and apt to meet the emergency. 

Secondly it is said the legislation was merely a colourable device to flout tlie decision of 
the Federal Court and therefore void on the analogy of the order of the Punjab Government 
considered in A I R. 1943 I^h. 41. ITiis argument too seems to me untenable. 'Fhe Ordinance 
goes a long way to meet the criticisms made on Ordinance 2 of 1942. It nitikes no attempt 
to peqietuate the special Courts as it would appear it could have done by suitable provisions 
and as to the past it restores the Jurisdiction of the High Court the absence of which formed 
the principal, though not the only, ground of complaint against the system set up by Ordinance 
2. It seems to me impossible to say it is merely a colourable device. 

rhirdly it is said the subject matter of the Ordinance is not within the powers of the Federal 
Legislature under S.KX), Government of India Act, 19*i5 and tlierefore not within the legislative 
powers of tlie Governor-General under S.72 of Sch.9. In other words, tliat the subject matter 
of the Ordinance is not comprised in any one of the three lists in Sch.7. This objection was 
perhaps the most strongly urged and at the same time the most unreal of all objections put 
forward. It is admitted that a proclamation under S.102 having been made all three lists are 
equally now the field of the Federal I^egislature and that if any subject matter is omitted from 
tlie totality of the three lists the Governor-General may under S.104 bring it in and allot it to 
a list. If therefore the subject matter of this Ordinance is not to be found in Sch. 7 the 
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Governor-General can in the exercise of his discretion put it there and it will make no 
difference for this purpose which of the three lists he selects. 

In my opinion however it is covered by the item Criminal Procedure (Item ? in list III). 
Ordinance II of 1942 was clearly ‘Criming Procedure’. It was argued by Mr Baldeva Sahai 
for certain petitioners that as the procedure under which the sentences were passed was invalid 
the execution of such sentences is not a matter of Criminal Procedure. If the trials had been 
valid, execution of sentences is clearly a matter of ‘Criminal Procedure’ as it is the subject 
matter of one of the chapters of the Code of Criminal Procedure. I do not think the expression 
can be so narrowly construed as is contended. I see a very real and important difference 
between a sentence passed by mere executive act and one passed after an investigation before 
an officer purporting to exercise Judicial functions and to decide judicially. This Court has 
only to decide on the circumstances of the case before it; howsoever difficult it is to draw an 
exact line between two opposites it is often not so difficult to determine which side of the line 
a particular case falls. In my judgment the giving o£ directions as to the execution of diese 
sentences and the hearing of appeals and revision application arising out of them is a matter 
of Criminal Procedure. 

Tlrr Advocate-General further contended that in any case the Governor-General’s powers 
under S.72 of Sch. 9 are not limited by S.KX) of the Act. He referred to tlie history of the 
section starting with the East India Council Act of 1861 and the Government of India Act, 
1915 and the amendment to that Act made in 1919. Under the 1915 and 1919 Acts; the 
'restrictions’ referred to in S.72 of that Act appear to have been limited to those imposed by 
S.65 (2) and (3). These restrictions are in part repeated in S.llO (b), (jovernment of India 
Act, 1935 (S.65 of the earlier Act not being one of those continued). The 1935 Act however 
clearly imposes new restrictions beyond those of S.llO (b) for instance S.112. I'he power of 
the Indian Legislature by reference to which tlie ‘restrictions’ referred to in S.72 of Sch. 9 are 
imposed is given by reference to the power of ;hc Federal Legislature (S.316). The restrictions 
on the power of Federal Legislature are widei than those on that of the Indian Legislature 
under the repealed Act. Ilicse restrictions in my view include S.112 and equally and other 
section in fact con.stituting a restriction. Among these 1 must include S.IOO. I might add tliat 
in all the cases in which tlie validity of Ordinance 2 has been challenged this point has been 
assumed although it never became necessaiy to decide it. 

Fourthly, it is said that it is a cardinal feature of the Indian constitution that the legislative 
and judicial functions should be distinct and accordingly that the Legislature cannot act as a 
judge. For the purposes of this case, I would accept this proposition which I am inclined to 
think is correct. In my view, however, to direct the execution of a sentence determined after 
investigation by anoUier person -s not to exercise judicial functions. Tlie question to be 
determined by the Governor-General in his legislative capacity was whether having due regard 
to tlie peace and good Government of the country' tlie totality of the investigations which had 
taken place were so contrary to the principles of justice that even with rights of appeal and 
liability to revision, it would be inexpedient to use them as a basis lor tlie subsequent execution 
of sentences. I lannot see how that can be described as tlie exercise of judicial function. The 
Ordinance, in my opinion, gives legislative force to an executive act which is a proper exercise 
of legislative functions. 

Lasdy, it is said that this Ordinance is invalid by virtue of the decision of the Federal Court 
in A.I.R. 1943 F.C. 36. This, I think, is the crucial point ITie principles which I endeavoured 
to enunciate in an earlier part of this judgment arc clear enough, it is the application of them 
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to the particular case which gives rise to the difficulty. As I understand the judgment of the 
Federal Court, it was the delegation of the power to bring the Ordinance into effective operation 
in practical effect of Oixlinance 19 is that the legislative authority ratifies the invalid acts of the 
officers of the Crown. Ratification is a familiar legal conception and of course, it is not possible 
to ratify an act which is ultra vires of the ratifying body. If authority is needed I would refer to 
(1875) 7 H.L. 653. But the Federal Court did not decide that it was ultra vires to set up Special 
Courts and give them jurisdiction. It was the method of giving them jurisdiction which was ultra 
vires. I see no reason therefore why if it can avoid the error of meffiod the Legislature cannot 
ratify the invalid acts. The legislative authority has in this case applied its own mind to the case 
covered by the new Ordinance which are specific ascertainable cases. Therefore, in my opinion, 
the ratification is effective and the new Ordinance is not made inv^alid by the decision of the 
Federal Court on the old one. I might observ'e that the contrary view of Sen J. is based on the 
assumption that the whole of Ordinance 2 is invalid. As I have already stated, 1 am bound by 
the decision in 22 Pat. 175 to hold the contrary. Sen J.'s views do not therefore help me. 

Much argument was addressed to us about the words, trial, conviction and sentence. I'his 
is not a question of words. I do not think either that by verbal dexterify the difficulties of ultra 
vires have been avoided or that from verbal infelicities nothing effective has been achieved. 
Having given the matter the best consideration I can, I am of opinion, that the substance of 
the Ordinance that is to say, the execution of the sentences passed by the Special Courts, 
subject to such modification as may be made on the merits on appeal or in review, has been 
expressed with sufficient clarity and is not ultra vires. I would, therefore, dismiss these 
applications. A certificate is granted under S. 205, Government of India Act, 1935, so that the 
petitioners or any of them who so desire may appeal to the Federal Court. 

Sinha J. - I agree. 

Applications dismissed. 

R.K. 

I Doc. -U in this Chapter 



The Governor of Bihar to the Viceroy 


iJnlitligow Collection 
(NAJ - Acc.. No. 23a5] 


From H.E. Sir lliomas Rutherford, K.C.S.I., C.I.E., Governor of Bihar. 

July 20th 1943. 

(Secret.] 

D.O. No. 556-G.B. 


Dear Lord Linlithgow, 

I enclose a copy of the Chief secretary’s report for the first half of July. 

2. Law and Order - Following shortly c»n the attack on the Railway Station and post office 
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at Bidhupur in Muzaflarpur district has come an attack on the KSth of this month on the post 
office at Jamdaha in the same district by an armed band. The method of attack suggests that 
the C.S.P. is behind these outrages. I have ju.st received a report that Sia Ram Singh, an 
important leader in the South Bhagalpur dacoity campaign, on whose head is a reward of 
Rs 5, (XX), appeared on the 14tli with followers, numbering about 10, before an Inspector, 
Sub-Inspector and Constable who were busy investigating a house-breaking case, and an- 
nounced who he was, after telling the villagers who had been watching the police proceedings 
to clear off. Tlie Inspector made a half-hearted attempt to arrest him, but was easily thrown 
off. The Inspector and Sub-Inspector were foolish in going into diis area unarmed even tliough 
they were on ordinary police work. The villagers though summoned to assist gave no help, 
and it is proposed to levy a collective fine. It is an unfortunate incident, but it shows what a 
good intelligence system Sia Ram has. 

The police-this time of Patna district-have again successfully ambushed party of dacoits. 
They caught them on the 15th in the act of attacking a house. 'Fwo were killed and seven are 
in hospital in a precarious condition. 

Of die two dead dacoits one is a village chaukidar. 

'pif* Patna High Court (the same Judges as I mentioned before) have issued a notice to 
Government in connection with an appeal against a conviction under the Special Criminal 
Courts Ordinance, to show cause why Defence of India Rule 130-A should not be declared 
ultra vires. Iliere is no mention of this matter in the appeal petition. Intimation has been sent 
to the Home Department of this new move. 

I have written to you separately about die R.A.K murder cases. I have also been looking 
into another case of the looting of a police station which seems to have been lost by investigation, 
delays and bad supervision. 

3. Agrarian - Whatever may be the state of die towns and labour not employed by the 
State and big employers, the landholders wh^' get dieir rents in kind and the cultivators who 
have sufficient land to live off are flourishing /Vgricultural Income-tax shows considerable 
increase in a number of distiicts. Large numbers of mortgages are being paid off and 1 note 
that, even in the Chota Nagpur Division, puces of land are reported to be almost double. 

\0mitted: Iwo paragraphs dealing with the food situation.) 

Yoxirs Sincerely. 

T.G. Rudicrford. 

1. Not printed. 
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Governor of Bihar to the Viceroy 


Linlithgow Collection 
[NAI - Acc.. No. 23a5] 


From H.E. Sir Thomas Rutherford, K.C.S.I., C.I.E., Governor of Bihar. 

JulylOtK 1943, 

(Most Secret & Personal.) 

No. .5f32-G.B. 

Dear Lord Linlithgow, 

My last letter to Your Excellency about the Ainsworth case was dated the 22nd March.' I 
have now received information that the criminal proceedings instituted against Ainsworth by 
the brother of the deceased man have been discharged under Section 4 (a) of the Indemnity 
.\ct. llie way being dius clear for recording a departmental censure, the Chief Secretar)' has 
written to the Inspector-General of Police a letter approved by me of which 1 enclose a copy. 
In this letter no direct use has been made of the Commissioner's enquiry into the incident 
because, as \our Excellency will remember, we are anxious to maintain the secrecy of that 
document and to insure against its use in any hiture judicial proceedings w'hich might still 
f>ccur if the order of discharge were challenged in the High Court. A General reference has 
however been made at the beginning of the letter to the Commissioner's findings. 

2. Ainsworth has recently made a formal application for transfer to the North-West Frontier 
FYovince, and I have given direction that this application may now go forward. 

A. After a decent inicrv'al has elapsed, I propose to have confidential enquiries made into 
the circumstances in which dependents of the deceased man have been left and then to 
consider whether any ex gratia payment should be made to them. 

Yours Sincerely, 
'F.G. Rutherford. 

[125 (2.0)-A.-G.G.-'t2.1 

[Enclosure.] 

[Confidential.] 

No. m\ -C. 

Government of Bihar, Political Department. (Special Section.) 

From Y.A (iodbole, Esq., C.I.E. I.C.S., Chief Secretary to Government. 

To ITie Inspector-General of Police, Bihar. 

Ranchi, July 19th, 1943. 

Sir, ‘ ’ 

I am directed to address you regarding the incident which occurred at Arrah on the 20th 
September 1942 resulting in the death of a orisoner in ‘Police custody*. 
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2. Government have carefully considered the report of the Magisterial enquiry under Section 
176, Criminal Procedure Code, and the findings of the Commissioner of the Patna Division. 

The admitted facts are that four persons were arrested by sowars of the Military Mounted 
Police near the Collectoratc while engaged in shouting slogans and distributing subversive 
leaflets, lliey were taken to the residence of Mr Ainsworth, Assistant Superintendent of Police, 
where he interrogated Uiem with the permission of the Superintendent of Police. Mr Ainswoith 
in his statement before the Magistrate admits that as the prisoners refused to speak he caused 
I hem to be beaten with canes on the buttocks, both by himself and by sowars of the Military 
Mounted Police under his orders, until information was obtained from them which later led 
to the seizure of a depot for the dissemination of subversive propaganda. The prisoners were 
then taken to the thana and from there to the jail in a motor truck. On the way prisoner 
Kailashpati Singh collapsed cind on arrival at the Jail the Medical Officer found him to be in 
a very serious condition and sent him to the Sadr hospital. Before reaching the hospital the 
prisoner expired. Post mortem examination revealed that, apart from marks of beating on the 
buttocks, three of his ribs and two metacarpal bones of one hand were broken. 

3. 'rhe prisoner was in police custody from the time of liis anest to the time of his death 
and the^’c ••'iuries were therefore inflicted while he was in such custody. The evidence indicates 
that the injuries were not inflicted before he reached die Assistant Superintendent of Police’s 
bungalow. It is clear that the more serious injuries were not caused by beating with canes and 
that the accused suffered other violence beyond diat which Mr Ainswoth and the sowars of 
th(' Military Mounted Police have admitted. The violence which caused the fatal injuries to 
Kailashpati Singh could have occurred either during die course of the interrogation at 
Mr Ainsworth’s bungalow or during removal by the police to the thana and jail. 'Fhe three 
other fellow prisoners of Kailashpati Singh speak of having been beaten with slickc or lathis, 
slaps and fist-blows. But none of them were able to say who were the persons who beat 
Kailashpati Singh and only one of them w'as abU identify any of the police who took part 
in the afl'air. Fhese witnesses also speak of maltrea oient in the truck while they were being 
taken to the diana and jail. Further enquiry’ has not thrown any added light on the affair. The 
evidence on record, therefore, establishes diat these four persons were beaten on the buttocks 
under the orders of Mr Ainsworth but does not establish when, how or by whom the more 
serious injuries which proved fatal to Kailashpati Singh w^ere inflicted. It docs indicate that 
Mr Ainsworth was not present throughout die whoh* transaction and there is no evidence that 
these particular injuries were caused in his presence. But it is clear that they must have been 
inflicted eidier by the police or ti oops who w^cre present during the interrogation and removal 
to die thana and jail. 

4. Mr Ainswordi was the officer c ’ccting the inteiTogatioii and he w'as responsible for the 
safe custody and treatment of the prisoners in his charge. He himself ordered and took part 
in the beating of the prisoners in order to extract information and seems to have shown himself 
reprehensibly callous as to how they were ti'cated by his own men or others. Government are 
unable therefore to absolve him from responsibility for this unfortunate incident. If it had 
occurred in normal times there would have been no altemativn to dismissal. But in considering 
Mr Ainsworth’s action they have borne in mind the exceptional conditions of the time. 
Mr Ainsworth was engaged in the task of restoring order in the face of a rebellious outbreak 
of unprecedented magnitude and was working in circumstances of considerable strain, difficulty 
and personal danger. Government tlicrefore do not consider that it would be fair to judge by 
ordinary standards actions which, reprehensible though they arc, were done in the heat and 
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stress of the moment They arc also mindful of the fact that Mr Ainsworth throughout the 
operations against rebels displayed courage, initiative and leadership of a high order and that 
ho contributed very largely to the restoration of order in the district These meritorious services 
must count in mitigation of conduct which has prevented the recognition of his services that 
might otherwise have been made. 

3. Government have decided therefore to exercise clemency in this case, and to take no 
furtlier action beyond recording their grave displeasure at the impropriety of Mr Ainsworth’s 
conduct and at the callousness displayed by him and the men under his orders. 

6. I am to request that this censure be communicated to Mr Ainsworth. 

7. Government leave the conduct of the sowars of the Military Mounted Police who were 
concerned in this affair to be dealt with by you, as the disciplinary authority in respect of 
them vests in the Inspector-General of Police. 

I have the honour to be, 
Sir, 

Your most obedient servant, 

YA. Godbole, 
Chief Secretary to Government. 


1 .Noi printed -- Doc 17 may be seen in this connection. 



Government of India to all provinces (treatment of 
security prisoners) 


File No. 44,^37/43 - Home Poll (I) 
[NAI] 


Government of India, 
jiome Department. 


Express Letter 

From 

Home, New Delhi. 

To 

All Provincial Governments and 
Chief Commissioners, Delhi, 

Ajmer-Merwara Coorg and 
Baluchistan. 

No. 44^7/43 - Poll (I) New Delhi, the 2 1st July 1943 

\0mitted para‘ — Hid.] 

2. As you are doubtless aware, we are under continual pressure, which is renewed with each 
successive session of the Legislature, to liberalize the conditions of detention of security 
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prisoners. We have so far resisted this pressure. Our stand has been based on the view that 
the Government of India could not be expected to intervene in matters of detailed treatment 
of security prisoners in Provinces and that their general responsibility for the admiriistration 
of the Defence of India Rules, and of security prisoners detained thereunder, was satisfied 
provided that they ensured that uniform standards were maintained in matters of importance. 
The validity of this stand depends of course on the extent to which provincial Governments 
do in fact adhere to our principles in their treatment of security prisoners, and to the extent 
that the principles laid down do in fact cover all matters of real importance concerning tlie 
treatment of security prisoners. On the first point, we believe that considerable divergences 
of practice in respect of these matters of principle have been allowed to creep in; we would 
repeat the request made in our letter of the 21st January, 1942, that these principles, which 
we consider hold equally good today, should be accepted by Provincial Governments and 
that if you find any difhculty in accepting them, you should refer die matter to us without 
delay. In the attached Memorandum we indicate some of the directions in which we understand 
that Provincial practice has diverged from our principles. On die second point, we consider 
that correspondence and interviews, neither of which were treated as matters of principle in 
our » andum of 21st January, 1942, should now be so treated; we think further that 

principles should be enunciated embodying the views we have from time to time expressed 
on the separate treatment of Congress security prisonei's; and the succeeding paragraphs of 
diis letter lay down the further principles which we propose to adopt. 

(3) InterviewSy We remain of die opinion expressed in our letter No. 44/6/42 - Poll (I) of 
20th February, 1943,* in which we inclined to the view that, since letters to near relatives were 
already allowed, interviews with such relatives on personal and domestic matters would do 
litde harm provided that jail administration was strict and the interviews were properly 
supervised. We still feel, however, that at the present stage, we cannot press Provincial 
Governments which desire to niaintaii: die existiiig restrictions to relax them; and we cannot 
at present insist, as a matter of principle, on unifon ity of practice in this respect. 

Addi. Secy, to the Government of India. 

No. 44/37/43 - Poll (I). 
New Delhi, the 21st July 1943. 

Copy is forwarded for information to: 

1. Secretary to the Governor-General (Personal) 

2. Secretary to the Govemor-General (Public). 

3. External Affairs Department. 

4. Political Department 

.5. Director, Intelligence Bureau. 

By order, 

Au. (30/21-7 -43)-D. Under Secretary to the Government of India. 

Memorandum 

Divergences of practice in respect of matters of principle regarding the treatment of security 
prisoners laid down in the Memorandum attached to Home Department letter No. 43/46/41 
- Poll (I), dated 21st January 1942,^ and in Home Department letter No. 44/37/43 - Poll (I), 
dated the 21st July 1943. 



105() Towards Freedom: 1943- 1944 


1. Segregation, In our Memorandum of 21st January li)42, importance was attached to the 
principle of complete separation of security prisoners from all other classes of prisoners. It is 
understood that, in the Central Province, security prisoners are in some cases allowed to mix 
with convicted prisoners. 

2. Diet allowances. 'Fhe principle laid down in our Memorandum of 21st Januiuy 1942, was 
that the diet of class II security prisoners should be a distinct improvement on that of ‘C’ class 
convicted prisoners. It is understood that class II security' prisoners are in the Punjab, Bihar, 
Central Provinces and Sind treated in matters of diet as on a part with ‘C’ class convicLs. 

3. Personal allowances. Our Memorandum of 21st January 1942 opposed on principle the 
grant of personal allowances to security prisoners. It is understood that personal allowances 
have been granted to five Congress security prisoners in Assam. 

4. Receipt of funds from external sources. Our Memorandum of 21st January 1942 laid it down 
as a principle that the legitimate needs of security prisoners in the way of extra amenities 
should be met by allowing them to receive limited funds from outside sources. It is understood 
that class II security prisoners in the United IVovinces, both Congress and non-Congress, are 
not allowed to receive such funds; and that in die Punjab the purposes to which Congress 
security prisoners may put such funds are restricted. 

5. Family allowances. Our Memorandum of 21st January 1942 set forth a formula for the 
liberalization of the grant of allowances to security prisoners’ families. As far as can be judged, 
in what is admittedly a matter of degree, our views have only been fully accepted and put 
into practice in Madras, the United Provinces and the Punjab. It is important 4hat a clear 
distinction should for this purpose be made between the treatment to be accorded to the 
families of Congress and non-Congress security prisoners. 

6. Parole. We have no detailed information of the extent to which the principle laid down 
in our Memorandum of 21 si January 1942 and reiterated in our letter No. 4*4/29/43 - Poll (1) 
of t)th May, 11H3/ has been put into practice in provinces. We have, however, recently ri?ceived 
a representation from a Province m which conditions for the grant of parole set forth in our 
letter of 6th May, 1943, are being strictly interpreted, urging the need for greater uniformity 
HI die practice of die various Provinces in this respect and pointing out the embarrassment 
caused by die absence of such uniformity. Instances were quoted where other Provincial 
Governments had released security prisoners on parole, in one case for a period of over six 
months, and in another case for the performance of the Sraddh ceremonies. It is difficult to 
give more detailed guidance that already given in our letter of 6th May, But it is suggested 
that as a C General rule, release on parole to attend religious iir social ceremonies would not 
be in accord with the principle laid down in our Memorandum. (Central Provinces Government 
letter No. 174v5*“1395-III of 8th July, 1943, refers). 

1 Dof 1? jn Chapter I B 

2 Not pnnu*d. 

.Nut printed. 


4 * •<i> 
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Government of India to all Provincial Governments 
(Anticipatory action for 9th August celebrations 
and the use of martial law) 


File No. 3/68/43 - Home Poll (I) 
|NAI1 


(Jovernment of India, 
Home Department. 


Express Letter 

From 

Home, New Delhi. 

D) 

All Provincial Governments and 

Chief Commissioners except Panth-Piploda. 

No. 3/fi8/43 - Poll (I) Mhi, the 24th July 1943. 

.Subject: Action in the event of revival of serious disorders. 


Your Government is no doubt aware of tlie probability of demonstrations and the possibility 
of renewed disturbances on the anniveisaiy of the Congress an ests on August 9th and is taking 
such precautionary and oilier measures as it cousiders necessary. A summary of the more 
important information at our disposal in this coni'’ *1 is communicated to provincial Criminal 
Investigation Departments and Special Branches with tlie Weekly Intelligence Summary issued 
b> the Director, Intelligence Bureau, and any important information that may become available 
to us during tlie last week before August 9tli will be communicated to you immediately. Our 
general view, on the infomiaUon at present available, is tlial, although certain plans of action 
are being mooted, the driving force behind Oiem is not widespread or influential. These plans 
emanate mainly from the important leaders of the Umgress Socialist party who are still at large; 
the public support for these leaders does not appear to be large or increasing; and the chances 
of any organfr^d and widespread trouble do not, therefore, appear to be very great On the 
other hand, the possibiliUes of locn' disorders, perhap- in a considerable number of places, 
cannot be altogether dismissed and we cannot risk any recrudescence of trouble on the scale 
of 1!M2 to which such local manifestaUons of disorder might evenlut^y ie^. . , 

2. All Frovincial Governments will, no doubt, use the iorces at tbeir dispos^ to deal wth 
any disturbances that may arise and will not hesitate to enlla nnU^ aid if the disorder show 
any signs of spreading or of passing beyond the power of the Pohee to snppress further, the 
es^rLce of the laS rebellion demonsuated the ne^ lor the prompt ar^t^d of 
oltcndera, tmd also, in certain areas, the rrecessily lor dre exercse by local offtcers of cerian^ 

a 1 1 a #Uav aasarlv rfstoralion of order, thus necessitating subsequent 

extra-legal powers to secure tlie eari) rcsiorauoii i . ^ „«> rsf 

indemnity legislation. On the other hand, developments in the &urts regardir^ the use of 

the powem ofdetenUon without trial have pointed to the deslrabrlrty of prosecutmg as many 
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persons as possible for substantive offences instead of detaining them under Defence Rule 26. 
In our opinion the use of this rule should be restricted, as far as possible, to die detention of 
persons who commit no overt acts themselves but are known to be organizing or inciting 
others to do so. An additional point of importance is that the Special Criminal Courts Ordinance 
is no longer available for the speedy trial of offences and our examination of the general 
position has led us to the conclusion that any legal provision (such as that, for instance, included 
in the Defence of India Act) for the trial of a wide or unspecified range of offences by special 
procedure would be open to objections of the same kind as were held by judicial authority 
to apply to the Special Criminal Courts Ordinance. 

3. We are still examining the question of drafting an Ordinance which would secure the 
objects in view witliout being exposed to these objections; but our provisional view in the 
light of all tiicse considerations is that, if disturbances arise on a scale comparable to what 
occurred in Bihar and the Eastern Districts of the United Province in August 1942 and it 
appears improbable that the Police supported by such military aid as may be available will 
be able to control the situation within a reasonably shf)rt space of time, the wisest course 
would be to consider the proclamation of martial law in conjunction with tlie Militaiy 
Commanders concerned. The circumstances in which a proclamahon of martial law would 
be justifiable and the procedure to be followed in that event, have been fully explained in 
the late Defence Coordination Department’s letter No. 7()7-OR/41, dated 2()th February 1943; 
and it is recognized that the use of martial law cannot properly be regarded as a matter of 
convenienc \ or merely as a precautionary step to prevent trouble, or to avoid the legal 
difficulties which have attended the application of emergency powers in tlie past. Recourse 
to martial law must remain a last resort. On the other hand, it will probably be ◄igrecd that 
the situation in various areas last year had in fact become so out of hand as to justify the 
introduction of martial law, and it is felt, that the repetition of such a situation should be 
avoided by a readiness on the part of the civil autliorities, acting, of course, in the closest 
possible consultation with tlie local Military' authorities, to agree to the taking of that step at 
the earliest moment at which the circumstances justify it. 

4. It will be realized that, if martial law is to be established, it will be necessary to maintain 
It for sometime after the disturbances themselves have been quelled, until the Military tribunals 
liiive cleared off the pending trials of offences which occurred under that regime, and also 
that the Military authorities will require some time to make the necessary arrangements foi 
the noting up of Military Courts for the trial of those offences. We do not suggest that it will 
be necessary' in advance to make any elaborate arrangements for these purposes but we trust 
that all provincial Governments will accept the principle of the policy suggested above and 
will keep in the closest possible touch with the Army CommcUids, with whom they shriuld 
discuss the possibilities of martial law being required in particular areas and the arrangements 
that would be necessary in that event. 

5. The foregoing paragiaphs have particular reference to the possibility of disorders on 
or about the anniversary of the outbreak of Congress rebellion. It need scarcely be added 
that there are other circumstances which may supervene at any time, which may afford to the 
ill-disposed even greater opportunities for causing serious trouble. Offensive or defensive 
operations against the Japanese the spontaneous occurrence of food riots in certain areas or 
possibly, a fast by Mr Gandhi and its fatal teimination, might well provide such opportunities. 
Wc trust, therefore, that the policy outlined above will receive the serious consideration of 
Provincial Governments, even apart from the risks of widespread disorder in the near future; 
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and we should be glad to receive an expression of your views in the matter at the earliest 
possible date. 

R. 'I bttenham 
Addl. Secy, to the Government of India. 

No. 3/B8/43 - Poll (I) 
New Delhi, the 24th July 1943. 

Copy forwarded to . . . 

Secretary to the Governor General (Personal). 

Secretary to the Governor-General (Public). 

Secretary, Political Department. 

Secretary, External Affairs Department. 

Deputy Chief of the General Staff (General Richardson). 

Director, Intelligence Bureau (Mr Pilditch). 

By order, 
SJ.L. Olver 

Under Secy, to tlie Government of India. 

All. (40/23-7-43)-D. 



Government of Bengal to the Government of India 
(reg. Tapas Kumar Basu Mullick) 


Govt, of Bengal (Home) File No. W.W()/43 
I Bengal State Archives| 


Office of the Commissioner of Police, 
14, Lord Sinha Road, Special Branch, 
Calcutta. Dated 24.7.43. 

Confidential. 

No. S.P. 902. 

From 

C.E.S. Fairweather, Esq., C.I.E. I P f.P., 

Commissioner of Police, 

Calcutta. 

To 

The Additional Secretary to the Govt, of Bengal, 

Home Department 

Sir, 

In accordance with the provisions of Rule 129, Clause 2 of the Rules framed under the Defence 
of India Act, 1939, I have the honour to report that acting under the power vested in me 
under Rule 129 (1) (a) 
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1 upas Kumar Basu Mullick, son of Profulla Chandra Basu Mullick of Village & P.S. Singhur, 
District Hooghly, and of 55, Chakraberia Road North, Calcutta was arrested and committed 
to the Alipore Central Jail on 207.43. 

I request that the Government be pleased to issue necessary orders for his further detention 
in jail. His History Sheet’ is being submitted to Government by the Deputy InspectorGcneral 
of Police, C.I.D., Intelligence Branch, Bengal. 

The Government Order may be issued before the 4tli August 1943. 

I have the honour to be. 
Sir, 

Your most obedient servant 

J.B. Bhattachaiji 
For Commissioner of Police — Calcutta. 

I Nut ptiniod 



Case of Rathnamcimba 


Govt, of Madras U.S. FUes, File No. 2/lf)44 
('INA 


Record of investigation. 

Copy of F.I.R. in Crime No. 114/43 of Kankipad Station. 

Complainant: Rex. Inspector of Police Bez. Taluk. (S.H.O. Kankipad). 

Accused: Edupuganti Venkata Rathnamamba w/o Kedandaramiah of Penamakuru. 

"Hie accused is the Vice President of the Village Panchayat Board Penamakuru. She is a 
member of the Superceded District Board, Kistna (on Congress Ticket). 

On information that she has been harbouring absconding accused in Crime No. oB/hl nl 
Governfirpet Station (Surap^uieni Rama Seshagiri Rao, and others) her house, at Penamakuru 
searched on Z5-7-43 at 1.30 a.m. llic above said O.V. accused Seshagiri Rao was lound 
in her hou.se among with some other members of the National Youth Ixjague, for whom slie 
issued notices to convene an emergent meeting on 25-7-43 at (larikaparru. 

During the house search, 40 items of literature was seized among which tlie following art* 
prejudicial documents. 

1. A.B C. of Dislocation by Pahila Azad; etc. 

Fhe above prejudicial documents fall under the puivie v of Rule ^44 (7) I\inishable under 
Rule 39(0) of D.O.I. Rules. Hence she is arrested and a Cc..se registered. 

A. Veerabhadra Rao. 
Inspector of Police — Bez. Taluk. 

257.43. 
True Copy 
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Station House Office Kankipad. 

Charge under rule 39(6) read with rule 34 of the Defence of India Rules 
rhe accused is an educated English knowing lady. She is a staunch Congressitc, who takes 
pait in And British activities. She is an Ex-Member of the Kistna District Board (elected f>n 
Congress Ticket) and Vice president of Panchayat Board Penamakuru Village. 

On information tliat she is harbouring out of view Political accused and also p(\ssesscs lot 
of Prejudicial literature; her house was searched in the early hours of Z5-7-43; and the following 
books were in her suit case (which was under her cot; and the key of which was given by 
her). 

1. National Youth League receipt Books — 6. 

2. A.B.C. of Dislocation English Booklets by Pahila Azad. (1) 

3. Cyclostyled Telugu Circulars entitled ‘Jatheeya Wara Patrika’ dated 18-11-42 (2) 
t. Cyclostyled Telugu Circulars entitled Jatheeya Wara Patrika’ dated 11-11-43 (3) 

5. No. 10 of die All India Congress (3). 

(). " Ranagarjand Telugu Printed paper, issue No. 2 issued by A.P.C.C. 

7. 'Th. 'Tragedy of die Past — Cyclostyled — (8 pages). 

8. Suggestions regarding work among uiduslrial labour (3 page.s). 

9. Signed article No. 13 — ‘who is Pro-japanese? Britain or India? (2 page.s). 

10. Message to the All India Trade Union Congress - (2 pages). 

1 1. Indian National Congress — Central Head Quarters — For Provincial Congress Commit- 
tees. 

12. Puppet Minlsti’ies and the task of the Congress — (2 pages). 

13. Instructions for revolutionary propagandist Bulletin Writers and All Patriots — (2 pages). 

14. To all Women patriots from the Women’s Department — I.N.C. (12 pages). 

15. Signed Article No. 12 - Non Co operatiwi* ni In exhaustible Arsenal 
Ki. Signed Article No. Hi - who are Mussalm.* i Compatriots? 

17. Signed Article No. 14 — who has lost? — Congress or Britain? 

18. Indian National Congress — Instructions to P.C.Cs - die 9th August 43 programme. 

1!). Signed article No. 15 - Starve the Government and feed the People. 

20. Students’ Note Book containing the proceedings of the Kistna District National Youth 
League — in 'Telugu. 

21. Notes dated 17-9-42 regarding Japan and China. 

22. Notes written with heading ‘Do Now or Never’ The Policy of the Congress and the 
Communists, regarding War. 

23. One File written in Telugu u 3cr heading Japan and China’. 

24 . 3 Notices dated 2 1 -7-43 regarding Emergent Meeting of the Nationalist group on 25-7 -43 
under the signature of E. Sivamooilhy; and Rathnamamba. 

25. Kishna District National Mahila Sangham — its programme (10 pages) 

26. Lists of Members — Taluk-War 8 Sheets. 

27. 2 Address >lips. 

28. A Telugu Letter written by K.V. Seediaramiah to Comrade Ramakotiah with regard to 
the expenses of delegates that attended the meting on 19-7-43. 

Then her Almirah (the key of which also was given by her) was searched and the following 
Books were seized from it: 
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29. Independence Day Badges with Maps of India. 

30. 5 Address Slips. 

31. Notes on Capital Towns etc., in Telugu. 

32. 2 Small Note Books with addresses. 

33. Manifesto of the Nationalists — Group manuscript 

3-1. A letter regarding thirst for an Easy-Chair in Political Field. 

3v5. A Rough Note Book. 

.36. Students New Age — Nava Sakthi — all bound in one Book. 

37. A Telugu Book entitled Bharat ha Swathanthra Pradhama Yuddham 

38. A book entided 'All Anti- Imperialists' 

39. Rubber stamp of the ‘Kistna District National Youth League’. 

40. Binoculars. 

Of all the above books and literature, item Nos 1 to 15 are found to be proscribed -- 
containing prejudicial matter as defined under Rule 34(6) of the Defence of India Rules. 
Hence she is liable for punishment under Rule 39(6) of the Defence of India Rules. 

A. Pumachandrarao 
12-R-43. 
Inspector of Police 

,True Copy/ 

Copy of remarks of the Dt. Superintendent of Police, Kistna No. 597/®tat^/43. 

Fmw'ivded to the Dt Magistrate for favour of sanctioning. 


K.M. Hussain. 

23/3 

Dt Superintendent of Police, Kistna. 

/True Copy/ 



Official Notings (28.7.43) (extracts) 


FUe No. 44/57/43 - Home Poll (I) 
(NAI) 


Notes in the Defence Department 

The suggestion of the Calcutta Chief Justice,' in brief. Is that on the principle of Audi ./Xlteram 
Partem, and on the analogy of Regulation III of 1818 and Ll.K. Def. Regulation 18B, Defence 
of India Rule 26 should also contain some provision for informing the detenu of the grounds 
of his detention and to enable him to show cause against his detention. 

2. In Regulation III, Sec. 5 seems to be the only relevant {novision. It Is intended to afford 
an opportunity to the detenu to make representations to Government from time to time. But 
the 3rd recital to the Regulation lays down in clear language that the grounds of detention 
‘should fiom time to time come under revision’ and detenu ‘should at all dme be allowed 
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freely to bring to the notice of Government all circumstances relating either to the supposed 
grounds of such determination, or to tlie manner in which it may be executed^ 

A. In II.K. Defence Regulation 18B, Sub^regulations (3), (4) and (5) provide a c^imprehen- 
sive system where by a detenu can represent his grievances to an Advisory Committee. Under 
this Regulation the detenu can demand the charge for which he has been detained and it is 
enjoined on the Committee to inform the objector of the grounds on which the order has 
been made and to furnish him with such particulars as are in the opinion of the Chairman, 
sufiFicient to enable him to present his case. The Provisions did not form a part of Regulation 
18B as originally enacted, but were inserted subsequently in deference to criticism voiced in 
Parliament When the question of effecting a corresponding amendment to our own rule 26 
came up, it was, however, considered unnecessary to do so ‘unle.ss it comes in for hostile — 
and valid — criticism’. 

4. 'Fhe Federal Court also commented at some length on the propriety of specifying the 
grounds of detention more pointedly, in their recent notable judgment in Falpade’s^ case. 
7'hough their final sentence on this subject, or ^lining in the dictated judgment is excluded 
from the finally issued version, the relevant observations were examined in the Home 
Depa»'ti. and the result is embodied in para 4 of their express letter No. 15/lf)/43 ~ Poll (I) 
dated 1 “5^3*' to Provincial Governments. 

5, It will appear from the above that the Calcutta Chief Justice’s suggestion goes substan- 
tiallv beyond the position concerned or designed for times of stress such as a long drawn war, 
or in LI.K. Defence Regulations. So fai* as the essential point of the matter is concerned, namely 
tliat the extraordinary powers of detention given by rule 26 should be exercised with the 
greatest circumspection and only in the most exceptional circumstances, it will be observed 
that we have already sent word to the provinces to review all detention orders and tlie 
delegations made for making those Orders. This should go a long way to meet tlie real 
principle behind the suggestion. But any action which may result from this will only accrue 
by way of executive discretion, and would ncith,'* be subject to the watchful scrutiny of the 
judiciary nor will in any way allay public criticism. For the public at large and the judiciary, 
any concession in the matter, should manifest itself in the statutory provision of some machinery 
like the Advisory Committees in U.K. which may inspire die confidence of those aggrieved. 
We can take it Aat the suggestion that detention orders should always state the grounds for 
detention, is prima face loo big to merit statutory inclusion in the rule itself. The new form 
of order suggested in the H.D. express letter will considerably improve the definition of 
grounds in the Orders. The question is whether and how far it is possible to make the system 
in India in this connection approximate to the position obtaining in U.K. 

Home Department may see for comments, first 

S.R. Kaiwar 

A.S. 24.7.43. 

I think that all we can say at this stage is that provisions on the lines suggested would, if 
circumstances were other then they are, be desirable in principle, and to ask Home Department 
to show cause to die contrary, as I imagine they will certainly be able to do. 


LJ.D. Wakely, 
26.7.43. 
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Sei retary (Home Dept,) 

Defence Deptt. U.O. No. 7436-DC/43, dated 26.7.43. 

Assuming tliat the Hindustan Times^ report is reasonably accurate, it would appear that the 
Chief Justice has suggested the inclusion in Defence Rule 26 of provisions corresponding to 
those of paragraphs 3, 4 and 5 of the U.K. Regulation 18 (B). Briefly, these paragraphs relate 
to the setting up of advisory committees to whom any person aggrieved by the order of 
detention may make his objections; to the opportunity to be afforded to each detenu to make 
representations to the Secretaiy of State, irrespective of whether he proposes to make iui 
objection before the advisory, committee; and to the dut)' of the Chairman of the advisory 
committee to inform the objecting detenu of tlie grounds on which he is detained and to 
furnish him with sufficient particulars to present his case. 

2. Before examining these three points, it is I think desirable to clarify our position visa-a-vis 
the Chief justice in this matter. As far as I can gather from the Hindustan Times report, the 
Chief Justice has not held that the absence of these provisions in Defence Rule 26 constitutes 
any illegality; he appears merely to have expressed surprise at their absence in view of tJie 
fact that they are included in Regulation III (I cannot find any provision in Regulation 111 
laving do\%Ti either tliat the person detained shall be informed of tlie grounds of his detention 
or that his case shall be examined by an advisory board) and in U.K. Regulation 18 (b), and 
U) have hoped tliat his observations might be considered by those responsible for the drafting 
of the Rule. 1 cannot see, therefore, that, apart from his eminence as a citizen, tlie Chief Justice* 
has anv status in this matter and I presume we are certainly under no compulsion to defer to 
his wishes. The position I take it, then, is tliat while we may, at Defence DepaitnienCs icqiiest, 
make use of the present opporiunit)' to re-examine the position, there is no reason why we 
should reconsider the attitude previously adopted on this point unless tlie relevant circurnstan 

I es appear to us to have changed. 

3. As regards the inclusion in Defence Rule 26 of a provision for advisory boards to whom 
seuiriiv prisoners should submit objections, it will be .seen from the late Defence Co-ordination 
Department’s Tile No. 18l/OIV31f that we resisted this proposal at tlie time of the drafting ol 
i Jefence Rule 2(). I he same question was further commented on in para. .5 of Addl. Sccy.’s 
rn ie of 22.11 11 on the Home Department tile No. 107^7/41 - Poll (I). Our position from the 
beginning has, I think, been tliat we should resist any such provision unless valid and 
widespread criticism made it advisable as a matter of policy to give way on this point. Whether 
such a stage has now been reached is a matter of high policy. Relevant considerations arc* 
the dilficulty which we should doubtless experience in providing suitable pereonnel for such 
advisorv' boards, the fact that cases of all security prisoners arc frequently re examined by 
both the Central and provincial (Jovts, rendering such advisory boards to some extent 
superfluous; and the difficulties in the way of providing security prisoners with any detailed 
information as to the grounds of their arrest referred to in the final paragraph of this note. 

4. ITic second point raised by the Chief Justice is the need for a provi.sion parallel to tliat 
ol U.K. Regulation IB (B) (4), providing that each detenu shall have an opportunity to make 
representations to the Secretary of State. There arc so far as I am aware no restrictions on 
the submission of application from security prisoners to Government, provided these are not 
couched in un seemly language. I see no cause whatever for including in the mle any detailed 
provision in that respect. 

Tlie final point taken by the Chief Justice is that each security prisoner should, in conformity 
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with para. 5 of Regulation 18 (B), be informed of tlie grounds on which he is detained. This 
is to some extent linked with the question of advisory boards, this material being supplied to 
detenus in England to enable them to present tlieir case before the boards. In this connection 
please see Addl. Secy.’s note of 24.4.43’ on Home Department File No. 15/f)/43 - Poll (I). I 
have no doubt that, on security grounds alone, we must rule out any pioposal that detailed 
information as to the grounds for their airest should be supplied to security prisoners. There 
would I imagine, however, be less objection to supplying them witli gen^^al information 
somewhat on the lines ol the information supplied to Central Government security prisoners 
when their cases were reviewed by the Dain Committee; a typical form used ffjr this purpose 
is plated as appendix 1 to notes.*’ 

SJ.L. Olver. 

28.7.43. 


/IMl. Secy. 


I agree generally, but should like to consider the matter further after the official copy of tlic 
judgment has been received. We cannot act on press reports. I would only observe at this 
stage that the ‘Audi Alteram l^artem’ maxim may in certain circumstances have to give way 
to tne even more important principle that ‘the safety of the realm is the greatest law' (or 
whatever the correct words are).^ And, secondly, that the ‘audi alteram partem' principle can 
c erUiinly be given effect to without having advisor)* ( ommittees. 


R. Tottenham. 
28.7.43. 

I Doc. \1 'L Doc. 'll . .H. Doc 30. 4 N«)t piinted f) Doc. 28. (). Not printed 

7 in die ins.s copy ol the note I'otlenham wrote in the miu^in Salus populi ultima ex and then crossed it out 

-- lbd.| 



Case of Basu Deb Datta Roy 


Government of Bengal (Home) File No. W.‘'22/43 
[Bengal State Archives] 


Intelligence Branch, C.I.D., 
13, I.x)rd Sinha Road, 
Calcutta The, 27th July, 1943. 
No. 22029, 953-43/W.B. 

From The Dy. InspecU)r-General of Police, 

Intelligence Branch, C.I.D., Bengal. 

To A.E. Porter, Esqr., C.I.E., I.C.S., 

Addl. Secy, to the Govt, of Bengal, H.D. 

Sir, 

I have the honour to enclose herewith in a scaled cover a copy of brief History’* of Basudeb 
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Datta Roy alias Basu Hari Mohan Datta Roy and request you to issue orders for his 
detention as a State Prisoner under Regulation III of 1818. He is an important, active and 
trusted member of the Jugantar party and was arrested in pursuance of the policy of attacking 
the party. His period of detention extended by G.O. No. 7372 Def. dated 18.6.43 expires 
on 3.8.4k 


I have the honour to be, 
Sir, 

Your most obedient servant. 

For Deputy Inspector General of Police, 

I.B., G.I.D. 

PB/OP. 

27.7.43. 


Noi printed. 



Chief Commissioner, Delhi to the Secretary, 
Government of India (reg. setting up of 
special courts) 


File No. 3/68/43 - Home Poll (I) 
INAI] 


N.F. 6/lU.5/4:3~S.B. 

Secret- 


From 

A.V. Afikwith, Esq., C.I.E., l.C.S, 

Chief Commissioner, Delhi. 

1*0 

The Secretary to the Govt, of India, 

Home Department, New Delhi. 

Delhi, dated the 28th July 1943. 


Sir, 

I have the honour to reply to Sir Richard Tottenham’s secret express letter No. 3/68/43 - Poll 
(I) dated the 14th July 1943^ regarding the course of action to be followed in the event of any 
revival of Congress disorder next month. 

2. If my opinion is desired on the general questions raised in the later part of Sir Richard 
loUenham's letter, it is as follows: 
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I. rhe general experience of the last twenty years is that the expectation of bringing 
offenders in ‘Political’ cases to justice in the ordinary courts is small. Unless special couils are 
set up, and the Jurisdiction of tlie High Court is ousted, it would hardly be posrible for the 
executive authorities to gel adequate punishments imposed in any subversive movement 

This is due partly to executive prejudice of many of tlie High Court Judges but even more 
llie legalistic and impractical atmosphere which envelops the superior courts in India. That 
matters should have reached a stage when we cannot rely on the High Courts to perform 
their proper function in relation to a serious anti-Govemment movement is lamentable, but I 
think most competent obsei-vers would agree that the facts are as stated. 

II. Situations occur fairly fiequenlly in India which could not be conti oiled by tlie civil 
authorities employing their ordinary' powers, but which can be effectively controlled by them 
without nH:oursc to martial law, if they are invested with additional pow'ers. In particular, if 
special courts are set up to try' offenders with tlie jurisdiction of the High Courts excluded. It 
would be most unfortunate, from every point of view' if the handling of such situations had 
to be taken out of the hands of the civil auth- rities and martial law proclaimed. 

III. The recent Judgement of the Federal Court regarding the validity of the Special 
(Vimi'^/d (^)urts Oidinance lf)4!2 is so perverse that there seems every' likehood of its being 
upset in the Privy Council or at least of such obser\'ations being made in the Privy- Council 
judgments as will present judges in India from taking so extraordinary a line in future. 

In the meantime if a need arises, 1 would uige that th(' Covernment of India should not 
hesitate to advise the Governor (jencral to promulgate another Ordinance of the same kind. 

I suggt^st that it should be so framed as to leave it to the discretion of the prosecuting authorities, 
subject to such insUuclions as the Provincial (jovernment and or the District Magistrate may 
give, to choose w'hether they will bring any particular case before a special Court or before 
one of the ordinaiy' courts. In the hearing of the cases before the various High Courts and 
thc‘ Federal Court, counsel (including counsel U i the Crown) seem to have imagined that the 
simultaneous e.*xistence of two different systems i.i adjectival criminal law, and two distinct sets 
of Criminal couils, in the same local area would be anomalous - indeed unthinkable. But to 
officials who have sei-ved in an area where the Frontier Crimes Regulation is in force such 
an arrangement is commonplace. In a minor degree, an arrangement of the same kind exists 
permanently in all those parts of India to which section 30 of the Code of Criminal procedure 
applies; in a large number of serious cases it is in the discretion of the prosecuting authorities 
to lay the case before a magistrate with section 30 powers or to bring it before a magistrate 
with a view to its commitment to the sessiems. There is nothing novel or outrageous in giving 
the prosecution a choice of form. 

Provisions should be included - Uie new Ordinance expressly modifying sections 23 and 
20 of the Code of Criminal procedure, Ihc Federal Court appears to have been possessed 
by a curious idea that a special sanctity attaches to the Code of Criminal Procedure which 
does not attach to other Acts and Ordinances. An express iunendment by the Ordinance of 
a section of the Code might help to clear misapprehensions on this subject. 

3. It is, I thijik generally agreed dial the promulgation of martial law in the capital of India 
(except perhaps in the face an enemy invasion, when the whole country might be put under 
martial law) can hardly be envisaged. This being so, the argument in clause II in the preceding 
paragraph has a special meaning in regard to Delhi. 

4. After writing the above I should say that while full precautions will be taken, there is 
no reason to anticipate any serious trouble in Delhi on the 9th August. Probably the 
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underground Congress workers will attempt to organise some kind of minor outrages-damages 
to letter boxes or something of that kind ~ but as the situation is developing at present it is 
difficult to conceive tliat they will have any success. 

I have the honour to be, 
Sir, 

Your most obedient servant. 

Askwith 

Chief Commissioner, Delhi. 

A.S.K. 

1 Not pnnted. 

, Criminal Investigation Department to the 
• Chief Secretary, Government of Madras 
(Rathnamamba’s case) 

Govt, of ^^Klras U.S. Files, File No. 2/19 M 
fFNA) 

Secret. 

I'Vom 

rhe Special Branch, 

Cnminal Investigation Department 

'ro 

C hief Secretary. 

No. 1437/C. 

National Youth League: Activities of 

Please refer to the correspondence ending witii my note No. 1092/C of the Kith July 1943.‘ 
On reliable information that a meeting of the National Youth League was to be held in 
the house Edupuganti Ratnamamba at Penamakur, Kistna District on the night of 24-* 7-43, 
in order to draw out a programme for the Congress anniversary on 9-H-43, the Madra.s Special 
Branch Inspector raided her house during the early hours of 25.7.43. In that house Surapaneni 
Ramaseshdgiri Rao, a member of the National Youth [.^ague, concerned in Crimes Nos fitj/43 
and 45/13 of the Govemorpet Police Station under rule 39 (G) of the D.O.I. Rules and 224 
I.P.C. respectively, who had been absconding for a long time, was arrested. A search of the 
house was thus made and, when among several other prejudicial documents, a copy of the 
Special programme for the JHh August 1943 issued by the Indian National Congress Central 
Directorate, sent to Govt., under my endorsement No. 36!X)/C of the 3rd July 1943 was found. 
"ITiere were 5 other members of the National Youth League in the house too at the time. Tliis 


Dated: 30th July 1943, 
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confirms the view of the Special Branch that the objects of the National Youth I^eague are 
allied to those of the Congress and that after the subsidence of the Congress Rebellion and 
tlie elimination of the important Congress leaders this Youth league was started to l evive the 
Congress programme, working underground. 

bldupuganti Ratnamamba, President of the Panchayat Board, Penamakur, and a member 
of the Superseded District Board, Kistna, is the wife of Edupuganti Kodandarayamma, 
Government Sub-Registrar; Kovv Nellore Distinct. As she is liable under rule .39 (6) of the 
D.O.I. Rules, she has been arrested. 


Supdt. of Police, S.B. C.I.D. 

No. 4438/C. 

Copy Forwarded for information to E.J. Beveridge Esq., I.P., Asst. Director (S) intelligence 
Bureau, New Delhi, with reference to my endorsement No. 4()93/C of the 16th July 1943. 

Set ret 

Confidential. 

From 

The Special Branch, Criminal 
Investigation Department. 

To 

('liief Secretary. 

No. 478(VC. 

Dated: Wth August 1943. 


National Youth League - Activities oj 

Relerence my note No. 4i37/C of the 30th July 1.943 regarding the tu^rest of Edupuganti 
Ratiianiaba. 

The following prejudicial and objectionable documenOi^ were seized from her house: 

Supdt. of Police 
Special Branch — C.I.D. 

l Hoc. (K) in Chapter I — Sect. A. 

2 . See Doc. 56 wImtc the list of dociimenLs are given. 
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Cypher telegram to the Government of India from 
Bengal regarding Basudeb Datta Roy* 


Ciovernment of BongiU (Home) File No. W522/43 
[Bt'ngal State Archives) 


7 he 30th July 1943. 

Cvpher Important. 

Porter to roltenham wc ;ire sending by air mail proposals for tlie detention on Central 
(io\ ernmcnts order under Defence Rule 2t) of Biisudeb Datta Ray an active Jugantai member 
detained under Defence Rule 121) whose being at large now is dangerous in view of Jugantar 
collaboration in present C.S P. plans stop his release is due tJiird August and we regret verv 
vhort time within which we are iisking for your decision but should appreciate an intimation 
what It IS in time to get him out of the jurisdiction of the High Court before the third should 
\ou be willing to pass the order suggested. 


1 1 V .i8 


Bengal 



Official Notings reg. interrogation methods 
(dt 30.7.43-31.7.43) continuation of Docs -18 
and 40) (extracts) 


File Nu. f4/2/43 - Home Poll (I) 
jNAIl 


Official Notings 

I agree that D.l.B, should take this up with {'' 0 \inces in person.' But in the mean while w(‘ 
ha\ t* evidently lost through inadequate machinery for interrogation, a great deal of material 
which might have helped us to deal with the Congress coaspiralors. Presumably however the 
provision and training of adequate stall would take so long that we cannot now hope to fill 
gaps by ihis method in our case against the Congress leaders. 


Addl. Secy. 


Maxwell. 

30.7.43 


I am afraid so. I remember asking months ago whether it would do any good attempting 
to interrogate any of the Working Committee and their view was that, even if expert 



interrogators were available, we could not 
should see. 


D.I.B. 

S. Nos 20-22 (Receipts) 
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hope to get anything out of these people. D.I.B. 

R. "1 ottenham. 
30.7.43. 


Ajmer, Orissa and Sind replies have been added to the file. Replies are now complete U S 
may see before the file is passed on to D.I.B, 


I See Doc. 49. 


SJ.L. Giver. 
31.7.43. 



Chief Secretary Government of Bihar to the Govt, 
of India (revival of disorders) 


I'ile No. 3/fi8/43 - Home Poll (I) 
INAI] 


From 

Y.A. Godbole, Esqr., C.l.E, I.C.S., 

Chief Secretary to Government, 

To 

The Additional Secretary to the Government uf India, 
Home Department, New Delhi. 

RANCHI, 1st August 1043. 


Sir, 

1 am directed to reply to your Express letter No. 3/f)B/43 - Poll (1) of the 24th July 1943* on 
tile subject of action in the event of revival of serious disorders. 

2. ITie Provincial Governmen* agree that such ni ms for the revival of disorder as have 
come to notice have mainly emanated from the Congress Socialist Party, the public support 
for whicli does not appear to be much or increasing. Fhe chances of organised trouble on a 
large scale are not very great. Any disordei-s that may occur will probably be sporadic and, 
though their number might be large, they arc unlikely to be so widespread as in 1942. 'Fhe 
Provincial Government iso agree that action to be taken against those responsible for the 
disorder should as far as possible, take the form of prosecution for substantive offences, the 
use of Defence of India Rule 26 being restricted to the detention of persons who commit no 
over act themselves but are known to be organizing or inciting others to do so. The Provincial 
Government further agree that now that the use of the Special Criminal Courts Ordinance in 
tlie manner originally contemplated is denied to them the wisest course, in order to prevent 
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disorder tciking die serious form that it took in 1942, would be not to delay the proclamation 
of Martial law too long. 

X I am to enclose for your information copies of certain lettered issued by the Provincial 
Government and the Inspector General of Police to local officers containing dieir instructions 
on the measures to be taken to prevent revival of trouble and the action which would be 
appropriate in dealing with it if it breaks out. 4'his Government have made such police 
dispositions as they consider necessarv’ and the (kmeral Oft'icer Commanding, 101 Lines of 
Communication Area have arranged at their instance to strengthen the number of troops 
available and to distribute them beforehand in those areas where die likelihood of trouble is 
the greatest. InsUuctions have issued to die armed forces (police and niilitiuy) to move about 
and show themselves in the districts. Local officers have been asked to keep a watch on 
persons concerned in the disturbances of lf)42 who have recently come out or are still coming 
out of jail and to look out for old absconders in particular the members of the Congress 
Socuilisl Party. Action is being taken under Defence of India Rule 26 against persons whose 
being at large might be a source of trouble. In this categoiy have to be included a number 
of persons convicted or on trial in Special Cnminal Courts whom District Judges and the High 
C.'ourt me freely releasing on bail. District Officers have been told to see that village patrcjls 
iu-e properly organised and functioning as quickly as possible along the mam lines ot 
communication; and pending the Governor-General’s approval of the Village Responsibilih 
Act, which this Government have framed, a Notification has been issued empowering DisUict 
Officers i, ider Defence of India Rule 593 to appoint special constables foi die guarding ol 
these communications where villagers are not volunteering for patrol dut\ in sufficient numbeI^ 
The IVovincial Railway Protection Police are in position on important railway lines. Arrange 
rnents have also been made to pro\ide adequate rpotor transport in the districts for the qiiic k 
movement of police and troops by land and by river. ITie Provincial Government also propose 
to take an early opportunity to discuss with the Anny Command, as sugge.sted in your letter, 
the possibilitv' of Martial law being required in particular areas and the arrangements that 
wDuld be necessary' to put it into effect. These arrangements have already been settled in 
outline when action in the event of enemy invasion was considered last year and our local 
officers are acquainted with that scheme Government, in consultation with the (Jcneral Officer 
Commanding, 101 Lines of Communication Area, will e.xamine what changes, if any, are 
necessary in those arrangements and further instructions will be issued to local officers if 
required. 


1 have the honour to be, 
Sir, 

Your most obedient servant, 

For Chief Secretary to Government 
B.P. 

I. Doc. .^>4. 

2 In this ( onncction see Documents 63 and fi6 in Chapter I - Sect A. 


<»• 4 * •«> 
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^ Addl. Secretary, Government of Bengal to the 
• Secretary, Government of India 

File No. 3/(i8/43 - Home Poll (I) 

INAI) 

From 

A.E. Porter, Esq., I.C.S., 

Additional Secretary to the (Jovomment ol llengal 

Vo 

File Secretary to die Government ol India 
Home Department. 

No. 12(vtP.S 

Subject: Ac lion in the event of revival f»f a serious disorder. 

R( teience: Government of India, Home Depailment Express letters No. d/()8/43 - Political 

(I), dated the 24tli‘ and 28tli Julv, 1813.' 

I he CJovernrnent of Bengal agree that there is no reason to anticipate any organised and 
widespread trouble in Bengal principally owing to their determined and sustained attack on 
all terrorist groups. . . . 

2. rhe difficulty of taking preventive action in the present circumstances is accentuated 
1)\ the fact tliat Dc*fence Ruhi 2b is not available to i -e (jovernment of Bengal and Regulation 
111 ol 1818 cannot be expediently used in many cases. The Piovincial Government are 
( onsequendy driven to rely, for the time being, uf on the use by their police officers of Defence 
Rule 129 and an extension by them of the period of detention under that Rule until powers 
under, or analogous to those under. Defence Rule 2() are restored to them. They would, 
however, feel considerable reluc tance to resort to this procedure in any considerable number 
of l ases, and they consecjuently hope that, at a vei > early date, the Govemnient of India will 
leach a decision upon the proposal wliich has been put before di^m by the Provincial 
(iovernment for die enactment of legislation applicable to Bengal, such as is referred to in 
paragraph 3 of the letter dated the 2tth Julv. 

i I)(R. SI. 

See Doc. iu in C’liiijitrr I - ScHiidii /\ 


dated the 4th August, 1943. 
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Case of Jasoda Kumar Das Gupta 


Ck)\ eminent of Bengal (Home) File No. W526/13 
(Bengal State .Arcliivesl 


Intelligence Branch, C.I.D., 
13 Lord Sinha Road, 
Calcutta, dated 4th August U)43. 
No. 22956/791/43 (WB) (BM) 

Frt^ni 

ITie l.)eput\' Inspector General of* Police, 

Intelligence Branch, C I O., 

To 

A.L. IVirter Fsqr., CM.F-, I.C.S., 

Addl. Secy, to the Cjovi. of Bengal, H.D. 

Sir. 

1 have the honour to invite a reference to G/O No. &316 Dcf dated 10.7.43 and to enclose' 
herewith a copv of Brief History' dated 4,8.43'' of Jasoda Kumar Das Samia, alias Jasoda Kumar 
Dav Gupta s/o Surendra Kumar Das Gupta and to request you to issue orders under Regulation 
III of 1818 before 26.8.43 detaining him as a State prisoner. He is an important member of 
die Jugantar Party, was arrested in pursuance of the Policy of attacking that Party. 

I have the honour to be. 
Sir, 

Your most obedient servant. 
For Dy: Inspector General of Police, I.B. 

PB/RA. 

4.8.43 

l. Nol pnnU'd. 

2 Nol pnnU'd. 


<»• 4 * •«> 
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Case of Jasoda Kumar Das Gupta 
(Transfer to Delhi) 


Government of Bengal (Home) File No. W526/43 
[Bengal State Archives) 


Government of Bengal 
Home (Defence) Depaitmerxt, 


Express Letter 

From 

A.E. Porter, Esq., C.I.E., I.C.S., 

Additional Secretary to the Government of Berj:al 

To 

rhe A/t,Vt!onal Secretary to the Government of India, 

Home Department 

No. 663 DS dated the 5th August, 1943. 

Subject: Proposed detention under Defence of India Rule 26 (1) (b) of Jasoda Kumar Das 
Sarma alias Das Gupta, son of Surendra Kumar. 

Particulars are enclosed* in a closed cover of Jasoda Kumar Das Sarma ® Das (iupta, son of 
Surendra Kumar. This individual Is in detentio.i in Bengal under Defence Rule 129. The 
maximum period of his detention will expire on 26th August, 1943. There is no information 
upon which he can be prosecuted in court, but this Government would have directed his 
continued detention under Defence Rule 26 (1) (b) if it had been possible to use the powers 
conferred by that Rule in Bengal. The undersigned is directed to enquire whetlier the 
Government of India would be prepared to issue orders for his detention under Defence Rule 
2(i. If so, it is requested that an eaily intimation may be given to this Government and 
arrangements will then be made to transfer him u> Delhi. It is suggested that the transfer be 
postponed so that he may reach Delhi on the 24th August, 1943. This suggestion is made in 
order that his transfer may be avoided should die Ciovemment of Bengal before that date 
find itself in a position to exercise powers under, or analogous with those under. Defence 
Rule 26. 

A.E. Porter 

Addl. Secy, to the Government of Bengal 

No. 663/1 DS 

Copy to D.I.G., I.B., with a request to be prepared to send him under escort to Delhi should 
the reply of the Government of India so require. 

No. 663/2 DS 

Copy to Oiief Commissioner, Delhi, with a request that he will be good enough to consent 
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lo the transfer of this prisoner under D.I.R, 120 (5) in the event of the Government of India's 
being prepared to issue an order under DJ.R. 26 (1) (b). 

Ciilcutta, A.E, Porter 

llie 3th August, 1913. Addl. Secretar)' to the Government of Bengal. 

I Not pnnli'd. 



Official Notings (extracts) — Reg. Hari Sadhan Sen' 


Cjovonuiieiit of Bengal (Home) File No. VV302/43 
[Bengal State Archivesj 


H.S.“ of Hari Sadhan Sen is placed in a sealed cover below. It is recommended that orders 
mav kindlv be issued making him a state Pnsoner under Regulation III of 1818. He is an 
important & leading member of the Jugantar — C.S.P. combine & wiis iu^icstcd in pursuant e 
t)t tlie policy of attacking those parlies. 

P. Biswas 
3^8 

For 1).1.(J., I H 

I l)ni n 1 HS (Histon SlTfet) mil pnnird 



Case of Hari Sadhan Sen (contd.) 


Government of Bengal (Home) File No. \V302/43 
(Bengal State Archivesj 


Express Letter 

Home (Defence) 

From A.E. Porter, F^q., C.I.E., I.C.S., 

Addl. Secy, to the Government of Bengal 

Fo 'Fhe AddiUonal Sccrctarv' to the Government of India, 

Home Department. 

No. 678 DS Dated, 6th August, 1941 

Subject: Proposed detention under Defence of India Rule 26 (1) (b) of Hari Sadhan Sen, 
son of Surendra Kumar. 

Particulars are enclosed in a sealed cover* of Hari Sadhan Sen, son of Surendra Kumar. 
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individual is in detention in Bengal under Defence Rule 129. I'he maximum period of his 
detention will expire on the 23rd August 1943. ITiere is no information upon which he can 
be prosecuted in Court but this Government would have directed his continued detention 
under Defence Rule 20 (1) (b) if it had been possible to use the powers conferred by that 
Rule in Bengal. The undersigned is directed to enquire whether the Government of India 
would be prepared to issue orders for his detention under Defence Rule 26. If so, it is requested 
that an early information may be given to this Government in order that arrangements may 
be made to transfer him to Delhi. It is suggested that the transfer be postponed so that he 
may reach Delhi on the 2st August, 1943. ITiis suggeshon is made since the issue of orders 
by the Government of India cuid his transfer would be unnecessary should the Government 
of Bengal before that date be in a position again to exercise powers under, or analogous with 
those under, Defence Rule 2(). 

A.E. Porter 

Addl. Secretary to tlic Government of Bengal 

No. 678/1 Ds. 

Copy to D.I.G., I.B., with a request to be piepared to send him under escort to Delhi should 
ihi) reply of the Government of India so require. 

No. 678/2 Ds. 

Copy tf) Chief Commissioner, Delhi, with a request that he will be good enough to consent 
to the transfer of this prisoner under D.I.R. r29’5) in the event of the Government of India's 
being prepared to issue an order under D.I. Rule 26 (1) (b). 

A.E. Porter 

Ack'i Secretary to the (h)vemmcnt of Bengal. 


Calcutta, 
The 6th August, 1943. 

6.8SG*6, 

l . Not printed. 



Note on Kishon Lai Datta who wanted to be 
transferred to Delhi jail‘ 


Gf)venjment of Bengal (Home) File No. W554/43 
[Bengal State Archives] 


Kishori Lai Datta,* Sarat Kumar Datta. 

History sheetf^ scrutinized and returned. An ex-detenu (Anushilan). Implicated in the inter- 
provincial conspiracy. In 1942 took an active part in planning sabotage, in 11)43 was a prominent 
leading member of the Central Organisation of the Party and a custodian of arms and supplied 
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a revolver to an absconding member. Maintained inter-district connections and agreed in 
R.S.P. C.S.P. collaboration. Detention and continued detention justified. 


A.E. Porter 

9.8.43. 

I In this coiinoction see thapUT 1 Sect. A — Dih:. 51, 

1 Ndt pnntcd but see biop-aphical appendix. 



Government of India to all Provincial Governments 
(Legal access to security prisoners) 


File No. 44/37/43 - Home Poll (1) 
[NAIj 


Go\emmont of India 
Home Department 


Express Letter 

From 

Home, New Delhi. 

To ''' 

T o All Pro\'incial Govenimenls and 
Chief Commissioners (e.xcepl Panth Piploda). 

No .V'lh/43 - Ptill (I) New Delhi, the 10th August 1943 

Subject Interviews betw'oen .securit) prisoners and their legal advisers and tlie production 
of security pri.soners in Court. 

Wc have recently had under examination the conditions under which security pri.soners should 
be allowed interview's with their legal advisers and the crinnected question of how applications 
for the production of these prisoners before the High Court should be dealt with. 

2. We consider that the general principles laid down in paragraphs 3 and 4 of the Defence’ 
Department letter No. 5-DC (fi)/43 dated March 2nd 1943/ regarding interviews between 
security prisoners and their legal advisers hold good. It should be noted that the practice in 
England is that visits by counsel or solicitors in connection with a detained person’s affairs 
will be allowed at all reasonable times’. It is in our view important, however, th^ the condition 
under which these interviews should be held should be clearly laid down. Enclosed therefore 
IS a copy of a sub-paragraph that we propose to add to the Central Government Security 
Prisoners Order, 1942, specifying the condition on which security prisoner may be granted 
interviews with their legal advisers, and laying down the manner in which such Interviews shall 
be conducted. We would suggest that you should urgently consider making a similar addition 
to your Provincial Security Prisoners Rules and wc should be to receive the text of any 
such addition as you may propose to make. 
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3. There will be many cases in which, for security reasons, it would be desirable to avoid 
the production of a security prisoner on the order of the High Court We have examined 
various suggested methods, including the proposals put forward by Provincial Governments 
in reply to the Defence Department letter of 2nd March referred to above, for pre venting the 
production of security prisoners in Court, or for ensuring that Government should be given 
opportunity to argue against their production before final orders are passed by the High Court 
'ITie following are the principal suggestions examined: 

(a) Publication of a fresh rule 26A in terms of the draft enclosed with Defence Department 
letter of 2nd March, prohibiting the production of security prisoners in Court except for the 
purpose of answering a charge of an offence. 

The general sense of Provincial Governments’ replies was not in favour of introducing the 
proposed new rule; doubts were expressed both as to its necessity and its effectiveness; and 
the further objection was raised that publication of the rule would draw attention to the 
existence of a loophole of which the public were not as a whole aware. Apart from this, further 
examination revealed that the rule would not succeed in securing the object in view, since it 
would still be open to a High Court to contend that the order of detention was not made in 
good faith, and that the prisoner concerned was not, therefore, detained in pui'suance of an 
orde’’ :i .:de under Defence Rule 2(i (1) (b), in which case the provisions of the proposed rule 
2(iA would not apply. 

(b) That sub-section (3) of section 491 of the Criminal Procedure Code, excluding from 
the application of sub-sections (1) and (2) of that section persons detained under certain special 
Regulations and Acts, should be enlarged to include persons detained under Defence Rule 
2(i. 

Here again, it was found on examination that, notwithstanding such inclusion, the High 
Court could, by raising the question of good faith, order the production of a security prisoner 
before it. Further, such a provision would overlap section It) (1) of the Defence of India Act. 

(c) ITiat provision should be maie, possibly by tlie addition of a suitable new sub-section 
to section 16 of the Defence of India Act, for tht Crown to be heard in each case, before the 
High Court passed an order for the production of security prisoner. 

A possible objection to this course was that it tended to place the High court in the role 
of cross-examining counsel for the security prisoner. It was further noted that in such cases as 
had so far occurred the High Court concerned had shown no disposition to deny the Crown 
opportunity to argue against the prisoner’s production, before passing orders in the case. 

4. After examining the alternatives outlined in the preceding paragraph, we have come 
to the conclusion that there is no way open to us of effectively questioning the authority of 
the High Court to order tlie production of a security prisoner before it. Wc are of the opinion, 
however, that every effort should ? made to secuu. 

(a) That the Court gives an opportunity to Government to argue the case against the 
production of the security prisoner before final orders are piissed by the High Court; and 

(b) That, in tlie event of the prisoner being produced before tlie Court, the Court’s consent 
is in all proper cases obtained to the holding of Uie proceedings in camera and to the exclusion 
of the prisoner f om unauthorized contact with members of the public. 

As stated in the preceding paragraph, we have not so far observed any disposition on the 
part of the Courts to deny to Government the opportunity sought at (a) above. Should such 
a disposition subsequently become evident, however, we should be willing to consider making 
the necessary provision in section 16 of tlie Defence of India Act, on the lines indicated in 
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the preceding paragraph; and we should be glad if you would let us know immediately, should 
you at any time consider such a provision necessary. 

Addl. Secy, to the Government of India. 

No. 3/16/43 - Poll (I). 
New Delhi, the 10th August 1943. 
Copy to Defence Department and Legislative Department 

By order, 

Under Secy, to the Government of India. 

Au. (2!4«-4M3)~D 

Central Government Security Prisoners Order 1942. 

Draft 

Sub-paragraph (II) of Paragraph 11. 

(1 1) In addition to the interviews permissible under the preceding provisions of this paragraph, 
a security prisoner may, with the permission of the authority under whose orders the .security 
prisoner is detained, interview' his legal adviser in connection with a pending or contemplated 
legal proceeding to which the security prisoner is or will be a party. Not more than one such 
interview shall ordinarily be allowed in connection with a contemplated legal proceeding 
before the proceeding is instituted. All such interview's shall take place on die premises in 
w hich thr security prisoner is confined, and shall be subject to such conditions and restrictions 
as the Superintendent may consider necessary' to ensure security and prevent die passing of 
unauthorized communications unconnected with the case relating to which die interview' is 
granted. 


I .\()l pnnic’fl 



In regarding R. Subbarayan — Prisoner [Leach C.J., 
King and Lakshmana Rao JJ. Full Bench 
(10 August 1943)1 


AIR, 3(), 1943, Madras, pp. 602-8 


Criminal Misc. Petn. No. 310 of 1943, Decided 10th August 1943, for issue of a wTit of 
certiorari. 

r.R. Venkatarama Satriar for M.S. Venkatarama Aiyer for Petiiioner 

Advocate-General for the Crown 

Leach C.J. — 'Phis is an application for the issue of a w.nt of certiorari for the quashing ol 
the proceedings in Ordinance Case No. 1 of 1943 on the file of the Special Judge, Chingleput. 
The application involves the decision of the question whether sub-section (1) of S.3 of tlie 
Special Criminal Courts (Repeal) Ordinance, 1943 (Ordinance 19 of 1943), embodies a valid 
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provision of law. ITie petitioner and seven other persons were charged with having conspired 
to blow up the Uppanar Railway bridge near Shiyali and with having attempted to destroy 
the bridge. After their arrest, the accused persons were brought before the stationary Sub- 
Magistrate of Shiyali, who transferred the case to the Sub- Divisional Magistrate of Mayavaram. 
Under the provisions of the Special Criminal Courts Ordinance, 1942 (Ordinance 2 of 1942), 
the Sessions Judge of Negapatam was appointed by tlic Government of Madras the Special 
Judge to try the case. Subsequently, the Government of Madras transferred it to the file of 
the Special Judge for the Presidency Town of Madras. The Special Judge is the Sessions Judge 
of the Chingleput division. On 28th April 1943, by which date the trial had been almost 
concluded, the petitioner hied the present application. It came before the Court on 29th April, 
the day before the Court rose for the summer vacation. At the request of counsel for the 
petitioner tlie hearing was adjourned until 14tli July. On 14th July the hearing was adjourned 
until 2nd August, again at the request of counsel for tlic petitioner. ITie further adjournment 
was asked for because counsel wished to obtain copies of judgments delivered by the Calcutta 
High Court on 12th July in a similar ca.se.* The judgments of the Calcutta High Court have 
not yet been published, but by the courtesy of the learned Chief ] ustice of that Court copies 
have been supplied for use in this case. After the decision of tlie Calcutta High Court‘d* the 
same question was raised in a case before the Patna High Court imd the learned Chief Justice 
of that Court has likewise kindly supplied copies for use here. 

On 4th June 1943 in A.I.R. 1943 F.C. 3(), the Federal Court, by a majority, held that Ss.5, 
10 and l(j of ordinance 2 of 1942 were invalid.^ This meant that the proceedings against the 
petitioner and his co-accused before the Special Judge w ere unlawful. When the case was 
before tliis Court on 29tli April a stay of the trial was refused. Consequently the Special Judge 
continued tlic hearing and on 1 1th May he delivered his judgment. He sentenced the petitioner 
under one charge to undergo rigorous imprisonment for five years and to pay a fine of Rs 
KXK), with rigorous imprisonment for one v*" ir in default; and under another charge he 
sentenced him to undergo rigorous imprisonmeu for five years, the sentences to nin concur- 
rently. On 5th June, the day after the Federal Court had decided that Ss.5, 10 and 16 of 
Ordinance 2 of 1942 w'ere invalid, the Governor General promulgated Ordinance 19 of 1943. 
It repeals Ordinance 2 of 1942, but sub-section (I) of S.3 purports to validate subject to rights 
of appeal and powers of revision conferred by subsection (2), sentences already passed by 
Special Courts constituted under the earlier Ordinance. The petitioner denies that sub-section 
(1) has made the sentences valid. He maintains that the Governor-General had no power to 
enact this sub-section. Section 3 of Ordinance 2 of 1942 provided that Courts of Criminal 
jurisdiction might be constituted under the Ordinance of the following classes, namely, (1) 
Special Judges; (2) Special Mag^'^trates; and (3) summary Courts. Section 4 said that the 
Provincial Government might appoint to be a special Judge for such area as it might think fit 
any person who had acted for a period of not less than tw'o ycare as a Sessions Judge or an 
Assistant Sessions Judge under the Code of Criminal Procedure, 1898. Section 5 stated tliat 
a Special Judge should try such offences or classes of offences or such cases or classes of cases 
as the Provincial Government or a servant of the Crown empowered by tlie Provincial 
government in that behalf, might by general or special order in writing, direct. Section 10 
contained a similar provision witli regard to cases to be tried before a Special Magistrate. 
Section 16 said that a Summary Court should have power to try such offences or classes of 
offences, or such cases or classes of cases as the District Magistrate, or in a Presidency Town 
the Chief Presidency Magistrate, or a serv^ant of the Crovm authorized in that behalf by the 
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District Magistrate or Chief* Presidency Magistrate might direct. Ordinance 61 of 1942, inserted 
into Ordinance 2 of 1942, S.25A (1) which provided that the Sessions Judge of the Sessions 
division within which w^as situated die area for w'hich a Special Judge had been appointed 
might, at any stage of the proceedings, transfer a case before him to another Special Judge 
witJiin the Sessions division. Sub-section (2) gave a similar power to the District Magistrate to 
transfer a case from one Special Magistrate’s Court to the Court of anodier Special Magistrate. 
(Ordinance li) of 1943 consists of five sections. The first section gives its short tide and states 
that it shall come into force at once. Section 2 repeals in its entirety Ordinance 2 of 1942. 
Section 3 reads as follows: 

'Confinnation ;uid continuance, subject to appeal, of sentences — (1) Any sentence passed 
bv a Special Judge a Special Magistrate or a Summar\' Court in exercise of jurisdiction 
conferred or purporting to have been conferred by or under the said Ordinance shall have 
ellect, and subject to the succeeding provisions of section, shall continue to have effect, as if 
the trial at diis which it was piissed had been held in accordance with the Code of Criminal 
Procedure, 18J1H (5 of 1H9H) by a Sessions Judge, an Assistant Sessions Judge or a Magistrate 
ol the first cLiss respectively, e.xercising competent jurisdiction under the said code. 

(2) iNotwidistanding anything contained in any other law, any such sentence as is referred 
to in sub-section (1) shall, whether or not the proceedings in which the sentence was passed 
w ere submitted for review under S.H, and whether or not the sentence was the subject of an 
appeal under S.13 or S.19 of the said Ordinance, be subject to such rights of appeal as would 
have accnied, arid to such powTre of revision as would have been exercisable under the Sciid 
Code if the sentence had at a trial so held been passed on the date of the commencement 
of this Ordinance. 

(3) Where any such senlente as aforesaid has been altered in course of review or on 
appeal under the said Ordinance the sentence as so akered shall for the purposes of this 
section be deemed to have been passed by the Court which passed the original sentence. 

Section 4 deals wiili the disposal of pending cases. It says that when the trial of a case, 
pending before a Court con.stiiuied under Ordinance 2 of 1942 has not been concluded before 
die date of commencement of Ordinance 19 of 1943, the proceedings shall be void and the 
cast' shall be deemed to be transferred, in a Presidency town to the Chief Presidency Magistrate, 
or els where, to the Sub-Divisional Magistrate, who may cither inquire into or try the case 
himseif, or transfer the case for inquiry or trial to any Magistrate subordinate to him, in 
accordance with the Code of Criminal Procedure. Section 5 provides for an indemnity. It says 
that no suit, prosecution or otlier legal proceedings shall lie against a servant of the Crown 
for or on account of or in respect of a sentence passed by him under the repealed Ordinance 
or in carrying out a sentence passed by a Court in exercise of die jurisdiction conferred by 
that Ordinance. 

It will now be convenient to refer to the decision of the Federal court in A.LR. 1943 
F.C.36. Varadachariar J. who was officiating as the Chief Justice of the Federal Court and 
Zafrulla Khan J. were of the opinion that Ss.5, 10 and 16 of Ordinance 2 of 1942 were 
ultra vires the CJovenior-General as the legislative authority. Rowland J. disagreed with this 
opinion. It is not necessary for the purpose of deciding the present case to discuss the 
dissenting opinion. The majority opinion of course, prevails, and as we have already pointed 
out, the decision was immediately followed by the repeal of the Ordinance. ^Fhe power of 
die Governor General to legislate by Ordinance and to provide for Special Courts of the 
nature of diose contemplated by the Ordinance was not disputed, but the learned Officiating 
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Chief Justice and 2^rulla Khan J. were of the opinion that it had not effected its purposes 
because the Ordinance had not repealed Ss.28 and 29, Criminal V.C. I’hey also held that 
the Governor-General had no power to leave to executive officers an absolute and unrestricted 
discretion witliout legislative provision or direction laying down the policy or conditions with 
regard to classes of cases to be decided by the Special Courts. In this connccium the learned 
Officiating Chief Justice said: 

In thf present c asc, it is impossible to deny dial the ordinance making aiidiority has wholly evaded die 
responsibility of laying down any mics or conditions or even enunciating die policy with leference to 
which cases are to be assigned to die ordinary Criminal Courts and to the Special Ccnirts lespectively 
and left the whole matter to the unguided and uncontrolled action ot die (‘xeciitive audionties. lliis is 
not a ciilicism of the policy of the law - as counsel for the Clown would make it appear but 
comphiint that the law has laid down no policy or priiu iple to guide and cfjnti ol the exercise of the 
undefined powders entrusted to the executive authorities bv Ss.o, 10 and Hi of the Oidinancc. 

Mi r.R. Venkataiiima Sastriar, on behalf of th(‘ petitioner, has contended that it follows 
from Uiis decision that the Governor-General had no power to enact sub-scction (1) of S.3 of 
(Oidinancc 19 of 1943. In order to decide the validity of this sub-section, the Court must 
(Wiiinine die legislative powers which have been conferred upon the Governor-General by 
the Government of India Act, 1935. Schedule 9 to the Government of India Act, 1935, contains 
the provisions of die Government of India Act which are to continue in force w^ith amendments 
until the establishment of tlie federation Section 72 of this Schedule, as it originally stood, 
slated that the Governor-General might in cases of emergency, make and promulgate Or- 
dinances for die peace and good Government of British India or any part thereof, and an 
Ordinance so made shall for the space of not more than six months from its promulgation, 
have the like force of law as Act passed by die Indian Legislature. By 3 and -t George VI, 
Ch. 58, the lime limit of six months w^as deleted. Section 102, Government of India Act, 1935, 
gives power to the Federal Legislature to make laws tor a Province, or any part thereof, with 
lespecl to any of the matters enumerated in the Provinciiil Ix^gislative List if a stale of grave 
emergency is proclaimed. By a notification, dated 3rd September 1939 and issued by the 
(iovernor-General under S.102 of the Act it was declared that a grave emergency existed, and 
the Governor-General has now die power by Ordinance to legislate on all matters referred to 
in die Federal, Provincial and Concurrent Legislative lasts, which are set out in Sch.7 to the 
Ai t. Fhe relevant entries in these lists ai e as follows: 

Federal Legislative list — Entry No. 42: Offences against laws with respect to any of the 
matters in this list 

Provincial [.legislative list — Entry No. 1: Public order (but not including the use of His 
Majesty's naval, military or air forces in aid of die civil Power); the administration of justice; 
I onstitution and organisation of all courts, except die Federal Court, and fees taken therein; 
preventive detention for reasons connected widi the maintenance of public order; persons 
subject to such detention. 

Entry No 2: — Jurisdiction and powers of all Courts except die F'ederal court, with respect 
to any of the matters in this list; procedure in Rent and Revenue Courts. 

Concurrent legislative List — Entry No. 1: — Criminal law, including all matters included 
in the Indian Penal Code at the passing of this Act, but excluding offences against laws with 
respect to any of the matters specified in List 1 or list 2 and excluding the use of His Majesty's 
naval, Military and air forces in aid of the Civil power. 
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Entn iVi). 2; - Criminal Procedure, including all matters included in the code of Criminal 
Procedure at the date of tlie passing of dus Act 

It will be observed that the Governor-General can now by Ordinance legislate on all 
matters relating to Criminal law and procedure. "Ilie Calcutta case to which reference has 
been made is Misc. Case No. 65 of 1043. 'ITie Bench consisted of Derbyshire CJ. and 
Khundkai and Sen JJ. Derbyshire CJ. and Khundkiu-J. did not hold S.3 of Ordinance 19 
of 19 13 to be bevond the legislative powers of the Governor-General but they gave it an 
inierpretauon which seems to us, witli great respect, to be inconsistent with its wording. 
l)erb\ shire C ). considered dial die effect of S.3 was that sentences already passed should 
iontinue to have efl'eci a.s if thev had been validly passed until they could be dealt with in 
appeal or icvicwed under the provisions of the Code of Criminal Procedure. He held that 
It wxs the dulv i)f the proper Court which had appellate or revisional jurisdiction in the 
areas in which the sentences were passed to have those convictions brought up before it 
and quashed and, further, to direct that the persons concerned should be dealt with according 
to law in the ordin;u-v' Courts according to the ordinary' process of law, vvidi the exception 
that where the sentence passed by a Special Court had been substantially sei-ved the Court 
should direct tliat no furtlier proceedings be taken. He pointed to S.2()8, Criminal P.C., 
vxliich directs that all tiials before a Court of Session shall be either by jury or with the aid 
of cissessoi-s and said that if the Crown's contention was right, there must be a National juiy 
and a National bodv of assessors. Where the trial is by jury an appeal lies only on a matter 
of law and therefore, in his opinion, a person tried by a National jury only got an illusory 
light of appeal Khundkar J. substantially agreed. 

ben J. did not think that it wa.s necessaiy' to decide what inteipretation should be placed 
ini S..i becau.se in his opinion the section was ultra vires. He considered tliat ;is the Federal 

I ourl had held that Govenior-General, as a liCgislature had no power to confer JurisdicUon 
on the Special courts in the manner in which he had tried to confer it, it was not open to 
him as a .subordinate or non sovereign Legislature to enact either directly or indirectly that 
junsdicTion was good. In this connetlion he referred to certain Canadian case.s decided by 
The Pi ivy Council where it w as held that a Pnjvincial Legislature could not do indirectly what 

II could ncjt do directly. In the course of his argument the learned Advocate-General, who 
appearr-d on behalf of the Crown, said that Sen |. had not kept distinct the absence of power 
from the question whether power which existed had been properly cxercist^d. We think that 
this cniicism is justified. 

The judgment of the Patna High Court was delivered on 20th July 1943 by Brough J. who 
said that he found S.3 pcrrlectly clear and but for the argument which had been addressed to 
them and the decision of the Calcutta High Court he would have contented himself widi 
saying that it meant what it says. Fhe Federal Court had not decided that it was ultra vires 
to set up Special Courts and give them jurisdiction. It was the method of giving them Jurisdiction 
which was ultra vires. He could see no reason, therefore, why the I^egislatiirc could not ratify 
invalid acts if it could avoid the error of mctliod. lire legislative authority had in this case 
applied its own mind to the cases covered by the new Ordinance and these cases were 
ascertainable. He held that the new Ordinance could not be declan'd to be invalid by reason 
of the decision of the tedcral Court on the old one and that the ratification was effective. In 
the first place Mr 1 .R. Venkatarama Sastriar asked u.s to accept the opinion expressed by Sen 
j., and in the altcmaUve to accept the interpretation which Derbyshire CJ. placed on S.3. We 
find ourselves unable to take either of these courses. 
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It is not correct to describe the Governor-General as being a subordinate or non-sovereign 
Legislature in this connection. He has all the powers which the Federal Legislature would 
have had if federation had been adopted and he has all the powers of a Provincial legislature. 
It is true that Parliament has power to amend the Government of India Act, but while 
it stands as at present the Governor-General constitutes a sovereign legislature with regard to 
tlie matters referred to in the three legislative lists, and as we have seen, full power has been 
given to the Governor-General to legislate without restriction in matters of criminal law and 
of die procedure to be adopted in trying Criminal cases. ITie Federal Court acknowledged 
that the Governor-General had the power to appoint Special Courts of the nature of those 
mentioned in Ordinance 2 of 1942 and die Ordinance was held to be invalid only because 
the precaution of repealing certain sections of the Criminal Procedure Cfidc had not been 
taken and there were no rules governing the allocation of cases. The errors or omissions which 
rendered Ordinance 2 of 1942 invalid, cannot, in our opinion, restrict die Governor (ieneral 
in pi omulgating a new Ordinance. 

Section 3 (1) of the later Ordinance says that sentences which had been passed under the 
repealed Ordinance before its repeal shall continue to have effect as if the trials at which they 
were passed had been held in accordance with the Criminal Procedure Code. If the Govemor- 
( jeiicrars powers are unrestricted as we hold them to be, he must have power to make such 
a provision. Of course, the Governor-General has not power to do indireedy what he cannot 
do direedy. lliis principle has been definitely established in the cases to which Sen }. referred, 
but die Governor-General in our opinion, is not attempting to do something indireedy which 
he had not power to do dircedy. He could, if he had thought fit, have amended Ordinance 
2 of 1942 to remedy the defects which the Federal Court had pointed out. and we think that 
he has full power to say diat trials which were not held under a particular law shall be deemed 
to have been hold under that law, 

Mr Venkatarama Sastiiar has agreed that the questii.in to be decided, pul shortly, is whether 
the Governor-General has power to declare by Ordinance that sentences passed by Special 
Courts should be deemed to have been passed in trials properly held under the Criminal 
Procedure Code and the short answer which he has given to this question is that tlie 
Ciovcrnor-General has not the power because Uie cases which gave rise to the sentence were 
placed before the Special Courts by officials to whom there had been no proper delegation 
of power in this behalf. We cannot accept this as a sound reason for declaring the later 
t Irdinancc to be invalid. As we have already indicated tlie fact that tliere was a defect in the 
eiulier Ordinance cannot lessen the very wide powei's which the Govemor-Gencrid possesses 
when he decides to legislate fuilhcr. Fhe powers only arise when a grave emergency exists 
but the Governor-General alone can decid»‘ whether an emergency has arisen and a declaration 
by him to this effect cannot be questioned; see 12 Lah. 280. 

Fhe Judgment of Lord Halsbury in UK)7 A.C. 93 seems to us to have direct bearing on 
die question now under discussion. There the petitioner was indicated for the crimes of sedition 
and public violence before a Court martial ^ter a declaration of martial law\ He wished to 
appeal to the Privy Council against his conviction and the sentence which had been passed 
against him. His objections to the trial were he was not a Military man, he had not been taken 
in the field, he had never taken up arms against tlie Government, die state of the country was 
not such as to justify his being tried before a Court martial and the Civil Courts before whom 
be had a right to be tried h^ in no way been interrupted in their functions and were then 
'‘ifting. The Natal Parliament passed an Indemnity Act, S.6 of which said: 
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All stMitenccs passed by any Courts martial or by any Court or person administering martial law under 
the aiit]K)nc\' of the Go\emor or the commandant of militia in Natal, or by any military officer purporting 
to exeiciso authority' in that behalf, since the date of the aforesaid proclamation of 9th February 1906, 
iru'luding tines and ()ther punishments inflicted by military officers in tlie field, are hereby conlirmed 
.md made and declaied to be la\^ful, and in so far as the same shall not have been already carried 
into effect, shall bo deemed to be final sentences passed by duly and legally constituted Courts of tliis 
colony, and no uppe;i] shall he in respect of same, but they shall be and remain in force and shall be 
Ccuried out in the same manner as the sentences of the Ci^urts of law in this colony. 

Lea\ e to appeal was refused iuid in delivering the judgment of tlie Privy Council Lord 
IlaJsburN' said: 

It IS bv this Ume a \er)' famihar observation that what is called 'martial law' is no law at all. 'Ihc notion 
tiiat 'martial law' exists by re<Lson of the proclamation - an expression which the learned counsel has 
moil' than once used ^ is an entire delusion. The right to administer force against force in actual war 
does not depend upon the proclamation of martial law at all. It depends upon the question whether 
there IS war or not If there is war tliere is the nght to repel force, but it is found convenient and 
cleit^rous. from time to time, to autiiorize what are called ‘Coiiits' to administer punishments, and to 
lestiain bv acLs of repression the violence that is committed in time of w'ai*, instead of leaving such 
pimi-shment md repression to the ( iisiial acnon of persons acting without suiTic ient consultation, oi 
without sufticient ordei or regiilaritv in the procedure in which things alleged ti) have been done are 
proved But to attempt to make these proceedings of so-called ‘Courts martial' administering sununaiv 
lusucf under die sur-MVision of a militarv' commander, analogous to the regular proceedings of C'ourts 
of justice i.s quite illusorv’. 

I^tcr on, in his judgment, Lord Halsbuiy' observed: 

An act of Parliament has been piissed in Natal which in tenns enacts the legality of the sentences in 
question, and provides dial diev shall be deemed to be sentences passed in the regular and ordinar)' 
course of t'nimiial junsdicQon. lliis board has no power to review tlicse sentences, or to inquire into 
die propnery or improprielv of passmg such :in Act of i’ariianient The only dung for persons who are 
.subject to such an Act of Parliament to do is to obey, llie question in this case arises under die Natal 
Act of Parliament in lespect of offences committed in Natal, which Act has been assented to by the 
Governor and. having the force of law, is binding on their Lordship.s. The language of the Act appears 
to rheir Ljidships to be subject to no quesuon of doubt or ambiguity at all. 

The Special Courts set up by Ordinance 2 of 1942 were no Courts at all, as they had not 
been validly constituted. They had no more legality than the Courts martial to which Lord 
Hdsbury' referred. If the Natal government had power to pass an Act validating sentences 
imposed by Courts which had no legal existence, then the Govemor-General has the power, 
and the Pnvy Council held that the Natal Parliament had the power. There is a Madras Act 
which may be aptly referred to here. It is the East and West Tanjore Sessions Divisions 
(V^alidadon) Act, 1931, which was passed in order to legalize trials and sentences which it was 
feared had been held and passed without jurisdiction. Section 3 of this Act reads as follows: 

Notwiih-standing anything contained in sub-section (1) of S.7, Cnminal P.C., IB9B, the Sessions division 
of Panjore and the Sessions division of West Tanjore in the revenue district of Tanjore and the 
Courts of Session established for each one of the said Sessions divisions, shall be deemed to have been 
and Ui be validly c onstituted and no proceeding of the Courts of Session of the said Sessions shall be 
que.stioned merely on the ground that the limits of neither of the said Sessions divisions were or arc 
conterminous with the limits of a district 
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It has not been suggested that the Madras Legislature had no power to pass tiiis Act. Is 
not the present position analogous? Derbyshire CJ. considered tliat tlicre was much room for 
criticism of* S.3 of Ordinance 19 of 19i3, because ihe Govemor-General had not adopted the 
language to be found in the Decrees and Orders Validating Act, 1930 (Act 5 of 1937), but 
tlie fact that the section does not speak specifically of validatirin is, in our judgment, no reason 
for not giving effect to the words used. We are also unable to share the opinion that ihe 
provision with regard to appeals is illusory. In tliis case tlie Cf>urt is not called upon to (1(*< ide 
what are the full powers conferred by sub section (2) on appellate and rcvisional Courts. The 
Court is merely concerned with whether the Governor General had the power to declare that 
sentences passed by Special Courts shall he deemed to have been passed in trials held under 
the Criminal Procedure Code. But supposing that a case tried by a Special Court would have 
been tried with a Jury, if the Criminal Procedure Code had applied, and that the appellate 
Couit functioning under sub-section (2) of S.3 of Ordinance 29 of lf)43 has no right to inquire 
into the finding of fact, beyond ascertaining whether there is evidence to support it, the appeal 
would not necessarily be illusory'. It would still lie on a cjucslion of law. It may be that the 
intention of the ordinance making autliority was to allow an appeal on the facts in such cases. 
VVi‘ express no opinion on tliis question, but all doubt will be removed and much judicial 
time would be saved if aji Ordinance would b#* promulgated clanfying the position in this 
respect. For the reasons given w'e hold tliat sub. S(l) of S.3 is not invalid and Uiat the section 
means what it savs. nic result is that application for the issue of writ of certiorari is dismissed 
and the petitioner is left to an appeal under S.3 (2). A certificate will issue under S.2()5, 
Ciovernment of India Act, 1935. C.R.K./Il.K. 

Application Dismissed. 

I Doc 45 alxmv 
y Dot 50 above 
1 Dot .44 alKiviv 
i Ibid 
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Government of Bengal to the Government of India 
(Case of Kishori Lai Datta) 


Govt, of Bengal (Home) File No. W5vS 4/43 
[Beiigiil Stale Archives) 


(jovernmcni of Bengal 
Home Department 


Jails 

No. HJ. 

Express Letter 

Fi uin 

A K. Porter, Ksq., CM.E., I.C.S., 

Addl. Secietars to the Government of Bengal. 

I'o 

Hie Additional Secretarv to the Government of India. 

Home Departme t. 

Calcutta^ the 13th August, 1943 


Suhjet » Proposed detention under Defence of India Rule (1) (b) of Ki.shori 1^1 Datta’ 
son of Sarat Kuinai. 


Particulars are enclosed in a sealed cover of Kishon 1^1 Datta son of Sarat Kumai. 'Hus 
individuaJ is in detention in Bengal under Defence Rule 129. Phe maximum period of his 
detention will expire cm the 1.0th August lf>43. Iliere is no information upon which he can 
be presented in Court, but this Government would have directed his continued detention 
under Defence Rule 2b (1) (b) if it had been possible to u.sc tlie powers conferred by that 
Rule in Bengal. The undersigned is directed to request the Government of India to issue 
orders for his detention under Defence Rule 2b and to e.xpress regret for this very short notice 
given. In anticipation of such orders and of the consent of tlie Chief Commissioner, Delhi, 
he is being iran.sferred to Delhi in order tliat he may be outside the jurisdiction of the High 
Court before his detention under nile 129 expires. 


A.E. Porter, 

Addl. Secy, to the Government of Bengal. 

No. 965H/1.H.J 

Copy forwarded U) D I G., I.B., with a request to send him under escort to Delhi at once. 
No. 9658/2 II. J. 

Copy forwarded to tlie Chief Commissioner, Delhi, with a request that he will be good enough 
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to consent to the transfer of this prisoner under D.I.R. 129 (5) in the circumstances. The failure 
to consult him earlier is regretted. 

A.E. Porter 

Addl. Secy, to the Government oi Bengal. 

Calcutta, 

The 13th August, 1943. 


I .Soc* cailier Document (i*) on (his case. 



Official Notings (regarding interrogation) (extracts) 
(13.8.43 to 27.8.1943) 


I’ilo No. 14/2/43 - Home Poll (1) 
[NA1| 


In the course of conversation on this subject’ on August 7tli, Additional Secretary said that 
although he did not consider that a second approach to Provincial Governments would produce 
iuiN more satisfactory results, he would like to try again by writing demi-ofiicially to Chief 
Secretaries in order to arouse their persoiial interest in the matter and so influence provincial 
Speciiil Branches to take up intenogation work seriously and on more scientific lines tlian arc 
at present followed in most provinces. 

fo give some idea of the methods of interrogation which have proved successful in the 
pa.st, 1 attach a brief note^ which might be used as an enclosure to Additional Secretarv'\s 
letter. What is required, I think, is that Provinces who have no staff specially ear-marked for 
important interrogations should select two or three men of the right tyj^e and possessed of tlie 
necessary intelligence qualifications and employ Uiom as necessary for carrying out special 
interrogations of selected individuals when occasion arises. It is not suggested that these men 
should be set apart solely for this work, as that would more often tlian not probably mean 
their sitting idle for considerable periods; there is every' advantage in their being engaged in 
noimal intelligence duties, provided that when occasion arises their services can be diverted 
tor the purpose we have in mind. I might add also tliat although the attached note deals with 
interrogation from tlie pcjint of the assistance it can give to prevention and detection of political 
Clime, the general principles apply with equal force to scientific interrogation as an aid in 
ordinaiy crime work. The advantages ot police over jail custody during interrogation has been 
leferred to in H.D.s earlier letter, but might perhaps be mentioned again. 

Pildich 

13.8.43. 

H.IX (Sir R. Tottenham), 

N.B. IJ/O No. 11^79/42, dated, I4th August 1943. 

I had intended to link the draft with tlie letter which it is proposed to issue to Provinces about 
conditions of detention under Defence Rule 129. 'Ihe draft letter to Chief Commissioners on 
tlic latter subject is under submission but has not yet been approved and I do not wish to 
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delay tliis file any longer. I therefore put up a separate drafts in which I have referred to the 
fai t that wo are about to address provinces on the connected subject of conditions of detention 
under the lulo, 

2. 1 should like to offer in the draft to help Provinces in training their interrogators, if 
theie were any prospect of being able to fulfill this offer. 

S.J.L. Olver 
19.8.43 

D.I.R. add sec. 

Additional Sccretar) . 

DIB. should see as proposed. I am not sure whetlier this need go to all IVovinces. Indeed it 
might be better to send it only to tho.se in the first instance where the need is greatest iind w^hich 
D.I B. may be able to visit in the fairly near future. We should be glad of advice on this point. 

(Jffers of assisUince in triiining or possibly offers to take on a few selected individuals from 
provinces for interrogation by an existing trained staff (to show what might to done) could I 
think better be conveyed b\ word of mouth 

R. Pottenham 
20.H 43 

D I. L’ O No. U - Poll (1) dated 20^/4.3. 

1 have consulted he Bureau. Deputy Directoi-s who are most interested in this matter and I 
agree with their view's that it w'ould be better to go to all Provinces. I doubi if D.I.B. will bi* 
able to go tour in the near future. At any rate if all are addressed those who agree ma\ 
ronsntute a majoritv, a fact which might iniluence in the end. 

I he Punjab would be most suitable training place. If H.M. would like me to do so I will 
sound the Punjab CM.D. as to whether they would be prepared to undertake <mything in the 
Inquired lines I do not think we could make any offer to other Provinces by word of mouth 
(T otherwise without the Punjabi agreement. 

IvM. Jenkins 
26.8.43 

1 (j| inUTrrig»it}j;n 2 and Noi pnnu d. 



Official Notings on the desirability of Advisory 
Committees (17.8.1943 to 18.8.1943) (extracts) 


111** No. f4/.’)7/43 ' Home Poll (I) 
l.NAII 


[Omitlfd- t)ppning para of rfjttenh.im's obseivation on Sir Haiold Derbyshire’s remarks.') 

. I do n*jt think we sh*iiild flirt for a inomenl with the idea o( iidvisory lommitlees which 
I should say were quite unsuitable for the conditions in the coiintiy. 

R. rotlenhani 

17.8.43. 
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I agreo Lliat the observations of the High Court‘ which are under discussion do not relate to 
any judicial issue coming before them and that as an expression of opinion they have no 
binding force. At the same time it must be recognised that comments of this character coming 
from a high judicial authority have considerable effect on the public mind and if reported to 
Parliament would no doubt evoke considerable comment there. TTiey must, therefore, be 
considered with the respect they deserve. 

2. I also agree that for the reasons given in the Law Member’s note of the 7th October 
P)32 in F. 31/10/32 - Poll the High Court have misconstrued the meaning and effect of the 
preamble of Regulation III. "ITie operative part of that Regulation, so far as it concerns the 
point at issue, is section 5 which reads. 

Iho officer in whose custody any State prisoner may be placed is U) forward, with such observations 
as may appear necessary, every representation which such State pnsoner may fiom time to time be 
clc‘sirous of submitting to tlie Goveniment. 

While, however, the preamble has no independent operation, it is part of the statute and 
it must be supposed to throw light on the manner and spirit in which the operative clause is 
to be used. ITie relevant portion of the preamble runs as follows: 

And whereas the ends of justice require tliat, when it may be determined tliat any person shall be 
placed under personal restraint, otherwise tlian in pursuance of some judicial proceeding, tlie grounds 
ol such detennination should from time to time come under revision, and the person affected thereby 
should at all times be allowed freely to bring to die notice of the Government all circumstances relating 
oithfM to the supposed grounds of such detennination, or to the manner in which it may bt* executed. 

It must naturally, therefore, bo supposed that it is the intention of Regulation III that the 
lases of pei'sons placed under restraint under that Regulation should be revised from time to 
tinu* in the light to representations made by them, riie High Court have wrongly taken this 
[ireamble to mean tliat the actual grounds of detention w'ould be furnished to the state prisoner. 
But although, as pointed out by the Law Member, this reading is wrong and altiiough, as 
oftiui pointed out in other notes, any obligation to furnish precise information to the prisoner 
would be cnibanassing, the High Court have also been able to point to the provisions of 
Regulation IHB of Great Britain in which clause (5) specifically places the duty on tlie Chairman 
of the Advisory Committee to inform the objection of the grounds on which the order has 
been made against him and to furnish him vvitli such particulars as are in die opinion of the 
chairman sulTicient to enable him to present his case. It must be supposed that in Elngland 
also some of the grounds of die order might be based on secret information comparable to 
what is used in India: but ncverdieless if h^ not been considered impossible by Parliament 
to enjoin the communication to die person affected of such particulars as will enable him to 
represent his case. We are, dierefore, not on strong ground in regarding the communication 
ol sufficient particulars as an insuperable obstacle 

3. While it must be conceded that there are times, such as the period following the rebellion 
of August 1942, when Provincial Govts and executive officers have their hands too full to 
follow a procedure which in England was intended only for very occasional cases, such periods 
of emergency are not lilcely to be of indefinite duration and when circumstances permit we 
may be regarded as under some obligation to follow a procedure more in accordance with 
die principle enjoined by Parliament. I have for some time felt that the provisions of rule 26 
in so far as they relate to detention are defective in several respects, i.e. 
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(1) riie detention once ordered is of indefinite duration; 

(2) No provision is made for periodical review of cases and 

(3) No expbcit provision is made giving the security prisoner a right to be heard on his 
own behalf or to be informed of the reasons for his detention. 

In the latter respect Addl. Secy, has pointed out that tliere is nothing to prevent a security 
pnsoner from making a representation at any time; but we may, I think, feel considerable 
doubt as to whether these representations are always forw'arded to the Provincial CJovernment 
itself or whether, if they are so forwarded, they receive very full attention in the absence of 
a definite requirement to that effect. 

1. In regard to the 1st and 2nd points, I am inclined to think that rule 26 should have 
cemtained a clause to the follouing effect.- 

No (jrdcr of detention passed under this rule shall continue in force for more than 6 months, provided 
that die Pi ouncial Government after further consideration of all the circumstances of the case including 
aiiv representation that die detained person desires to make, may extend the period of detention for 
periods not exceeding 6 months at a time. 

If such a clause were inserted it might possibly meet all the requirements of the t ase. But 
in order to conform more nearly to the principles observed in England and to the observations 
of die Calcutta High C^iurt certain other clauses might possibly be added on the following lines 

.‘\s soon as may bt after an order of detention has been passed the Provincial Goveniment shall infonn 
the person detained of the grounds on which the order has been made against him and shall funiish 
him Nvidi such particulars as are in the opinion of the Government sufficient to enable him to present 
his case. 

And a further provision 

It shall be the duty of the Provincial Government to secure that any person detained under this mlc 
shall be afforded the earbest practicable opportunity of making to the Provincial Government repie 
sentadons in %vnting with respect to his detention and shall be informed of his right to do so. 

5 None of these suggested provisions contemplates the constitution of advisory committees, 
such a^ exist in England, and I agree with Additional Secretary that such committees would 
not be possible in the circumstances of this country; but at the same time they would put the 
obligations in a binding form and would satisfy the public both here and at home that the 
elementary rights of persons arrested without trial were observed. I am aware that there is a 
tendency among Provincial Governments, to regard as a sign of weakness any attempt to limit 
their absolute freedom to detain a person indefinitely under 26 or to allow a prisoner to have 
any say in the matter. As I had occasion to point out before, however, when the review of 
cases of security prisoners was under consideration, provisions which are inherently in 
accordance with the public conscience and witli the practice observed in England do not 
weaken, but rather strengthen our position in holding persons in detention without trial. 1 
would not contemplate any relaxation whatever in our policy of detaining persons whose 
activities; if they were at liberty, would in our judgment be bkely to interfere with the prosecution 
of the war. In the case of persons who are detained on good grounds the periodical renewal 
of orders under the 1st suggested clause and the opportunity of making representations under 
the other two clauses would not in practice prevent us from holding in detention anyone 
\\hosc detention was really necessary. The main danger would be that we or IVovincial 
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(Jovenimcnts would be flooded with long-winded representations amounting to little more 
than political manifestos, for which some kind of publicity would be sought; but if there were 
no advisory committees and the transaction rested entirely between the security prisoner and 
the Government responsible for his detention there would be no excuse for publicity and little 
time need be wasted over representations which were not very material to the case. On the 
other hand, the opportunities of representation or review so afforded might assist in revealing 
cases in which some mistake had been made and would at least place the Provincial 
(h)verninents on firmer grounds in prolonging detention in individual cases. 

(i. 'Hiese suggestions should he regarded as tentative at the present stage. Additional 
S(‘( letaiy might discuss them in the first instance with Defence and legislative Departments 
«!nd if we conclude that any of them are necessary Provincial (jovernments would no doubt 
have to be ccjiisulted beiore they were introduced. W(* are, however, responsible for the form 
ol the Defence ol India Rules and if as a matter of policy some amplification of rule 2() is 
necessaiy to meet legitimate criticism we must ourselves take tJie responsibility for limiting tlie 
powers conferred on Provincial Governments in this matter. 


I St'i' Ddi No 17 iiliovo 


R.M. Maxwell. 
18.8.43. 



Case of Hari Sadhan Sen’ 


(lovt. of Bengal (Home) Pile No. W5()2/*13 
[heiigal State Archives] 


(hivernment of Bengal 
Home Department 
Defence. 

No. KKXiti. 


Order 

Calcutta, the 19th August 1943. 

Whereas, by order No. 8038 Defence dated the 3rd July 1013, Hari Sadhan Sen, son of 
Saioda Kumar Sen was directed to be detained in custody under rule 120 of tlie Defence of 
India Rules, in the Presidency jail, until the 23id dav of August 1543. 

And, whereas, it is expedient that the said Hari Sadhiui Sen should be removed to Delhi. 
Now, therefore, in exercise of the powers conferred by sub rule (,'>) of rule 129 of the 
Defence of India Rules, and with the consent of tlie Chief Commissioner, Delhi, the Governor 
is pleased to direct that the said Hari Sadhan Sen shall be transferred forthw ith to Delhi under 
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escort and that he shall there be dealt with under the directions of the Chief Commissioner, 
Delhi. 

By order of the Governor, 
19.8.43. 

Addl. Secy, to the Government of Bengal. 
To 

The Supdt., 

IVesidency Jail. 


I tlailirr rWcTt*n<.i*s * Odcs h7 t)H. 


^ CZ Subject — Statement of cases involving the validity 
/ O of ordinances (dt 20.8.I!)43-!).<).1!)43) 

Tile No. 2r)'f)/43 - Home Poll (1) 

(NAIl 

Trcsfrit Pobitton of' the Case 

II Ordinance II of I9i!2 (Special Criminal Coiiits Ordinance) was declared ultra vires h\ 
the Calcutta High C’ourt on 22'-4-l3 in the case of Benoail I-al Sarma and otheis. rhe 
Federal Ctniii upheld this judgement on 1 13, and have granted to the (Jovt. of Bengal, 

leave to ap[)eal to the Pnv'\ C'ouiuil Steps are being taken in the F(*deral Cotut to print 
and transmit the recoid to Privy Council. 

Cron fids on it huh decision is based 

1 he ordinance v\as invalid in .so fai its Sectirnts .S, 10 and 1<) tliereof permitted persons, other 

than dulv auiliorized legislatures, constiiuled under the Constitution Act to repeal ad hoc ((*rtain 

s(’<nj‘ns (»f the Code of Criminal Procedure and of the Letters Patent of the High CouiLs. 

Hi Ordinance XIX (,>-(>— 13) issued to repeal Special Criminal Couils Ordiiiaiu.e and to 
validate sentences already passed thereunder, ha.s been held invalid bv the Calc utla High 
Cfiurt on 12 7-43 in the ca.se of Sushil Kumar \ s. Kiiiperoi .’ This Ordiniuic e hits been 
subsecjuenilv held irdra vires by tlie Patna (on '^0-7 Li)' Madras (3 'R'43)’ and Nagpur 
High 0)urts and the (jovt. of Bengal have been advised to appeal to tlie I ccleral C-oint 
against the Calcutta judgement. Bombay (hrvt, wlro anticipate a similar challenge in the 
Bmiibay High Court, have been advised it) recjuesl the High C^ruit to defer orcler on 
this point pending decision in the appeal expected to be filed in the Federal Court 1)V 
Bengal Govt. Four appeals from the decisions of the Patna High Court have bcf*n filed 
in the Federal Court 

(irounds on which decision is based 

1. Section 3(1) of the Ordinance XIX dotrs not viilidate trials or convictions under tlie 
repealed Ordinance but merely puiporb to give to sentences passed tliereundcr, con 
tinuing effect until they are review'ed and dealt with in appeal under the ordinary law. 
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2. It is ultra vires of any Indian legislative authority to validate sentences passed at trials 
held in pursuance of provisions which, on relevant finding, no Indian legislative authority 
had power to enact 

Present position of the case 

1. Ordinance XIV of 1943 (28.4.43) purporting to validate Defence of India Rule 2(i (which 
was declared Ultra vires by the Federal Court on 22.4.43 in Talpade’s case)^ has been 
held invalid by the Calcutta High court in their judgment dated 3.().43 in the case of 
Shib Nath Banerji and eight others."* This judgement is to come up in appeal before the 
Federal Court on 17.8.43, along with appeals against judgements of the Alld., Madras 
and Lahore High Courts, who have held the Ordinance valid. 

Grounds on which decision is based 

1. Section 2 of the Ordinance is invalid as the Governor General has no power to repeal 
or amend an Act of the Central Indian Legislature. 

2. If section 2 and all section 3 which is merely pendant from section 2, must necess;u-ily 
fall. 

3. The detention orders in tlie nine cases were not proper in that the Governor was not 
personally satisfied that detention was necessary. 

Present position of the case. 

1. The appeals were heard by the Federal Court andjudgement was pronounced on 31 .8.43. 
The appeals from the Calcutta High Court (which were preferred by the Crowm) were 
dismissed as also tlic appeals from the other three High Courts (which were preferred 
by the detenus). l.,eave to appeal to the Privy Coimcil has been granted in the cases from 
the Calcutta High court on application from tlic Bengal Government. 

Grounds on which decision is based. 

1. Section 3 of tlie Ordinance is valid and validates detention orders already passed. 

2. It is not necessary to consider tlie validity of section 2 of the Ordinance. 

3. The detention orders in the cases from the Calcutta High Court tire improper because 
the Governor w'as not personally satisfied that detention was necessary'. 

Notes by senior offtctisls. 

Home Department. 

L ... From our point of view the progress of item II before the Privy Council is most 
important and I am still not quite clear who is in charge of the appeal from the Government 
point of view. 


R. Tottenham, 20^/43. 


Notes in Legislative Department. 

^ • Judgement was pronounced by the Federal Court in the case of Ordinance No. XIV of 
1943 on 31.8.43/* Four appeals have been filed in the Federal Court regaiding Ordinance 
No. XIX of 1943. 
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2. \^'ith regard to item II the Agent of the Bengal Government is charge of the matter. The 
record is being printed and no further steps can be taken in the appeal until the record 
is printed and transmitted to the Privy Council. 

K.G. Bhandarkar 4.9.43. 

AssL Solicitor. 

We must ask to be kept in touch with further progress. 

R.l'. 9/9/43. 

1 IXn- 1,'i 2 IVic. ,i0 J Noi pnnteJ hut see riiK'umont 7i. t. Doc. 27 

Doc. U 6 Doc Ai 



Case of Jasoda Kumar Das Gupta' 


Go\t, cf Bengal (Home) File No. 526/44 
[Bt'iigal State Archives] 


(io\'ernnient of Bengal 
Htimc Departnunt 

DeftMicc. 

No 1(U7HDF. Calcutta, the 21th August, 1943. 


Order 

Whereas, by order No. H31h/Def. dated the 10.7. Jasoda Kumar Das Sharma, iilias Das 
(Jiipta. son of Surendra Kumar Das Gupta was directed to be detained in custody under rule 
12[) of the Defence of India Rules, in the Midnapore Central Jail, until the 2()th day of August 
VhA 

And, whereas, by odei No. 1010/Def. dated the 2()th August ni43, the said Jasoda Kumar 
Das .Sarma, alias DcLs Gupta was directed to be transferred to the Alipore Central Jail. 

And, whereas, it is expedient that the said Jasoda Kumar Das Sarma alias Das Gupta 
shfiuld be removed to Delhi. 

Now, ih(Tef(jre, in exerci.se of tlie powers conferred by sub rule (5) of rule 129 of tlic 
Dtrlente of India Rules, and with the consent of the Chief Commissioner, Delhi, the Governor 
IS pleased to direct tliat the saidjasoda Kumar Das Sarma, alias Das Gupta, shall be transferred 
forthwith to Delhi under escort and that he shall tliere be dealt with under the directions of 
the Chief Commissioner, Delhi. 


T o The Superintendent, 
Alipore Central Jail 


By order of the Governor, 
Addl. Secy, to the Government of Bengal. 


Dck.s 65 Jird 



Struggle in the Law Courts U)91 



Case of Tapas Kumar Basu Mullick 


(Jovt. of Bengal (Home) File No. W58()/43 
[Bengal State Archives] 


(iovernment of Bengal 

Office of the Deputy Inspector General of Police, 
I.B., C.l.D. 

No. 25120 
I()H7 43/Coinm. 

lo 

\.K. Porter, Esqi., I.C.S., 

Adfll. Sery ! ; the Government of Bengal, H.D. 


dt 24-8-43 


Dated August 24th 1943. 


Dear Mr Porter, 

Reference your Memo. No. 9()iKi/l Def., dated 28.7.43.* 

I enclose herewith the brief history’ of Babu Tapash Kumar Basu Mallik, @ Raghu, s/o Babu 
15 lifulla Chandra Basu Mallik,^ of Hooghly and Calcutta, recommending his indefmite detention 
under Regulation III of 1818, as he is an active member of the Congress Socialist Party’. 

Yours Sincerely, 

For Dy. Inspector General of Police, 

I.B., C.l.D. 

jVVP/OP. 

24.8.43. 

l Not pt lilted - See Doc. /i.'i, 

? Doc. Not pnntcd. 



Official Notings regarding treatment of security 
prisoners (dt 24.8.1943-26.8.1943) (extracts) 


I’ilo No. 44/57/43 - Home Poll (1) 

INAll 


Home Department. 

• • . Sir George Spence came this afternoon but we found that Mr Ogilvie has left Delhi. 
Mr Wakely was ill. So no conference took place.* Sir George Spence told me that he had no 
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view’s to express on behalf of the Legislative Department except that he thought it would be 
inappropriate to impose any rigid time limit on the period of detention which was either 
necessary or unnecessary' according to the facts of the case and not according to the time that 
had elapsed since the order was made. Defence Dept may be ;isked to record their comments 
on the proposals as a whole and to fix another conference. I think the foimer would be 
preferable. 

R. 1 ottenham 

23.8.4:1 

Defence Department. 

H.DL No. 44/57/43 
Foil (I) dated J3. 8. 43. 

Notes in Defence Department. 

Wc inav agree that D I.R. 26 should be amended providing (1) periodic review of cases of a 
secuntY prisoner and (2) giving such prisoner a right to be heard on hi.s own behalf or to bo 
informed of the reasons for his detention^ on the lines lis indicated in para 4 of the Hon'ble 
H<jme Member's minute of the 18th August As to the proposed provision in tiiat mle 

imposing a time limit in respect of the period of detention it appears that in the majority of 
cases of detention the ume limit may have to be extended again iuid again. In the result, most 
of the detention ^nders will, in effect, be of indefmite duration. For instance if ‘A' is detained 
for a period of () months and on expiry of that period his case is reviewed witli the result that 
tlie period of his detention is extended for another 6 months and this process of review goes 
on and on each review it is considered by the detaining authority' that his detention is necessary' 
with a view to preventing him from acting in a manner prejudicial to the defence of British 
India etc. He continues to be detained indefinitely. The proposed provision of periodical 
reviews however, give the detaining authority an opportunity to revise the detention order in 
a paiiiiular ciise setting the delenue at liberty if his release is not considered to be prejudicial 
to the efficient prosecution of the War etc and this might achieve the object desired. Ihe 
intention of imposing a time limit on detention appears to be that these detention orders 
should be reviewed after every 6 montlis; if so, the object could be achieved by is.suing 
instrurtjons to the Provincial (lovemments to that effect. 

(2) In the event of the Calcutta High Court's decision invalidating Ordinance No. 14 of 
11)43 validating D.I R. 26 being upheld by the Federal Court, it is proposed to issue an 
ordinance known as ‘Bartley (Ordinance' making the provisions of rule 2f) as substantive law 
to be applied io Bengal and Assam. If therefore rule 2t) is to be amended as proposed in 
para I above it might be necessary to make such provision in the ‘Bartley Ordinance'. 

The issues raised in this case are: 

(1) Whether rule 26 of the Defence of India Rules should be amended so as to admit 
of a redew' of the cases of distention and the grounds of their detention.^ 

(2) What form this amendment should take? 

2. rhe answer to the first issue raised above appeal's to be definitely in the affirmative. 
As regards the second the form which the amendment of the rule should take — it appears 
to be the intention that 

(1) Additional provi.sions should be incorfiorated in rule 26 to make it incunnbent on 
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the appropriate Government to inform the detenue of the grounds of his detention 
— only so much to be communicated as would enable him to show cause why he 
should not further be detained, and. 

(2) As soon as thereafter as possible or as soon as the representation of the detenue has 
been received by the Government it shall proceed to review the case, the grounds 
of detention and pass such orders as it may deem fit. 

3. It is presumed that the suggestion of Sir George Spence that there should be no statutory 
time limit on the period of detention is acceptable and so no further comments are needed 
on it. 

4. ITiere aie certain issues which will have to be considered now that we are contemplating 
enlargement of die scope of rule 26 and to a certain extent liberalizing its provisions. The 
amendments contemplated above will certainly evoke criticism in the press; comparisons will 
be drawn between the provisions of the U.K. regulation and the new amendment made to 
D.l.K. 26. So it would be necessary to be prepared with some sort of answer should there he 
such insistent public criticism on the above lines. 

3. One (^thcr question dial arises is how far should the authorities subordinate to die 
piovincial Gi/.ornments or to the Chief Commissioner be empowered to exercise powers of 
detention under D.I.R. 26? 1 believe Home Department have asked all provincial Governments 
to withdraw' the delegations and except for Assam all the rest have complied with the request, 
rhe issues diereforc, iire. 

(a) If we should not abolish concurrent power possessed by the Provincial Governments 
and instead delegate power to the IVovisional Governments with a rider that the)' 
shall not further delegate the same except under circumstances of grave emergency. 
From sub-section (4) of section 2 of the Defence of India Act it appears to be open 
to the Cental Government to specify the circumstances and conditions under which 
a delegated power may be exercised; or alternatively, 

(b) Whether we should issue a direction to the Provincial Governments not to delegate 
powers under rule 26 to subordinate authorities except under conditions similar to 
those laid down in Defence Regulation 18BB. 

'Fhe very amendment contemplated above would necessitate the curtailment of the powers 
of District Magistrates and to control the unfettered exercise of discretion by them to detain 
persons indefinitely under rule 26. This power was conferred on them by a simple delegation 
which does not in any way restrict the exercise of the power. I should venture to suggest, 
therefore, that the Home Department should consider this aspect of the case also and say 
whether they prefer the alternative (a) or (b) suggested above or whether they would like 
to proceed on the lines of the U.K. D.R. 18BB; otherwise delegation of powers under rule 
2() (if made without any qualification) may mean power to state die grounds of detention, 
receive representations and decide the case as if the District Magistrate himself were the 
IVovl. Government. (I am assuming of course that in centrally administered areas the Chief 
Commissioners will occupy a position similar to the Proxincial Governments within their 
jurisdictions.) 


S.R. Kaiwar 
24.8.1943. 
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(1) I agree, with some hesitation, that we shall not limit the duration of detention order 
to SIX months or any other defined period. 'Fhe obvious advantage of limitation is that it 
would compel the order-making authority to review each case at intervals of not more than 
six months and unless compulsion were applied we may suspect that some cases, at least, 
would not be reviewed as often as they might be. Sir George Spence's view as reported in 
Sir Richard Tottenham's note of 23rd August might perhaps be opposed on the ground 
dial, when the order is made, the authority making it, acts in the light of conditions prevailing 
at the time, and that these may change, so that an order of indefinite duration cannot be 
justified. But the answer to both these points seems to me to lie in accepting the principle 
that every' order should be reviewed as a matter of course, without any motion by the 
person detained, as soon as the relevant conditions change, lliey are more likely to change 
.ifter six mondis in an individual case than after any other period that could be selected; 
while prescribing a certain period would tend to mean in practice, that a review was carried 
out ever)' sl\ months and not in between times. I think that the proper way to secure review, 
apart from special review's on the application of the person detained is by executive instructions 
and tliere might be advantage in issuing instructions that every case should be reviewed at 
inten als of not more than sLx months subject to the principle suggested above being always 
borne in mind. 

(2) I agree tliat, apart from re\iew's undertaken on the initiative of Government, provision 
should be made to give the person detained on clearly defined right to make representation 
against his detenti(vi. I also agree that such representations should be considered by Govern 
ment (not by any subordinate local officer) and not by a committee though, as Mr Kaiwar 
points out, this divergence from the English scheme may be criticised and have to be publicly 
justified, llie form of any justificatory statement would need careful consideration. 

(3) (Jn the question of supplying grounds, I agree thaf the persons detained should be 
furnished with such particulars as are necessary to enable him to present his case, but 
presume that this could be qualified by a condition that particulars which might disclose 
secret information or sources of information should not be furnished though they might be 
necessary to the presentation of case. I am not however sure whether such particulars should 
be funiished to a person automatically as soon as he is detained. It appears from paragraphs 

(4) and of Defence Regulation IBB that this is not the practice in England; there the 
person detained makes objection to a Committee and it is not apparently till he is brought 
before the committee (as I presume he is) that he is informed of the grounds on which an 
order has been made against him. It may be possible to verify what the procedure actually 
is. Hiere may be advantage in not supplying grounds till after a representation has been 
made, first, die person detained may disclose grounds or infonnation which were not 
previously known to Government, and in any case is likely to give valuable indications of 
the grounds of his feelings which might not appear if he were simply attacking a case stated 
by Government; secondly, presenting him %vith a charge-sheet would make representations 
almost automatic. It would, however, probably be difficult to provide, or to Justify a provision, 
to the effect that the Provincial Government if on receiving an application it considered that 
the applicant did not know the true grounds for his detention, should supply him with a 
indication of such grounds in order to enable him to try again, after having wasted valuable 
time. I would therefore agree that the grounds should be disclosed fortliwith: this would 
certainly be much better from the publicity point of view. 

A point that may be raised is whether a detained person should be allowed legal advice 
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in making his objections. I do not know what the practice is in England, but prima facie I 
would say that as a person is detained on grounds of fact or supposed fact, not of law, tliere 
is no reason for allowing access to legal advice. 

(4) Paragraph 5 of Mr Kaiwar’s note raises a question which I think should certainly be 
considered in this connection. I have assured above that representation will in any case, by 
whomsoever the detention order mjiy have been made, be made to and considered by the 
Provincial Government which will tlien in many cases at least, be forced in effect to review 
orders made by authorities subordinate to it. I think that a provision to the effect the orders 
made by subordinate authorities (who should only make orders themselves in exc eptional 
emergencies) should have effect only for a limited period unless confinned by the Provincial 
Government would be reassuring both to the Courts and to public opinion. One might 
iuiticipate dian that a District Magistrate's order and representations against it would commonly 
I ome up for tlie consideration of the Provincial Government at the same time. I do not know 
how caiefully District Magistrates have in practice distinguished between the cases of rule 2f) 
and rule 1 29, the latter of which contains a time limit; tiut in my view the consideration which 
made c onfirmadon desirable when a subordinate officer effects an arrest under rule 129 apply 
r‘ciually when ppv authorit)' other tlian the Provincial Government itself makes an order under 
iiile 2(i. 

.Such a limitation could not, I think, be achieved by an amendment of the rule, since 
Mu h an amendment could not I presume treat the power of delegation given by section 2 
(j) of the Defence of India Act, If so, a directive would perhaps be the only, though an 
iinsalisfactory, way out. llieic is, however, something to be said, to my mind, for bringing 
out the ‘Bartley Ordinance' expanded to cover the points discussed here, irrespective of 
(l(*cisions as to the validity of rule 2b which may be taken by the Federal Court. To do so 
< ould evince (he determination of Government to make the position absolutely clear for the 
fiiliire and to provide to fairest conditions that circumstances allow. It w'ould also, to some 
i xteiit, counteract criticism on tlie ground (hat the liberty of the subject is at the mercy of 
ih<* t'xocutive authority which has pow'er to make rules, since the Governor-General making 
.m ordinance is presumably a legislature, but, whatever the stands of die Governor-General, 
this ( (juiiic might perhaps be objected to on the ground that it would expose the Governor- 
( ieneral in his discretion to criticism now' probably levelled against Government (this objection, 
liovvever, applies to the ‘BarUey Ordinance’ in any case, though it has not been considered 
111 that connection). 

As regards tlie point made in para 2 of office note. I assume that any modifications 
decided upon here would be incorporated in the ‘BarUey Ordinance’ if diat Ordinance were 
piniiuilgated; Obviously, how'cver, they will have to wait if the Ordinance has to be brought 
out 111 the next few days. 

1. Home Department will possibly consider ascertaining D.I.B's views. These proposals 
might conceivably affect his interest in detained peisons. War Department are also in some 
degree interested since some of their ofl'icers are exercising powers under rule 2G. 

LJ.D. Wakely. 
25;«/43. 

Home Department, 

(Sir R. Tottenham) 

H412.Do/43. 25/0/43. 
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Home Department 

Mr VWikoly’s note rovers this case very thoroughly. At this stage I would merely add my 
personal \iews regarding the points raised in sub-paras (1) to (4) of his paragraph 2. 

( I ) rhe Home department is not of course to be taken as having in any way agreed to 
what 1 recorded in my note of August 23rd as Sir George Spence’s view. I am not 
even sure whether 1 have expressed that view quite correctly and in any case he 
would probably prefer to put it in his own words. My own personal view is tliat it 
wDuld probably be better to provide specifically for the review of all cases at intervals 
of not less tluui six months, than to put it in tlie way suggested at tlie beginning or 
piUa 1 of H.M*s note of August IHdi. 

( J) I agree wuh Mr Wiikely, but I see no reason why we should put out any justificutoi>' 
statement for not adopting die svstem of advisory committees. 

(3) 1 agree, on the whole, that persons detained should be infonned at once of die 

grounds for their detention in sufficient deUul to enable them to make representations 
if thev so wish. I am inclined to think that this could best be done in die order of 
detention itself and not by any separate or subsequent communication 

J. .\s regards legal advice, w'e understand that in the T.K. detenus are allowed free access 
to their legal advisers and we have recendy informed fVovincial Gov'cmments that such 
inten lews must be allowed, in addition to any interv iew's pennissible under the ordinaiy rules, 
for (he purpose f bona fide consultation regarding any legJil cast*. 1 do not think myself that 
this would cover interviews for the purpose of making representations to Ciovernment against 
orders (>f detention -- at any rate I would proceed on the assumption that it does not. 

(1) I agree with Mr Wakelv that all representations .again.st detention orders passed by 
subordinate aulhonties should be addressed to Gov eminent. Central or Provincial its the cast* 
mav be and further that we should secure in some way that subordinate authorities would 
only be aulhori/ed to make.s Rule 2(j in exceptional emergencies. I do not, however, think 
that subordinate authonties should only be allowed to make orders for u limited penod. 'Ihe 
general [irovision for review's at six monthly intervals and for the submission of ri'prescntations 
to ( iovernment should provide all the checks necesstaiy ort the improper use of the rult* by 
subordinate authorities in emergencies. 

I would be inclined to agree that the advantage lies in issuing tlie Bartley Ordinance, 
including whatever alterations may be settled as a result of this discussion, irrespective of the 
decision of the Federal Court in the prejient appeals. If tliat decision goes against us there will 
be a need for the immediate promulgation of that C^cdinance and I think wc? should have (o 
in( orporatc whatever amendments wc may regard as necessary without consulting Provincial 
(h)vernments. The matter, however, would be of sufficient importance to suggest that it should 
be brought before Council, when, of course, the War Member would have an opportunity of 
expressing his views. If the Federal Court decision is in our favour, the need for immediate 
ac tioii will not be so great and we might consult I^-ovinccs and any other authorities who may 
be interested. 


(R. Tottenham) 
25.8.43. 
Additional Secretaiy. 


H M. 
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Para 1 of Additional Secretary’s note. Point (1). I still tliink that the mode of expression used 
in para 4 of my previous note would be more convincing and businesslike. But I am very 
ready to consider any views which Sir (ieorge Spence may like to express on the point. It 
will be remembered that in previous F.mergency Powers Ordinances detention without trial 
was limited to two months. The opportunity of extension of orders will, however, provide for 
longer detention than six months where the Provincial Government, after full c onsideration 
of the case, consider it necessary to use their discretion in this way. It will then practically 
amount to passing a fresh order which is rather different from merely reviewing a prf^vious 
order. I agi ee, however, that if the provi.sion for review was sufficiently stringent it would serv^e 
much the same object and I must leave it to Additional Secretary' to decide in consultation 
with Sir George Spence which is the better way of proceeding. 

I^iiiit (2). No remarks. 

Point (d). I agree that persons detained should be informed at once of the grounds of 
detention. I do not, however, think that this should be done in the detention order which is 
ot «i more formal character. Moreover the information of grounds of detention must be 
.u Ciimpanied by an intimation that the detained person has the right of making representations. 
I think, thcrefi rp that a separate communication to this effect should be supplied to the 
piisonei as soon its possible after his detention. 'Iliis procc^dure would have the additional 
advantage of allowing the gioiinds un sUted in tlie communication to be more fully considered 
than might be possible in the circumstances of the moment of detention. 

The question of legal advice should not arise here. Legal advice is to be allowed where 
legal proceedings 10*0 in \iew. But representations which we now contemplate are not for the 
piiipose of any judicial proceedings. 

Point (1). All representations should certainly be addre.ssed to Government and I think it 
most desiiable that the power of subordinate authorities to make orders under Rule 2f) should 
be Ncrv strktly limited in whatever way seems best. 1 think that every older passed bv a 
subordinalo authority should be confirmed witliin a stated period by the Provincial government 
which will thus make itself directly responsible for the propriety of tlie order, riiis is a matter 
whi< h (ould not pioperly be left until six months later. 

I’ara 2 of Additional Secretary’s note. I am in some doubt whetlier a separate Ordinance 
w ill be necessary if the Federal Court decision goes in our favour. It is generally advisable tc^ 
modify Rules radier than to issue fresh Ordinances. But I have no strong views on the point. 
1 agn‘e that in any case the matter should be brought before Council with His Excellency's 
[ii rmission. llie actual drafts of the proposed amendments of Rule 26 or of the Bartley 
< )idinance will, of coui'se, have to be ready before that is done. 


R.M. Maxwell 
26.8.43 
Home Member. 


Additional Secretary. 

h now seem to be largely a matter of drafting and deciding how' much could be put into a 
levised Rule and how much would require an amendment of the Act I think diis Bardey 
mdinance is ready and perhaps the best plan would be to incorporate these proposals in the 
draft of that ordinance in die first instance. We should be prepared for the greater emergency 
» a possible adverse decision by the Federal Court. "Fhe file should go to Sir Cieorge 
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SptMu e first thing tomorrow morning and if he thinks it desirable and will ring me up before 
1 1 a.m. I will come over at once to discuss and perhaps bring Mr Wakely. 


l KtiiMenci* to a meeting planned with Mi Ogilivie and Mi W’akeK . 2 Doc 74 


R. 'ruttenham 
2(i.8.13. 



Case of Tapas Kumar Basu Mullick 


Clovt. of Bengal (Home) File No. Wf)8()/43 
[Bengal State Archives) 


Hilton sheet scrutinised and returned.* Detention justified. I do not consider how'ever that 
tliero IS sufficient ground for continuing detention. 1 accept the information that he has taken 
part in actj\e sabotage including the Beadon Street Post Office dacoity and bomb throwing 
at a liquor shop in Ballygunje and at tram cars in that locality. His actual membership of, and 
importance in, the R.S.P., how'cver, seems to me to be insufficiently establrshed and there i.s 
nothing fiom which I can deduce that he is an influential and important person who is likely 
be able to cause effective and serious disturbance witliout direction by experienced iuid 
influential people. He will be released on 15.1>.43 unless D.I.G., I.B., furnishes additional 
giound^i on which his continued detention can be justified. 


A.E. Porter 
25.8.43 


N'Ji printed 



Access to legal advice for security prisoners — 
(dt 25.8.43-5.9.43) 


f ile No. 44/32/44 -• Hume Poll (1) 

(NAIl 


Notes in the Defence Department 

A point that may be raised is whether a detained person should be allowed legal advice in 
making his objections. I do nut know what the practice is in England; but prima fkeie 1 would 
say that as a person is detained nn grounds of fact or supposed fart, not of law, there is no 
reason for allowing access to legal advice. 


LJ.D. Wakely, 25.8.43. 



Struggle in the Law Courts 1()99 


Notes in the Defence Department 

As regards legal advice, we understand that in the U.K. detenus arc allowed free access to 
their legal advisers and we have recently informed Provincial Governments that such interviews 
must be allowed, in addition to any interviews permissible under the ordinary mles, for the 
purpose of bona fide consultation regarding any legal case. 1 do not think myself that this 
would cover interviews for the purpose obtaining legal advice in making representations to 
Government against orders of detention — at any rate I would proceed on the assumption 
that it does not. 

R. Tottenham, 

5.8.43. 

llie question of legal advice should not arise here Legal advice is to be allowed where legal 
proceedings are in view. But representations which we now contemplate are not for the purpose 
of any judicial proceedings. 

R.M. [Maxwell], 

26.8.43. 

t. One question of importance which occurs to me and on which, I think, we should 
obtain the best advice before actually drafting is whether a right to make representations 
lonierrcd either by Ordinance or by amendment of nile on persons detained would be liable 
to create a demand for the production of such representations in courts for tlic purpose of 
habeas corpus applications. A similar provision in Regulation III of 1818 has not, so far as I 
am aware, led to any such demand. But cases under this Regulation would be comparatively 
f(‘w. Similarly 1 have not heard that the corresponding provision in Regulation 18B of the 
l-.K, Defence Regulations has led to an\ interference from the High Courts in England. But 
wh(‘ie a concerted attempt is ('vident to bring the cases of Security prisoners in India before 
the High Courts and where certain High courts ha\'e shown a disposition to lend themsehes 
to these tactics we have to be safeguarded again.sl the possibility that, e.g. representation made 
by C4andhi or members of the w'orking Committee might be demanded by the Courts for the 
purpose deciding w'hether the person in question was properly detained or not. If there is any 
siuh danger wc must seek means of placing these representations firmly beyond the reach of 
any (a)urts in imy circumstances. 


R.M. [Maxwell], 

5.9.43. 


< 5 > Hb 
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Case of Hari Sadhan Sen 


tiovt. of Bengal (Home) File No. W502/43 
[Bengal Stale Arcliivcsj 


Gox'cmmcm of Bengal 

Office of the Dcput\’ Inspector General of Police 

CM. Department, 
. . . Group 
Intelligence Branch. 
No. 25565 
435-43 E.B.-N. 

From 

ITie Deputy Inspector General of Police, LB. 

Lo 

Porter, Ksq., CM.E., I.C.S., 

Additional Secretary to the Government of 

Bengal, Home D epartment. Dated 27th August, 1943. 

Sir, 

U'ith reference to G.O. No. 10066 Def, dated 19.8.43,* I have honour to state that Harisadhan 
Sen, yo Sarada of Quepara, Raozan, Chittagong, was sent on transfer to Delhi on 21.8.43. 

I have the honour to be, 
Sir, 

Your most obedient servant. 
For Deputy Inspector General of Police, LB. 

1 DtK 7't. Sot* l)fK\ 67 in this connccUun. 



Emperor v. Sibnath Baneijee and others* 
Respondents [Spens CJ., Varadachariar and 
Zafi^la Khan JJ. (31 August 1943)) 


AIR, Vol. 30, 1043, Federal Court Calcutta, pp. 75-85 
{‘43 :i0 A.l.R. 1}M3 Cal. 377 S.B.) 


3 Jsl August 1943. 

Zafrulla Khan J. {Varadachariar J. concurring.) (Case Nos 13 to 21 of 1943). 

These appeals have been preferred by the Bengal Government against orders passed by 
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the Calcutta High Court directing the release of nine persons who were being detained under 
R.26, Defence of India Rules. Tlie detention orders had been passed on various dates in the 
years 1940 and 1942. By a judgment given on 22nd April of this year, this court held R.26, 
Defence of India rules to be ultra vires in that it went beyond the rule-making power conferred 
on the central Government by the Defence of India Act. Immediately after this judgment was 
pronounced, tlic applications, out of which these appeals have arisen, were filed under S.491, 
Criminal P.C., praying for the release of the detenus concerned on the ground that their 
detention was illegal. On 28lh April, the Governor-General promulgated an Ordinance, 14 of 
1941-1, whereby the rule making power of the Central Government under the Defence of India 
Act was made wider so as to cover the terms of R.2r) as it had all along stood. 'Die section 
w;ls so worded as to make this change operative as from tlie date of tlie Defence of India Act 
itself. By another section of the Ordinance it was provided: 

“For the removal of doubts it is hereby enacted that no order heretofore made against any 
person under R.2(i, Defence of India Rules, shall be deemed to be invalid or shall be called 
in question on the ground merely that the said rule purported to confer powers in excess t)f 
the powers that might at tlie time the said rule was made be lawfully confeixed by a nile 
made or deemed to have been made under S.2, Defence of India act, 1939.” 

When the Habeas Coqius applications came on for heaiing, reliance was placed upon ihv 
( )rdinance as an answer to the applications, witli die result that the validity of the ( )rdinance 
it,s(4f was challenged. Other questions were also raised in support of the applications. 4'he 
\arious contentions liave been siiinmari/.cd by Mitter J., as follows: 

(1) "fhat the whole S.2, Defence of India Act, both in its original and amended fonns, is 
ultra vires the Indian Legislature. (11) 'Hiat tlie portion of cl. (x) of S.2 (2) of the said Act 
which hiis been added by the amendment made by the Ordinance is ultra vires die Indian 
Legislature and accordingly of the Govemor-Generars powers under S.72 of Sch.9. the 
(on esponding poitions of R.2b, Defence of India Rules, are bad and consequently the orders 
<4 detention in the cases we have before us are bad. (Ill) That die Governor-General has no 
jiower to repeal or amend directly any y\ct of the Federal Legislature by an Ordinance madi* 
vUid promulgated under S.72 of Sch. 9, Government of India Act, 1935. (IV) ITiat it is oiilv 
(lie CeiiUal Indian Legislatuie that has the power U) repeal or amend an Act of the ('entral 
Indian I.c‘gislaturc‘ pavsed under the provisions of S.l()2, Government of India Act. (V) Fhat 
ilie (Jovemor-Cienchal has no power to legislate by such an Ordinance on any subject 
t numerated in iJst II of Sch. 7, Government of India Act. (VI) That in any event the 
(h)vcrnoi-General has no power to give retrospective operation to such an Ordinance. (VII) 
riiat in any event the Ordinance (14 of 19'13) cannot affect proceedings which were pending 
at the date of its promulgation. (VllI) ThatS 3 of die Ordinance (14 of 1943) has no independent 
( xisteiice apart from S.2 of die said Ordinance and must stand or fall with that section. (IX) 
riiat R.26, Defence of India Rules, had no existence in the eye of law' on 29di September 
'939, when the Defence of India Act was passed and so does not exist even now either in its 
original or amended forms. (X) That even if R.26 be not ultra vires the detention of die nine 
peoions whose cases are before us was improper. 

On questions I, II, IV, V, VI and VII, the thicc learned Judges who constituted die Bench 
unanimously rejected the contentions urged on behalf of the detenus. In respect of questions 
III, VIII and X, two of the learned Judges (Mitter and Sen J.j.) upheld the contentions uiged 
on behalf of the detenus, while Khundkar J. took a different view. On question IX, Mitter 
iuid Khundkar J.j. agreed, but Sen J. disagreed. In the result Mitter and Sen JJ. directed the 
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releiise of the detenus. Hence these appends. As a matter of convenience, we heard along with 
tJiese appeals three other groups of appends against orders passed by the High Courts of 
Madnis. Allahabad and l^hore on similar applications under S.49I. In those cases, the High 
courts dismissed the applications and the appeals were preferred by or on behalf of the 
detenus. It will be convenient to deal with the Bengal appeals in the first instance. During die 
pendenev of the appe;ds one of the detenus, Sasanka Sekhar Sany;d, the respondent in case 
No. 21 has been rele;used and it is therefore not necessaiy to deal with that case. 

I’he Advocate-Cieneral of Bengal and the Advocates-Cenend of the various Provinces 
addressed full arguments to us questioning the correctness of the reasoning and the conclusions 
of Mitter and Sen JJ. on questions ill, MU iuid X. On behalf of the detenus, these findings 
were supported, and their counsel also took exception to the reiisoning and conclusion of 
Mitter and Khundkar JJ., in respect of que.stion IX and to die unanimous conclusion of the 
three learned Judges on questions I and H. In discussing question VI, the Iciuiied Judges of 
the High (a)urt do not seem to have attached anv importance to the difference between the 
pro\ision in S.2 of tlie Ordinance which makes the substituted provision take effect iLS from 
the date of the defence of India Act itself and the provision in S.d which prevents any question 
being raised iis to the validity of orders theretofore passed under Rule 2(). This distinction 
WcLs stressed in the course of the aigument here. 

Ilie ilnrd question has been ficuned in general terms, witliout reference to the particular 
enacunent (the Defence of India act) with which the Ordimmee was dealing and uitlioui 
reference U) the <erms (jf the Ordinance itself. It draws no distinction between cm attempt made 
bv an Ordinance to amend or repeal a permanent enactment of the Ix'gislature and an attempt 
to amend or repeal an act of limited duration, like the Defence of India Act. Again, it draws 
no dLsunciion between crises where the Ordiiumce merel\ enacts a law' to come into opeialioii 
from the date of the Ordinance and where it attempts ter declare that even before the dale of 
Us enactment the law must be deemed to have been different from what the pre-existing statute 
had enacted 'Die same remark may be made as to the possibility of ;m Ordinimcc declaiing 
that even after the expiiy of tlie period of tlie Ordinance the law shall remain what it had been 
deHared to be b\ the (Jrdinance, and not what it would be according to pre-cxislmg legislation. 
ITu: question seems to assume that all these cases will sUmd on the same fooling and admit of 
fine gj^neral and comprehensive em-swer whether in tlie affirmative or in tlie negative. It also 
assumes that all conceivable forms of amendment will be govemt^d by one and the same rule 
and ihat tlic power to repeal will sUind on the same footing iis the pow'er to amend. I'he 
(Jistiission has shown that the question might not admit of a general or comprehensive answer 
ard that different aspects might be governed by different coasiderations. 

On behalf of the Crown, it was broadly maintained both here and before the High Court 
that whatever a Legislature in India can do by way of amending, modifying or repealing one 
of its own enactments can as well be done by an Ordinance in relation to any enactment of 
that I^'gislature. Sections 1()8 and 110, Constitution Act, were relied on as negativing the 
existence of a general principle that one I.x;gislature cannot, in the absence of power expressly 
conferred, amend, modify or repeal enactments passed by another Ix^gislature. Counsel for 
the Punjab detenus argued by way of answer to this contentior. that in 18()1 (when S.72 of 
the present Sch.9, Constitution Act, was first enacted), and indeed up to 1919, Farliasnent had 
proceeded on the assumption that unless expressly authorized so to do, a legislature in India 
would noi have power to amend, repeal or modify even its own enactments. He also maintained 
that the concluding words of S.72 providing that an act of the legislature might ‘control or 
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supersede’ an Ordinance indicalcd that the two legislating autliorities were not co-ordinate 
but that the Ix^gislature was the paramount authority. 

On behalf of the detenus, it appears to have been contended before the High Court that 
the Lc'gislature and the Ordinance-making authority being two distinct legal entities, tliough 
operating in the same field (as to subject-matter and as regard local extent), each can legislate 
only by itself and cannot directly amend or repeal any measure passed by the other, unless 
cleiu-ly empowered to do so. This contention was repeated before us. It was not disputed except 
by counsel for the Punjab detenus-that an Ordinance may in effect modify the op<*ration of 
statute by enacting something repugnant to the provisions oi the latter. When certain instances 
were put to counsel, the difficulty of maintaining this extreme position became evident. Take 
for instance the Ordinance that was considered by the Court in 37 C.W.N. 104, it added two 
offences to the list of offences specified in S.4, Press (Emergency Powers) Act, 1931, and it 
was in terms stated in the Ordinance itself that such should be the law only during the time 
that the Ordinance was in force. There wa.s no other interference with the existing legislative 
enactment. Such an addition can, in one sense, be described as an ‘amendment’ of the Act. 
It the Ordinance-making authority can create new ollences and make them triable and 
punishable in manner provided tor in a pre existing enactment, there can be no purpose in 
insisting that the Ordinance must be self-contained and must reproduce all the provisions of 
the pre existing Act. It was rightly maintained by (ounsel for die Crown that the validity or 
invalidity of an Ordinance should not be made depend upon mere drafting devices or on the 
diaftsman’s ingenuity, lake again a case like, 12 Lah. 2(): the Ordinance there in question 
di'ined to the accused the benefit of certain provisions of the Criminal Procedure Code, such 
as those relating to trial by jury or with the aid of assessors, appeal to the High Court, etc. It 
( ould not be said that it was beyond the power of the Ordinance-making authority' to exclude 
jcitaiii of the provisions of the Criminal Procedure Code in certain specified classes of cases; 
indeed, S.l (2) of the Code recognizes this possibilit)'. Ht*:e again, it will be difficult to maintain 
that this result can be achieved only by a self-containcil Ordinance and not by one w'hich 
purports to modify or exclude certain provisions of the pre-existing law . 

.Mternatively, the rule wits fonnulated in a different form before us by counsel for some 
<'l the detenus, viz., tliat the Ordinance-making authority could declare its own intention as 
lo what the law should be during the period that the Ordinance w'as to be in force, but it 
u)iild not adopt a course which would attribute to the Legislature an intention different from 
ivh;»t it had declared in its own enactment. One or two illustrations may help to elucidate this 
list or principle. Section 108, Constitution Act, assumes that a Legislature in India may repeal 
nr amend an Act t^f Parliament extending in British India. \Vhen Uiis power is exercised by 
-ni Indian Legislature, it cannot be made to appear that Parliament has passed an enactment 
dillercnt from what in fact it had; what the Indian Legislature can do is to declare that within 
the local area of its legislative authority, llie law' shall be as enacted by itself and not as enacted 

Parliament. The same will be tlie case when the Indian Legislature purports to repeal an 
Act piissed by Parliament [cf. also Ss.92 (2) and 95 (3), Constitution Act]. In such ciises, neither 
the terms nor the operation of the Parliamentaiy enactment w'ould be affected in areas over 
\viiich the Indian Legislature had no control. I'he position thus stated is clear enough, because 
the ‘local extent’ of the legislative power is clearly different in the two cases. Will not the 
governing principle be the same, where the capacity of tlie two legislative authorities even 
though co-extensive as regards local extent and subject-matter, differs in respect of the time 
hmii during which their respective enactments can operate.’’ 
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'rho l^gifilature con at any time enact a measure and such measure can remain in force 
any limit of time; but the exercise of the Ordinance-making power is limited in two 
u avN, (i) by the limitation as to tlie circumstances in which it can be exercised and (ii) by the 
limitation as to the time during which any measure so enacted can remain in operation, llie 
existence of an emergency is a condition precedent to the exercise of the power. 'ITie fact 
that the Court cannot go behind a declaration of emergency made by the Ordinance-making 
aiuhoritv cannot affect this question. Ilie power was intended to be availed of and could be 
a\ ailed of only in an emergency, wlierexs ordinary legislation is not governed by any such 
limitation. Similaily, an ()rdin:mce is necessarily of limited duration, whether under S.72 or 
under the terms of the India and Burma (Emergency Provisions) Act of H40. If an Ordinance 
puq^orted to declare that during a period anterior to the emergency or even ;fftcr tlie 
termination of the period of the Ordinance, a provision of statute law was or would be different 
from what tlic Legislature had enacted, would it be any better than an attempt by the Indian 
Legi.slature to affect die operation of an Act of Parliament outside the local limits of the 
junsdiction of that Legislature? 

.An attempt to repeal a pre-existing statute may furnish anodier useful illustration. I'hal an 
( )rdinance can for the period of its duration suspend the operation of the whole or any portion 
ot a pre existing statute, appears to us to admit of no doubt. In such a case, the pre existing 
law would come into operation again on the expirv' of the period of the Oidintuice. But 
suppose the Ordinance puqiorted to repeal a pre existing statute or part thereof. One of the 
counsel for the C'own thought that die pre-existing law would in that case also be revived on 
the expirv of the term of the Ordinance; but anodier contended that this would be a matter 
of c onstrucuon and that if there was nothing in the language of the Ordinance to suggest that 
the repeal was intended to be temporarv', the pre-existing law^ might not be revived merely 
b\ reiison of die expir) of the period of die Ordinance. In support of this contention, he drew^ 
nur attention to the discussion in Cnizics' Statute Law' (Edn. 4, pp. 3o7 et seq). Hiis will no 
doubt be the position when Parliament, which is competent to pxss either a temponuy law 
or a permanent law, chooses to pass a temporar)' measure, and by such measure repeals a 
pie existing law'. Can the position be the same when an authority which can pass only a 
lempriiary law purports to repeal a pre-existing permanent statute.^ ITie impugned Ordinance 
enacts for cl. (x) of sub-secuon (2) of S.2, Defence of India Act, 1939, the following clause 
^h;lII be substituted, and shall be deemed always to have been substituted. . . 

Leaving out of consideration for the moment the fact that the Defence of India Act itself 
IS in terms a temporary' mexsure, suppose an Ordinance attempted to make a similar 
provision in respect of a .section in a statute of pennanent operation. What would be the 
position on the expiry of the penod of the Ordinance? If the pre-existing statutory provision 
could be deemed alw'ays to have been what the Ordinance substituted for it, it might be a 
difficult c{uestion to decide whether the provision in the originally statutory form would be 
revived at all. 

It will be noticed that unlike an amendment merely in the nature of an addition to a 
pre-existing statute, S.2 of Ordinance XIV attributes to the legislature a provision very different 
from what it in fact had enacted. In justification of the adoption of this course by the 
Ordinance-making authority, it was claimed on behalf of the Crown that any legislative authority 
w ith 'plenary powers’ could enact a law with retrospective operation. It seems to us misleading 
to as.sume that the Ordinance-making authority enjoys plenary powers of Legislation and then 
se<‘k to deduce therefrom the inference that it must have the power to enact a provision with 
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retrospective operation. As regards ‘subject-matter’ its powers may be co-extensive with those 
of the ordinary Legislature but, as already pointed out, there are at least two limitations upon 
its powers. It is necessary to refer to a certain ambiguity in the use of the expression 
‘retrospective operation’. It was observed by Buckley LJ. in (1911) 2 Ch. 1 at pp. 11 and 12: 

Retrospective operation is one matter. Interference with exi.sting rights is another. If :ui Act pnjvides 
that as at a past date the law shall be taken to have been what it was noi, that I imdcr-tand to be 
retrospective. . . . 'Fhe question here is as to the ambit and stope of the Act and not as to die date as 
from which the new law is to be taken to have been the law. 

An enactment which declares that even in tlie past die law must be taken to have been 
dilTerent from what in fact it was has sometimes been spoken of as ‘retroactive’. Assuming 
diat the ordinary I.<egislature can pass a ‘retroactive law' in the sense above explained (see 
(1870) b Q;B. I (1915) 20 Com. L.R. 425 and (1942) Gb Com. L.R. 1) it would not necessarily 
follow that the Ordinance-making authority must also have the power to pass a retroactive 
Lw. It has no doubt been held that in an emergency, it would be for the Governor-General 
to decide what law w'as required to meet the emergency; but the enactment of a retroactive 
law may in one view be said to raise a (]uestion of 'jurisdiction’ or ‘power’ and not merely a 
question of aptness or expediency. ITie power to enact provisions interfering widi pre-existing 
lights and the remedies therefore — though these are also sometimes spoken of as ‘retrospective’ 

- stands on a different footing, because such provision will declare the law only for the period 
during w hich the Ordinance is in force and not for an anterior or a subsequent period, though 
their effect may be to deprive parties of rights accnied at an anterior date and of remedies 
111 respect of such rights. In (1932) A.C. 260 at p. 267 Lord Darling observed: 

1( iiiav be true tliat ‘not Jove himself upon the past hath power’ but Legislators have certainly llie right 
(o prevent, alter or reverse the consequences of llieii ow'ii decrees. 

Iliere was no complication in that case of one legislative authority attempting to modif\' 
or nullify the operation of a law enacted by another authority, but the observ'ation brings out 
the difference between changing the law for the past and modifying or taking away its 
i onsequences. 'Fhese authorities may justify a finding in favour of the Crown as regaids the 
validity and operation of S.3 of the Ordinance, but they do not compel a like answer as 
legaids the power of the Ordinance-making authority to enact a retioactive law. 

'Fherc was lengthy discussion before us as to the bearing and effect of the decision in (189(i) 
A.C. ‘MS particularly of the observations on pp. 36b and 367. It w as contended for the detenus 
that two propositions had been laid down here, (i) a broad statement (on p. 36()} to the effect 
that ‘the repeal of a Provincial Act by ihf Parliament of Canada can only be effected by 
repugnancy between its provisions, and the enactments of the Dominion’ as the Dominion 
Parliament ‘has no authority conferred upon it by tire Act to repeal directly any provincial 
sUtutc', and (ii) a narrower statement (on p. 367) to the effect that the Parliament of Canada 
would have no power to pass a prohibitor)' law for the Province of Ontario and could therefore 
have no authority to repeal in express terms an Act which is limited in its operation to that 
Province’. On behalf of the Crown, it was maintained that the second or narrower proposition 
was all that was laid down by their Ijordships in the case and the observations on p. j 166 
implied nothing more when read with the context. The controversy would seem to turn on 
fhe significance of the words ‘whether it does or does not come within the limits of jurisdiction 
prescribed by S.92’ occurring on p. 366. 



11 (Xi Towards Freedom: 1943-1944 


As die general question Iranied by the QUcutta High Court cannot be satisfactorily answered 
without 1‘urdier discussion of die above and other similar aspects of die problem, we refrain 
from expressing any final opinion upon it, as no such decision is necessary for the disposal 
of these cases, fhe view that w'e take as to S.3 of die Ordinance makes it unnecessary for us 
to pronounce any decision in respect of S.2. 

l^occeding next to question \1II, it seems to us that in spite of die language of the preamble, 
S.3 of the Ordinance cannot be said directly to amend or repejd any provision of the Defence 
of India Act, nor, as we read it, is it so dependent upon S.2, or so connected with it as to be 
incapable of being gi\ en effect to by itself, i.e., irrespective of whether S.2 is valid or not. The 
‘doubts’ referred to in the opening words of S.3 may well include doubts as to die validity of 
S.2. Soi tion 3 merely deals with die remedies of parties and the power of die Court to give 
redress in respect of a breach of the pre existing law' and might well have been enacted eithei 
b\ the Legislature or by the Ordinance-making authority without any provision corresponding 
to S 2 of the Ordinance. The operativeness ol such a provision is of course subject to the 
limitation referred to by Willes [. in (1870) (> Q.B. 1 at p. 17, that the autliority w'hich enacts 
It must be one which ‘could have authorized by antecedent legislation the acts done', otherwise, 
b\ the dev ice of precluding iui investigation bv the Court, a legislative authority would be 
able to di) indirectJv what it could not do directly, see (1940) A.C. 513 at pp. 533 and 534. 
We express no opinion on die question what the effect of this provision would be if, after lhi‘ 
expirv of the Ordinance, anv question should be raised as to die validity of orders of detention 
pa-ssed prior to e enactment of the Ordinance. 

It was contended that even if S,3 should be held to be valid and independently operative. 
It would not avail the Crown much, becau.se that section proceeded on die a.ssuniplion that 
at the time the orders of detention wore passed. Rule 2(>, Defence of India Rules, was at lea.si 
defacto in existence, whereas according to counsel for the detenus, this was not the case. Lhis 
was quesUon IX before the High Court. Section A of the Ordinance has to be read in the 
light r»f S.2 1, Defence of India Act. Counsel maintained that an ultra vires rule was jis good 
.IS non-existent, and that R. 2(i (which had been originally framed under the Defence of India 
Ordinance) could not therefore be held to have been continued by S.21, Defence of India 
Act This ignores the fact that S.21 only requires the rule to have been ‘made’ - not validly 
made-under the earlier Ordinance. Tlic object of S.21 w'as only to avoid a break in the 
operation of the rules and to obviate the necessity of promulgating them afresh under the new 
enactment. It had no reference to the validity or validation of the rules. ITie case is not 
analogous to that contemplated by S.lh which gives ‘finality’ to certain orders. Such a provision 
was held by this Court in Keshav Talpade*s case^ to fc applicable only to orders which could 
not be nullities as having been passed under an ultra vires rule. 

As regards questions I and II, the argument before us was limited to the ground that ‘public 
safety or interest’ was not one of the heads specified in entry No. 1 of list I or entry No. 1 
of List II of Sch.7, Constitution Act, as subjects in respect of which Indian Legislation might 
provide for ‘p eventive detention’. 'Ilie judgment of this Court in Talpade*s case cleaily 
proceeded on the footing that such legislation was covered by the two entries. Wc think that 
the expressions ‘reasons of state connected with defence’ and ‘reasons connected with the 
maintenance of public order* are wide enough to include public safety or interest 

Counsel for the Punjab detenus challenged the validity of the whole Ordinance on another 
ground. He recognized that the question of emergency was one for the Governor-General and 
not for the Court to decide. But he said that when the nature of the emergency had been 
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stated by the GovernorGeneral or even by counsel for the Crown, it would be open to the 
Court to consider whether it would not be an abuse of or a fraud on the power to treat the 
facts disclosed as a pretext for the exercise of the emergency power. If it would be an abuse 
of or fraud on the power, he contended that the case must be treated as one of absence of 
power. I'his argument was urged on the ba.sis f)f an answer given by the Advocate-General 
of India (in the course of the argument before us) and of a statement said to have been made 
by counsel for the Oown befoie the High Court at Lahore, to the effect that it was the decision 
oi this Court in 1'alpade’s case that necessitated the promulgation of the Ordinance. Counsel 
contended tliat it would be preposterous to treat a decision of this Court as an ‘emergency’ 
justifying the exerc ise by tlie CJovernor General of his extra ordinary power of promulgating 
Ordinances. It does not seem to us nect^ssary to deal with the larger issues involved in this 
lontenlion. Such an argument would be available only if it could be suggested that the power 
had been exercised for a coiTupt purpiose or for purposes foreign to the power. (See Larwell 
on powers, c h. X.) C;m that be said to be the case here? The decision of this Court might 
ha\ e led to promulgation of the Ordinance. But the ‘Emergency' was the apprehended danger 
to peace and public safety, likely t(j arise from the release of thousands of detenus in obedience 
to the decisloii "i this Court. It is not within the province of the Court to examine the 
jiistifu ation for tlie apprehension or assess the extent of the possible danger. 

We now turn to question X. We may point out in passing that the assumption to be made 
IS not that R.2() is ultra vires but only that its validity has been put beyoncl question by S.3 
t)i the Ordinance. On this footing the validity of the orders of detention in these cases was 
questioned on the ground that they had not been made in accordance with the pro\^isions of 
ilie rule I'he relevant portion of Rule 2() runs as follows: 

I he C.'entral Ciovi'rnmtMil oi the Provincial Go\ernmeiU, if it is satisfied with respect to any 
particular person that with a view to preventing him acting in any manner prejudicial 

the defence of British India, the public safeh', the inaine^ nance of public order. His Majesty's 
i( l.itions with foreign powei's or Indian State.s, the maintenance of peaceful conditions in tribiil 
.iieas or the efficient prosecution of tlie w^ar it is necessary so to do, may make an order: 
f.i) . . . (b) directing that he be detained. 

It v\iLS urged on behalf of the Crown that the Orders being on their face regular and in 
uinlormit)' with the Uuigiiage of the rule, it was not opim to the Court to investigate their 
\.ili(iity any further. It w'as also urged that the ordei^ had in fact been made in conformity 
with the provisions of the lule. Section (2), Constitution Act, w'as sought to be called in 
aid in support of the proposition that the validity ol tlie orders must be presumed by the 
(ourt and could not be cjuestioned. All th:»* that sub section ..ocures is that the validirt' of an 
order or instrument made or executed in the name of the Ciovernor and authenticated in 
Muh manner as may be specified in rules made by the Governor, sluJl not be called in 
question on the ground that it is not an order or instrument made or executed by the Governor; 
diat is to say, in the case of an order or instrument purporting to be made or executed by 
tile ( Jovernor and duly authenticated, it must be presumed dial it was made or executed by 
tlie (Jovernor. No question as to who made these orders was raised by the respondents. What 
"as tjurstioned was die correctness of the recital in the orders that the Governor had been 
''atisfied that with a view to preventing dicse pereons from acting in a certain manner, certain 
action wjis necessary. It was conceded that the Court could not be invited to investigate the 
'^ulficiency of the material or the reasonableness of the grounds upon which the Governor 
liad been satisfied. 'ITie gist of the contention was that these cases were never before the 
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Governor, that the Governor had never applied his mind to them, and that therefore it could 
not be said that the Governor had been satished. 

I'o meet this contention, reUance was placed by the Crown on the presumption that of&cial 
acts have been regularly performed. The wwds ‘may presume’ in S.l 14, Evidence Act, leave 
it to the court to make or not to make the presumption, according to the circumstances of 
the case;and the presumption when made is rebuttable. Reference was made in this connection 
to 1942 A.C. 206 and (1942) A.C. 284. The question in those cases was whether the Home 
Secretars’ had reasonable cause to believe that certain persons were of hostile associations and 
tiiat by reason thereof it was necessary' to exercise control over them. It was held that the 
matter was one for the executive discretion of the Secretary of State, and tliat the Court was 
not entitled to investigate the grounds on which the Secretary of State came to believe the 
persons concerned to be of hostile associations, or to believe that by reason of such associations 
it was necessary tti exercise control over them. Tliere is no suggestion anywhere in the speeches 
of their Lordships in those two cases that if the sUitement that the Secretary of State believed 
those persons to be of hostile associations had itself been challenged, it would not have been 
open to the Court to look into that question. If the ground of challenge against tlie orders 
ihere sought to be impugned had been that the tiises had never been placed before tlie 
Secretary of State at all, so that he never had any opportunity of exercising his mind witJi 
respect to them, we have not the slightest doubt that this would have been held to be a propet 
ground of challenge in a Court of law. At page 224 (1942 A.C.) Viscount Maugham observ'cd: 

In my opini 'ti, the well known presumption omnia esse rite acLa applies to this order, and 
accordingly, assuming the order to be proved or admitted, it must be taken prima facie, that 
is unul the contrar\' is proved, to have been properly made and that the requisite as to the 
belief of the Secretaiy' of State w as complied with. 

In 1942 A.C. 281 at p. 295 he quoted with approval the following passage from the judgment 
of Goddard LJ in the Court of Appeal: 

I din of opinion that >^here on the return an order or warrant which i.s v;i1kJ on its face is produced it 
IS for the pmsfiner to prove the facts necessary u> controvert it, and in the present case this has not 
been done. I do not say that in no case is it necessary' for the Secretary of Stale to file an aflidavit It 
iiiu'^t depend on the ground on which the return is controverted, but where all that the prisoner says 
in erf^ct is ‘I do not know why 1 am iiitemcd. 1 deny that I have done anything wrong’, that docs iu>t 
require an answer because it in no way shows that the Secretary of Stale had not reasonable cause to 
believe, or did not believe, otherwise 

In 1942 A.C. 2()(), I^rd Wnght obscryx*d at page 262: 

Mdckinnon l.J. who agreed with his brethren said that pxiwer of the Home Secretary to issue a valid 
Older depended on the fulfilment of a condition, the existence of a slate of mind in die Home Secretary, 
that is that he had reasonable grounds for believuig certain facts to exist, and by implication that he 
honestly entertained that belief. Goddard IJ. I think, al.so treated the material issue as being what is 
ilie Home Sextetars ’s state of mind. 

In 1942 A.C. 284, Ixird Romer ob.served (page ;K>9): 

In the present case, it is plain that Sir John Anderson was of opinion that there was reasonable cause 
for his belief, and that he did hone:stly believe that the appellant was a person of lio.stile aaaociations 
and tliat by reason be thereof it was necessary to exercise control over him. It necessarily follows that 
far as the appellant relies on the absence of proof that there was in fact reasonable cause for such 
belief the appeal must fail. 
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The whole question in those two cases was whether under the regulation in question, it 
was incumbent upon the Secretary of State to prove that the cause which led him to believe 
that the person against whom action was taken in each case was of hostile associaticjns and 
that by reason thereof it was necessary to exercise control over him, would, in the opinion of 
the Court, amount to reasonable cause. Their Lordships held that the question whether tliere 
was or was not reasonable cause was one for the Secretary of State and not for the Court. It 
wiis not disputed that before action could be taken under the regulation, the Secretary of State 
must believe that the person concerned was of hostile associations and that by reas»)n thereof, 
it was necessary to exercise control over him. We may observe that the head note in 1942 
A.C^ 284 reads as though the production of an order regular in form would have been 
conclusive but their Lordships' speeches in the two cases leave no room for doubt that the 
presumption attaching to an order regular on the face of it is only a rebuttable presumption. 

This brings us to the question, which is the authority that must be satisfied before an order 
under R.26 can be made? On the language of the rule, so far as the cases before us are 
(onrerned, it must be the ‘Provincial Government*. ITiis, acc ording to the Crown, means the 
(iovernor or oificers subordinate to him (S.49 (1), Constitution Act), or the authority or officers 
to whom function may have been allotted by rules of business framed in accordance w'ith 
S .V) (d) of the Act. The argument was that inasmuch as action to be taken under R.26 was 
in the nature of the exercise of executive discretion, it fell within the executive authority of 
ihe Province within the meaning of S.49. On its being pointed out that this would lead to the 
ii snlt that any oificcr subordinate to the Governor, even one of the lowest grade, could, as 
.1 matter of course, exercise the veiy drastic powers conferred by the defence of India Rules, 
which could not reasonably be presumed to have been intended by the Legislature, it was 
uigc'd that the matter would be regulated by rules of business framed under S.39 (3). We are 
unable to accede^ to this contention. Phe executive action or authority dealt with in Ss.49 and 
)‘i must relate to matlei^ with respect to which the 1 tgislature of the IVovince hixs power to 
make laws (S.49 (2)). Section 121 (2) makes provision lor Federal legislation confeiTing pow'ei*s 
and imposing duties upon a Province or officers ::nd authorities thereof relating to matters 
'Mtli respect to which a Provincial Legislature has no power to make laws. We are of the 
n|)inion that whentwer pow'ers of this kind or indeed other special statutor)^ powers are 
V ontcMTcd. they, must to the extent to which specific provision has been made in the statute 
( onfernng the powers be exorcised by the authority iuid in the manner specified in the statute 
in strict conformity with the provisions thereof. 

In this view of the matter, it is unnecessary’ to make any reference to rules of business 
(‘H which reliance was placed on behalf of the Crown. We may, however, observe in passing 
that the only rule on w'hich reliance was placed in this connection (R.lb) makes no reference 
tf' the exercise of the power of detention under the Defence of India Rules. It merely 
•uihonzes the making of Standing Orders bv Ministers with reference to their normal duties. 
Xn Standing Order framed in pursuance of the rule w’;is placed before us. Nor have we 
bc^en able to discover any other rule in the rules of business supplied to us on behali ot 
thi.' Bengal Cfovernment which covers this matter. Rule 26, Defence of India Rules, confers 
tlu' power of detention on tlie ‘Provincial Goveniment'. Rule 3 (1) provides tliat tlic Cieneral 
Clauses Act, 1897, shall apply to (he interpretation of the rules. For the definition of ‘Provincial 
(jovernment’ for the purpose of tlie niles, recourse must, therefore, be had to the General 
Clauses Act. Sub-.section, (43a) of S.3 of that Act defines ‘Provincial Government’ in a 
Governor’s Province as: 
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The Chn emor acting or not acting in his discretion, and exercising or not exercising his 
individiKil judgment according to the provision in that behalf made by and under the 
Chn eminent of India Act; in other words, it meiuis the Governor acting in his discretion (in 
which case his Ministers are not entided even to tender their advice to him), or die Governor 
exercising his indiNidual judgment (in which case he must give his Ministers die opportunity 
of tendering advice but is under no obligation to accept diat advice), or die Governor acting 
on the advice his Ministers. In each c*ise, it must be the Governor who ads, whether widiout 
the advice of his Ministei's or after such advice has been tendered, and in the latter case, 
whether in accordance with such adxice or diflenng from such advice. It was pointed out to 
us that the dehnitions in the (jeneiid Clauses Act are applicable only in die absence of anydiiiig 
lepiignant in the subject or context, and our attention was drawn to a niiinbei of Defence of 
India Rules with regard to which it w as contended that the expression ‘Provincial Government' 
lould not possibly mean the Governor, whether acting on advice or contrary to advice or 
without advice. Assuming diat the context of some of the rules indicates that the expression 
■Pn>\incial Government' must in those rules be given a meaning or significance different from 
the detiniuon of that expression as set out in sub-section ( Ida) of S.d, General Clauses Ai t, 
that consideration cannot be permitted to govern the interpretation of that (‘xpression m Rule 
Jo. ^^hlch deals with matters of the gravest import and confers power that involve the exeuise 
ut the highest responsibility. I hen^ is nothing in the language of the rule iLself which would 
v<uisirain us to hold that ‘Provincial (iov eminent' in that rule means anything other lluin what 
It vsould mean tr der the definition in the Ch'iieral clauses Act. 

It was then uiged that the volume and nuilufariousness of die duties imposed upon the 
Provincial Govemmeiii by the Defence of India Rules nuisl necessitiitc the delegation in many 
cases bv the Provincial (joveminent of iLs powers to officers subordinate to it and that it must 
be piosunied that this delegation could be effected under its rules of business. Sub-section (d) 
(if > J. Defence of India Act, furnisher a complete answer to this line of argument, riial 
.>ul>seciion exprc’sslv authorizes the Pi ovine lal (government to delegate the exercise of powers 
. onferred and the discharge of duties imposed bv the Deteiu e of India Rules upon the 
I’Kjvincial (joveiiuneni, and we are of the opinion that iiny such delegation must be made 
in ac(.ordance w'lth the provisifiiis of that sulrseciion. We were asked to confine the operation 
ol this ul>-section to ciises of ddr*gation to district officers and to hold that casevs of delegation 
within tlic' Provincial Secretariat were governed bv the provisions of S. (1) read with S.d!) 

; i'. C.'onsUlution Act We are unable so U) restrict the operation of S.2 (.>), DefiMicc of India 
Acu b(.>th foi the reason that theie is no wairanl in the language of that section for importing 
an. such lestriction inU) its operation, and for the 'eason that the language of S.49 (I), 
C(jn,siiiiilion Act, makes no distinction betwTen .sccreUiriat offueis and district officers. 

I he question whether any delegaUon tliat the Provincial (ioveinini*nt might de-sire lo make 
of Its powers and duties, under the Defence of India Rules must be made in confomiity with 
the provisions (if S.2 (o), Defence of India Act^ oi may be de(Mned to be covered by rules of 
business and Standing Orders framed under S..?) (d). Constitution Act, is not a mere matter 
of form. Die Defente of India Rules confer exln*mely wide and drastic powers, and it may 
reasonably be expected tliat where a delegation of any of these pov/ers is made under S.2 (o) 
of the Act, care would be taken to en.sure that the officers and authorities to whom the 
delcigaUon is made are selected with due regard to the nature and scope of the powers 
delegated. Phis would not be the case under rules of business and Standing orders which 
w'crc presumably framed without any reference to powers the exercise of which might be 
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necessitated by an emergency like the one with which the country is at present faced. Again, 
it may be a question whellier a power conferred for instance on a Minister by delegation 
under S.!2 (5), Defence of India Act, could be validly sub-dclcgated by him by standing orders. 

We may observe in dealing with this part of the case that Khundkar J. says in his judgment 
that R.2() is a rule under para (10) of sub-section (2) of S.2 (of the Defence of India Act) and 
the Federal Court has so held, and that it is not a rule under sub section (1) of S.2* He then 
goes on to observe that S.2 (5) Defence cjI India Act, cannot be availed of in the ca^c of R.2() 
because it contemplates delegation of powers and duties conferred and imposed by rules 
liamed under sub section (1) of S.2 and not under sub section (2) of .S.2. I'hese observation 
ol the learned Judge are witli due respect based upon a misreading of the judgment of this 
Court in Keshav Talpade*s case.^ It would not be coned to say that S.2, Defence of India AcL, 
confers two kinds of rulemaking powers, one under subsection (1) and tlie other under 
sub section (2). Hie rule making power is conferred under .sub-section (1) and all that sub section 
['>) does is to set out the conditions under which rules in respect of the particular subject-matters 
enumerated in iLs paragraphs may be made in tiie exercise of power conferred under 
sub sectkin (1). Any other view would lead to the anomaly that on the subjects enumerated 
in the paragr'.p''" ofsub-sedion (2) there might he tw'o sets of rules one conferring unconditional 
.uul unlimited powers by virtue of being framed under sub-section (1) and the other being 
siibiect to resti 1 C tions and lirniiations in conformity with conditions and restrictions prescribed 
l»\ sub section (2), a state of aflaus, the contemplation of which, could not possibly be attributed 
to till' Lc'gislature. Ihe result is that in our ('[union, in the absence of a delegation made under 
S 1 (.’)). Defence of India Act, the authority to be satisfied undei R.2() must be the Governor. 

1 he Advocale (joneral of Bengal slated that so far a.s those ca.scs were concerned Government 
(lid not rely on any delegation undei .S.2 (o) of tlic Act. 

ll was next contended on behalf ol the Ciown that die subject of preventive detention wjus 
one falling within the field of ministerial usponsibilily cOid that citses ol {iieveniive detention 
inusi be held to have been determined bv the Chiveriior on the advice of the appropriate 
Minister. A.ssuming loi a moment dial was so, even then the action must be the action of the 
(ioMMiior. In such cii.se, (he Governor wniild be .satisfied with regaid to the mattei's specified 
111 K.2b on the advice of his Minister, It would not be for the Court on a challenge raised to 
that effect to inquire into the iea.sonableness oi oihenvise of die Minister's advice, nor. into 
the question what advice die Minislei tcndert*d or indeed whedier he tendered any advice at 
all rile question as to which of the Ciovernor's various capacities or spheres ol activity was 
attracted in these cases is really not relevant to tlu* purpose in hand, d'hc rule requires that 
liefoie making an order of detention the (ioveinoi should be satisfied on certain matters. 
W higher he is .satisfied on advice tendered to him, or on a personal consideration of the 
niaieiial submitted to him, is so far as the ('ourls are concerned, immaterial. 

We have, however, great difficulty in acc epting die pioposition urged before us that the 
subject of prevcfnUve detention in cases like the present must be held as a matter of law to 
lall widiin the field to ministerial responsibility. 1 hat in respect ot certain mattei's the Ciovenior 
must act in his discretion and that in lespecl (if certain other matte.-s he must exercise his 
individual judgment is specifically provided by the C'oiislitution Act. Fhere is no matter widi 
legard to which the Constitution Act lays down dial it must necessarily be determined by the 
Governor according to the advice of his Ministens. Fhe field of ministei uil responsibility is not 
defined in any positive manner in the Act, but is adumbrated in a icsiduarv^ sort of manner, 
that is to say, it comprises matters with respect to which the Governor is not required to act 
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in his discretion and does not choose to exercise his individual judgment. 'ITic question whether 
anv matter falls within one or other of the special responsibilities of the Governor is left to be 
deiei mined by the Governor himself. Once he declares that in his opinion a certain matter 
falls witliin the scope of any one or more of his special responsibilities, no Court of law has 
anv say with respect to it. Section 50 (8), Constitution Act, lays down that if any question 
iuises whether i\ny matter is or is not a matter as respects which the Governor is by or under 
the Act required to act in his discretion or to exercise his individual Judgment, the decision 
of the Governor in his discretion shall be final, and the validity of anything done by the 
Go\ ernor shall not be called in question on the ground that he ought or ought not to have 
acted in his discretion, or ought or ought not to have exercised his individual judgment. Nor 
can argument be founded upon iiny obligation or duty that may be laid upon the Governor 
bv his instrument of instructions, inasmuch as the validity of anything done by the CJovernor 
cannot be called in question on the ground that it was done otherwise that in accordance with 
anv instrument of instructions issued to him [8.53 (J12)). 

The field of ministerial responsibility therefore would, with respect to any particular matter, 
be its wide or as narrow as the Ciovernor might choose to make it, and of no matter can it 
he predicated as a proposition of law that its detennination much depend upon the advice 
of a Minuster as it necessarily falls within the field of ministerial responsibility, inasmuch ics 
(he (Governor might at any time, with respect to anv matter, decide that having regard to the 
circumstances of the case it falls within the scope of one or more of his special responsibilities, 
riu* question, if it properly arises at all in any particular case, must be determined as a question 
ot fact and prac «ce. In the cases before us, it appears to have been assumed on all hcuirls 
bfiore die High Court diat the subject was one of the special responsibilities of the Governor 
to he det(‘rmincd by him in the exercise of the individual judgment, ihis was not challenged 
in the grounds of appeal filed in this Court, though counsel for the Bengal Gtivemmeni 
decid«'d to urge before us that the matter fell within the field of ministerial responsibility. Ihe 
inatfiial on record does not bear out his contention. There are indications in the affidavit of 
Mr Worier (Additional Home Sccretarv' to die Bengal Government) dial the action taken in 
.stjme of these ca.ses was not in accordance with the advice of the Minister. Ihis shows that 
dii«* subjec t has been treated in the Province of Bengal as falling within ihe special re.sponsibilltv 
lit thr (iovemor In the answers given bv the Home Minislei with reference to these cases on 
die llunr ot die Bengal I.egisiative Assembly on behalf of the Government, it is specifically 
statf .i diat diese matters were treated as the special responsibility of the Governor. It must 
iilsn !ie remembered that though rases oi onlv nine persons have come up before us, the 
pow C I S ( (inferred by R.20 have in ihe Provinc e of Bengal been exerc ised in respect of thousands 
of His Majesty’s subjects and it would be difficult to hold that the matter did not fall within 
ihe special responsibilitv' of the Governor as set out in para (a) of sub section (1) of section 

Constitution Act. 

I ovvards the ( lo.se of die argument, it was c ontended on behalf of the Bengal Government 
that wiiat ac tually happened in respect of cases of deUmtion in the Province of Bengal w';ts 
tliai if the Home Minister agreed that the order of arrest under R. 129, Defence of India Rules, 
should he f onverted into an order of detention under R.2(i, the matter w£is treated as falling 
w'itliin the field of ministerial responsibility; but if the Minister disagreed, the matter became 
one for the special responsibility of the Governor. In other words, it was suggested that the 
(jucstion whether a particular matter did or did not fall within the scope of the special 
responsibilities of the Governor was setded not with reference to the nature of the particular 
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matter but upon the nature and effect of the advice that die Minister concerned had tendered 
in respect of it. If the Governor found himself in agreement with such advice, he was content 
to treat the matter as one of ministerial responsibility; if he disagreed widi it, he made it a 
matter of his special responsibility. In support of this suggestion our attention was invited to 
the following statement of the Home Minister in the Bengal Assembly: 

Ordinarily when a man is arrested under R.129, the case must come up to me at some stage. Now if 
I agree that the order under R.129 should be converted into one under S. (sic) 2(), no difficulty arises. 
But in some cases I am of opinion the detention is not justified and in those cases it becomes Governor’s 
responsibility. 

Wc are unable to read this statement as meaning that the question became the Governor’s 
responsibility only when the Minister was of die opinion that the detention was not justified, 
rhe Home Minister had already stated earlier: 

Ab regards m«;mbcrs of the Legislature, we have laid it down tliat diey should as a matter of course 
be brought to die notice of die Govenimenl before they are detained under R.2(). In some cases die 
Older of airest under S. {sic) 129 has been converted into detention under R.26 under my orders. In 
some cases 1 have not approved but as is well-known die matter is one which is the Governor’s special 
lesponsibiiity. 

In the light of this statement, the later statement made by the Minister, which is relied upon 
by counsel and has been set out above, could only mean that the subject of detention was 
treated by the Governor as a matter of his special responsibility. When the Governor found 
that the Minister’s advice w^as in favour of detention, he accepted that advice but when he 
found that the Minister’s advice was against detention, he overruled the Minister as he was 
entitled to do in the exercise of his individual judgment. These statements taken togedier 
cannot mean that the question became die Governor’s responsibility only when and because 
he disagreed with the advice tendered by the Ministi»r. In any case w^e would be reluctant to 
attribute such an attitude to the Governor. 

It now becomes necessary to examine the material on record for the purpose of determining 
whether die requirements of R.26 have been complied with in respect of the orders of detention 
that have been relied upon by the Crown as an answer to the applications for the issue of 
writs of Habeas Corpus in diese cases. We have already made reference to die contention 
diat die presumption set out in illustiation (e) to S. 114, Evidence Act, viz., that official acts 
have been regularly performed attaches to these orders. Before any such presumption can 
arise, it must be shown that die orders are on the face of them regular and conform to die 
provisions of the rule under which they purport to have been made. We have set out earlier 
the relevant portion of the orders of detention which is die same in each case. This reads as 
if all dial the audiority making the 6rdcr was satisfied about was that the person concerned 
in each case should be detained and was not certain as to the reason for detaining him, i.e., 
whether that person was to be prevented from acting prejudicially to the defence of British 
India, or acting prejudicially to the public safety, or acting prejudicially to the maintenance 
of the public order, or acting prejudicially to the efficient prosecution of the war. We were 
told that the order is a cyclostyled form in which the name and particulars of the person to 
be detained are filled in as need arises. It is possible that the ministerial officer responsible 
for the drawing up of the order merely copied into this part die relevant portion of the language 
of the rule itself, and failed to notice that though the word ‘or’ before die words ‘efficient 
prosecution of the war’ was perfeedy in order in the rule, it was out of place in the orders of 
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dctenaon. It was suggested that some sort of reasonable meaning could still be read into this 
part of the orders of detention, but we sec no reason to adopt a meaning different from that 
which would prima facie attach to the language used. 

Assuming, however, that the ordei*s are regular in hmii and are open to no objection on 
tin* face of them, there is so much material on (he record showing that the rec|uircmenLs of 
R 26 were grossK \iolated in the making of the orders tliat it would not be safe to make any 
presumption regarding their validitv. This material is contained in the affidavits filed on behalf 
of the respondents and the counteraffidavit sworn to bv Mi Porter, Additional Home Sccretaiy 
to tlie Bengiil ( rover nment. Objection was taken on behalf of the Crown to tlie admi.ssibility 
in evidence of the answers given by the Home Minister, Bengal, in the Bengal Legislative 
Asscmbl\ to questions put to him regarding d(‘tenlion under Rule 26. I'hese answers are 
contained in Anne.xure A to the affidav it sworn to by Mr Nalinakshya Sanyal. Before tlie High 
Coiiii, hiiTnal proof of the proceedings of the Legislative Assembly w^ls waived by the Crown. 
We are unable to sustain the objectiem raised regarding tJit' admissibility of these answei's. It 
IS iu)i dis[Hiied that the answer's were given by the Home Minister in the la'gislative Assemblv 
in his capacitv and in the discharge of his duties as such Minister He was the person to whom 
the dutv of answering questions on the subject had been allocated bv the Ciovenior undei 
the rules of business. The answers i elate to matters which were [)ul in issue befoie the High 
Couii. In our opinion ihev were admissible under sections 1 7, IH and ‘20, Lv idence Act. 

These answers read with Mr Porter's affidavit disclose a state of affiiirs in resjiect of the 
exercise bv die Bengal (iovernment ol its powers under R.2t). which can only be descnb(‘d 
as iamentable. I he largest number of c itscs of detention in the Province of Bengal appear to 
have arisen in connection with the disturbances of August and September of last year. In these 
ca.scs, die procedure adopted appears to have been dial the police sent up lists of persons 
deiained under R.l2^> irjgcther with a recommendation that these persons should be detained 
under R.2h. Thereupon, orders for detention under R 2h were issued foidmith as a mailer of 
routine, and, on receipt of further and deiiuled material from the police, each CiLse wits 
submiuccl to the Minister concerned who was then expected to scrutinize such material to see 
whether there was any reiison why the detention should mU be continued If he discovered 
such rea.s(m he presumably made a recommeiuJalion for release which wjis sent up to the 
GoverTior, as the matter was one of his special re.spoiisibilily. In case nothing further wa.s heard 
from ihe Minister after submission of the cases to him, nothing was done, and the detention 
(oniinued. We ma\ draw attention in this connection to the tollowing statements made by 
th<* Home Minister in the Bengal Legislative Assembly in answer to questions on tlie subject* 

‘We have adopted to device of issuing orders under Defence Rule 2(i pending scrutiny of 
the information submitted to us, because this ensures to those w'ho are under detention ihe 
rather more favourable concessions allowed to security prisoners, the absence of which was 
in some cases made a matter for protc*st or complaint by or on behalf of those concenied. 

All that I can say is this, that cases are put up and as a matter of routine the order under 
.S. (sic) 12{1 is f inverted into one under Rule 26, unless there are special reasons why a 
recommendation should be made for their release. 

The arrest is forthwith reported to Government for orders in accordance with the require 
ments of tlie law and to meet objections made b) or on behalf of prisoners and to give them 
the benefit of the concessions enjoyed by security prisoners pending tlie consideration of the 
<asc, orders under Defence of India R.26 (I) (b) ordinarily issue at once. Later, the recom- 
mendation of the police officer, together with the materials furnished in .support of tlie 
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recommendation arc carefully considered by Government and the orders of detention issued 
are reviewed and cancelled or confirmed according to the nature of the information against 
the individual concerned.’ 

In answer to the question whether he was aware that, as a result of the arrangement under 
which die police were empowered to arrest anybody and detain him automatically beyond 
the statutory limits, abuses were taking place, the Minister stated: 

*lt is possible rather it is probable that these things happen. I do not go so far as to say 
that these things do not happen, in some cases they may happen.’ 

He stated further: 

‘Sir, I refer to the General order under which the cases of the members of the Legislature 
must invariably be put up before me as privileged persons. As regards odier cases, I ask for 
lists of arrests and if I find that there are certain gentlemen about whom I personally hold 
this view that it is unlikely that they might be guilty, the General order given is that as quickly 
;is possible the order under 11.129 should be converted into an order under R.2() and then 
all the cases should be brought up before me.’ 

' There was apparenUy no limit ol time within which a ‘review’ of these cases was to be 
I'omplcted by the Minister. In die case of NanigopaJ Mazumdar, for instance, the automatic 
ordt‘r ot detention under R.26 following upon arrest under R.12.9 and a recommendation by 
(he police for detention wiis issued on 8di March HM3. By 2llh May 1943 (the date on which 
Ml Porter’s affidavit wjts sworn) the detailed material upon which the recommendation of the 
poli( e had been made, had not yet been received and the case had not therefore been put 
up lor ‘review’. Even with regard to the 1940 cases (Nos 15 and 20) it does not appear from 
Mi Poller’s affidavit that they were at any stage considered by the Governor. In Birendra 
(iiuiguli’s case (No. 19), die arrest under R.129 took place on 16th August and die order 
under R.26 was made on 14th September by Mr Porter, in anticipation of the orders of the 
Home Minister, diough the maximum period of cl^'tcntion permitted under R.129 was not 
due to run out till 15th October and die Minister wa actually able to dispose of the case on 
18th September. There was thus no urgency of any kind and no reason has been disclosed 
by Mr Porter why the thought it necessar)' to pass the order of detention himself. In the case 
ol Niharendu Dutt Majumdar (No. 18) the only inference diat can be drawn from Mr Porter’s 
affidavit is that the case was never put up even before the Home Minister, in spite of the 
latter’s express instruction diat all cases of members of die Legislative /Vssembly must be put 
up before him. As Mr Porter occasionally took it upon himself to direct the issue of orders 
of detention, and there was not even a suggestion before die High Court or before us that 
any of die cases with which we are now concerned was put up before the Governor, it is 
plain that this case was Anally disposeo of by Mr Porter himself. 

It was suggested on behalf of the Crown that before the issue of orders of detention 
under Rule 26, at least Mr Porter satisfied himself that it was necessary to issue die orders 
(see para 12 of his afA davit). In at least three cases, Mr Porter has stated that he considered 
the materials before him, and in accordance with the General order of Government directed 
die issue of an order of detention. In two of these cases, the matter was later submitted for 
consideration to the Minister on receipt of fuller material from the police. It is obvious that 
Mr Porter could not possibly have considered die fuller material, as he calls it, before 
directing die issue of an order under Rule 26. In the third case, as already pointed out by 
us, even the Ailler material was still awaited on the date of Mr Porter’s affidavit Any 
consideration of the available material by Mr Porter before the issue of a detention order 
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did not amount to compliance, either in the letter or in the spirit, with the provisions of 
Rule Jt). According to his own affidavit, Mr Porter was acting on the basis that die final 
order in each ciise had to be passed by the Governor or the Minister. Between a person 
dealing with a matter on the footing that the responsibility for the final decision has been 
laid upon his shoulders and one dealing with it on the assumption that he is dealing with 
it onlv pnnisionalK till the matter can be considered on fuller material by some higher 
authority, there must be a wide difference both in fact and in law. We cannot condemn 
the procedure adopted in diesc cases too strongly. It would be difficult to conceive of a 
more callous disregard of the provisions of the law and of the liberty of the subject. Ihe 
following observ ations occur in this Court's judgment in Keshav Talpade’s case:* 

*\Ve confess that an order in the terms of that under which the appellant in the present 
case has been detained fills us with uneasiness. It recites tliat the Government of Bombay ‘is 
>aii-sfied that, with a view to preventing the said Keshav Talpade from acting in a manner 
prejudicial to the defence of British India, the public safety, the maintenance of public order 
and the efficient prosecution of the war, it is necessary to make an order of detention against 
him. This leads like a mere mechanical recital of the language of R 26. We do not know the 
evidence which persuaded the Government of Bombay that it was nccessarv' to prevent the 
appellant from acung in a manner prejudicial to the defence of British India, the public s?ilety, 
the maintenance of public order and the efficient prosecution of the war; but we may be 
forgiven fur wondering whether a person who is described as an autliorized petition-writer on 
the Insolv enev vide of the Bombay High Court was really as dangerous a character ;ts the 
lec ital of all these four grounds m the order of detention suggests. The order docs notliing to 
remove the apprehension we have already expressed that in many cases the persons irf whom 
this great powder is vested may have had no opportunity of applying their minds to the facts 
of everv' case which comes before them.’ 

We regret to have to obsex^e that the apprehensions there expressed have on the material 
tJiat has been brought on the record of the cases now before us turned out to be Justified. 

In view of what we have just observed, it was not necessary for us to examine each individual 
Cfise to see whether the order of detention was open to objection. We have however as a 
nijtier of fact considered each case and have come to the conclusion that every one of these 
order' is bad in law as in no case docs it appear that the matter was considered by the 
Goveinor at any stage, much less that at the time the order was made he was satisfied with 
regard to any of tlic matters set out in the order of detention. It was observed by Mittcr J. 
that the position taken up by the learned Advocate-General before the High Court wiis that 

orders of detention must be taken to be orders made by the Provincial Government itself, 
though none of tlic case (except one) had been brought up before or considered by the 
Governor himself. Sen J. also records: 

'Fhe learned Advocate-General stated that except perhaps in the case of Sasanka Sekhar 
Sanyal there was no question of the Governor being personally satisfied within the meaning 
of Rule 2f).’ 

W'c pointedly drew the attention of the Advocate-General to these observations and he 
again rcaffiirned, (i) that it was not his case that the Governor himself had considered the 
case of any of the eight persons ^vith whom we arc now concerned, and (li) that he did not 
rely on any delegation by the Governor under S.2 (5), Defence of India Act It is therefore 
unnecessary for us at this stage to consider the nature and incidence of the burden of proof 
or the kind of presumption to be made in the circumstances of the case, or even to consider 



Struggle in the Law Courts 1117 


whether the evidence taken as a whole does not rebut the usual presumption as to the regularity 
of oiTicial acts. We are accordingly of the opinion that all the eight appeals should be dismissed. 

[Omitted: References to eight cases appealing against orders of Allahabad, Lahore and 

Madras High Courts, similar to the Bengal cases — Ed.) 

Spens C. J. — I have had die opportunity of reading and considering the Judgment just 
delivered by my brother Zafrulla Khan on behalf of himself and my brother Varadachaiiar. 
With their judgment as to the validity of cl. (3) of Ordinance 14, I am in complete agreement. 
I further agree that in view of our decision on cl. (3), there is no necessity for tlie disposal ol 
the cases before us to come to a decision on the validity of cl (2) of die Ordinance. On that 
part of the case I have nothing further to add. On the special points which have been raised 
by evidence in the Bengal cases, I take a somewhat different view to that by my brolhei*s in 
regard to all the cases and in four 1 differ in my conclusion from that at which my brothers 
have arrived. I must therefore explain my reasons. Rule 2('\ Defence of India Rules, is in the 
following terms so far as material: 

Ihe IVoviiicial Government, if it is satisherl with respect to any particular person tliat with a view to 
pieventing in:-, from acting in any manner prejudicial to the defence fif British India^ the public safety, 
tlie maintenance of public order, His Maje.sty’s lelations with foreign jioweis oi Indian Slates the 
niainleiuuice of peaceful conditions in tnbai tireas, or tlie eificient prosecution of tlie war it is necessiuy 
so to do, may make an order, directing that he be detained, . . . 

The nilc requires, in my Judgment, that, before any order can validly be made in any cjise, 
the particular case shall be considered by someone duly authorized on behalf of the Provincial 
(iovernment to pass an order for detention and that person shall be satisfied that it is necessary' 
that the person concerned should be detained for one or other or more of die reasons specified 
in the rule. In each case, the order for detention is duly authenticated on behalf of the Provincial 
(h)vernmenl in accordance with the provisions ol .S.59 (2), Constitution Act Each order 
contiiins a recital to tlie following effect: 

And whereas the Governor is satished that with a view to preventing the said person from acting in 
any manner prejudicial to the defence of British India, die public safety, the maintenance of public 
order, or the efficient prosecution of the war, it is iiecessaiy to make the following orders to continue 
his detention;. 

It has been suggested that (1) the form of the recital indicates by use of die word 'or’ that 
no final considcratiosn has been given to each case and drat all that the investigating authority 
has done has been to form a rough conclusion that the case may come within one or other 
of the reasons quoted and that (2) the u..e of a cyclostyled fonn of order indicates a like lack 
of careful consideration, and that therefore the order is not good ex facie. I do not accept 
these arguments. In my judgment, the form of recital is one which a layman might reasonably 
use when he was satisfied that the case must come within one or other of the specified categories 
without being prepared to pledge himself with legal exactitude to any particular one or more 
of the categories. Nor do I think that the cyclostyling of the forms, having regard to the 
circumstances In which many of these orders may have been made, is sufficient to raise serious 
doubts as to the validity of the orders. I do not think therefore that the form of the order 
discloses anything irregular on these grounds on its face. The detenus further claim (a) that 
there is admissible evidence to establish that not only is tliat recital incorrect in each case but 
that in fact there was not, as required by the rule, any proper consideration by, or any proper 
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satisfaction on the part of, any properly authorized person before the orders for detention 
were made; and (b) that accordingly such orders were and must remain invalid. 

ITie first question which arises is whether having regard to the recital contained in these 
orders, which on the face of tlicm appear to be validly made, it is permissible for the truth 
and accuracy of the recital to be inquired into by this Court. It was suggested lliat S.,59 (2), 
Constitution Act, made it impossible for any such inquirj' to take place. In my judgment, 
however, section 59 (2) prohibits a duly authenticated oider being called in question on one 
gr<'»und and one ground only, natncly, that it is not an order or instrument made or executed 
by the (.Governor. It is quite a different tiling to question the accuracy of a recital contained 
in a duly authenticated order, particularly where that recital purports to suite as a fact the 
carrv'ing out of what I regard as a condition n»'cessary to the valid making of that order. In 
the normal case the e.xistence of such a recital in a duly authenticated order w'ill, in the absence 
of anv evidence as to its inaccuracy, be accepted by a Court as establishing that the necessary 
condition was fulfilled. I’he presence of the recital in the order will place a difficult burden 
on the detenu to produce admissible evidence sufficient to establish even a prima facie case 
that the reciUil is not accurate. I1‘, however, in any case, a detenu can produce admissible 
evidence to that effect, in my judgment, the mere existence of the recital in the order cannot 
prevent the Court considering such evidence, and if it thinks fit, coming to a conclusion thai 
die recital is inaccurate. If authority is required for the views stated above, it can, in mv 
judgment, be found in the speeches of their Lordships in 1942 A.C. 20(> and 1942 A.C. 2H4. 

In diis case the detenus have, in fact, produced evidence which for the reasons explained 
in the preceding judgment of my brothers is admissible and which establishes from the report 
t}{ answers and statements made by the Chief Minister in the Bengal Legislative Asserftbly in 
Februaiy and March 1943, that on 1st October 1942, orders were given to those by whom 
cases of persons detained under Rule 129 were being considered that if tlic police recom 
mended detention under Rule 2() of any such persons, detention orders under Rule 26 should 
be made as a matter of routine without any further proper inquiry by, or satisfaction on the' 
part of, any person at that stage that the cases reall\’ came within the provisioirs of Rule 26 
In answer to tlie evidence put in by the detenus the Government of Bengal put in an affidavit 
deposed to by the Additional Secretarv, Home Department. 'ITiis affidavit confirms the giving 
of the order by the Home Minister as to the routine dealing with these cases above refeirecl 
to, though it also suggests that despite the routine order some inquiry beyond that required 
by the rouune order was made by the Addifional Secretary. Further, the evidence indicates 
that the order may have been given in the interests of the detenus as it is suggested that 
[lersons detained under Rule 26 may have some privileges in jail, as compared with persons 
detained under Rule 129. Ihis cannot, of course, justify the course of procedure adopted. It 
was wholly wrong to direct that orders should go as a matter of course on police rccommen 
dation and that the real consideration should follow the making of the order. It is impossible, 
in my judgment, for the Court to be satisfied that, after such a general order was given, there 
was, before the orders for detention were made, any full or proper inquiry by any one or any 
proper satisfaction on the part of any one, that each case was one where it was necessary to 
make an order for detention under Rule 26 without that person’s mind having been influenced 
by the improper routine order. The facts disclosed in these cases appear to me to bring them 
within the exceptional class of cases referred to by Lord Wright In 1942 A.C. 206 al p. 261. 
In my judgment, therefore, none of the orders made in these cases, where persons had been 
arrested and were being held under Rule 129 after 1st October 1942, can be upheld as valid. 
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There are, however, three cases where the orders for detention were made before 1st 
October 1942. These consist of (1) case No. 15, (2) Case No. 19, and (3) Case No. 20. In 
Case No. 15 the order for detention was made as long ago as 24th October 1940, in case No. 
19 the order for detention was made on 14th September 1942, and in Case No. 20 the order 
for detention was made also as long ago as 28th October 1940. llie position as regards these 
cases is as follows. An application was made in each case under S.491, Criminal P.C., solely 
on the ground that by reason of the judgment of this Court in the Talpade cMse,^ the detention 
w;is unlawful. Each application was verified in the instance, solely by a formal affidavit. At a 
later date the detenu in Case No. 15 was given leave to put in and did put in an affidavit 
himself. I his affidavit suggests nothing more than that his arrest and detention had not been 
made in good faith, an allegation quite insufficient by itself, unless supported by facts, to raise 
a prima facie case against the validity of the order for his detention. No such facts were alleged 
by him. In case No. 21, however, an affidavit by Dr Nalinakshya Sanyal was permitted to be 
put in and in the Court below it was taken to be assumed iliat a similar affidavit was put in 
(‘ai h of the other cases then before the Court. ITie detenus in cases Nos 15, 19 and 20 are 
entitled to the benefit of this evidence. It is, therefore, to the evidence of Dr Sanyal, its annexure 
( ontainiiig Liie rcpoil of the answers and statement of the Chief Minister in the Bengal Legislative 
A.ssemblv, and the answering affidavit, of Mr Porter to which we must look for any evidence 
on behalf of these three detenus raising a prima facie case that these orders made prior to 1st 
October 1942 were invalid. In these three cases the position in law is, in my judgment, as 
follows. The application under S.491 is made by or on behalf of a detenu. The Crown justifies 
the detention by putting in tlie original order of detention with the recital of the satisfaction 
of the Governor and Ordinance, 14 of 1943. If the Ordinance or clause (3) thereof is held 
valid, the onus is tlien entindy shifted on to the detenu to establish at least a prima facie case 
that the order of detention in his pmticular case w'us invalid on grounds other than those 
derived from the decision in the Talpade case}' It is not sufficient merely to allege that the 
detention is not in good faith or bona fide or anything of that sort. Facts have got to be alleged 
by the detenu sufficient to persuade the Court tliat, although the order ex facie indicates that 
everything that should have been done has been properly done, it is entitled or it is proper 
for the Court to call upon the Crown further to justify what is expressed to have been done 
in the order [vide Lord Maugham in 1942 A.C. 206 at p. 224 and D)rd Wright's obseivations 
in 1942 A.C. 28^1 at p. 299). 'Fhe detenu must accept the position that the presumption omnia 
tsse rite acta applies to the order and that once the order is proved or admitted the Court 
should prima facie, until the contrary is proved, assume it to have been properly made. The 
burden of proof is clearly on tlie detenu, and it is for this Court to detemiine in these three 
cases whether that burden has been discharged. 

I have read carefully through the extracts from the proceedings of the Bengal Legislative 
Assembly referred to by Dr Sanyal. I am unable to find anything in those extracts which goes 
to prove that these three particular orders, all made before, and too long before, 1st October 
1942, were improperly made, save only a general statement by the Home Minister that cases 
may have occurred where persons arrested under R.129 havd‘been detained although no 
order has been passed. Even if such a statement were sufficient prima facie to discharge the 
requisite burden of proof, which I doubt, any suggestion that anything of that sort occurred 
in any of these three cases is dispelled at once by the answering affidavit of the Additional 
Secretary. Further, there is nothing in the evidence of Mr Porter relating to these three cases 
which indicates that anything was done which could not, in m> judgment, properly have been 
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authorized to be done by the Provincial Government. The materials in each case were 
examined by Mr Porter and tlie Home Minister consulted. In Case No. 15 and Case No. 20 
the order w:is not made until the instructions of the Home Minister had been received. In 
CtUse No. 11> after Mr Porter’s examination of the case he put the matter before the Home 
Minister, but iis the period for which detention under R. 129 was about to expire or had just 
expired before he actually received the Home Ministers instructions he himself made the 
ordci before the period of detention under R. 129 actually expired. The deduction which the 
Court should, I think, draw' from this evidence is that whilst the normal procedure was for 
the .Additional Secretarv' to examine the cases make his recommendations to the Home Minister 
and act on the latter's instructions Mr Porter would be justified in an emergency in making 
the order himself and reporting the matter to die Home Minister. Such a procedure might, 
in my judgment, bodi in fact and in law have been validly authorized by the Provincial 
(h)\ernment. In the absence of proof Uiat the procedure disclosed in these cases in Mr Porter's 
affidavit either was not in fact or could not in huv be properly authonzed by die Provincial 
('fu\ ernment, in mv judgment the presumpUon that everything was properly done should be 
held by this C'ourt to prev ail. 'Miere is no evidence that in fact what was done was audiorized. 

I havt' considered whether in law there is anything to prevent the duly of dealing with these 
ca>es btMiig assigned to Mr Porter, an Additional Secretarv', to investigate and report to the 
Home Minister and act normally on his instructions but in an emergency to act himself In 
mv judgment, there is nothing m law which would prevent this procedure being anthori/ed 
b\ the Provincial iovernment. If iheretore die Court ought to act upon die presumption, 
there is no legal difficulty in the wav. 

It is true that ncidier Mr Porter's affidavit nor die statements and answers of the Home 
Minister set out what in fact was the prescribed procedure fot dealing with these cases, oi 
indicate the rules of biLsiness or other aiilhoriiv under which such procedure could be properly 
prescribed. 1 lie lesult was that the Advocate General for B('ngal took such facts ;is appeared 
from the evidence and attempted to establish alTiniiativ elv from these facts and cerUiin section 
<i| the Consiituuon .Act and rules of business of the Provincial (lovernnuml that the proceduie 
adopted was in fact duly authorized If the burden of establishing this affiimalive case had 
been on the Advocatc-Gcncral, 1 should have felt difficulty in finding that he had discharged 
It in the absence of dear evidence of what was the proce*dure prescribed and of tlie autJiority 
bv whom and the manner in which it was prescribed. Ihe Advocate-General did however 
satisfy me by his argument that what appears from the evidence to have been done might 
legally have been prescribed by the Provincial (jovernment and in my judgment, that is 
suffiLiciit to rebut any suggestion which arises, it indec 1 any suggestion does arise, from the 
ev idence on which these detenus are entitled to rely as suggesting the inaccuracy of the recitals 
in the orders for detention. At one time I was inclined to agree wiili my brothers that having 
regard to the provisions in S.2 (5), Defence of India Act, there ought to have been an express 
delegation to some officer under tliat section to deal with these cases. I am satisfied, however, 
that is not necessity and that clau.se only requires a delegation where matters cannot be dealt 
with by the Provincial Government in the manner in which it normally deals with its executive 
business. 

1 have come to the conclusion that the Constitution Act on its true construction does 
authorize the Provincial Government to deal with the executive business arising out of the 
administration of the Defence of India Act and its rules, not excepting Rule 26, in accordance 
with rules of business made under S.59 (3) and the powers conferred by S.49, and that those 
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powers are not contiolled and superseded (to use an expression very familiar in this case) but 
are supplemented by the express power of delegation, contained, in S.2 (5), Defence of India 
Act, to any officer or authority not being an officer or authority subordinate to the Central 
(Government. This power of delegation so confeired goes further as regards the selection of 
the person or authority to execute the powers or duties on behalf of the Provincial Government 
than any powers expressly or impliedly available under the powers of the ConstituU(jn Act 
to a Provincial Government for cariying out its executive duties. 'Phis power of delegation 
appears to me to be a most useful supplementary power to deal with difficult or distant 
administrative problems which would strain th(‘ ordinaiy machinery of Provincial Government 
Moreover if this express power w;is intended to supersede or modify the powers contained 
in the Constitution Act for the carrying on of the executive bii.siness of the Province, I should 
have expected the provisions of the Defence of India Act to have made that position clear 
bevond doubt and to have found sub ci. (5) of S.2 introduced by some words such as 
‘notwitJistanding anything in the Government of India Act, HXiO' to indicate that if any of the 
new duties and powers were to be assigned to officers of the Provincial Government, such 
assignation was not in any case to be effec ted under the normal powers of the Government 
of India i;ai must be eflected by some delegation under sub-clause (5) of S.2. It follow's 
that I accept the argument of the Advocatc-(jeneral that such matters as those to be dealt 
with under Rule 2() could be dealt with in accordance with rules of business made or to be 
made under S.5i) (d), Constitution Act. 

I am accordingly of the opinion that in diese three cases the appeals should succeed. I here 
lemains Case No. 18. 'Phis is the case of a detenu who had not previously been arrested under 
R.12i) when the order for his detention was made. His case also did not come within the 
pui*vievv of tlie objectionable routine order. Here again the evidence upon which tlie detenu 
IS entitled to rely (which includes Dr Sanval's affidavit and the annexure tliereto) does not 
appear to me* to raise a prima facie case against the ac .iracy of the similar recital in the order 
loi his detention. Cn tlie contraiy, in tliis case the deduction which I draw from the whole 
evidence is that the procedure adopted is consistent with the literal accuracy of the recital, 
namely, tliat the (Governor satisfied him.self personally before the order was made. What I 
have said of the last three citscs equally applies to this cjise. In my judgment therefore the 
appeal in diis case should also be allowed. 

Phere are two points on which 1 desire to say something further: (1) It was suggested by 
the Advocate General of Bengal that the sati.sfaction required by rule 26 was not a condition 
precedent to the exorcise of the power.' I do not take this view. I have already indicated that 
in my opinion it is a condition to be r efilled before an order can be validly made. This 
condition requires in my judgment tlie exercise of executive discretion and demands a 
quasi-judicial consideration of the materials before him by the person authorized to deal with 
the matter. I use the phrase 'quasi-judicial* as no doubt the person to be satisfied can allow 
his mind to be influenced by materials and evidence at which no one acting in a striedy 
judicial capacity could look. But in my judgment (he person to be satisfied has to direct his 
mind expressly to those materials in the light of (he terms of R. 26 before coming to a decision 
in each case. (2) Having regard to the view which I have taken of these cases from Bengal, 
it is not necessary, in my judgment, to determine who or what is meant by the ‘Provincial’ 
Governmental in R.26. Vihiatever meaning is given to that phrase, whether applying the 
definition from the General Clauses Act or not, in my view the procedure adopted in these 
cases could have been legally authorized under the Constitution Act by rules of business made 
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under S,59 (3) of that Act, and, as 1 have previously said, in my view that is suRicient to 
dispose of these cases. In my judgment, these four appeals should be allowed, but in view of 
the judgment of my brothers the appeals will be dismissed in the same manner as the other 
Bengal appeals. As regards the appe^s other than the appeals from Bengal, 1, of course, agree 
with the judgment of my brothers that those appeals also shall be dismissed. 

Appeals dismissed, 
KS 

1, 2. Doc 27 — See also Doc 9() 

-i. t. Dck 27 



Kantilal Mangaldas and others (Applicants) v. 
Emperor [Beaumont CJ., Lokur and Rajadhyaksha 
JJ. Full Bench (21 April 1943)) 


AIR, Vol. 31, 1944, Bombay pp. 121-4 


Criminal .Application No. 274 of 1943, Decided on I si September 1943, from decision of 
Special fudge, Ahmedabad, Dated 21si April 1913. 

Beaumont C.J. — lliese are rules issued on befuilf of*Mirious persons who were convicted 
h\ the Special Ctjurts esiabli.shed under the Special Cnmin;il Courts Ordinance, 2 of lfM2, 
and die question, which arises in all of them, is whether die validating ordinance 19 of 1943 
IS valid In all the cases the trials were remitted by the District Magistrate to the Special Judge 
of the District, and he c onvicted the various accused, and sentenced them to different sentences. 

fine 4th June 194,1, the Federal Cfiurt held that Ordinance 2 of 1943 w^is ultra vires and 
invalid as to Ss..i, 10 and 10 and the eflect of that decision was that all the convictions by the 
Spetial judges appointed under that ordinance were invalid, and necessarily all the sentences 
passed were also invalid. On 5th June that is the day after the Federal Courts decision. 
Ordinance 19 of 1943 which is the impugned Ordinance, w'as promulgated by the Governor- 
Gt neral under S.72 in Sch. 9, Government of India Act. The (Ordinance by S.2 repeals tlie 
Special Courts Ordinance 2 of 1942. Section 4 directs that proceedings in all cases pending 
under the Ordinance, the trial of which had not concluded, are to be void, and the cases are 
to be transferred to the normal Courts, and S.5 grants indemnity to persons who had acted 
under the repealed Ordinance. No difficulty arises under those sections. 4Tie difficulty arises 
under .S.3, which is in these terms. 

(1) Confirmation and continuance, .subject to appeal, of sentences (1) Any sentence 
passed by a Special Judge, a Special Magistrate or a Summary Court in exercise of 
jurisdiction conferred oi purporting to have been conferred by or under the said 
Ordinance shall have effect, and subject to the succeeding provisions of this section, 
siiall continue to have effect, as if the trial at which it was passed had been held in 
accordance with the Code of Criminal procedure, 1898 (5 of IBJW), by a Session 
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Judge, an Assistant Sessions Judge or a Magistrate of the first class respectively, 
exercising competent jurisdiction under the said Code. 

(2) Notwithstanding anything contained in any other law, any such sentence as is referred 
to in sub S.(l) shall whether or not the proceedings in which the sentence was passed 
were submitted for review under S.8, and whether or not the sentence was the subject 
of an appeal under S.13 or S.19, of the said Ordinance, be subject to such rights of 
appeal as would have accrued, and to such powers of revision as would have been 
exercisable under said Code as if the sentence had at a trial so held been passed on 
the date of the commencement of the Ordinance. 

(3) Where any such sentence as aforesaid has been altered in the course of review or 
on appeal under the said Ordinance, the sentence as so altered shall for the purposes 
of this section be deemed to have been passed by the Court which passed the original 
sentence. 

What it really comes to is that sentences passed by the Special Courts are to have the same 
effect as if the trial, at which such sentences were passed, had been held under the ordinary 
criminal law and the accused are to have the same right of appeal against the sentence passed 
at such a notional Uial as there would have been if the notional trial had been the real trial. 
On these applications under S.491, Criminal P.C., we arc not really concerned with sub-section 
(2), which gives tlic right of appeal, we are only concerned with the validity of sentences. But 
in the case before llie Calcutta High Court, to which 1 will refer presently, it was suggested 
that serious difficulties were likely to arise under sub-section (2), and that the right of appeal 
thereby conferred is largely illusory, and it was held that the anticipated difficulties arising 
under sub-section 2 may properly influence the construction to be placed on sub-section (1). 
With regard to that argument I will only say that 1 do not agree that the right of appeal 
conferred by sub-section (2) is illusory. 

[Omitted: Some technical arguments against the position of the Calcutta High Court -- Ed.] 

rhe (]uestion, w'hich arises for decision is whether an Ordinance validating sentences of 
Courts, which are not legally constituted, and, therefore, not legally capable of passing the 
sentences, is within the competence of the Governor-General. It was pointed out that S.3 does 
not purport to validate the convictions; it only validates the sentences. But in dealing with 
liabeas corpus applications under S.491, Criminal P.C., it is the sentence with which the Court 
IS concerned, and not the conviction. It was suggested further that S.3 is invalid, because it 
seeks to set aside, and treat as of no effect, tlie decision of the Federal Court by which the 
Government of India is bound. ITiere would be considerably more force in that argument if 
the section had provided that the convictions passed by these illegal Ct)urts were valid, and 
U was probably to forestall such an argument that the convictions were not validated, though 
the sentences were. It seems to me impossible to argue that tliis Ordinance sets at naught the 
decision of the Federal Court It repeals tlic Special Court Ordinance 2 of 1942, so that 
Ordinance has gone even if an appeal to tlic Privy Council from the decision of the Federal 
Court succeeds. It accepts the Federal Court’s decision that the convictions by the Special 
Courts are invalid. All that the Governor-General docs by Ordinance 19 is to say that it is 
necessary in the interests of the peace and good Government of British Jndia that persons, 
who have been found by officials of the State, normally competent to exercise judicial functions 
though not competent in the particular cases involved, to have been guilty of acts prejudicial 
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to public safety, should continue to suffer the sentences which those officials thought ap- 
propriate, unless the sentences are altered in appeal or revision by the ordinary Courts. If the 
Governor-General thinks that such action is necessary in the interests of the peace and good 
Government of British India, his action does not in any way conflict with the decision of the 
Federal Court as to the invalidity of trials by the Special Courts. 

The only point, therefore, which we have to consider is whether the validating of sentences 
Illegally passed is competent to the Govemor-Cienerol. It has been pointed out by the learned 
Advocate General that legislation validating sentences not passed according to law is not 
unusual. Reference was made to S.5, Indemnity Act, 1929, and to the decision of the Privy 
Council in 1907 A.C. 93 in which the Privy Council was dealing with a Natal Statute validating 
sentences passed by Courts martial, and also to the observations of Sir Maunce Gwyer in 
1940 F.C.R. 110, particulaily at pp. 134 and 130. 

In India the question turns first of all, on the construction of S.72 in Sch. 9 Government 
of India Act, and under that section an Ordinance passed by the Governor General and in 
the like force of law as an Act passed by the Indian I.egislature. ITie restriction in the section 
providing that the Ordinance is only to remain in force for six montlis hits been removed 
during the pendency of the present war, so dial the question narrows itself into this; whethei 
a validating enactment of this character is within the competence of the Indian legislature. 
That depends on whether such enactment falls within any of the three lists in Sch. 7, 
Government of India Act. The Central Government can at the present time legislate in matters 
included in anv f the three lists. I feel no doubt that a validating enactment of this character 
falls within items 1 and of the Concurrent last 3 as coming within the general headings 
‘Cnminal Law’ and ‘Criminal procedure’ I think it w^ould also come widiin item 1 of (he 
provincial List 2 as covered by ‘the administration of justice', llierefore I feel no doubt that 
this validating Ordinance is one which it w^as competent to the Governor General to pass. 

Ilie question hits been considered in three other High Courts Calcutta, Madias and Patna. 
In the Calcutta High Court in 47 C. W.N. 757 the majority of the Court came to the conclusion 
that S.3 of the impugned Ordinance only validated sentences up to the time at which an 
appeal or revision application against the sentence could be heard, and tliat it would be the 
duty of any Court exercising the appellate or rcvisional jurisdiction to set all the sentences 
aside, .ind direct that the accused person be thereupon tried under the Ordinary law of the 
land I must confess that I share the difficulty felt the Patna and Madras High Courts in seeing 
how the crmclusion of the Calcutta High Court can be reconciled with the language of S.3 of 
die Ordinance. There is nothing whatever in S.3 to suggest that the period for which the 
sentences were validated was to expire as soon as a-i appeal or a revision application was 
heard, and if that was the effect of die Ordinance, it would render difficult the po.sition of a 
persons convicted by a Special Court who did not desire to appeal from the sentence, and 
preferred to serve out the sentence, rather than run the risk of a new trial and, possibly, an 
enhanced sentence. ITiere is, moreover, nothing whatever in .S.3 to .suggest that in all appeals 
and revision apf»lications under the section the Court Ls bound to allow the appeal, and set 
the convictions aside, and direct the accused to be tried under the normal law of the land. If 
the (Ordinance had so directed, difficulties would have arisen in case an appeal to the Privy 
Council against the Federal Courts decision were successful, in which case any further of the 
accused would presumably be a nullity. Moreover, as the Patna High Court has pointed out, 
if tlic intention of the Governor-General is that all the persons convicted by the Special Courts 
should be set at liberty, and retried by the normal Courts, it was quite unnecessary to pass 
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S.3 because if that section has been omitted, all persons convicted by the Special Courts would 
have been released, and there would have been no legal objection to (hose persons being 
prosecuted again under the Criminal Procedure Code. I am not, therefore, prepared to accept 
the view of tliis Ordinance which was taken by the Calcutta High Court. 

T'hc Madras and Patna High Courts both considered that Ordinance 19 was valid, and as 
I agree with tlieir decision and the reasons given by them, and as those Courts have discussed 
in considerable detail the various matters which have been argued before us, 1 do not think 
necessaiy to cover again the ground covered by those decisions. I agree particularly with the 
reasoning in the judgment (if I may say so, the admirable judgment) of Brough J. in the Patna 
Court. In my judgment. Ordinance 19 of 1943 is valid, and all these rules therefore must be 
discharged. 

Lokur J- — I agree and have very little to add. It is now well setded by the ruling of the 
IVivy Council in 58 I.A. H)9 that under S.7 in Sch.9, Government of India Act, 1935, which 
authorizes the Governor-General. In crises of emergency, to promulgate Ordinances for die 
peace and good Government of India, the Governor-General alone is the sole judge of whether 
the Ordinance conduces to die peace and good Government of British India as contemplated 
1)\ the secuon. It is also settled by A.I.R. 1943 F.C. 36 at p. 54 that the Central Legislature 
[uLs power at present to make laws with respect to any matter in any of die three lists in the 
Legislative Lists given in Sch.7, Govcmnient of India Act, and, as held in A.I.R. 1943 F.C. 1 
the (lOvemor-General can also, under S.72, make and promulgate Ordinance in respect of 
any such matter. In Ordinance 19 of 1943, the (Jovemor-General has announced that an 
emergency has arisen to make that Ordinance and his discretion in the matter cannot be 
(|uestioned by us. Iliat emergency was evidendy the ruling of the Federal Court in A.I.R. 
1!143 F.C. 36 that the setting up of the Special Courts under Ordinance 2 of 1942 was ultra 
\ires, and, therefore, the conviction Accepting that decision, the Governor-General abolished 
those Coiuls but has given effect to die sentences pie^sed by them by S.3 (1) of Ordinance 
If) of lfM3. In doing so, he has not in any way flouted the decision of the Federal Court. 
What he has staled in eflect is: I now know that the Special Courts had no jurisdiction to try 
the accused persons sent to them and, therefoie, the proceedings held by them are not judicial 
proceedings and the conviction of those persons is illegal. But they, as the servants of the 
C rown, have made an inquiry into the accusations made against those persons in the manner 
intended by me and have come to die conclusion that they have committed the illegal acts 
imputed to diem. Hence, though their conviction cannot stand, I think it necessary for the 
peace and good Government of India that Uicy should undergo the sentences proposed by 
them’. 'Fhe Governor-General has, Uierefrre, oideied that the sentences should be given effect 
to. He might have asked the provincial C^ovTrnmenl or any officer to find out whether certain 
l)orsons had committed certain illegal acts and might have issued an order as to how they 
should be dealt with even without a formal trial, if such a course was deemed by him to be 
necessaiy in the interests of peace and good Government of India. For validating the sentence 
ii is not necessary that die conviction proceeding it also should be validated, ITiis is clear 
honi the rulings in 1907 A.C. 93 and 55 Bom. 263. Out of respect for the decision of the 
F ederal Court, the Governor-General has not validated the convictions by the Special Courts, 
hut has only ordered the sentences to be given effect to on the strength of the conclusions 
arrived at by specially appointed officers in w^hat have now proved to be non-judicial inquiries, 
it was open to the Governor-General to act upon the result of diose inquiries to make 
^P his mind as to what was necessary for the peace and good Government of British India. 
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The power to legislate in this behalf fails within Nos 1 and 2 in last 3 and also No. 1 in List 
2 in lists in Sch.7, (Government of India Act, 1935, as pointed out by U)rd the Chief Justice, 
rhis direction giving effect to the sentences is contained in the first part of sub-section (1) of 
S.3 of the impugned Ordinance. 'ITie second part from the words ‘as if is intended only for 
the purpose of sub-section (2) to .show where the appeal in each will lie. 3Tie use of the 
expression ‘as if show's that the proceedings before the Special Courts themselves are not 
validated or declared to be judicial proceedings. In tliis case we arc not concerned with the 
appeals, if any are hied under sub-section (2) of S.3. But that sub-section only shows that 
although the Governor-General is satisfied on the inquiries already made that certain persons 
deserved to be made to undergo various sentences, he Ls anxious to give them an opportunity 
to show that they have really not committed the acts imputed to them. ITiat is only a concession 
given by sub-section (2) of S.3 and for that purpose the second part of sub-section (I) had to 
be added. But these do not affect the first part, which is the only operative part of sub-section 
(1). It w'as quite ultra vires of the Governor-General to promulgate such an Ordinance and I 
agree that the rule should be dLscharged. 

Rajadhyaksha J. — I agree with the judgment delivered by his lordship the Chief 
Justice, ;ind have nothing to add. 


Rule discharged. 


• Government of Bengal to the. Government of India 

File No. 44/57/43 - Home Poll (I) 

[NAI] 

Telegram R. 

From . . . Bengal, Calcutta 
To . . . Home Department, New Delhi. 

No. 152-\V 

Dated (and received 1st) September 1943. T.O.CJ. 2015 T.O.R. 2210. 

Immediate 

Federal Court judgement as reported in press is obscure but appears to leave validity of 
.Section 2 of Ordinance 14 unsettled. If this is so we are advised that Calcutta High Court 
judgement declaring this Ordinance invalid so far as section 2 is concerned will bind us until 
over ruled and that we consequently cannot confidently order detention under Rule 26. 
Furthemiore it appears to follow from the majority of judgement that every order hitherto 
passed in which the Governor had not explicitly applied his mind to the case is invalid and 
that the Federal Court’s decision upholding validity of Section 3 of Ordinance will not suffice 
to save our orders hitherto passed in only a ve^y few of which has the case in fact been 


Confidential 

6377 




Struck in the Imw Courts 1 1 27 


referred to the Governor. We therefore are faced with the probability that all existing orders 
under Rule 26 will be challenged and may be declared invalid by the High Court and that 
neither in the case of present DETENUS if thereupon released nor in fresh cases have we yet 
power to pass orders of detention except by commitment under Regulation 3 use of which 
is agreed to be undesirable. We require therefore immediately botJi orders hitherto passed 
and we urge the promulgation of the Bartley Ordinance with modification to achieve this end. 
Porter’s d.o. letter No. 1207-PS dated July 23rd refei-s. 

Note: ‘BaiUey Ordinance’ mentioned above irlers to a tentative propf)sa] to repioduce D.I. Rule 26 as 

substantive law — F/i. 



Army Department views on the judgements on 
DIR 26 dated 1.9,43-4.9.43 (extracts) 


I’ilc No. 44/.';'^/43 - Home Poll (I) 
|NA1| 


Horne Department 

I have had some furtlicr discussion with Sir George Spence about this case/ but hesitate to 
submit it for H.E’s orders without some further consultation with H.M., who is still indisposed. 
I have, however, made certain amendments to the draft summary^ and, in particular, have 
substituted a revised para for paragraph 6, which was written before the decision of the Federal 
(Jourt regarding the validity of Ordinance No. XIV of 1943 w^as known. ^ Since the decision 
of the Federal Court does not invalidate tliat Ordinance, a reference to the matter is no longer 
required. Meanwhile, if the case does eventually go to Council, we are under an obligation 
to (onsuit any other Departments of the Government of India which may be concerned. ITie 
only other Department of die Government of India dial is concerned to any great extent is 
the War Department. 'Fhe file should dicrefore, go at once to Mr Trivedi for any comments 
that he may have to make. It is requested diat the file should be treated as immediate and 
be returned to this Department as soon as possible. 

(R. Tottenham) 
1.9.43. 

Additional Secretary. 

War Department 
Mr ’Frivedi 


Notes in the War Department (Most Secret) 

Rule 26 

Rule 26, and the Emergency powers Act, Regulation 18B, on which it appears to be based, 
were presumably designed to deal with the Fifth Columnist who is an individual within a 
< (mnlry liable to aid and abet the enemy by espionage, sabotage, propaganda, stirring up 
internal disorder etc. 
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2. Speaking from memory it was on 14th May 1940, during the course of his ‘We will 
never surrender' speech that Mr Churchill said, in effect — ‘'Fherc is a class for which I have 
not the slightest sympathy. Parliament has given us the power to put down Fifth Column 
acti\ities with a strong hand and we will use these powers until we are satisfied, and more 
thcin satisfied, that this malignancy has been stamped out from our midst'. This, I suggest, 
referred to Regulation 18B. 

From the War Department point of view, it is not the Fifth Columnist in our midst witli 
whom we are primarily concerned. It is the individual entering India from enemy occupied 
lerritorv’ who, with good reason, we suspect may either be tainted, or even be an active enemy 
agent. 

I. It will be appreciated that in the great majority of cases concerning persom who enter 
India from enemy occupied territorv', the evidence lies in that territorv' and direct access to 
that ex idence is therefore denied to us. Long and detailed interrogation is therefore usually 
nece'>sar\ , involving reference to central records bearing on the Japanese ‘F offensive, and 
not infrequently Investigations in provinces. Tliese interrogations are initially undertaken by 
the Secunty Corpus and amplified where necessary' by C.S.D.l.C. In order to make these 
interrogations suspects must be held, and it is arguable that the system of holding suspects iii 
F I C s under detention order under Rule 2fr was always clumsy, as this Rule designed for die 
continued detention of persons against whom there were grounds for believing they would 
commit some action prejudicial to the internal War effort 

5. It follow as regards F.I.Cs and C.S.D.l.C. that what is required is clear cut powers to 
hold during interrogation for which Rule 26 was not intended. 

h. When as a result of interrogation if is decided that a suspect is an enemy agent, 
fundamentally disloyal or (from the information he possesses) a menace to the Security of 
plans and Operations, tlien, at that stage we require powers of detention, for as long as may 
be necessaiy from the military point of view, to detain him. 

7. For this purpose. Rule 26, as it at present exists can and has been used, although not 
specihcally designed for this purpose. The proposed severe limitations, however, will make it 
impos.sible for military purposes, in view alone of tlie paramount necessity for secrecy and 
speed in disposal. 

8. To sum up. We contend. 

(a) Rule 26 was not designed to deal with the problem offered by the external agent, and 
the legal objections raised to the operation of that Rule do therefore NOT apply to the 
extcmal agent, but to the internal ‘Fifth Columnist'. 

(h) l o deal with the external agent the War Department requires. 

(i) Specific power to arrest and hold pending and during interrogation. 

(ii) PowcT to order detention in the case of persons who, its a result of interrogation, 
are shown to be directly dangerous to tlie successful military prosecution of the 
War. It must be made clear that any order under b (?) or b (ii) above should not 
be called in question in any court. 


R.C. Hownian, 
Brig. 
D.D.M.I. (S) 
2.9A3 
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D.M.I. 

I agree witii the above noting and would only point out that we may well have up to 10, 000 
personnel (we already have some 250) from enemy occupied territory whom it will be necessary 
to detain under some powers. Already we have over 250 either actually detained permanendy 
or pending disposal. If every person detained is to be informed in full of the reasons, allowed 
to submit appeals, and then each case, is to be reviewed every six months, we will need a 
very large extra staff and so will D.I.B. and Home Department. I do not think this aspect has 
been realized during the noting on this case, nor the extremely grave nature of the problem 
afforded by Jifs and To loosen our powers of dealing expeditiously with this type at 

the present juncture cannot be contemplated from the military security angle. 

WJ, Cawthom 
Maj. Gen. 
D.M.I. 
2.9.43. 

War Dept. — Mr Trivodi 

1 have discussed with Sir iliehard Tottenham and explained to him that we must have more 
lime to consider this matter which is vital to us. 


C.M. Trivedi 
2.9.43 

H I). Home Dept. - Sir Richard I'ottenham 

The above notes and my discussion with General Cawthom and Mr Trivedi make it clear, I 
think, tliat we cannot afford to rush through these amendments to Defence Rule 26, without 
paving special attention to the military problems. lh»‘ War Department have now under 
( onsideration a proposal for the issue of an Ordinance applying to the Province of Assam 
and certain parts of Bengal which will give the military authorities certain special powers in 
those are;is. 1 have .suggc.sted to Mr IVivedi that he might consider the possibility of working 
into that Ordinance some clause which would give the military authorities the powers that 
the\ want with regard to enemy agents or suspected enemy agents coming in from outside 
\\w loiinlry in such a way as to render the use of Rule 26 unnecessary. 

2. I may add here that the Bengal Government have expressed certain doubts as to the 
validity of their power to issue orders under Rule 26 because the Federal Court did not finally 
dt'cide whetlier section 2 of Ordinance No. XIV of 1943 was \alid. ITiis matter has been dealt 
will) separately in con.sultation with legislati e Department, whose present view is that in spite 
<»l the Bengal view, it will not be necessar)' to issue the Bartley Ordinance forthwith. If the 
bengiil Government contest tliis view of the Government of India, it may still become necessary 
issue the Bartley ordinance; but even so it must be doubtful whether the amendments 
proposed on this file could be incorporated in time. 

•I- In view of the uncertainly of the position ;md die fact that H.M. is still unable to deal 
files, I do not think I should be satisfied in submitting these papers for H.E’s orders at 
pn'sent, but I have amended the Summary and will submit it to H.M. as soon as possible. 

R. Tottenham 
2.9.43. 

Additional Secretary. 
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I undei stand that H.M. may now be able to deal with some papers and I submit this file as 
arranged. 


R. Tf)ttenham 
4.9.43 

l Soo Di'c 70 on this subject (Revising niles). 

1 Not printed. 

.i 1)(H 7f> 

4. 1 l.L st4inds tor the liididn Independence l^eagiie touiided in South Haiti Asia. | if refen tf) the Indian National 

Ann\ 



Nagpur High Court judgement (Provincial 
Government vs Madan Gopals’ case) 


File No. 3/16/43 - Home Poll (I) 
[NAI] 


Copy of Order dated the 1st September lO^W, in Civil Revision No. 292 of 1942 decided by 
the Honourable Mr Vivian Bose - Provincial Government V. Madangopal 

MadangopaJ, the seventh non-applicant in this revision, is a security prisoner detained under 
Rule 26 of the Defence of India Rules. Being a noivapplicant to this revision notice was issued 
to him in the usual way through the Superintendent of the Nagpur jail. He made the following 
endorsement on the summons: 

‘Received the summons. I want to appear before die Court.* 

2. rhe Superintendent returned the summons with the following remarks: 

‘Served and returned. Mr Madangopal is confined in the jail as Class 1 security prisoner. 
In case he is permitted to appear in the Court on the date of hearing, the proper order of 
attendance of the prisoner in Court may kindly be drawn up.’ 

3 The case was then pul up to me for orders and I passed the following order: 

‘ Ihe seventh non-applicant is not represented by counsel. He has a right to be heard and 
so will be produced in court on the date of the hearing which will be intimated to the proper 
auihonties. If however he is subsequendy represenied by counsel the permission will be 
w'ldidrawii. Also if he appears in person counsel will ncjt be allowed to represent him*. 

1. 1 confess the order is not as clear as it ought to be but I did say that Madangopal had 
a light to be heard and that he should be produced in court unless subsequently represented 
h\ counsel. I am afraid I dealt with it more or less as a routine matter and did not realise at 
ihe time that there was any difference between a security and ai:y other prisoner. I ought to 
have issued notice to the Advocate-General and ought to have heard him before making the 
order. A.s it was passed behind his back it does not bind the Provincial Government, lliough 
ihf provincial Government is not a party to this revision it is the authority. Primarily concerned 
with the right to detain and so should have been heard. 

f). As soon as my order was brought to the notice of Government it very properly asked 
ior an audience through the Advocate-General This was granted, and now I have to deal 
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with the Provincial Government’s challenge to this Court’s authority and jurisdiction to make 
an order for production in a case of this kind. 

(). As the matter is of importance I asked Mr Walter Dutt very kindly to act as amicus 
curiae. He consented, and I am greatly indebted to him for his assistance, as also to tlic learned 
Advocate-General. 

7. Having considered the matter carefully I am of opinion that the High Court has power 
to direct the attendance of security prisoners for purposes such as the present, but that as a 
matter of discretion it will not make such an order if the detenu can be adequately represented 
by counsel or otherwise, or if his interests are not likely to suffer by reason of his non-attendance, 
and never unless it is essential in the interests of Justice that he should be produced. 

8. I confess the question is one of difficulty and involves deeper considerations than would 
appear at first appearance in a variety of cases in order to appreciate what I conceive to be 
the true rule. 

y. Fake a Ccisc in which, the detenu is the sole defendant or respondent. What happens 
if he does not appear? 'llic Court could I conceive, exercise its inherent poweis of adjournment 
imd adjourn the case until such time as he was released. But think of the injustice this would 
cause to ll.L Ui^iocent plaintiff or appellant against whom the Government has no grievance. 
His rights to the property in suit, or to whatever other matter is being litigated, would be 
indefinitely postponed. Courts would be slow to punish or penalize a wholly innocent man 
in this way for no fault of his. 

10. But what is to happen if tlie Couri decides to proceed? It would have to proceed ex 
parte and that would immediately give the detenu a right to have the ex parte decree set 
aside. According to at least one High Court this right can be exercised in special circumstances 
even after limitation (See Mulla’s Civil procedure Code, llth Edition page 1175 and 640). I 
say nothing as to whether that is right but it leaver the law uncertain and so keeps tlic 
unrorliinatc plaintiff or appelhuit in indehnite suspense. Also, apart from tlie law of limitation 
and apart from inherent powers, it would be difficult to hold that inability to appear in 
i ircumstances like these would not constitute 'sufficient cause’ at any rate when the applicadon 
is made within time. 

11. Well, having restored the case to file, what then? Crises are conceivable in which it 
would be impossible for a party to present his case properly unless he is personally pr'^sent, 
particularly when it is essential that he should enter the box in person. However much a triend 
or a relative or a pleader can be instructed to make tlie application for restoration to hie, it 
may be quite impossible to proceed further witli any hope of success unless tlie man primarily 
concerned is personally present. Also, there are times when witnesses cannot be adequately 
examined or cross-examined without the presence in Court of the client Mere instructions 
are not enough in such cases as anyone with e.xperience at the bar will readily understand. 
If however, no one appears again after the case has been restored to file, another ex parte 
decree would have to follow. And after that tliere would be anotlier application for restoration. 
And so the cycle would continue. Why should an innocent plaintiff of appellant be tlius 
harassed and penalized.' 

12. 'lake next a case where the detenu is the sole plaintiff or appellant Again, the case 
would either have to be indefinitely adjourned or the court would be bound to dismiss it in 
default and one would be involved again in the endless circle of dismissal and restoration to 
file. 

13. If, on the other hand, courts decline either to adjourn indefinitely or to restore to file 
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it will mean that the detenu will in certain cases lose his property or his rights altogether. Is 
that intended? 

1 1. Ihcre is no doubt about the law apart from these special acts. A person is entitled to 
appear and present his case in person. Order X rule I of tlie Civil procedure Code, provides 
for that in India. It is die same ixs the English rule which is given in H Halsbiir)^ (Hailshani 
edition, page 283, and as to restoration after dismissal in default, at page 285). It is a right 
conferred bv law. How far hiis this right been taken away or modified by the Defence of 
India .-Xct and die Rules? 

L>. Rule 2(i (b), which is the rule applicable here (I v\ill :issuine it is ultra vires for present 
piiipos*‘sK onlv authorizes Croveinment to ‘detain' a pei^on. It does not authorize it to punish 
()r penalize him in iui\ odier wav. nor does it aiidiorize acts which might deprive him of his 
[)r()pertv or other civil rights not bound up widi his personal freedom. Still less does the Rule 
contemplate consequences of the kind I have outlined above in respect of whollv innocent 
third parlies. Quite die conirar>. Section 15 of the Defence of India Act states that ‘Any 
audiontx or person acting in pursuiuice of this Act shall interfere with die ordinary avocation 
of life and the eiijovnient of property' a.s litde as may b<‘ tonsonanl with the purpost* of ensunng 
die public safety and interest and the defence of British India* 

lb Now Rule 2t) invests die ('eiitial and Pioviiicial (Joveniment and such othei pel^o^ 
if> whom the power i.s delegated to 'detain' the person and to impose restrictions in respect 
of his coininunications with other persons if it is satislied in respect of each pariitular person 
etc. No order has been shown me regarding die satisfaction of any of these authorities regarding 
die particular i ‘rson before me. (See as to this ni\ jiidgnicnt in Prabhakar V. Oowii: L.I R. 
i!Md Nag. 154 at UXi and l()7). All 1 have been referred to here are the general rules framed 
under Notification No. 348-78 III dated 5.5.11M2 But those rules are framed under Rules 2b 
(5-.^) and arc rules to which the ‘satisfaction’ clause does not apply. 

17. It IS true section lb stales that no order made in exercise of any pow^r conferred by 
or under the Act shall be called in (juostion in any civil court, but the notification in question 
is not my ‘order made* within die meaning of the sec lion although it calls itself an ‘Order’ If 
nierelv frames a set of rule*s. And in any cast? sub rules 5 and 5A do not authorize the making 
of an Older but only the determination of conditions under which detenus may be kept in 
coiitinemenl. 

IH An ‘Order’ within the meaning of section 15, is a direction or command addrc.ssecl 
to sonic particular person or persons or generally. A set of rules or conditions setting out die 
conditions of detention are no more orders in this sense than, .shall we say, the Prisoners Act 
r>r the Prisons Act. Tlic distinction is clear in Rule 26 itself, and merely to label a set of 
conditions as an *(Jrdcr’ will no more make it one uiaii labelling a package of sugar or salt 
will turn the sugar into salt, llie part of Rule 2(j which authorizes the passing of orders is 
sub-rule (1). llie two matters are, in my opinion, separate and distinct. 'I*his is seen from a 
perusal of section 2 of the Act and Rule 26. 

Iff Section 2(2) provides that — 

‘ ... the rules may provide for, or may empower any authority to make orders 
providing for . . . 


(x) the apprehension and detention in custody of any person reasonably suspected 
etc.’ 
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Rule 26(1) states- 

‘llie Central Government or the Provincial (Jovernmcnt, if it is satisfied with respect 
to any particular person . . . may make an order. 

(b) directing that he be detained*. This justifies the order of detention, but it h;is to be 
passed separately in respect of each particular person. 

20. Ilien comes sub-rule Fr. 

‘So long as tliere is in force in respect of any poison suth an order as aforesaid directing 
that he be. detained he shall be liable to bo detained in such place and under such 
conditions . . . as . . . the Provincial Cfoverninont . . . may from time to time deter^ 
mine. 

(5A) Where the power to determine etc. . . . ’ I'he change in language is significant 
and was I think, intended because it is obvious Government would not want to pass 
orders afresh in each particular ciise legardii^g the conditions of detention though it 
has to do so regarding the detention itself. I'he conditions w'ould be specified generally 
and made applicable to all. 

'The ru!v . drawn up under sub-rule r>and .'iA are therefore not the ‘orders' contemplated 
by sections 2 and Hi and authorized by Rule* 26. 'Hie court consequently has power 
to scrutinize the conditions ‘detennined' under sub rule 5 and oA and to see tliat they 
do not contravene any law and in particular ilie law laid down by section 13. 

21. Hut that apiut, a detenu, who is prevented from appealing in circumstances which are 
likel\ to lose him his property, can ap{)ly under section 1!)1 of tlie Criminal Procedure Code 
and complain of improper detention. 

22 llu' High Court has power to nrd(»i that a person detained be dealt with according 
to law', and to lelease him altogetluT if hr is ‘impiop* -Iv detained'. It has even power to 
(‘uquire into the good faith of iuiy particular detention: ..'ce I: L.R. 1!M3, Nag. 151. 

23. 'Hie law says — not only the' general law, but also the special law I'liacted by die 
Deli'iK e of India Act and sub)ect to which all these Rules are made — diat a detenu's enjoyment 
nl Ills property is to be interfered with as little as may be convenient v\ith the purpose of 
ensuring public safety etc. 

21 It is diflicult to .see how public safely and Uic like are likely to be endangered if a man 
IS permitted to attend court under escort and conduct his case. 'Fhe healing could be in camera 
il G'ovemment so desires. I’he court room could be gu irded and precautions could be taken 
to ensure that the detenue held communication wiUi no one but die judge. The man would 
he in full ‘detention' die whole time. Govei nent’s light to detain him would not be affected. 

23. Or again, in suitable cases, Government could provide the detenu widi counsel as it 
docs in die case of pauper accused. 

2(). If with all these alternatives before il Government were still to refuse — I do not for 
a moment suggest that it would be so unreasonable if diis court were to hold that it was 
nt'cessaiy for the ends of justice to have the man here - but if it w ere to do so, then I conceive 
that it might be proper in a given case to conclude diat such conduct indicates bad faith and 
dial the real object of the detention was not the safety of the realm and the safeguarding of 
the public interest but spite against the particular detenu and an attempt to punish him indireedy 
by doing that which cannot be done dircedy, namely acUon which would either make him 
lose his property by non-attendance in court, or, at the very least, would drive him to repeated 
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applications for restoration to file. Bad faith would attract the provisions of section 491, and 
as I see iU the High Court would be entitled to hold that detention 'according to law' means 
such detention as is consistent with section 15, that is to say, a detention which enables the 
detenu to safeguaid his rights to property in a reasonable manner, rights which are not 
confiscated or take away or destroyed by the detention but which might in certain cases be 
seriouslv imperilled by Government’s refusiU to permit personal attendance in court. As I see 
it the Court would have power to see that this was pul right and to order that the detention 
be 'according to law’, If Government were still to be obdurate not only would the court be 
entitled to release the detenu altogether on the ground of bad faith but also to bring into play 
its coercive processes in contempt. 

27. I repeat that I must not be underetood to suggest that Ciovernment would go against 
this Court's orders after it has been given an audience, but as this Court's powers have been 
challenged it is necessar) for me to explain exactly what they arc, from where the authority 
to act is derived, and how the powers can be brought into play. 

28. But though the Court luis these powers it will not ordinarily exercise tliem unless 
satisfied that tlierc is likely to be a failure of justice otherwise. Ihis rule is laid down tor 
Fngland in habeas corpus cases in In re. Greene (57. 'r.L.R. 53S) and is indicated for India 
in In re. Jew a Natliso (I.L.R. 44 Cal. 159 at 476). Incidentally both cases show tliat the power 
to compel production so dial the detenu conduct his case in person is there. In fact the detenu 
w as allowed to do so in each of these cases though the Judges acknowledged later that the 
orrlers they rnisde ought not to have been passed as a matter of discretion in those particular 
ticse.N. But the orders w'cre nevertheless obeyed. 

29. Ihat brings me back to the present cases. Is it necessary for the ends of justice to 
make an order of production here.^ Now that die full facts have been bi ought to my notice 
I think not 

.Iri. In the first place, Madangopal is only a pro forma non-applicant. He is the seventh 
defendant in the case. T\\c case is for partition of joint family properties. It is brought by die 
wife and minor son of the first defendant. The other defendants, including the seventh, are 
alienees frrjm the first, 'fhe plaintiffs said they were paupers and asked to -sue as such. I'heir 
praver was granted. Madangopal was represented in these proceedings by a pleader. The 
^iime pleader appeared for four other defendants as well. Two of these other defendants are 
Madangopal’s brothers. One is older than Madangopal. The three brothers are joinUy interested 
in the alienations with which diey are concerned. ITicrcfore it is evident that Madangopal’s 
interests are the same as those of his brothers and that they are being adequately protected 
bv them. 

vil. Ihe revision is against the order aUowing tlie plaintiffs to sue as paupers. On the face 
of it that does no grave or substantial injury to the otlier side. But that apart, these three 
brotliers have not challenged the order, only four other defendants have troubled to do so. 
riiese defendants (the applicants here) claim no relief against Madangopal. He is only a pro 
forma non-applicant. ITiercfore, quite apart from all else, there is no need to hear him. 'Fhal 
also aside. Madangopal is a pleader. His elder brother is a shopkeeper and they have a 
counsel, who appeared for them in the lower court, resident in Nagpur. I am satisfied (1) that 
it IS not necessary to hear Madangopal and that this interests cannot bo effected if he does 
not C4)me and (2) that his application to be heard in person was not made in good faith. 

32. I therefore review my former ex-parle order — ex parte so far as the Ptovincial 
Gf>vcmment is concerned — and reject the application. 
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Item to be reported at the National Defence 
Council (2.9.43) (extracts) 

l-Ue No. 3.y.5/43 - Home Poll (1) 

|NAI] 

A. Examples of Sabotage etc. 

"Hius in May, in an attempt -- fortunately unsuccessful - was made to blow up a railway 
bridge near Calicut and in Madras with charges of gelignite; the track and a girder were 
damaged. More serious were a successful attack made by a large armed gang in June of 
special train on the M. & S.M. Railway in Bombay, carrying pay for railway employees, in 
which the dacoits succeeded in getting away with about Rs 2(),0(K), and the derailment of a 
gf)ods train on the same railway tlie next day, when the engine and 13 w'agons capsized. A 
more recent incident from Bihar was the attack on July I'ith by a mob of some 30 persons 
on the roK' station at Bidhupur in the Muzzafarpur Distiict; telegraph wires were cut, the 
te legraph instmments damaged and papers set on fire. Shouting revolutionaiy slogans, the 
mob tiien passed on to the local post olTicc where they burnt and damaged papers and 
removed some cash I'wo nights later, another post office in the same District looted and 
burnt by an armed gang of about 25 men. 

I am glad to say that diere has been a marked decline in the number of bomb outrages. 
Ihis may be largely attributed to successful police station, particuhu-ly in Bombay which was 
of course most affected by this form of outrage, against the headquarters where the bombs 
vv(‘re prepared and the outrages planned. An outstanding incident was tlie capture by the 
I)olice in Bombay in the latter half of April of virtually the entire 'Bombay provincial Destruction 
C’entie’ which was believed to have been engaged in plotting bomb outrages and other forms 
of terrorist activities since the beginning of the movement last August. 

Attacks on Government servants and on persons who offered assistance to Government 
diinng the rebellion have continued. ITie centre of this form of outrage was formerly Bombay, 
but the position there, particularly in tlie Karnatak, has been very' considerably improved by 
a concerted drive against the leaders of the rebellious gangs which were formerly roving this 
[)art of the country. Large forces of police and Intelligence officers, assisted by a whole Brigade 
of the Military, were concentrated in this area and their operations have resulted in tlie rounding 
up of a large number of saboteurs. Tlie position in this respect is now worst in Bihar where 
the Ckingress underground organisation is perhaps at its most active. I'ypical incidents are tlie 
c utting off of the nose of a chaukidar of a village in the Bhagalpur District of Bihar by a gang 
of Congress volunteers carrying the Congress flag; an assault on a chaukidar in the Pumea 
drstrict by a gang of 6 men who bound him and threatened to murder him; and the murder 
of a Police informer near Thana Bihpur; and the murder of a chaukidaii ‘panch' also in the 
Bhagalpur District. On June 19/20tli, a large gang raided the house of a postal peon of Banka 
who had given information to the Police which lead to the arrest of an absconder. During the 
month of August, a number of reprisals were reported from the Bhagalpur District of Bihar 
against rural Police and informers, these incidents including the murder of the father of a 
witness who gave evidence in the disturbances last year, the disappearance of a police informer 
who has probably been kidnapped, tlie murder of another informer and of a village chaukidar, 
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and the Kidnapping of a liquorshop vendor who is a complainant in one of the dacoit)' cases 
arising out of last year's rebellion. The seriousness of these incidents lies of course in the effect 
they have in deterring other persons from giving evidence to the police, and a difhcult situation 
has not been eased by the release on bail by the Patna High Court of a large number of 
dangerous rebels who were convicted under the special Criminal Courts Ordinance and whose 
cases are now pending appeal in the ordinary courts following on the repcid of that ordinance.* 


1 l.ast para of this note b in Copter XVI — l^oc. 21 



Viceroy to the Secretary of State for India 


File No. 44^/71/43 - Home Poll (I) 
INAI] 


WJXDyNo, 10247-W.S. 
Dated - 2,9.43. 

Telegram Enclair. 

relegram No. 4S2o Dated - 2 September 1943. 

From - Governor General Defence Deptt., New Delhi. 
r«) ~ Serrelar\' of State for India, Ix)ndon. 

Important 

Federal Court pronounced judgment on Tuesday. In common Judgment Varadachariar and 
Zafnilla held; 

(1) That section 3 of Ordinance XIV did not directly amend or repeal any provision of 
the Defence of India Act and was not so dependent on or connected with section 2 as to be 
incapable of being given effect to by itself irrespectively of whether section 2 was valid or not. 

(2) That section 3 was validly operative at its face value, with the result that orders made 
in conformity with rule 26 before the commencement of Ordinance XIV could not be 
challenged. 

(3) That it was therefore unnecessary to decide the questions raised with reference to 
section 2 including the question whether an Ordinance can repeal or amend an Act of the 
Indian Legislature. 

(4) That an order cannot be held to have been made in conformity with rule 26 if it is 
shown that the Government making the order was not satisfied in the terms of the rule, and 
that sub section (2) of section 59 of the Constitution Act precludes the questioning of an order 
expressed to be an order made or executed in the name of the Governor on the ground that 
the order was not so made or executed, but that where Indian Legislation required satbfaction 
os a condition precedent to the making of an order, the questioning of an order so expressed 
on the ground that the Governor was not satisfied is not precluded. 



Struggle in the Law Courts 1137 


(5) That in the case of the appeals from the judgments of the Allahabad, Lahore and 
Madras high Courts dismissing habeas corpus applications by the detenus concerned there was 
nothing to suggest that the Provincial Government was not so satisfied, and that those appeals 
should therefore be dismissed. 

(()) That the making of orders under rule attracts the individual judgment of the Governor; 
tliat in the light of sub-clause (a) of clause (43a) of section 3 of the General Clauses Act the 
reference to tlie Provincial Government in rule 2(> falls to be construed as a reference to the 
Governor exercising his individual judgment; that in the absence of a delegaUon under 
sub-section (5) of section 2 of the Defence of India Act, a Secretariat officer can derive no 
authority from section 49 or from the rules of business under sub-section (3) of section 59 of 
the Constitution Act to make orders under rule 26; that the evidence shows that the Governor 
was not consulted and cannot therefore have been satisfied in the case of any of the orders 
forming the subject matter of the appeals from the Bengal Government from the decisions of 
the Calcutta I ligh Ctiurl directing in question to be released; that all those orders were bad on 
tliis ground; and that ;ill the appeals by the Bengal Government shriuld therefore be rejected. 

2. In a separate judgment, the Chief Justice concurred in the majority findings (1) to (5) 
but dissented from finding ((>), holding tliat the Constitution Act on its true construction does 
authorize the Provincial Government to deal with the executive business arising out of tlie 
administration of the Defence of India Act and Rules, not excepting rule 26, in accordance 
with the rules of Business made under section 59 (3) and powers conferred by section 49. It 
was^ however, proved by evidence and admitted by the Bengal Government that on the 1st 
October 1942 a procedural order had been issued to the effect that where the police had 
made an arrest under rule 129 and recommended the making of an order under rule 26. 
Such order should be made forthwith as a matter of routine, and that the question whetlicr 
the continued detention of the person in respect of whom such order had been made was 
|iistifiable ip the terms of rule 26 should be reserved tor early subsequent examination. The 
(3uef justice distinguishes tlie cases under appeal accoiding to the orders under rule 26 were 
made before or after the date of this procedural order and concludes tliat tliere are no grounds 
tor impugning the validity of the orders made before that date, but that the orders made after 
tliat dale must be held to be bad for want of antecedent satisfaction in terms of rule 26 on 
the part of the authority making the order in the name of tlie Provincial (xovernment. He 
would accordingly have accepted tlie appeals of the Bengal Government in the case of the 
four persons in respect of whom the orders under rule 26 were made before the 1st October 
1942. 

Orders having been pa.ssed in the sense of majoritx findings (5) and (6), die Court 
granted the Bengal Government leave to aj.^/eal to the VrWy Council from the orders dismissing 
ihoir appeals from the CalcutUi High Court. 

(Record copy to Defence Department) 

G’opies to: 

RS.V. (1) 

Legislative Dept (Sir G. Spence) (1) 

Home Deptt (Sir R. Tottenham) (1) 

Defence Department (2) 


* 130C.83. 
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Secretary, Government of India (Defence) to the 
Secretary, Government of Bengal 


File No. 44/57/43 - Home Poll (1) 
INAl] 


Inparaphrast'd 
IVlcgTani No. 

Hated - drd September 1943 (1745) 


Telegr im A'.Y 


From - Secretary', Hefence Dep;irtmenl, New Delhi. 
r<) - Secretaiy to the ( iovernment of Bengal, Calcutta. 


W’.D.D)' No. 10315 - W.S, Secret 
Dated - 3.9,43 Cipher. 


Immediate 

Your telegram 15J-\V Hateil 1st Septembei.‘ In majority judgment of Federal Court lengthy 
dis(. uj^sion of rjupstions lelevant to the validity of section 2 concludes ;ls follows. *'I1ie viev\ 
that we lake a' to section 3 of the (Ordinance makes it unnecessaiy for us to [)ronoun(e 
deci-sion in respect of sectit^n 2 ' It follows that it was equally unnecessary for ('alcutta High 
Couit to determine validity of section ‘2» that obseivations of Calcutta High C<»urt on the 
subject have no\s the status merely of obiter duta^ and on tliat question arising again in C'alc utta 
High C.’ouit It will fall t(j be decided iis res integra but with due regard to the obspr\*ations fil 
tht* Federal Court which though inconclusive point strongly to the conclusion that in so tar 
its iCs prospective operation is concerned section 2 is valid. In the* circumstances we consider 
iliai resort should bi? to power conferr(*d bv rule 2Ii as and when lequired. We realise that 
orders made under nile 2h after commencement of Oidinance XI\' will almost certainly be 
chaileng(.‘d on ground that section 2 is invalid, but we considci that such chalhmge ought not 
to succeed and that there is a r(?iLsonable probability that it will not sutceed, and we are not 
prepared to recommend Governor General to promulgate Bartley Ordinance unless and until 
future resort to rule 26 is successfully challenged. 

2. Following lead given in Federal C’ourt judgment we consider that power to make ordiTs 
under rule 26 should be delegated under sub-section (,’>) of section 2 to such secretariat olliceis 
as may be considered suitable for the purpose. 

3. Past orders vitiated on Federal Court ruling by the fact that (iovernor was not satisfied 
should be replaced as soon as may be consislently with proper de novo consideration in tlic 
light of satisfaction requirement of rule 26 by new orders made by a Secretariat officer in 
pursuance of th .• delegation suggested in paragraph 2. 

4. We would adcJ that ev'cn if we had been cjtherwise prepared t(' recommend promulgation 
of Bartley Ordinance we would have regarded it as out of the question to validate orders made 
after the passing of the manifestly indefensible procedural order of die 1st October lf)42. 

I I)<K H') 
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File No. 
[NAI] 


^ Official Notings — Maxwell disagrees 
• (Doc. 88) (dt 5.9.1943) (extracts) 

44/57/43 - Home Poll (I) 


with Cawthom 


I think that wc should proceed with these proposals for the reasons given in my note of the 
18th August^ out of which they arose, and I accept the Summary as a correct presentation of 
the stage now reached in the discussions. I agree with Additional Secretary that the military 
requirements explained in the War Department noting^ above should be provided for in some 
different manner not involving the use of Defence Rule 26 which was clearly not designed 
for such purposes. I fully recognize the imperative' necessity of those requirements, but they 
cannot be allowed to tie our hands in dealing which Rule 26 in such a manner as considerations 
of public policy demand. The section of Security Prisoners in which the public (and the Courts) 
are interested ii the class commonly known as ‘politicar and little question would, I think, 
aiise if powers of a different character were taken to hold suspects arriving from enemy 
occupied territories. 

2. We can, therefore, for the moment consider die matter only from the civil point of 
view. One difficulty which has been met with in framing concrete proposals has been the 
doubt whether the outcome would be an Ordinance replacing Rule 26 or merely a series of 
amendments of that Rule. The judgment of the Federal Court has not wholly removed this 
doubt, at least so far as Bengal is concerned, and it is still possible that either of these two 
methods may have to be adopted. In some ways a m w' Ordinance would be the easier course 
because (1) it could provide more specihcally for its application to persons already under 
detention and (2) specific restrictions could be included on the power of Provincial Govern- 
ments to delegate powers of detention to subordinate officers. No mere amendment of Rule 
26 would cover this point since it would be repugnant to the Act. Other things being equal, 
however, I thought that it would be better, if possible, to rely on an amendment of the Rule 
since this in itself is based on an Act of the legislature and wc do not in any case :vish to 
multiply Ordinances unless they are strictly necessary. I presume, however, that it would be 
possible to provide in the amended rule that persons previously detained should be entitled 
to the benefit of the new provisions as though tliey were persons newly detained. 

3. Of the alternative methods of providing for periodi' :il review of cases mentioned at B 
in para 3 of the Summary I am inchnea to prefer the first (my original suggestion) if a new 
Ordinance is to be issued. But 1 would accept the second alternative if it is considered more 
convenient, as may w'cll be the case if the amendment is to be by rule. I o my mind, however, 
the mere option of renewing an order after such consideration as may be necessary, as provided 
in the first alternative, would be less onerous than a statutory obligation to review cases, since 
the latter procedure would be more suggestive of lengthy and formal proceedings. 

4. One question of importance which occurs to me and on which, I think, we should 
obtain the best advice before actually drafting is whether a right to make representations 
conferred either by Ordinance or by amendment of rule on pereons detained would be liable 
to create a demand for the production of such representations. A similar provision in Regulation 
ni of 1818 has not, so far as I am aware, led to any such demand. But cases under this 
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Regulation would be comparatively few. Similarly I have not heard tliat the corresponding 
provision in Regulation IBB of the U.K. Defence Regulations has led to any interference from 
the High Courts in England. But where a concerted attempt is evident to bring tlie cases of 
Security' Prisoners in India before the High Courts and where certain High Courts have shown 
a disposition to lend themselves to these tactics we have Co be sat'eguarded against the possibility 
that, c.g., representations made by Gandhi or members of tlie working Committee might be 
demanded by the Courts for the purpose of deciding whether the person in question was 
properly detained or not If there is any such danger we must seek means of placing these 
representations finnly beyond the reach of any Courts in any circumstances. 

3. Iliis case raises important questions of policy arising out of certain dicta of tlie Calcutti 
High Court and tlie Federal Court regarding the proper means by which the liberty of the 
subject should be safeguarded and 1 think that before reaching fiiiiil decisions it w'ould be 
\';iluable to ha\'e the ad\'ice of my Hon’ble Colleague tlie I^w Member both a.s regards the 
legal oi qiiasi-legal questions involved and as regards the general propriety of the measures 
proposed from the point 4 if view of the criticisms that have been uttered. I would, therefore, 
propose to send these papers to the Hon'ble the Law Member for his opinion on these subjec ts 
bofoie finally submitting tlie case to His Excellency. 


Sft.Ti'tary Le^isla;.jt' DepL . . . 
.\D.r b No 4137/ld * Poll (I) 
Notes in Legislative Department. 


R.M. Maxwell, 
Home Member, 
3.1). LL 


H.M. mav kindlv read the Summary and the Hon'ble the Home Member’s minute. 

1 With regard t(; paragraph 2 of the minute, attention is invited to the telegram No. 132 W 
trom the Bengal (jovernment dated the 1st September regarding the implications of the Federal 
CJouri judgment and tlie Defence Department reply thereto which I understand wa.s sent in 
consultation witli Secretary (Sir George Spence). While I agiec tliat the obscr\'ations ol the 
Federal ( .'ouri point strongly to the conclusion that in so far ib prospective operations an* 
concerned, section 2 of Ordinance XI\’ of IJIU is valid, they point equally strongly to the 
cfinciusion that ib validity a.s 'retroactive’ law is unlikely to be upheld by the Federal Court. 
V ide pages !) and 10 of the typed copy of the judgment. If rule 20 and of orders made 
ihercunder after 27.4.43. 


K.V.K. Simdaraiii 
ld.0.43 

i i)iK :\. 

f. l)'K list) Docs on tiu* subjcel ^ Docs 7'l & Hs 


<?> 
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Official Notings reg. treatment of security prisoners 
(dt 8.9.43-10.9.43) (extracts) 


File No. 44/37/43 - Home Poll (I) 
[NAI] 


One major point has already arisen out of our correspondence with Provincial Governments 
regarding the treatment of security prisoners. This is set fortli in Mr Giver’s note of August 
27tli' as a result of the Bihar (Tovemment’s letter of August 13th.^ 1 should like to discuss 
sometime with H.M. 

2. 'Fwo smaller points have also emerged: 

(1) The grant of personal allowances; and 

(2) The grant of family allowances. 

As regards (1), I think we should tell all Provincial Governments that we have no objection 
to the practice which has already been approved in certain Provinces of providing small 
monthly allowances for die purchase of miscellaneous articles so long as no cash is flowed 
to find its way into tlu! hands of the security prisoners themselves. 

As regards (2), the Assam Government seems to be in some doubt as to our intentions 
and 1 confess that 1 have never been quite happy about the stricter formula that we have 
ifcommended for application in this respect to Congress security prisoners. It would, I think, 
be better to have a single fonnula for all and certainly this would be much easier to defend 
in the Ix'gislature. 

3. Pending discussion on diese poin^ I have not authorized the issue of the draft letter 
below to Assam, but I think we must lake a rather stroi.gcr line with them over parole releases. 

I do not diink that these should be allowed for the performance of religious ceremonies. 

(R. Tottenham) 
Secretary, 8.9.43. 

1 have spoken to H.M. who agrees that wc may now infonn provinces that we do not regard 
the separate classification of congress S.Ps as a principle on which uniformity is necessary. 
Ihc position should be as in para t (1) of our letter of July 21st with the modification that, 
even where separate accommodation for these prisoners is available, we should raise no 
(objection if any particular province? wished to classify the prisoners into tw'o classes and give 
diem the treatment appropriate in phvsical matters to those two classes. The reservation 
regarding uniformity in the matter of correspondence ~ see sub-para (7) of para 4 of our letter 
- would still hold good. 

7. H.M. also agreed that we could inform all Provinces if so desired that there would be 
no objection to some small allow'ance for sundries, if Provinces wished to adopt that course, 
provided that no cash found its way into the hands of security prisoners. 

3. Finally H.M. agreed that wc could also inform provinces that wc are no longer convinced 
that separate and stricter treatment for Congress security prisoners is absolutely necessary in 
the matter of family allowances. Any Province that desires to maintain a stricter standard will, 
of course, be at liberty to do so. On the other hand, if any Province finds that the stricter 
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standard difficult to maintain, it may adopt the slightly more gcnei-ous procedure laid down 
for other security prisoners. 

4. On the matter of parole for attendance at religious ceremonies, H.M. tliinks that we 
should take a definitely stronger line with the Assam Government, pointing out that ex hypothesis 
diese people have been detained to prevent their acting in a prejudicial manner and that if 
they arc allowed freedom to attend religious ceremonies, the justification for their detention 
must largely disappear. We should add that so far as we are aware convicted prisoners are 
not allowed these concessions and therefore we cannot understand how religious susceptibilities 
could be seriously disturbed if the same rule were applied to security prisoners. I gather that 
no other Province has raised this difficulty and, if so, this also might be pointed out to tlie 
Assam Government. 


1 Noi pnntrd 

2 Not printed. 

A Sot pnnted 


(R. 'rottenham) 
Secretary, 10.9.43 



Official Notings on legal advice and the right of 
tlie detenus to make representation — 

(dt 10.9.43-22.10.43) (extracts) 


File No. 4-4/32/44 - Home Poll (I) 
(N.\ll 


As regards para 4 of the Hon'ble the Home Member’s minute^ it seems unlikely that a Court 
will have occasion to call upon the Government Uj produce a representation made by a detenu 
under the new provision. Section 10 (1) of the Defence of India Act provides that no order 
made m e.xercise of any of the powers conferred by or under the Act shall be called m 
question. The disposal of a representation made under the new rule being entirely within tlie 
discretion of Government to whom the representation is made, the actual constants of tlie 
representation should be irrelevant to the proceedings in Courts on a habeas corpus application. 
But It is impossible to assert that in no circumstances would the Court be entitled to ask for 
production of these documents, and I suggest that an express provision be included in the 
new rule to the effect that no public officer shall be compelled to produce in evidence any 
representation in writing made under the rule or disclose the contents of any such repre 
sentation, if he considers that the public interest would suffer by the disclosure: cf.s.l24 of tlie 
Indian Evidence Act, 1872. 


K. Sundaram, 10.9.43. 

I suggest that Government may go further and concede an Advisory Committee not necessarily 
on the U.K. model. The Advisory Committee mighl consist of a high executive officer of 
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Government sitting with a high judicial oiTicer By a little careful drafting it will be possible to 
prcjtect the grounds, the proceedings of the Committee being produced in Court in connection 
with a habeas corpus application or otherwise. 


A. Roy, 24.9.43. 

As regards clause 11, I would like to have matter further considered. As the clause stands. 
Courts cannot call for the production by a public officer of the representation, but there is 
nothing to prevent the detenue from using a copy of the representation in Court or sending 
it to the prisoners giving it publicity. Either clause 1 1 should be omitted as being ineffective 
or made effective by adding a further provision making it penal to publish the representation 
or the grounds of detention and also making such representation or grounds inadmissible in 
evidence in a Court of Law. 


A. Roy, 19.10.43. 

2. Para 3 jf l-aw Member’s note dealing with clause 1 1 raises two different questions - 

(1) Prevention of use of representation in Court; and 

(2) Breach of confidence by legal advisers of detained person in giving outside publicity 
to such representations. 

As regards the first requirement it is evident Mr Bartley’s draft does not fully cover the 
lequirement stated at the and of para 4 of my note of 5th Sept, (earlier note in the same 
document) and we should ask for such amendment as will make it fully effective. The second 
point might conceivably have been met by an addition to the Central Government Security 
Piisoners’ Order, but on tlie whole I think it better th:u separate provision should be made 
to prevent unauthorized publication of representations made by detenus or of tlie grounds of 
detention. 


R.M. Maxwell, 20.10.43. 

3. Clause 11, I do not quite understand tlie effect of the proviso to sub<lause (2). Does this 
mean that a legal adviser will be at liberty to disclose or publish without the authorization of 
the (iovernment concerned the contents of the communications, etc., referred to? If not, what 
IS the effect of this proviso? 


R.M. Maxwell, 21.10.43. 


Notes in Legislative Deptt. 

Under clause 11 a legal adviser will be hit if he discloses or publishes the prohibited matter; 
but without the proviso it would be impossible for a detained person to consult a legal adviser. 

). Bartley, 22.10.43. 


* Ooc. 91. 
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In reg. K.C. Subbanna’s appeal. Mockett and 
Shahabuddin JJ. (9 September 1943) 


AIR, Vol. v31, 1944, Madras, pp. 388-9 


Cr. A.No 438 of 1943 dated 8,9. 1943. 

Mockett J. — 'Fhis is an appeal against the conviction and sentence of rigorous imprisonment 
for fi\ e years by the learned sessions Judge of Anantapur. learned Sessions Judge, at the 
time of the trial, was sitting in his capacity as Special Judge trying an offience under the 
Defence of India Rules. The accused was charged with an offence under R. 35 (A) (2), Defence 
of India Rules w'hich reads: ‘If any person dishonestly receives or retains, or voluntarily assists 
in concealing or disposing of or making aw'ay with, any sabotaged property, knowing, or 
having reason to believe, the same to be sabotaged propert\, he shall be punishable with 
imprisonment for a term which may extend to seven yeai's, or with fine, or with both.' 
‘Sabotaged property’ is defined in R,35 (A) (1) as meaning ‘property the possession of which 
hiis been transferred by, or in consequence of, any such act as is referred to in sub rule ( 1 ) 
of rule 35'. And sub-rule (1) of R.35 deals with acts of sabotages, llie facts are very simple. 
On 15th August 194*2 there is no doubt that a goods train No. 405 was derail(‘d as a result 
of some person having removed the rails, and there can be no doubt this was an act ol 
sabotage, especially having regard to the conditions then prevailing. Before the learned Special 
Judge 15 persons were charged with various offences, the gist of which was that ilicy were 
icsponsible for the wrecking of the train, ITiey were all ac quitted. Against the present appellant 
there was a charge which reads as follows, 

‘ Ihai you accused U) between die 15th and the 24lh days of August 1942 at Kottala near 
Ciuiitakal dishonestly received or retained sabotaged property, i.e., the properly lost in the 
goods train de-railcd on die night of 15th August 1942, knowing or having reason to believe 
the same to be sabotaged property and thereby committed an oflence punishable under R.35 
(A) (2). Defence of India Rules and within my cognizance.’ It will be observed that it was not 
conveved to the appellant what property he is said to have had in his possession. ITic conduct 
of this case was throughout characteristic of the method in which the charge was framed. It 
appears however that it was at some stage conveyed io the appellant that he was in guilty' 
possession of M,Ss. 5, 10, 4, 3a, 7, 3 and 0. He was acquitted with regard to M.Os. 5, 10, 4, 
3a. cuid 1. But he was found guilty by the learned judge with regard to M.Os. 3 and 6. M.O. 3 
consisted of empty gunny bags and M.O. 6. was a bale of 250 empty gunny bags. 

Possession being admitted, the prosecution had to prove in the first place tliat these were 
sabotage goods. In odier words the gunny bags had to be identified. With regard to M.O. 3, 
the four empty bags, two witnesses P.Ws. 7 and 8 were called. In the course of the evidence 
of P.W. 7, it was made clear that his firm of Ralli Brothers supp'tied to sellers fresh gunnies 
and that these were not fresh gunnies. There was evidence by the same witness that such 
gunnies were sold to the public and therefore might have been available to the appellant. He 
stated as follows: ‘1 cannot say if M.O. 3 was issued to him (a Ready dealer) M.O. 3 bears 
no marks of any station from and to which the contents are booked. Nor do they bear the 
owner’s name P.W. 8*s evidence was to the effect that he could not identity M.O. 3 as among 
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the lost bags because they had become black. 'Fhc result of the evidence of these witnesses 
was that they were not in a position to say that the four empty gunny bags marked M.O. 3 
were in the sabotaged train at all. Nevertheless the learned Special Judge, in para 10 of his 
judgement. Stated as follows. P.W. 7 the Sub-Agent of Ralli Brothers at Guntakkal gives 
evidence that M.O. 3 four empty gunny bags which bear the letter RFANTT] as tlie bags of 
the company’. In fact it has never been proved that M.O. 3 were sabotaged goods. 

The position with regard to M.O. 0 is as follows. Phe witness called to identify them P.W. 
14, frankly admitted in the witness box that he was unable to do so and so informed the 
polite. ITie police, instead of summoning from Calcutta persons who might have been in a 
position to identify these gunny bags the subject of M.O. (i directed P.W. 14 to enter into 
correspondence witli Calcutta and as a result that correspondence letters were put before the 
learned judge which satisfied him that M.O. (} were goods that were on the train that day and 
therefore sabotaged goods. Apait from the question of admissibility, the documents themselves 
do not identify the goods. The Mills who are said to have made them expressed the view 
that they in all probability might be of their manufacture, because bundles of their goods were 
niaiked in the same manner in blue ink as M.O. (i. It cannot be put higher than that. But it 
IS ohvioo^: 'hat EX. G, series corre.spondence is not admissible at all. It is hearsay. An 
iwainination of the correspondence shows that die most important letter EX. G. 4 is not even 
Iroin or to P.W. 14. It is a copy of letter said to have been written by the Mcngna Jute Mills 
to Louis Ureyfus and Co., Calcutta, llie onlv way in which the identity of M.O. 6 could be 
proviMl was calling a witness to identify them. Lhe procedure adopted in this case with regard 
to the identification of these goods must be strongly condemned. There is a very special 
reason. Ihis accused was a dealer in groundnuts and Jis such was in the habit of having in 
Ills possession verv' large quantities of gunnies. Lhe evidence generally was that many bags 
circulated, and accordingly it was not an unusual thing for him to have in his possession large 
cjiianiities of gunny bags. He actually lei in evident.' to prove that he purchased these very 
bags, but though he did call witnesses foi that purpose w^ho identified the bags as being those 
sohl, the leained judge preferred to reject their ?\ idence and to accept the inadmissible 
docuinentarv evidence to which we have refeired. We cannot help feeling that tliere was an 
irnpr(\ssion in the Court below that the rules of procedure and evidence did not apply in these 
<\ises. Rule 23 of Ordinance 2 of 1942 bv implication makes it clear that tlie rules of evidence 
apply because it expressly providCsS for an exception to the rules of evidence in crises coming 
under S.IM, Civil P.C. Apart from that it is obvious that the rules of evidence would ordinar ily 
apply unless expressly abrogated. 

The result of this case is tliat the appellant who protested his innocence and was able to 
show that he was subscriber to war funds has sulTered a long term of imprisonment. The 
appeal must be allowed. The Public Prosecutor has most properly made no attempt whatever 
to justify the conviction. We cannot part with the case without expressing regret tliat the Public 
Prosecutor of Anantapur placed the case before the Court in tJic manner in which he did. A 
prosecution case should never be supported by evidence which is patently inadmissible. 
Scrupulous fairness should have been shown in a case in which for a sentence of five years 
no appeal was then provided. ITie accused is on bail. His bail bond is cancelled. The fine 
which we understand has been paid will be refunded. 
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Case of Tapas Kumar Basu MuUick 


Govt, of Bengal (Home) File No. W586/43 
[Bengal Stale Archives) 


Office of the Commissioner of Police, 
Special Branch, 14. Lord Sinha Road, Calcutta. 

Dated the 10 Sept. 1943. 

From 

C.E.S. Fairweather, Esq., C.I.E.,JJ., 

Commissioner of Police, Calcutta. 

I'o 

The 2nd Asst Secretary to the Government of Bengal, 

Home Department. 

Sir, 

With reference to your Memo No. 10723 Dcf. dated 4.9.43,' forwarding in duplicate signed 
Government order No. 10729 Def. dated 4.9.43 directing die release of security prisoner Babu 
Tapash Kumai Basumallik, I have the honour to inform you that the said order was duly 
made over to the Superintendent, Alipore Central Jail on 6.9.43 for necessary acUoni^ 


l \oi printed See Does S5i, 78 and 80 


I have the homiur to be, 
Sir, 

Your most obedient servant. 
For Commissioner of Police, 
Calcutta 



Governor of United Provinces to the Home 
Member (interrogation of security prisoner) 


File No. WfljA'A - Home Poll (I) 
(NAIl 


Secret 


Governor’s Camp, 
United Provinces. 
September 10, 1943. 


My dear Maxwell, 

I am afraid that I have never seen any letter emanating Grom the Home Department which I 
regard as so dangerous as Tottenham’s letter of 3(Xii August' regarding Tolice interrogation*. 
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If that letter leaked out — and most letters do even if marked secret (cf. tlie Hallett circular!) 
you would have a very difficult time in tlie Assembly. I do not deny that interrogation is 
important from the C.I.D. point of view, in particular it is abundantly clear that the interrogation 
or investigating officer should have the necessary background; I also agree tliat it needs specially 
qualified officers to carry out these duties, in other words we want a well-trained detective 
staff. Though we consider tliat on the whole our methods of investigation, though less drastic 
than those of die Punjab, have yielded equally satisfactory results, yet we have recendy agreed 
lu a special interrogation centre in Lucknow, to avoid carrying on the work in jails and lock-ups, 
and we are by degrees building up a special C.I.D. staff for this work. I admit I agreed to 
the special centre with some reluctanc e, it will be a bungalow in Lucknow, not special cells 
such £is apparendy exist in the Delhi fort, and on die whole it seemed to me that if my senior 
CM.D. oflicers kept close control over this centre, as they ccjulcl do, it would be better than 
interrogation in Jails or lock-ups To diat extent I am in agreement with you. 

2. Uut the way in which the views of die (lovernment of India have been given in 
l ottenham’s letter very definitely convey the impression that they approve ‘third degree’ 
methods. ‘Of course we did not think that die D.I.B. or the Government of India were 
advocating ‘He old methods of physical torture employed by a sub inspector in a rural police 
station. But when we arc asked to enforce ‘concentration and seclusion’ as the ideal psychologi- 
cal conditions under which satisfactory information may be obtained, surely we are being 
asked to adopt what most people w'ould regard ?is ‘third degree' methods. The views given 
in 4 ottenhanTs letter, in so far as they attempt to define what is meant by ‘concentiation and 
seclusion', go further than the D.I.B’s note and are a great deal more objectionable. Then 
again it is suggested that this form of scientific intenogation will be useful in the case of 
oi dinar)' crime. Holding as I do that this form of scientific interrogation involves mental torture 
and tiiird degree methods, I interpret this as meaning that we must go back to the drastic 
metJiods of the old sub inspector which we have tried our best to eliminate. If these views 
permeated down to the low'er ranks, the danger is obvious. 

4. I have no doubt that you are impressed by Uic Punjab system, but from my knowledge 
of tliat system extending over a good mimy years, I regard it as objectionable, even though 
It may have achieved some success on some occasions. My C.I.D oflicers also do not like it 
and claim that they have achieved ecjually good results by less objectionable methods. We 
appreciate die value of scientific interrogation, that is to say interrogation by an expert officer 
w’illi full knowledge of the background. But the views of the Government of India as given 
in I'ottcnham’s letter go a great deal further. We shall of course be only too glad to discuss 
the whole question with the D.I.B. One of the main quesiion is die extent to which detention 
ill police custody should be allowed, i admit I do not like it; it is contrar)' to the principle 
underlying our Criminal Procedure Code and we must only allow it in exceptional cases. 

Yours sincerely, 

Maurice Hallett 

'The Hon’blc 

Sir Reginald Maxwell, 

KCSI, CIE, ICS, 

Home Member of Council. 

!• Doc. 78 in Chapter I — Sect B. 
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Case of one Sailendra Nath Kundu 


(lovt. (if Bengal (Home) File No. W511/43 
[Bengal State .VchivesJ 


Office i)f Commissioner of Police 
C;ilcutta 

rP-tk)6 

From 

C.F.S. Faimeailier, Esq., CIE, IR JP 
C^ommissioner of Police, Calcutta 

Fo 

The Addl. Secretarv, Home Department, 
(/ovemment of Bengal 


Dated: 11.9,43 


Sii, 

I have the hor >ur to state that one Babu Sailendra Nath Kundu s/o Babu Bankim Chandra 
Kundu of Sujaganj, Dist. Midnapore and of L^A Bhabanath Sen Street, Calcutta, was seized 
with an order of externmeBt from the town and suburlis of Calcutta, 10* 2() DIR on *29.10.11 
with a view' to preventing him from acting in any manner prejudicial to public order. 

He applied for a short leave to see his ailing mother on 5.8.43. In view of tlie present state 
of health of his mother he has however been penniltcd to come to Calcutta in consultation 
with D.I.G., C.I.D., I.B. (Bengal). He arrived here on 2.9.43. But in view of the present uncerUiin 
position of rule 2<> D.I.R. and any action taken thereunder and Govt, notification No. 7W9 
I)ef. dated 25.().43 no formal order could possibly he served on him either saspending the 
e.xterninent order or restraining his movement during his stay in Calcutta. He was simply 
mlonied through the S.P. Midnapore that he was allowed to come to Calcutta to attend to 
his ailing mother for a fortnight 

As no annoimcement has yet been made since the publication of notification No. 7(iH9 
Def. dated 25.6.43, I solicit instructions from Government as to how we can proceed in the 
matter of extemment restrictions and etc. at present. 

I have the honour to be. 
Sir, 

Your most obedient servant. 

For Commissioner of Police 
Calcutta 


Official Comments on the above Question 

Letter No. T.P. 66() dated the 11.9.1943, from the C.P. Calcutta 

The question of redelcgation of powers under D.I.R. 26 to the C.P. Calcutta and to the District 
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Officers, is under consideration, and a decision is expected to be reached shortly. C.P. may 
be informed accordingly xx/o. 

As regards the specific case of Sailendra Kundu C.P. maybe informed that unless the 
presence of Sailendra in Calcutta is considered to be definitely prejudicial the extemment 
order in operation against him may be withdrawn. 

Addl. Secy, may see. 

Signed (illegible) 
18.9.43 

Addl. Secy. 

I P 66t) dated 26.1 1.43 

Addl. Secy. Home Department 

Ii has since been decided in consultation with D.I.G., C.I.D., I.B. (Bengal) to withdraw tlie 
extemment order in respect of Babu Sailendra Natli Kundu. Accordingly an order u/r 26 has 
been issued .;«d forwarded to Addl. Superintendent of Police, Midnaporc, for service on the 
said individual. 


J.B. Bhattacharji 
for Commissioner of Police 



Government of l\injab to dfie Government of India 


Kil(' No. 3/l()/13 - Home Poll (1) 

INAll 


SKCRKF 
No. 5-3087.S.B. 


1 rom 


lo 


F.C. Bourne, Esquire, CIE., ICS 
Chief Secretary to Government, Punjab 

I’hc Additional Secretary to the tjv»vemment of India 
Home Department, New Delhi 

Dated Simla E, the 1 7th September, 1943 


‘'^ubj(*et: Interviews between security prisoners and their legal advisers and the production 
of security prisoners in court. 

Memorandum 

Kelorence your secret express letter No. 3/lb/43 - Poll (I), dated August the 10th, 1943.* 

I enclose a copy of a rule which is being added to the l\injab Security Prisoners Rules, 
P14‘2. It has been considered necessary to maintain tlic present practice by which security 
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piisonors detained in Police custody for purpi»ses of interrogation arc not allowed interviews 
w ith their legal advisei^ since such intcr\'iews w ould break the continuity of Police interrogation 
and would reduce the chances of extracting statements of any value to a minimum. 

1. rhe I\in)ab Government agi ee that there is no way open of effeclivelv questioning the 
cUitliorit) of the Higli Court to order the production of a security prisoner before it, but 
lonsider that of the various alternatives suggested the best is the amendment of sub-section ^ 
of section 4JM of the C l\('. so as to include prisoners detained under iiile 20 of the Defence 
of India Rules. 

F.C?. Bourne 

(.'hief Secreiar)' to Governnicnt, Punjab 

The Punjab Security Prisoners Rules, 1942 

Rule JO^A) 

In addition to the interviews permissible under rules 12 20, a seiurity pnsonei may, with the 
pormissum of the authorit) under w'hose ciders the st'curity prisoner is di'taincd, interview 
his legal ad\iscr in connection with a pending or contemplated legal proceeding before ihe 
[)inceeding is instituted. Not more than one such inlerMow shall ordinarily be allowed in 
connection with a contemplated legal proceeding before the proceeding is instituted. Applua 
tions (o! interviews from the legal advisei^ of secuiitv prisoners should bt' piefein'd to tin' 
I) Hi. C I D. n >t less than 10 clear days before the date lor which the interview is sought. All 
'^ucli interviews shall take place on tlic premises in which the security pnsoner is confined, 
shall be limited to £ui hours duration and shall lake plate in the presence of a Police oITuct 
not below the rank of Sub laspectoi deputed for the purpose by the D.l.G./C.I.D., in the case 
ot jails in I^ahore, and in other cases by the Superintendent of Police of tlit? district concerned. 
Such Police (»fficers may stop the iiUeiview if the conversation turns on any imdesirablc subject, 
and shall be responsible for preventing the passing ol unauthori/.ed comnuinications uiuon 
nt‘i ted with the case relating to which the interview i.s granted. 1 he purport of all such inters ievvs 
shall be repi^rled in wniing by the Police Officer present to llie D.I.fi./G.M). After the inteiview 
Is ♦ ver, the Police officer present at the interview shall warn both the security prisoner and 
the \ ‘ atoi that future interviews are liable to be piohibited if the visitor intlulges in any public itv 
on behalf of llu secant) piisoner. 

I his rule shall not apply to security prisoners detained in Police custody for purposes of 
irnei rogatKjn and not charged with any substantive offence. 

l i>-M 70 
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Government of Bombay to the Government of India 


File No. 3/16/43 - Home Poll (I) 
INAI) 


Home Department (Political) 
Poona, 17th September 1943 

From 

H.V.R. lengar, Esquire, C.I.E., I.C.S., 

Sccrctaiy to the Government of Bombay, 

Home Department 

Sir, 

I am diici-ltii to refer to your letter No. 3/lfj/43 - Poll (I), dated lOth August 1943,' and to 
the (Jovemmcnl of India order No. 44/^7/43 - Poll, dated l()th August^ 1943, on the subject 
of allowing security prisoners to interview dieir legal advisers. 

Paragraph 2 of the letter read with paragraph 3 of Defence Department letter No. 5- 
I)C{b)/43, dated 2nd March 1943, lays down that if the intention of a security prisoner is to 
institute proceedings challenging the detention order, interviews should not be allowed except 
when the detaining authority is satisfied that the order was defective or invalid. On the other 
hand sub paragraph (1 1) of paragraph 1 1 of the Central Government Security Prisoners Order, 
l!)42, inter alia, allows a security prisoner witli the pennission of the authority under whose 
orders he is detained, to interview his legal advis* rs ‘in connection with a pending or 
contemplated legal proceeding to which the security prisoner is or will be a party'. Phis 
expres.sion is very wide and covers not merely proce edings challenging the validity of detention 
orders but every kinds of litigation — civil or criminal. It appears to this Government. Scai cely 
logical refuse access to counsel when a security prisoner wants to challenge his detention order 
and to allow it in other cases e.g. when he wants to institute money suits or file execution 
decrees. 

'Hie practice of this Government has been to refuse interviews witli counsel in all cases 
and it proposes to adhere to tliis practice. In order, however, not to embarrass the Government 
of India, the rule, which is only perm^sive, has been aJopted without change, but it will 
remain a dead letter. 


Your obedient servant 

H.V.R. Icngar 
Secretary to the Government of Bombay 

Home Depaitment 

1 Doc. 70. 

^ Not printed. 


* 1 ? 
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Kirti Narain Singh and others Appellants v. 
Emperor (Varma and Reuben JJ.) 

(21 September 1943) 


AIR, Vol. 31, 11)44, Patna, pp. 3-45-7 


Criminal appeal No. 396 of 1943, Decided on 21st September 1943, from decision of Special 
Judge, MuzafTarpur, dt 17th March 1913. 

Prem I^dl ~ for Appellant 

C P. Sinha — for the Crov^nn 


Reuben J — ITie appellants have been convicted by the Special Judge of Muzaffarpur, 
under Ss.l43, 4-18/149, Penal Code, and Defence of India Rule 5() (i). In respect of the first 
i\\o convictions, they have been sentenced each to rigorous imprisonment for three yeai*s. 
['he sentences of imprisonment have been directed to run concurrently. At the time of his 
conviction ;uid sentence in this case, the appellant Kirti Narayan Singh was undergoing 
imprisonment in other cases. The learned Judge has given a direction under S.397, Criminal 
P ('. tliat the sentences imposed in this case would also run concurrently with the imprisonment 
in le.speci of th previous cases, I'hcre were 18 other persons tried along with the tluee 
appellants. Nine of them, in addition to the three appellants, were also convicted, two of them 
were bound down under S.5(j2, Cnminal P.C., and the t)ther seven w'ere given sub$tanti\c 
sentences. None of them has appealed. 

I'he ca.se anscs out of an occurrence which look place on 14th August 1912 at about 1 
p m. at the Shot:har police station. On that day at that time a mob of about 1(X)-5(X) men 
« am iiig congress flags came to tlie police station shouting congress slogans. Some members 
ol the mob were armed with weapons such as small spears, sticks, lathis and dablas. 'I'he mob 
(Mitered the 'Hiana compound some of the members gut on the Phana verandah and lore 
dtjwu the notices posted on the Ihana walls e.xhorting people to contribute to war funds 
rhey wrote on tlic walls with chalk slogans .is Hindustan AazadV Some of the mob posted a 
C'ongress flag on the gate of the hajat. Anollier Cc/ngress flag was posted up in the police 
station compound by fixing it to a pole fixed in the ground. Before llie mob arrived, the 
.Suh>-Inspector of Police (P.VV.I) had locked the Malkhana and the inspection room. One ol 
the members of the mob, Harihar Pande, asked the bul>-Inspector to return the property and 
pap(•I^ of the l(jcal Congress Office, which had been seized by the Sub-Inspector some time 
previously. The sub-lnspecior told him that tin* keys are already been sent by him to the 
District Magistrate and that it was not possible for the Sub Inspector to return (lie things. After 
this a portion of tlie mob left that place w hile others remained on guard near the police station 
watching that nr work was done by the police. Work was iiltogeflier suspended at the police 
station from that day till 18lh August. On I9lh August, under the orders of his .superior officers, 
ih( Sub-Inspector went with his suff to Sitainarhi where 'concentration camp’ had been formed. 
They reached the concentration camp on die 21st at about 7 p.m. 

ITir first information report (Ex.l) in the case was drawn up by the Sub-Inspector (P.W.l) 
on 22nd August, after reaching the concentration camp. It contains a list of about 33 names, 
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including the names of the three appellants. 'Fhe sub-inspector tells us that the list was prepared 
by him on 14th with the help of the local dafadar {P.W.3) who is a witness in the case. Nine 
witnesses have deposed as eyewitnesses of the present occurrence. P.W.l is the Sub-Inspector. 
P.W. 2 is assistant Sub-Inspector P.W.3 is a local dafadar 2. Ws 4, 5, (i and 7 are police 
constables, havildar and P.W.y is a village chaukidar. "Ilie main facts alleged are not disputed, 
and the only question in the case is the usual question which arises in such cases, namely, 
whether it has been proved to the satisfaction of the Court that these persons were concerned 
with the offence in question, 'riiere is one point, however to be considered beff)re I turn U) 
the individual cases, namely, whether the evidence on the record is sufficient to justify the 
conviction under Defence of India R.56 (4). An offence under Defence of India Rule 5() (4) 
is committed by a person who contravenes any order made under this rule. Ihe only evidence 
upon the record relating tlie existence of such an order consists of the statement of the 
Sulvlnspector of Police. 

*'lhe order of the District Magistrate banning processions, meetings and assemblies was 
proclaimed by beat of drum in my claka before the date of the recent occurrence’. 

Obviously, this evidence is insufficient to sustain the conviction . Before a Court can convict 
under thi^ i i.lc, or uphold a conviction under this rule, it must be satisfied that there was an 
i>rdi*r lawfully issued under this rule by an officer properly empowered thereto, which order 
the accused persons were bound to obey. On the statement of the Sub-Inspector as it stands, 
it IS not possible for any Court to come to such a finding. Mr C.P. Sinha for the Crown has 
pointed out that there was no cross examination upon the point. 'Ihe absence of cross-ex- 
amination by the defence relative to this point is not, to my mind, an admission of the existence 
of such an order. If the prosecution fail to produce evidence which is necessary for the 
establishment of their case, it is not for the defence to point our the omission to the prosecution. 
The onus of proving all the essentials nec€*ssary to establish the guilt of the accused persons 
IS on the prosecution. If they do not adduce the necessary evidence, the prosecution must 
fail, and no argument against the accused can be biised on the fact that the defence failed to 
say anything about the commission of necessary e idence on the side of the prosecution. It 
IS tine, that the appellant Kishore Parsanna Sinha in his statement under S.342 Criminal P.C , 
answered in the affirmative the question. 

‘Did you contravene the provisions of R.5f), Defence of India Rules by taking pa^t in a 
procession which consisted of about 400-500 men ^^illch marched upon tlie Sheohar Phana 
on 14th August 1942?' 

I would not interpret this answer as an admission of the existence of a lawful order under 
Def ence of India Rule 56. Under the provisions of S.342, Criminal P.C., the Court is empowered 
lor the purpose of enabling the accused t(/ explain any circumstances appearing in tlie evidence 
against him, to put such question to him as it considei-s necessary'. Here there was no evidence 
whatever regarding the existence of a proper order under Defence of India Rule 56. The 
C.'ourt, therefore, in putting this question went beyond iLs authority, under S.342. There is 
another way of looking at this matter, namely, that the question, besides mentioning rule 56 
of the Defence of India Rules, mentions also the procession of 400-500 men, which marched 
vipon the Sheohar Thana on tliat date. It would be difficult for a layman to distinguish between 
the two parts of the question, namely, the one relating to Defence of India Rule 56, and the 
other relating to the procession which went to tlie Police-station that day. When, therefore, he 
replied to this question in the affirmative he may merely have intended to reply to the second 
part of the question. Whether in fact his act contravened the provision of Rule 56 was not a 
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matter of the accused to decide, that would be a matter for the Court. Mr Sinha has urged 
that, in view of the fact that the Sub-Inspector in his evidence refeis to the order under Defence 
of India Rule 56 and tliere has been no cross-examination on the point the Crown should 
now be given time to produce the order and to satisfy the Court that there was in fact a lawful 
order under Defence of India Rule 56. I do not think that at this stage we can allow the 
Crown to fill in gaps in its evidence. The absence of cross-examination on the point, as I have 
explained above, makes no difference. ITie Defence were, in my opinion, well advised not 
to draw the attention of the Crown to the omission in the trial Court. On the above grounds, 
I am of llie opinion that the conviction under Defence of India Rule 56(4) cannot be supported. 
This is a finding which affects also the cases of tlie convicted persons who have not appealed 
to diis Court. (After considering the cases of the individual accused persons his Lordship held that 
they were all rightly convicted and proceeded - Ed. / 

ITie next point that calls for consideration is the question of sentences. 'Flicse are: six 
months under S. 143 and one year under S.4^18/149 running concuiTcntly. I'he offence 
committed was a serious one. llie prosecution witnesses depose that several members of tin* 
mob carried dangerous weapons. Fortunately, there does not appear to have been much 
resistance offered, there might easily have been a much more serious occurrence than actually 
took place. For several days the work of the police station was at a stand still. In the 
circumstances the sentences imposed are not, in my opinion, unduly severe. Our attention 
has been drawn to the note made by the special judge when considering the case of appellant 
Kirti Narain Singh, that the services rendered by him from time to time to the police during 
the disturbance v ould be taken into consideration in awarding punishment. It is pointed out 
that m spite of this note the same sentence was imposed upon him as upon the other appellants. 
In view, however, of the o»-der under S.397, Criminal P.C., that the sentence imposed on this 
appellant should run concurrently with the sentences previously imposed (which sentencc.s 
according to the statement of the appellant amounted in all to elevcn-and-a-half years) the 
sentence imposed in this case was in effect nil. We are told from the Bar that several appeals 
have been filed by thi.s appellant and that in all his appeals, which have been decided up to 
now, he has been successful. 

There is now only one appeal left in addition to die appeal with which we are now dealing. 

1 presume, therefore, that most of these sentences which comprise the elevcn-and-a-half years, 
mentioned by the appellant in his statement under S.iiFi, are no longer in force. I see no 
rejisor. however, to make any alteration in the sentence imposed by the learned Specialjudgc 
ill respect of the convictions now under consideration. I would leave these sentences as 
imposed. I would al.so leave untouched his order under 5.397, Criminal P.C., which may 
make some difference in view of the appeal which is said to be still undisposed of. On the 
above grounds I would set aside the conviction and sentence under Defence of India Rule 
.>(i{4) against all die appellants. I would affirm the conviction and sentence under Defence of 
India Rule FA) (4) against the convicted persons Vvho have not appealed to diis Court, namely, 
Rashamohan Gupta, Maharaj Raut, Khenhar Raut, Mathuro Rant, Harihar Pandey,Janki Raut, 
Sheonandan Kunrni, Jugal Ktshore Maiwari and Biija Chowdhury. Apart from this, we see 
no reason to interfere with the convictions and sentence of the other accused person!. 


Varma J. I agree, 
R.K. 


Order accordingly 
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Law Member’s Noting — Reg. Derbyshire’s 
judgement in contempt case* (dt 24.9.1943) 


(extract) 

Kile No. 44/57/43 - Home Poll (I) 
INAI] 


File criticism of the Chief Justice of the Calcutta High Court^ of Rule D.I.R. in so far as 
it involves a negation of the principle of '‘Audi Alteram Partem\ in conti'ast with the provisions 
relating to the Regulation IH(B) under the Emergency Powers Act, 1939, is undoubtedly cogent 
and reasonable and must be taken to represent the opinion legitimately held by the public. 
There CcUinot be any question to my mind that it is the duty of Government to go as far as 
it i.s possible to do so to meet this criticism and thus to produce confidence in the mind of 
ilie public that even during the stress of War and the paramount necessity created by existing 
Londitions of securing the Defence of tlie countiy and of controlling and checking activities 
subversive of it, tliey are not unmindful of the importance of providing reasonable safeguards 
against the undue exercise of the power which they must possess of detaining persons witliout 
trial. 

As to w'hether the amendments in the existing Procedure should be by a self contained 
( )rdinance or by an amendment of Rule 26 in exercise of the powers under section 2 of tlie 
Defence of India Act read with section 2 of the Ordinance XIV of 1913, there can be no 
question that had it not been foi tJie uncertain position created by the judgement of the 
Calcutta High Court regarding the elleit of section { of Ordinance XIV of 1943, the only 
right and proper course would be to frame an amende J rule under the Defence ot India Act. 
/\s matters mw stand, tlie Federal Court not ha\ing decided one way or the other on the 
validity of the ically substantial portion of Ordinance XIV and with the appeal to the Privy 
Council pending, much the best course will be not to touch rule 26 but as suggested by 
Mr Sundaraiir^ to promulgate a self contained Ordinance to embody the provisions proposed 
by my Hon’blc colleague the Home Member. I have not therefore applied my mind to the 
draft Rules suggested by Mr Sundaram, 

3. I suggest tliat Government may go further and concede an Advisory Committee not 
necessarily on tlie U.K. model. The Advisory' Committee might consist of a high executive 
officer of Government sitting with a high .ndicial officer. The committee should advise on the 
recorded materials which could include the grounds furnished to the detenue and any 
rcqirescntation made by him. By a little careful drafting it will be possible to protect the 
giounds, the representations, and any proceedings of the Committee being produced in Court 
in connection with a habeas corpus application or otlicnvisc. 1 he Advisory Committee will 
deal only with original orders of detention and not witl\ orders extending the period of 
detention. 

4. On the question of delegation referred to in paragraph 4 of the Summary,^ I would 
recommend be noticed that the order of detention of the Regional Commissioner is an interim 
order. 

I agree that it will be proper to devise appropriate provisions quite independent of Rule 
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12J) and Rule 26 of die Defence of India Rules to meet the problem of enemy agents coming 
into India. 

A. Roy 
I^w Member 
24.9.43 

Ddc 47 - lliis Calcutta judgement was refened tu as the 'contempt case’ because the goveminent 
ofTicials were held guilty' of 'contempt of court’ - M. 

Doc. iU 

Ilus lefers to a minor jwint in a summaiy (not printed) of the coriespondence on this subject 


, OfTicial Notings — Regarding case of Radha 
. Kumar Roy (dt 24.9.1!)43-2a‘).1943) 

Go\1. of Bengal (Home) File No. W5()3/43 
(Bengal State Archives) 

Extracts from notes and orders in Home (Jails) Deptt. File No. 6~S/42()/43 Re: detention of 
Babu Bananiali Bhaltacherjee and Radha Kanta Roy as Security Prisoner) 

Letter No. 21630 dt 19.5.43 from the C P. Calcutta 
Radha Kumar Roy, s/o fudisthir: 

Case reviewed on presentation by D.S.P., l.B. ITiis is a young Namasudra aged about 24 
rhe only information about him is that he was recruited by a leading R.S.P. member, brought 
to Calcutta and used to guard premises taken for the party and as a messenger. There is no 
ground for continuing his detenhon and he should be released but may appropriately bo 
restricted to his village home in Dacca district. Issue lliese i^rdeis and show the case to H.C.M. 

A.E. Porter 
24.9.43 

Addl Secy.’s order above. Ihe name of the prisoner was known in C.P. (Calcutta’s letter No. 
21650 dt 19.5.43 as Radha Kanta Roy and detention orders w’erc issued in that name. We are 
therefore to mention his name as Radha Kanta Roy in the lelease order. 

Draft release orders are put up.‘ The Home (Defence) Deptt. may be requested to put up 
orders, restricting the prisoner simultaneously. 

No family allowance has yet been granted to the prisoner. 3he report from the D.M. Dacca 
is awaited. 

The file will be shown to H.C.M. after issue of the draft. 

G.D. Singh Roy, 

28.9.4:^ 

l. Not pnnied. 



1 and 2 

i 
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File No. 3/16/43 
[NAll 


Official Notings — Access to legal advisers for 
detenus (24.9.43-30.9.43) (extracts) 

Home Poll (I) 


Tlie Punjab letter' brings up the whole of the difficult question. Whether S.Ps detained under 
D.I.R. 26 should be kept in police custody for interrogations i.e. beyond the 2 months allowed 
under D.I.R. 129. We have rather shirked this question of the D.I.R. 129 and I think extracts 
should now be taken from that file and the point submitted for final orders. 

As regards the Bombay letter^ I agree that we cannot allow our instructions to remain a 
‘dead letter' in the manner proposed by tlie Bombay Covt. We may try the effect of the draft 
as revised. But if tlicy remain unconvinced 1 shall have to submit to H.M. 


R. Tottenham 

24.9.43 

( )n the file regarding custody during police interrogation, which has already been submitted 
separately, I hiave suggested that we niu.»t recognise the legitimacy of holding people under 
Defence Rule 26 for interrogation, where this is prolonged beyond the two months period 
admissible under Rule 129, and that for tliis purpose certain exemptions from tlic application 
of the full Security Prisoner’s Order should be granted under para 21 of that Order. It would 
1 think meet the Punjab point if the application of the proposed new sub-rule regarding 
iiilei'views witli legal advisers were also included in tins exemption. 


l)S.(l) 


SJ.L. Olver 

29.9.43 


In other words, while ordinarily the rule about intei views witli legal advisers would apply, 
Ciovt. would have the power under the exemption provisions corresponding to para 21 of our 
Security IVisoners order to deny such interviews to selected prisoners, i.e. those of the type 
who have to be interrogated in the Red Fort. 

V. Sahay 

30.9.43 


I he principle of allowing security prisonei's to have interviews with their legal advisers for 
bona fide purposes, in addition to the interviews ordiiituily allowed under the rules, is giving 
rise to certain difficulties. In the first place, we have had to make mental reservations regarding 
the prohibition of such interviews in die case of Congress leaders in die Aga Klian’s Palace 
and at Ahmadnagar, and we have already had to take a somewhat strict line over certain 
legal business in which more than one of the prisonei's in die latter place are concerned. There 
^te, of course, grounds on which wc can make a distinction between these leaders and other 
security prisoners; but there is an obvious loophole for criticism here. 
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2. In the second place the Punjab (Jovemniont now wish to make an exception in the 
case of security prisoners who have been under inteiTOgation in the I^ore Fort. ITiere would, 
I agree, be grounds for prohibiting legal interviews (except perhaps, where the security prisoner 
w;is a defendant or an accused person) during the actual process of interrogation; but the 
l\injab Government wish to go further and not allow them to see their legal advisers after 
transfer from the Fort to jail custody. I must say tliat I do not like this idea. It merely suggests 
that there is something about the treatment of security prisoners under interrogation in the 
Fort of which we have reason to be ashiuned and which will not bear the light of day. 
Moreover, these persons cannot be detained indefinitely and if they bring suits of the kind 
feared by the Punjab Government after their final release and it then becomes known that 
they were forbidden to have interviews with their legal advisers while in custody, the effect, 
I should say, would be even more damaging. I would be inclined to inform the Punjab 
Government that we cannot agree to this proposal but suggest that tliey would be entitled to 
make use of the fact that interview's with legal advisers are only to be allowed for bona fidf: 
piiiposes — a phrase which would extend to not pennitting the ventilation in courts of entirely 
baseless and frivolous accusations. The matter is, however, one that I should like to discuss 
with H.M. along with the linked file. 

(R. rottenham) 
Secretary, 30.9.43 


I Doc 
1 Doc 



Government of India to the Government of 
Bombay 


Pile No. 3/16/43 - Home Poll (I) 

[NAI] 


Government of India 
Home Department 


Express Letter 

From 

Home, New Delhi 
I'o 

The Secretary to the Government of Bombay, 

Home Department 

No. 3/l(>/43 - Poll (I), New Delhi, the 25th September, 1943 

Your letter No. S.D. VI9()69, dated 17th September,’ 1943. Paragraph 2 of our letter of 10th 
August^ read with paragraph 3 of Defence Department letter No, 5-DC(6)/43, dated 2nd 
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March/* may be open to the interpretation which you have placed upon it; but you have 
misunderstood our intention. While the general principle holds good that frivolous applications 
from security prisoners for interviews witli their legal advisers are to be discouraged, we feel 
that principle is largely safeguarded by not allowing more than one interview before proceed- 
ings are instituted; and we regard it as important, zdter duly considering all aspects of the case 
and especially the practice in the United Kingdom, that persons detained without trial should 
not, except in special cases and for special reasons, be denied reasonable facilities for obtaining 
legal advice. Our intention is in fact correctly conveyed in the wording of tlie new sub-paragraph 
(11) of paragraph 11 of the Central Government Security Prisoners Order, 1942, which we 
are fully aware is wider than the formula laid down in the Defence Department letter of 2nd 
March, but which, in our opinion, would not debar the rejection of an application which was 
clearly frivolous. 

2 In view of our general responsibility for tlie treatment of persons detained under the 
Defence of India Rules and directed against any single Provincial Government which consis- 
tently rejected all applications for interviews with legal advisei*s from such persons, we must 
ask you to reconsider your decision to treat the new rule as a dead letter and see whether 
you cannot agiee to fall into line with the procedure advocated in our letter of August 10th. 
We shall of course be prepared to accept responsibility for defending any departure from this 
procedure in the case of certain persons detained at the instance of tlie Central Government. 

Secretary to the Government of India 


I. Doc. Jifi. 

J Doc 70 

A. Noi printed. 



Official Notings — Maxwell accepts Asoka 
Roy’s point about new ordinance 
(28.9.1943-30,9.1943) (extracts) 


file No. 44/57/43 - Home Poll (I) 
|NAI| 


Home Department 

We must, I think, accept with regret the conclusion arrived at by the Hon'ble the Law Member 
in para 2 of his minute' that the requisite changes should be effected by means of a 
self contained Ordinance rather than by amendments of the existing Rule 26. This possibility 
had always been contemplated and does not affect the substance of our proposals. 

2. As regards para 3 of the Hon’ble the Law member’s minute,'' I would concede in 
principle that the Advisory Committee procedure is best; but the view adopted by the Home 
Department (as stated in para 5 of the draft Summary)^ was based on the extreme administrative 
difficulty of adopting such procedure in India. We experienced similar difhculties in constituting 
tlie Reviewing Committees some time ago. A ’high executive officer’ who was not immediately 
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concerned with, or responsible for, the order which had to come before the Advisory 
Committee would be difficult to find or to define in statutory form. Similarly the definition of 
'a high judicial officer" would require care and possibly consultation with High Courts which 
would delay the promulgation of the proposed Ordinance. It must be remembered that cases 
to he dealt with by such an Advisor>' Committee might arise at any time and in any numbers 
and in this country, where the number of officers available for such purposes is so very limited, 
we have to be on our guaxd against creating by statute obligations which it might be very 
difficult to fulfil. We do not know the composition of the Advisory Committees in the United 
Kingdom. But boUi officials and non officials would be more easily obtainable tliere, and in 
this counuy it would be impossible, I fear, to associate non-officials with any such procedure, 
rhe point should, of course, be raised explicitly in the Summarv^ for council stating the Hon’blo 
the Liiw Member's \'icws. But on the whole we would prefer to be relic\'cd of this obligation. 

3 . With regard to para 4 of the Hon’ble the Law Member’s minute,^ 1 have not the U.K. 
Regulation available at the moment. But if we are to proceed by Ordinance this model might 
well be consulted. On the other points affecting delegation, I think we might accept 
Mr SundaramV view and drop suggestions (1) and (3) of para 4 of the draft Summary.*' Ilio 
position, I take it, will be that any order passed bv a subordinate aiitliority will be of an intei iin 
nature until reported to, and confirmed by, the order of the Government concerned. 

[. I he draft Summary' will now need some revision. Where die recommendations ol 
Home Department are stated in line 6 and onwards of the draft Summary w'e should e.xplain 
the reason for tTeferring to proceed by a self contained Ordinance and then explain the new 
[)roviMon5 which it is proposed to incorporate more or less as .stated in the draft Summar>, 
but subject to Mr Sundaram’s comment on certain points and to what has been said above 
regarding delegation of powers iuid Advisory' Committee. Of die alternatives suggested at B 
in [)aia 3 of the draft Summary we may now, 1 diink, in view' of the advice of Legislative 
Department, adhere to the first (sec para 3 of my note of 

5 Ii would undoubtedly facilitate discussion in Council if a draft of the proposed Ordinance 
could be prepared and appended to the Summary'. 'Hie I^egislative Department. I believe, 
prefer to draft until the orders of Council have been obtained on the proposals, but in 
practii e this proct*dure may lead to delay since drafting may give rise to fresh questions of 
detail w hich had not been foreseen when the matter came before Council and would, therefore, 
reejuire fresh reference to Council. It should not be very difficiiit to adapt Mr Sundaram’s 
dralt notification to take the form of a self contained Ordinance. 

Defence Department should, I suppose, be kept in touch with these discus.sions. 

R.M. Maxwell 
Home Member, 28.9.43 
Secretaiy 

Sec roUirv 

j 

1 have revised tlie summary and pass it to legislative Department through defence Department 
t(;r consideration by the latter of the proposal in para 5 of H.M’s note. 

2. In revising the summary I have departed in two respects from H.M’s note. In the first 
place 1 have explained the proposals themselves in paras 3 and 4 of the summaiy, before 
explaining the reasons for preferring to proceed by a self-contained Ordinance. I think this 
comes in belter as para 5. Secondly, I have slightly amended the wording of the first alternative 
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(which has now been accepted) in para 3B of the original summary (para 3(2) of the revised 
summary). Instead of the words 'Including any representations that the detained person desires 
to make’, I have substituted 'including any representations that the detained person may have 
made’. The former version would invite fresh representations every six months and I doubt 
whether this was really the intention. In any case, it seems to me unnecessary and undesirable. 

(R. Tottenham) 
Secretary, 30.9.433 

l, 2 iUid 4. Doc. lOI. 

Not pnnted. 

.) diiH <) Not printed 

7 Doc-lri. 



Case of Radha Kanta Roy‘ 


(lovt. of Bengal (Home) File No. W563/43 
[Bengal Stiite Archives] 


Government of Bengal 


The 30th September^ 1943 


Order 

Whereas tlie Governor is satisfied with respect to tlie undermentioned person that, with a 
Mew to preventing him from acting in any manner prejudicial to the maintenance of public 
»)rder it is necessary' to make Uris order: 

Now, tlierefore, in exercise of the powere conferred by clauses (d) and (c) of Sub-rule (1) 
of rule 2(i of the Defence of India Rules, the Governor is hereby pleased to direct (i) that 
without prejudice to any further orders that may be passed by the D.M. Dacca the said 
uiidermentioned person shall, reside and remain in tlie district of Dacca (ii) that if at the time 
of the service of this order he is residing or remaining outside the district of Dacca he shall, 
witliin forty-eight hours of the service of this order, proceed direct to the said district and take 
up his residence ajid remain there, and (iii) that he shall keep the District Magistrate Dacca, 
informed of his actual place of residence • die disliict of Dacca and every change thereof: 

Tarliculars 

1^ adha Kanta Roy, son of Judisthir Roy, of village Cossipore, P.S. Batualla, district Dacca, and 
of 203, Maniktola Main Road, Calcutta, 

By order etc. 

Addl. Secy. 

• Doc:. 102. 


hm •<*> 
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Governor of Bengal to the Viceroy 


ITie Transfer of Power, Vol. IV, Doc. 158 


Sir T. RuUierford (Bengal) to the Marquess of Linlitligow 
MSS.F.UR.F. 1*25/43 


Govt. House, Calcutta, 2 October 1943 


Dear Lord Linlithgow, 

[Omitted: paras 1-3 dealing witli political situation in Bengal and also paras 5 to 12 — Kd.j 

1. High Court — 'I he less said about this institution as at present constituted the better. 1 
made a personal request to the Chief Justice to issue a direction from the High Court to 
Judges »'ind Magistrates about the kind of sentences appropriate for convictions of profiteering 
and disobedience of the Food Control Orders, or to agree to die Ix)c;il Govenimcnt doing 
>o. His reply was an attack on die Ministry*, and the suggestion that it was sufficient to instruct 
Public: prosecutors. Fhe High Court’s criticisms, however, on the Government's methods of 
dealing with ‘^tention cases were I consider justifiable, and I have turned down a proposal 
that we would re issue a certain delegations (rir| to District Magi.strates and Sub-divisional 
Officers of powers under Rule 2(i D.LR. subject to report for review by GovernmtMil. . . . 

Yours sincerc'lv 
T.(i. Riitherfoid 



Official Noting — Regarding the new ordinance' 
(dt 6.10.1943-R.10.1!)4a) (extracts) 


File Nt). 14/.57/13 ~ Home Poll (1) 
[NAIl 


Legislative Department 

I had a discussion with Sir Richard Tottenham regarding para 5 of the draft Summary,^ and 
he has agreed to the omissions indicated therein. Although the validity of restriction orders 
under rule 26 has not been impugned in the Courts the view taken by the Federal Court as 
to tlic validity of that rule and of section 2 of Ordinance XIV of 1343 hits the restriction orders 
as much as it hits the detention orders and we may as well cover the whole of rule 26 in the 
proposed new Ordinance, 

2. rhe intention is that the new Ordinance should provide for the continuance of all 
existing orders under rule 26 and for the application to them of the contemplated new 
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provisions, and that simultaneously with the promulgation of tlie Ordinance rule 26 should 
formally be cancelled. It is realized that a certain number of persons have been ordered to 
be detained under rule 26 by military authorities for purposes of interrogation etc. (vide para 
7 of summary),'* and the new provisions would equally apply to them, but the period for 
which tliey would so apply would not be long as tlioy would be brought under another 
Ordinance in the near future. 

3. We may accordingly concur in llie Summary and request tlie Draftsman to place on 
hie a preliminary dral't of the Ordinance as desired by tlie Home Department. Practically it 
would be a revised ‘Bartley Ordinance’. The draft notification which I had prepared on 10.9.43* 
might be of some assistance to the Draftsman in indicating [iresent requirements. 


K.D.K. Sundaram 
6.10.43 
Secy. 


I have revised the Restriction and Detention Ordinance. If Home Dept, thinks that in its 
n vised foim it is suitable for appending to the SummaiT it will be easy for me to get proof 
topit's made by the press for circulation purposes. 


1 See oaiiiiM Doc. 10.) 

1. i ;ui(l t Not printed. 


I. Bartley 
8.10.43 



Madho Saran Singh and others (Appellants) v. 
Emperor [Iqbal Ahmad, CJ., .\llsop and 
Bajpai JJ. - Full Bench (12 Oct. 1943)] 


.\IR, Vol. 30, Allahabad, pp. 379-03 


Ciiininal Appeal No. 494 of 15)43, Decided on 12th October 1943, from order of Sess. Judge, 
(.)hay.ipur, dt 19th November, 15)42. 

Iqbal Ahmad C.J. - After the promulgation of ordinance 15) of 15)43 on (ith June 15)43, 
numcrou.s appeals against the decisions of Special judges and Special Magistrates in cases tiled 
b\' them in accordance witli the provisions of Ordinance 2 of 15)42, were hied in this court 
•lud, in most of the appeals, the validity of ordinance 19 itself was assailed. A number of 
aj'plications under 5.45)1 Ciiminal 1*.C., were also filed .md in those applications as w-ell the 
iiuesiion of the validity or otherwise of ordinance 15) was directly and specifically in issue, 
before these appeals and applications were put for final disposal the question raised formed 
the subject of debate and discussion in and of decision by the Calcutta, Patna and the Madras 
High Courts, and the decisions of those courts were by no means uniform. To avoid conflict 
"i judicial opinion in this Court on the question raised, and also witli a view to have an 
•iuthoritative pronouncement for the guidance of the Sessions judges subordinate to this court. 



IKU Towards Freedom: 1943-1944 


who also have to deal with appeals preferred by persons filed and convicted under ordinance 
2, I constituted the present Full Bench. 

I'he circumstances that led to the making and promulgation of ordinance are not, and 
cannot be a matter of controversy and those circumstances are set out in ttie judgments of 
the Calcutta, Patna and the Madras High Courts which will presently be referred to. 

[Omitted: Quotation from relevant portions of the Federal Court judgment of 4 June 1943, 

and from section 3 of Ordinance 19 of 1943 — Ed.| 

It was contended on behalf of the appellants that Ordinance 19, iuid in particular S.3 of 
tliat (Ordinance, was ultra vires the ordinance-making authority of the Governor-General. This 
question w;is first raised before, and decided on 12tli July by a Special Bench of tlie Calcutta 
High Court consisting of Derbyshire CJ, Khundkar and Sen JJ. in A.I.R. 1942 Cal. 4®:!.' All 
the three judges delivered sepiu-ate judgments. Derbyshire CJ., in the course of his judgment, 
observed that in view of the circumstances under which, and the speed with which, the 
•mending ordinance wiis passed, it would be unfiiii to criticise it in the way that a statute 
might be cnticKsed. 'Hie proper course, in my opinion, is to take the (.)rdinancc as a whole 
;uid in the light of the surrounding circumstances construe it so as to give effect to what 
apptMFs to be its proper meaning. 

He pointed out that the language of S.3, apart liom sulvs. (3) is involved and that in that 
secuon words of definite and clear import like ‘matle and declared lawful and confirmed’ *ls 
are usuallv iis< d ‘where it is desired to legalize something illegally done in the past’ were not 
used In this i.onnoxion he made reference to various validating Statutes and observed that 
‘to take away retro.spectively* from the convicted persons the right to have their conviclitms 
quashed, would require legislation in tlie clearest possible terms as was done in the validating 
.Statutes .set out above - implication or inference is not enough. 

He du n indicated the anomalies diat would arise if the construction of sub-s (1) of S 
contended tor on behalf of the Crown was accepted and summari/ed his conclusions as 

toll.)S\S. 

Af the OiHinancc as a whole, as I tliink it ought to be kioked at, and having reg.ud to what 
:t riovulfs and what if omits to piovide, and haring regard also to the circumstances in which it wa.s 
iM-’S' d, I ;tni of ilie opinion that the meaning ,uul purpose of S.3 were iliat sentences already passed 
should continue to have effect as if they had been passed by a valid court, until under rights tlierein 
giv»:n to those convicted by the special courts, those sentences (onld be reviewed or dealt willi in 
appCiil undei the provisions of Cnniinal Proceriure Code when tliry should be dealt with according 
t(» law. One impoiiant feature of that law, declared b\ »he F*‘deral Court on oth June 1943 . . 'vas 
th a sLu.h s#‘niences were invalid and being based upon convicUrins in courts which had no legiti 
luiiKjrilv In my opinion, it is the duly of the proper court which has appellate or revisional jurisdiction 
III the areas m which tliese sentences were passed to havi* tliose convicUnn.s brought up before it and 
quashed and, fiiitlier, to direct dial the persons concernefl vsould be dealt with according to law in the 
oifiinary courts according to tlie ordinary process of law. . . 

As I read that judgment of Derbyshire C.J., it appears to me that he did not hold that the 
Ordinance in question or any part of it was ultra vires the legislative powers of the Governor 
General. He, however, held that sub-s. (1) of S.3, of the Ordinance had tlie effect of validating 
the tnals held under ordinance 2 only up to the time that the matter was taken in appeal or 
revision or came before the appellate or revisio’ial authority and that, thereafter the conviction 
and the sentence must be deemed to have been passed by a court that had no jurisdiction 
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to hold the trial and should, accordingly, be quashed forthwith. Khundkar J., agreed with the 
judgment of Derbyshire CJ.; Sen J., on the other hand, disagreed with the majority of the 
judges constituting the Bench and held tliat S.3 is ultra vires. In the course of his judgment 
he is reported to have observed as follows. 

Ihcre is a fundamental difference between a Sovereign and subordinate Legislature. No court can 
question the validity of a law made by a sovereign Legislature like the Parliament inasmuch as it has 
unfettered legislative powers. Bodies of persons given legislative powers by Parliament are in a different 
position — they are subordinate or non-Sovereign la^gislatures and as such their Acts may bt adjudicated 
upon by Courts which in a proper case, may declare them to be ultra vires ... a non- Sovereign 
Lipgislature which has made a law wliich is ultra vires of itself cannot by a subsequent Act declare such 
law or any part thereof to be intra vires. To permit this would be to permit a Legislature with powers 
limited by some other authority to enlarge its powers by its own Act without reference to the authority 
creating it How if this cannot be done directly, obviously it cannot be done indirectly, by means of 
flraJ’ting or other devices. 

The question under consideration then came before the Patna High-Court and was decided 
on 2()th Julv, 1943, by Brough and Sinha f.J., in A.I.R. 1943 page 346.^ lliey formulated the 
question lor decision in the following w ords. What, if any, is the legal effect of Ordinance 19? 
Brough J., held that the substance of the Ordinance, that is to say, the execution of the 
sentences passed by the Special Courts, subject to such modification as may be made on 
merits on appeal or in re\1ew, has been expressed with sufficient clarity to take effect and is 
not ultra vires, and Sinha J. agreed with this conclusion. The question whetlicr sub-s. (1) of 
S.3 of ordiaance 19 embodies a valid proposition of law was then considered and decided 
bv a Full Bench of the Madras High Court on 10th August 1943 in A.I.R. 1943 Mad. 602.*^ 
The learned Judges had copies of the judgments of the Calcutta and Patna High Court* before 
them and they di.sscnled from tlie Calcutta decision^ and agreed with the pronouncement of 
the Patna High Court. In tlic c ourse of arguments befe ie us the Advocate-General stated that 
the Bombay High Ccjurt and tlic Chief Court of Sind had agreed with tlic decisions of the 
Patna and tlie Madras High Courts, but the Bombay and the Sind decisions have not so far 
been reported. It would tiius appear that, even tliough tlicre is conflict of judicial opinion as 
M gards the validity and effect uf sub s. (1) of S.3, the weight of authority at present is in favour 
ol the view that the sub-scction is intra vires the legislative powers of the Governor-General 
and that subject to the rights of appeal and [lowers of revision given by sub-s. (2), the Uial 
held by the Special Courts must be deemed to have been held in accordance with the code 
of criminal procedure, 1893 (5 of 185)8), by a Session Judge, an Assistant Sessions judge or a 
Magi.strate of the first class respectively, c seising competent jurisdiction under the said code. 

In other words, the sentences passed by .the special couils cannot be set aside on the ground 
that those sentences were passed by a court dial had no jurisdiction to do so, and the appeals 
tnd revisions have to be heard and decided on the mcriLs. Tliat die answer to the question 
under consideration is beset with considerable difficulties is apparent not only from the fact 
that die view taken by Sen J. did not find favour with Derbyshire CJ. and Khundkar J. and 
furdier that the view taken by all dicse diree eminent judges did not commend itself to the 
Patna and the Madras High Courts, but also from the fact that dierc is not even unanimity 
betwecMi the three judges con.stituting die present Bench and my brother Bajpal J. is disposed 

agree with the view taken by Sen J. To say the least the matter is involved in great doubt 
and that doubt will be set at rest only on an authoritative pronouncement by the Federal Court 
where, I am given to understand, appeals raising the question under consideration are pending. 
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In these circumstances if I adopt the one view or the other, it is obvious that I do so with 
great diffidence and with equal respect to the leai ncd judges from whom I dissent. After giving 
due weight to the aiguments that have been addressed at the Bar, and giving the question 
mv best consideration I am disposed to agree with the decisions of the Patna and the Madras 
High Courts, and I respectfully adopt the reasons given by the learned judges of those Courts 
in support of the conclusions arrived at by them. I shall, however, summarize, as briefly as 
possible, tile reasons that have led me to adopt this course 

[Omitted: An extensive listing of the reasons — not very brief — Ed.] 

For the reasons given above I hold tliat sub s. (1) of S.3 is valid and operative and that 
Ordinance 1!) is inlra vires die Ordinance making power of the Govcmor-Ceiieral. 

Allsop J- — I agree with the conclusions of the learned Chief Justice. As we were referred 
i(» a passage in Stubbs' Constitutional History of England on die subject of the distinction 
between statutes and ordinances, I think it is necessary to point out the danger of the fallacy 
of equivocation. Ihe temi ‘Ordinance’ in Sch.l), (joveinment of India Act, has not necessarily 
die siune meaning as it has in the passage to which our attention was drawn. It w<'is doubtless 
used in the schedule in the first instance because an ordinance was to have effect only for a 
certain peiiod but that limitation has now been withdrawn. It may be, as the learned Judges 
of the Fedora] Court have observed, diat it is intended that ordinances should be temporal v 
but diat IS a matter of policy, not of law. It is possibly the intention to have them re consideied 
at some time by legislative assemblies or councils but they will at no time automatically cease 
to have cffeti I hey will continue in operation till they are repealed and in that respect thev 
do not differ from any Act or Statue. It is to be remembered too that the proniulgaiitm of an 
( Ordinance is not an executive but a legislative action. Government of India Act has given die 
Governor General legislative powers in times of einefgency and he is the sole judge of die 
question whether an emergency exists. It may appear wrong to some that legislative functions 
.should be exercised by a single person but it is our duty to construe the Act as it is and not 
to (]ue.stinn the policy upon which it is based. In the circumstances which existed when 
ordinance 19 of 1943 was made, that Ordinance had die s;unc force as an Act of any legislative 
bod\' created by the Government of India Act and die Govcmor<3eneral had the same 
legislative powers as any such body would have had. As that is so, it seems to me wise in 
order to avoid the danger of any unrecognized effective influence to test the validity of th(‘ 
ordinance a.s diough it was the Act of a legislative body. 

If the Ordinance had been such an Act, 1 can see no ground on which its validity could 
have been questioned. 'Hiere is no provision in the Cfovcrnment of India Act preventing die 
Legislature from creating Courts of any kind for the trials of criminals or from laying down 
any procedure which such Courts should follow. Ihc Fedend Court held that it was withui 
the competence of the Governor-General to create special courts with their own proceduic 
for the trial of offences of certain types. It found that ordinance 2 of 1942 was defective not 
in substance but in fonn, partly because it did not expressly repeal certain sections of the 
code of Criminal Procedure and partly because it did not itself decide which cases were to 
go before the special courts. 'Fhc legislature could have re-enacted ordinance 2 of 1942 after 
removing these formal defects and there is no question of its attempting to do indireedy what 
it could not do direedv. 

If the person designate who presided over the special courts set up by Ordinance 2 of 
1!)42 had no power to try and punish oiTenders ihelr position was no better or worse than 
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that of Courts Martial and I can see no reason why the principles laid down in 1907 A.C. 93 
should not apply to this case. Tlie fact that these persons happened also in otliei capacities 
to preside over regular criminal courts would make no difference. When they dealt with cases 
under the ordinance, they did not purport to exercise jurisdiction under the code of Criminal 
Procedure. If they had no jurisdiction under the ordinance, they had no jurisdiction at all, no 
more jurisdiction than a military officer or anybody else who took it upon hiniselt to try and 
punish an offender. I he fact tliat Natal has a Sovereign Legislature and India Subordinate 
legislatures does not, in my judgment, affect the issue. Except in so far as the powers of the 
Indian Ix^gislatiires are expressly limited by the (Jovernment of India Act they are plcnai^^ 
powers as large and of the same nature as those of Parliament itself. There is nothing in the 
Ciovernment of India Act to prevent an Indian Legislature from passing a validating Act of 
the kind with which their Lordships of the Privy Council were dealing in 1907 A.C. 93. 

It was suggested that Ordinance 19 of 1943 did not deal witfi any subject within the 
Legi.slative Lists excepts possibly preventive dct..ntion. It ceilainly does not deal with that 
subject. It deals with the punishment of criminal offence already committed and I cannot 
understand how tliat matter can be excluded from the denotation of criminal law and criminal 
procedure. We were refeired to some remarks made in a treatise on the Constitution of the 
United States of America which, in my judgment, are not relevant. Ilie pow'crs of Legislature 
in the United States are limited by the wi'itten Constitution of that country which lays dowm 
certain fundamental rights, llie powers of the Legislatures in India are limited only by the 
(Government of India Act which is in quite different terms and makes no reference to any 
such rights. I can see no reason for holding tliat ordinance 19 of L943 is invalid and difficulties 
(if any) in applying it would not make it so. I hold dial the ordinance is intra vires and that 
that the sentences passed by the Special Courts arc valid till set aside on their merits by an 
appellate Court. 

Bajpai J. — One appeal and four miscellaneous proceedings are listed before us, and it 
is not necessary for me to slate in detail what these five proceedings are, but it is sufficient to 
say that in each one of them the general effect ol the Repealing Ordinance, 19 of 1943, has 
got to be considered. Prior to this ordinance, ordinance 2 of 1942 had been promulgated by 
which certain special criminal courts were constituted, and the applicants in the present cases 
were tiled under the above ordinance. Most of the High Courts in India, including this court, 
had held the special criminal courts ordinance (ordinance 2 of 1942) intra vires, but the 
Calcutta High (^Jourt in A.l.R. 1943 Cal. 285 was of the view tliat certain sections of the said 
ordinance were ultra vires, and on 4th June 1913 the Federal Court by a majority affirmed 
the judgment of the Calcutta High C( Tt. It will be convenient at this stage to state exactly 
what the Federal Court decided about ordinance 2 of 1942 and 1 can do no better than quote 
(he views of the majority as put down in the head. Note of (1943) 6 F.LJ.F.C. 79 at page 80. 

Under S.292, Government of India Act, 1935, so long as 5, 23 and 29, Criminal P.C., have not been 
‘altered, repealed or amended by a competent Ix^gislature or otlier competent authority’ those provisions 
f»f the Code must govern every criming proceeding botli as regards the tribunal by which a crime is 
to be tried and so as to the procedure to be followed. ITie Special Criminal Courts Ordinance, 2 of 
1942, has not by itself repealed SS.28 and 29, Criminal P.C. It is only the order of the executive 
authority passed under S.5, 10 or 16 of the Ordinance, in respect of each case or group or class of 
cases that in fact operates to repeal those provisions of the Code to divest the regulai* courts of their 
jurisdictions and to invest the Special Courts of tlieir jurisdiction and to try any pailicular case or group 
or class of cases. Such executive orders cannot in law have any such effect and therefore SS.5, 10 and 
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1() of the Ordinance are open to objection as having left the exercise of the power thereby conferred 
on expcuave oflicers to their absolute and uni'estiicted discretion* with any legislative provision or 
dii-ection laying down the piolicy or conditions with reference to w'hich the power is to be exercised. 

The learned Advocate-General tlirew a challenge to the counsel for llie appellant and the 
petitionei-s to show if the Federal Court had any^vhere used the word ultra vires in connexion 
with the Repealed Ordinance. It may be ctmeeded that the word ‘ultra vires’ has not been 
used by the leamed judges of the Federal Court, but this is only a verbal diflerencc. ITiere 
cannot be the slightest doubt that their lordships arrived at certain definite conclusions on the 
main grounds of attack against the validity of the Ordinance, and a perusal of those grounds 
makes it abundantly clear tliai Ss.5, 10 and 10 of the Repealed Ordinance were open to grave 
objections. From the point of view of the Goseniment a serious situation w\'is brought intt> 
existence, for thousands of people had been convicted throughout tlie length and bread tli of 
BnUsh India under the Special Criminal Courts Ordinance and were undergoing terms of 
inipnsonmenl and had piiid fines. The genesis of the Repealing Ordinance (Nt). 10 of 
IS. therefore, fairly obvious; and it is set nut in the latter ordinance that wherexs an emergenev 
had arisen which made it necessary to repeal the Special Ciiminal Courts Ordinance, 

:2 of 1142) and to provide for certain matters in connection with such repeal, the (Jovernnr 
genet ill wiui pleased to make and promulgate the Repealing Ordinance, in exercise of the 
powers confened by .S.72, Government of India Act (2U Geo V, C.2). 1 shall have myself 
to consider the five picmsions of tlie Repealing Ordinance later on. At jiresent 1 may say at 
once that the ^hgh Courts of Madras, Patna and Bombay have held that the eflect of the 
Repeiding Ordinance is to validate the tnals and sentences passed under the .special Criminal 
Omits Ordinance, and the CalculU High Court has held that no such result is achieved. 

Hic Repealing (Ordinance consists of five sections. ITip first section says that the ()rdinan< e 
inav be called the Spetuil Criininal CoiuLs (Repeal) Ordinance l!Md, and shall come into 
force at once. The second section says that the Special Criminal Courts Ordinance, IfMJ 
(hereinafter refened to as the said ordinance) is hereby rept^aled. Fhe third section which 
deals with confiiination and continuance, subject to appeal, of sentence, says in elTect tJiat a 
sentence passed by the Special Courts shall continue to have elTect as if die trial at which ii 
was passed had been hedd in accordance with the code of Criminal Procedure, 1898, ,ind 
notwahstanding anything contained in any other law any such sentence shall be subject to 
surh rights of appeal as would have accrued and to such powei^i of revision as would have 
been exercisable under the said code if the sentence had at a trial so held been passed on 
the date of the commencement of this Ordinance ITie fourth section says that where the trial 
ot any case pending before a court constituted undci the said Ordinance has not concluded 
before the date of the commencement of this Ordinance the proceedings of such Court in 
the case shiill be void, and the case shall be deemed to be transfciTod to certain other couiLs 
wh<; will enquire into or try’ die case in accordance with die code of Criminal Procedure, 
1898. 'Hie fifth section provides for indemnity in the ca.ses of seivanLs of die Crown for passing 
any sentence uodcr the said Ordinance or for carrying out any sentence passed by dtc Special 
Criminal Courts. It might be made clcai that wherever the words ‘the said Ordinance’ are 
used, the leferencc is to the Special Criminal Court Ordinance, and wherever the words ‘this 
ordinance’ arc used die reference is to the Repealing Ordinance. 

lire decision in Benoari I^ ,Sanna’s case was given by the Calcutta High Court, on 2 1st 
April 194!^., and the decision by the Federal Court m the same case given on 4th June 1943. 
Tlie Repealing Ordinance came into force on 5th June 1943. The Government must, therefore 
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be deemed U) have been on their guard ever since 21st April 1943, and I cannot, therefore, 
assume that the Repealing Ordinance was enacted in a hurry and therefore, it sliould be 
construed in a spirit favourable to the Crown. All penal enactments, as a rule are interpreted 
in an atmosphere free from all bias and, if necessary, where tJiere is an ambiguity, in favour 
i}\ the subject. There is a slight difference between ordinary legislation and legislation by 
ordinance. Stubbs in his book on Constitutional History of England, Vol. II, f>. 015, points 
out the difference between an ordinaiy statute and an ordinance in the foli(*wing passage 
which might be quoted with advantage: 

llic statute claims perpetuity: it pretends to the sacred character of law, and is not supposed to 
have been admitted U) the statute hjII except in llie full belief lliat it is (‘sLiblished for ever. The 
ordiiiiuice is rather a tentative act which, if it be insufTicicnt to secure its object or if it operates 
mischievously, may be ea.sily recalled, and if it be successful, may by a subsequent act be made a 
statute . . . the fiuidamenud distinction appears to lie far deeper than any tiling here stated, while in 
at'tual U-Se the statute and the ordinance come moie closely togeilier The statute is primarily a legislative 
act, the ordinance is primarily an executive one. 

And ihc jVderal Court in Benoari LaH\\ cua/' lias said; 

‘ Though legislation by oidinance has been given the same effect as ordinary' legislation 
and die ambit as to die subject matter is the .same m both cases, there are two fundamental 
points of dilTcronce. One is that by the very terms of S.72 of Sch. 9. Constitution Act, the 
operation of die ordinance is limited to a period of b months (and even now it is only 
lemporarv, though the particular limit has been removed), and secondly, it is avowedly die 
exercise of a special power intended to meet an emergency . These two circumstances 
flifferentiating legislation by Ordinanct* from normal legislation afford giound for doubting 
the applicability of die principle of Burah\ case ordinance. Tuilher, it is only consistent 
with the special character of this kind of law-making die responsibility for it should have 
been laid on the Ciovcnioi General whose personal judgment and discretion must be taken 
to be a veiy important factor. It may be that his jiosiiion cannot be described as that of an 
‘agent’ or ‘delegate', but the very conception underlying the ordinance-making power so 
tonnects it with the personal judgment and discretion of the Governor-General that the 
objection against delegation to subordinate executive authorities of any matter of principle is 
even more serious in this case. (Head — note of (1943) (i T.LJ. 71 at p. 81). 

T his is perhaps not a matter of great importance for it may be conceded that under S.72 
of sch.9, Constitution Act, the Goveinor-(Jencral can promulgate ordinance within the ambit 
of his power and the ordinance will havr die same effect a:^ an ordinary law, but its temporary' 
chaiactcr has to be borne in mind. It may be said tliat all legislation in a sense is temporary, 
but this is not quite accurate. It is true that legislation can be repealed and then its force is 
lost, but an ordinance by its very nature is temporary for it is limited to the period of emergency 
which has come into existence and an emergency is in its character more or less, ephemeral. 

Validating Acts are not unknown to law, and Derbyshire, CJ., in A.l.R. 1943 Cal. 489 has 
mentioned some of the Validating Acts. Broadly speaking, the Validating Acts are of two 
kinds. (1) Where it is intended to validate iui act done by another person when that person 
had no power to do that act, provided tlie lack ot power in that person does not arise from 
any want of legislative power in the authority seeking to validate it. In the former case, the 
validation will be all right, but in the latter case, according to my view, the validation will be 
futile, as it will be an attempt to exercise a power which ex hypothesi did not exist. In the 
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statutes referred to by die learned Advocate-General the defect in the Acts sought to be 
validated did not proceed from any want of power in the legislature validating those Acts; 
but where, for example a particular legislature has no power to legislate with respect to 
persons and things beyond a certain territory but erroneously passes an Act which affects such 
persons and things and attempts to bring about certain rural relation, then upon the discovery 
of the mistake and after knowledge diat the Legislative Act was void, it would not be open 
to the same legislature to declare that the Act was a valid one, because that would amount 
to a repetition of the same mistake, legitimate legislative devices are well-known, but the 
present legislation, to my mind, is not amongst those legislative devices. By S.5 of this Ordinance 
indemnity is granted clearly for acts done under the Special Criminal Courts Ordinance, and 
by S.4 it is clearly provided that where the trial of cases pending before the Special Criminal 
Courts has not concluded at the date of the commencement of the Repealing Ordinance the 
proceedings of the Special Criminal Courts shall be void; but I do not think that the sentences 
passed by the Special Criminal Courts in concluded trials have been legalized. In this matter 
S.Jl and the general effect of the Kepeiiling Ordinance — its pith and substance — has got to 
be considered. The general effect may be said to be the repeal of the Special Criminal Courts 
and the provisions of S.4 and the result of the Federal Court decision make it quite clear tliat 
the trials by the Special Criminal Courts are absolutely void. Is it possible then to argue that 
although the trials were held by the Special Criminal Coiuls not invested with proper 
jurisdiction, the sentences passed by them would be justified? It might be argued that all that 
matters between lire subject and the Crown is the sentence for all practical purposes, but witli 
all respect I make bold to assert that the trial and a valid trial also is of great importance. As 
has so often been said, Justice should not only be done but should appear to be don^' and 
the appearance of justice, and even the semblance of it, can be obtained only when the trial 
is regular. The Special Criminal Courts are repealed and yet their sentences are said to be 
operative. The trials are rendered void, the process through which the sentence has been 
passed is without jurisdiction and yet it is laid that the sentence or, in other words, the 
punishment is effective. Ordinance 19 of validates sentences passed under ordinance 2 
r)f 1942. and this is endeavoured to be done by the employment of fiction. As regards tlic 
meaning of the expression ‘deemed to have been* employed in subcl. (3) of S.3, the 
observ ations of their lx;rdships of the Privy Council in UXiO A.LJ. 73, are pertinent and they 
are as follow's. ‘Now when a person is deemed to be something, the only meaning possible 
is that whereas he is not in reality that something the Act of Parliament requires him to be 
treated as if he were’. 

By the use of legal fiction, the sentences which were nullities are revived and treated as 
sentences passed by a Sessions Judge, an Assistant Sessions Judge or a Magistrate of tlic 
first class. liCgal fiction is a ‘portent contrivance’, and S.537, Criminal P.C., is very often 
utilized for curing certain errors, omissions and irregularities, but under cover of legal fiction 
death sentences cannot be resurrected. The Repealing Ordinance operates on sentences 
which came into existence before the ordinance was passed, and Ordinance 2 of 1942 and 
the sentences passed under it arc dead. But if an authority has no power to bring about a 
certain result directly, it cannot bring about the same result indireedy by the employment 
of a fiction. Ordinance 2 of 1942 created courts but did not invest them with juiildiction 
over any class of cases or persons but left it to the executive to invest those courts with the 
requisite jurisdiction, and this the Governor-General had no power to do under the constitution 
Act The result was that all proceedings before such courts were ultra vires, and the sentences 
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and convictions were nullities and did not exist in the eye of law. By ordinance 19 of 1943, 
the same sentences passed by the same courts which were not properly invested with 
jurisdiction are validated by the employment of a ‘colourable device’. And in substance and 
in truth the Governor-General says in effects: 

‘Although I have not properly invested the Special Courts with jurisdiction, although the 
proceeding before such courts were nullities and although the convictions were therefore void, 
yet without bringing into existence Specicil Court with jurisdictions validly conferred, I declare 
and say that those sentences passed by those courts are valid and should be treated as sentences 
passed by other courts which are already in existence.’ 

If this in fact is the result of the new legislation, then is not the Govemor-^General usurping 
judicial powers and is it not in effect and substance as if he himself is passing the sentences? 
And I believe it is firmly established that tlic executive cannot usurp the functions of a court 
and pass a sentence. So far as the powers of the legislature are concerned, there is only one 
provision that I know of which can legislate in this direction, and that is provided for in List 
2, and the Legislature can pass a law regulating ‘preventive detention for reasons connected 
with the maintenance of public order; persons subjected to such detention’ (List 2, No. 1); but 
this is a Uilteient tiling from passing a sentence. The sentences, according to the Repealing 
Ordinance, still stand firmly rooted in a jurisdiction which, it is insisted, is good, although as 
a result of the Federal court decision tliey stand rooted in proceedings taken by Special 
Criminal Courts which had not been invested with jurisdiction properly. Speaking about the 
validity of the sentence I feel inclined, though not in a spirit of levity, to quote what Tennyson 
said about l^ncelot: 


‘His honour rooted in dishonour stood, 
and faitli unfaitliful kept him falsely true.* 

lliere is a distinction between Sovereign legislation iuid subordinate legislation. Legislation 
by Parliament is a S<ivereign legislation and legislation by the Governor-General or the Central 
I.egislature or the Provincial Legislature is a subordinate legislation. The Constitution Act, 
namely the Government of India Act, 1935, ‘is enacted by the King’s most Excellent Majesty, 
by and with Uic advice and consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority of tlie same; and no Court in India 
or in England can question the validity of anything contained in the Constitution Act. The 
Same, however, can not be said of an Act passed by the central Legislature or an Ordinance 
promulgated by the Governor-General. A subordinate 1 legislature has limitations upon its 
law-making powers. It can legislate onh* in respect to matters over which it has jurisdiction 
and Courts can declare (as indeed the Federal court has declared certain provisions of the 
Special Criminal Courts Ordinance ultra vires) that in certain respects the sub-ordinate 
legislature has exceeded its powers. As Sen J., observes in A.I.R. 1943 Cal. 489 at page 505: 

It follows from this tliat non-Sovercign legislature which has made a law which is ultra vires of itself 
cannot by a subsequent act declare such law or any part thereof to be intra vires. To permit this would 
be to permit a Legislature with powers limited by some authority to enlarge its powers by its own act 
without reference to the authority creating it. Now if tliis cannot be done directly, obviously it cannot 
be done indirectly by means of drafting or other devices. 

Section 72 of Sch. 9, Government of India Act, cannot be questioned because it is the 
result of sovereign legislation, but the provisions of the Ordinance (being promulgated by the 
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Governor-General who is subordinate to parliament) can be scrutinized and in proper cases 
can be declared ultra vires where they are beyond the powers conferred by the Constitution 
Act. 

It is said on behalf of the Crown that certain rights of appeal against the sentences have 
been provided in S.3 (2) of the Ordinance and they are sufficient safeguards, but it must be 
conceded that the validity of cl. (1) of S.3 is to be determined by that clause alone and not 
by a reference to clause (2). But I am of the opinion that this right of appeal is, more or less, 
illusory. A notional trial has come into existence and the trial by a Special Judge is deemed 
to be a trial by a Session Judge and one by a Special Magistrate by an Assistant Sessions 
Judge and one by a Summary' Court by a Magistrate of the hrst class, and it is provided that 
the prior trials should be deemed to have been conducted by a sessions judge, an Assistant 
Session Judge and a Magistrate of the first class respectively exercising competent Jurisdiction 
under the Code of Criminal Procedure. Now under the Criminal Procedure Code Sessions 
Judges and Assistant Sessions Judges conduct their trials with the help of a jury or with the 
help of assessors. Under S.418, Criminal P.C., in trials by jury appeals lie only on questions 
of law. If tlierefore regard is paid to the provisions of cl. (2) question of fact cannot be agitated 
in connection with those offences where the trial by the Session Judge and the Assistant 
Sessions Judge in respect to a particular offence would, under the law, have to be conducted 
with the help of a jury. Where previous trials were held by a Summary Court, the convicted 
persons will have a right of appeal on questions of fact, but as the repealed Ordinance had 
special rules of evidence and special rules of procedure it will not be open to tlic appclIanLs 
to show that certain procedure provided by the Criminal Procedure code was violated and 
certain rules of evidence enunciated in the Evidences Act were not followed. Apart from that, 
the pith and substance of the Repealing Ordinance is that the former proceedings are rendered 
void and it will be necessary for the appellate Court to' look into those void proceedings and 
to try and administer justice within a narrow compass. 1 do not, therefore, think that the right 
of appeal is, in any sense, a valuable right 

I shall now discuss some of the important cases which have a bearing on the point under 
consideration. 

\Omitied: References to more then a dozen cases, from the legal history of British India, 

Canada, and the Union of South Africa — Ed.) 

. . . The principles laid down in these cases are applicable to the point under discussion 
in the present cases, and I hold the view that the sentences passed by the Special Criminal 
Courts under Ordinance 2 of 1942 must be quashed. 


Appeal dismissed. 

V.B.B. 


1 IVk.. 

2 1.)(k: .50 

.1 D<i< s 47 and .50. 

i \hjL 71 

5 Doc. .'M. 


<»• KR* 
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no 


Official Notings regarding 
(dt 19.10.1943) (extracts) 


File No. 44/57/43 - Home PoU (I) 
(NAIj 


new ordinance 


H.M. 112 
44/57/43 - Poll (I) 
OfTicial Notings 


1. Ill paragraph 3 of my note dated 24.9.43/ when I said that the Advisory Committee might 
lonsist of a high executive officer of Government silting with a high judicial officer, I intended 
that the Committee should consist of specific officers falling within certain categories. 1 did 
not intend that the words ‘high executive officer* or ‘high Judicial officer’ should be used in 
the Ordinance. My idea is that tlie Central Government and each of the Provincial Govem- 
nients should have an Advisory Committee. In the case of tlic Central Government, the 
A(l\ isoiy Committee might consist of, say, the Secretary or tliejoint Secretary of the Legislative 
Department and the District Judge of Delhi or any District Judge of 10 years’, standing. In 
ihe case of a Pro\'incial Government, the committee might consist of, say, tlie Judicial Secy, 
and a District Judge of 10 years; standing. 

2. As regards tlie draft Ordinance itself, I would prefer that the proviso to clause 6 (1) 
should be omitted. 1 do not think the proviso is really necessary. Tlie substantive provision 
merely enacts that the orders of detention should not be capable of being challenged on one 
particular ground. If there are other valid giounds of challenge they would be available to 
the detenue witliout tlie help of the proviso. 

3. As regards clause 11,1 would like to have the matter further considered. As tlie clause 
stands, courts cannot call for the production by a public officer of the representation, but there 
IS, nothing to prevent the detenue from using a copy of the representation in court or sending 
It to the Press or giving it publicity. Either clause 1 1 should be omitted as being ineffective 
or made effective by adding a further provision making it penal to publish the representation 
or the grounds of detention and also making such representation or grounds inadmissible in 
evidence in a Court of I^w. 

4. As regards the Preamble, I am inclined to prefer the old one, but would like to have 
it added to in order to bring out that the object of tlie grounds of detention and to put a limit 
to the duration of such detention. 

5. Rule 26 should remain in the Suitutc Book, tliough possibly as a dead letter, till the 
question of vires is decided by the Priv)' Council. The cancellation of the Rule now may mean 
that the Privy Council will refuse to adjudicate on the validity of a Rule which is no longer 
in force. 

A. R(oy) 
Law Member 
19.10.43. 

Home Dep t (Sir R. Tottenham) 

I Doc. 101. 
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m . Official Notings — Economic warfare against the 
• Congress (dt 21.10.1943 to 26.10.1943) (extracts) 

File No. 3/17/43 - Home Poll (1) 

1 N .\11 


We could issue a fairly convincing and rather cutting reply to the C.B.R.’s niemoJ I do not 
think we need, in any case, delay the issue of our letter until we have C.B.R.’s final views 
and I would be inclined to delay our reply to C.B.R/s memo until we have issued our draft 
and to present them with a fait accompli. 


(SJ.L. Olvei) 
Under Secretarv' 

rhis memo needs no reply. The CBR have only made some debating points imd do not 
(as I read their letter) object to the principle. The suggestion in para 7 of their memo will 
do.' When we issue our letter, we shall endorse it to C.B.R. for action as in para 7 of their 
memo. 

V. Sahay 

We had better consult L.I). 
Signed. S.J.L. Olver, IH.lO.Tl 
Under Secretaiy 

I^ejhiilabve Department 

H.L). :3/17/y 

This Department does not appear to have seen tliese papers hitherto, and I must observe that 
the legal aspect is wider than that discussed in the present p.u.c "Die fact tliat the reasons foi 
refusing a licence are in certain cases expressly required to be recorded in writing is relevant 
only in that this requirement inevitably facilitates the public disclosure of the policy. 

2. I assume at the onset that it is not contemplated to give this policy legislative sanction, 
and in the absence of such sanction the wide range of the policy envisaged in the draft letter* 
will, I fear, have to be whittled down in one, if :.ot two, directions before it will find an> 
support in the courts. 

3. A policy based on the refusal of licences definable as those ‘which may be expected 
to be a source of proht to their possessors’ would, I have no doubt at all, come in for rough 
treatment by the courts, and would, I suspect, prejudice those cases where licences may 
legitimately be refused by reason of the applicant’s anti-Go'XTnment activities. It will not 
suffice, as Mr Olver in his note of 23.7.43 would do, to take a stand on a literal reading (»f 
words, and rely on the use of ‘may’ as opposed to ‘shall’. Tlicie is ample judicial authority 
that the use of ‘may’ may, and often does not, imply an unfettered discretion, and that it may 
in certain contexts be indistinguishable from ‘shaJl’. (Page 143 of Mr Bartley’s edition of the 
General Clauses Act may be seen in this connection.) 

4. According to Crazies ‘On Statute l^w’ {4th Edn, Page 250) - in deciding what may 
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be done under statutory powers Courts ol law will always take into consideration the objects 
for which the statutory powers have been conferred.’ 

And later (at page 252) in discussing a case where a public company was given power by 
tlie legislature to acquire land, Judicial authority is cited for the view that - 

It is not sufficient for the company to make a mere statement that the proses for which they are about 
to exercise their power ... arc within tlic contemplation of the Act; tliey must do more than this, they 
must be prepared with satisfactory evideiue to prove this to a court of justice if they are (.died upon 
to do so. 

5. ITierc can be no doubt that the couits would entertain a declaratory suit brought against 
a refusal to grant a licence on the contemplated grounds, or that they would ^tpply the principles 
embodied in the two quotations above to the exercise of statutory powers by authorities of 
(jovemment. These two principles may be briefly put in the form — (i) the use of the power 
must be relevant to die purposes of the enabling law; and (li) the onus of showing that the 
use complies with (i) is upon the authority using the powder. I am convinced therefore that 
the C'ourts would hold as ultra vires action implementing a policy which does not rest on the 
(list of th<.*sc; piinciples, but in fact ignores it and is aimed at hitting the pocket, and perhaps 
the livelihood, of the individual. 

(i. Rut I do diink that the contemplated action can be taken in respect of certain licences, 
i.e. those where tlie individual’s and (jovernrnent activities are relevant to the purpose of 
licensing; in which particular cases c;in oe judged only with reference to that purpose. To 
consider some examples, I do not Uiink that much exception can be taken to the Madras policy 
within die limits to which it w«is confined in G.O. No. 387 dated 17.2.43,^ dial is, in relation to 
licences in respect of aims, explosives and poisons (though I am extremely doubtful about the 
last), or more generally to any refusal in respect of which the reason indicated in the last 
senteiue of piu^a 5* of that ordei can be given without mental reservation. Petroleum in my 
view is a borderline case: the ratioiuile of the licensing of this substance is that it is dangerous 
to life and property when not luuidled and stored wiJi proper caution. But it is also a recognised 
\v(*apon of the ‘fire-bug, and as such I think there is some justification for withholding the 
authority to possess it in quantities from persons in touch with revolutionaiy activities. But surely 
the borderline is definitely crossed when vve come to licences under the Cinematograph Act, 
and emphatically so with stamp v endors' Licences, c.xdse and salt licences and the like. 

7. The grant of mining concessions and leases of land are perhaps on a different footing 
and not governed by principle (i). Here government is functioning not so much qua Govern- 
ment in its executive capacity as qua owner of property property rights, and may as such 
legitimately decide by any criteria it chooses witli whom it will deal. 

H. The above indicates the major din'ction in which I tliink tliat the contemplated policy 
will need to be modified before it could hope to sumve challenge in the Couits. A lesser 
point is that the recent trend of cases in Uie courts would seem to disclose a judicial dislike 
for the criterion of ‘suspicion’ or even ‘reiisonable suspicion . Under principle (ii) the court 
will throw the onus on the Government autli.mty of justif\ing his proper exercise of power, 
and this being so, there would seem to be no murowing ol scope in adopting the less debatable 
Madras formula ‘known supporters of tlic Congress.’ 

(H.U. Benjamin] 
A.D.S. 22.10.43 

J iigree generally with Mr Benjamin. I.L.R. 42 Bom. 259 at p. 279 et seq is direct authority for 
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die proposition that the mere expression of a statutory* provision for the issue of licences in 
terms of 'may’ does not operate to vest the licensing authority with absolute discretion to grant 
or withhold a licence at pleasure. In the light of that case and of more general principles, I 
apprehend that the courts, if moved in this behalf by die aggiieved party, would intervene to 
o\ emile a refusal of a licence in pursuance of the policy enunciated in the draft letter, unless 
it could be shown either (1) that the statutory provisions applicable to the relevant licences 
were so drawn as to vest the licensing audiority with absolute discretion to grant or refuse the 
same, or (2) that the ground of refusal (paragraphs 2 and 3 of the draft letter) was widiin the 
scope and objects of the enactment imposing the licence requirement. 


1. J and 3 .Vo Doc. 87 in Chapter I “ Vet. B 
4 S’o IhK. H-t in Chapter I - Sect B 

.1 D(k 18 in thtd 


(G.H. Spence] 
Secy. 2^110.43 
[A.K. R(oy) n.M.j 
26.10.4.3 



Official Notings — K.Y. Bhandarkar informing 
dates of cases fixed for hearing (extracts) 


File No. 25,43/13 - Homo Poll (I) 
[N.Al] 


Notes from the Defence Dept.: 

NoUtes have been served on the Central Govt, in case of falpade's latest appeal to die 
Federal Court and application of the Bombay Govt, for leave to appeal to the Priv'y Council 
again a the earlier judgement of the Federal Court in the siune matter.' Bcith these arc fixed 
f(jr lieariiig on the 1st November . . . I'alpade is not withdrawing hLs appeal though 
released. . . . 

3 . As regards item III the Central GoM. has received notices of 8 appeals to the Federal 
Court from judgement of the Patna High C^ouit, r/' 4 appeals from those of Nagpur Higli 
Court and one of from that of the Allahabad High Court. One more notice of appeal from 
a decision of the Madras High Court will be shortly issued. ITiesc appeals are fixed for hearing 
early in November, some on the 2nd and other on the Bth. 


K.Y. Bhandarkar 
21.10.43 


Notes in the Legislative Dept. Solicitor’s Branch: 

. . judgement pronounced by the Federal Court on 1st Dec. ’43 in favour of the validity of 
the Ordinance No. XIX of 11143. 

. . . the record of the Federal Court in Benori Lai Sarma’s case^ is being printed and 
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despatched to the Privy council ... the record of the Federal Court in Shibnath Baneiji’s'^ 
case (re. Ord. XIV of 1943), is being printed. . . . 


K.Y. Bhandarkar 
10.12.43 
Asstt. Solicitor 

Home Poll (I) File No. 25/G/43. 

Subject: Statement of cases involving the validity of Ordinances- 

In all 19 Appeals were heard together from decisions of Patna, Nagpur, Madras and Allahabad 
High Courts. These decisions ware all in favour of the validity of the Ordinance. The judgement 
of the Federal Court was pronounced on 1st Dec. 1943. Ordinance XIX of 1943 was held 
valid. On merits Appeals were in some cases allowed but in most of tlie cases the Appeals 
were dismissed. 

(Ground on which decision is based. 

1. Hi: Oiilinance is within the legislative powers of the Governor General. 

2. The language of section 3(1) ol the Ordinance is intended to meet the requirements 
insisted upon in the previous decision of the Federal Court in Benoari Lai Sarma’s 
case and should be given full effect. 

A. Section 3(1) confers validity and full effectiveness on sentences passed by the special 
courts functioning under Clrdinance II of 1942. 

I Doc. 27. 

J Dots 34 and 2/1.^. 
s I )ori 33 and 82. 

I Doc 7ti. 



Government of Punjab to the Government of 
India — Treatment of Security Prisoners 


Kile No. 3/16/43 - Home Poll (1) 
1NA1| 


1) O. No. 5172. A.D.S.B. 
i’unjab Civil Secretariat, 

128 Lahore, dated the 23rd October, 1943. 


My dear Tottenham 

Will you please refer to your most secret denii official letter No. 3.16/43 — Political (I), dated 
October the 9th, 1943,‘ regarding interviews between security prisoners who have ben under 
interrogation and their legal advisers? 

‘L I am desired to say that d»e Punjab Government admit the force of your objections to 
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denying security prisoners all interviews with their legal advisers after their removal to jail 
custody, and are, tlierefore, now introducing the rule, a copy of which was forwarded with 
mv secret memorandum No. 3087-A.S.B., dated September the 17th/20th,‘^ 1943. 

3. As stated in my deini official letter No. 165~N of September the 23rd, 1943,^ the Punjab 
Cfovemment do not believe that security prisoners and others held in the I.ahore Fort for 
interrogation arc tortured or maltreated. Such methods would be merely short cuts to the 
e.xtraction of statements but not to the .extraction of truth, and it will, I tliink be admitted that 
the statements recorded in tlie Fort at Lahore have proved to be remarkably reliable and 
straightforw'ard statements of fact and surprisingly free from the false admissions which torture 
might be expected to extort. We do not believe that such statements could have been obtained 
by inhuman treatment. At the same time, it is obvious that no suspect can be expected to 
incriminate himself and his associates unless considerable pressure is exerted on him. llie 
actual mediods of interrogation naturally viuy^ with the psychologj' of each individual, but the 
main (actors governing success in interrogation are lui intimate knowledge of the suspect’s 
background and antecedents, patience, perseverance and concentration, skill in handling men 
and detailed questioning. In otlier words, our interrogating officers do no more thiui pit then 
brains, know ledge and determination against those of the persons whom they :ure interrogating. 

1. The Punjab Government aie not surpiised to learn that certain quarters aie not altogeihei 
prepared to accept the assurance gh'en that Punjab metliods of interrogation do not involve 
inhuman treatm^Tit, as they have reason to believe that tlie successes in interrogation obtained 
in the Punjab in recent years have led to some resentment at the exposure of the failure ol 
some Provinces to use interrogation as an aid to intelligence. 1‘hat we have nothing to conceal 
should be apparent from a recent offer made by Wace to Jenkin that Special Branch officers 
from other FVovuices should be asked to collaborate • with Punjab Cnminal Investigation 
Department officers in tlie interrogation of suspects belonging to their IVovinces. A titse in 
pt^iiu IS that of Jai Parkash Narain whose interrogation has been postponed till the arrival of 
qualified interrogating officers from Bihar and Bengal, because Wace did not feel that his 
officers had necessary’ knowledge to interrogate him with any reasonable hope of success. 

Yours sincerely, 
(F.C. Bourne) 

Sir Richard Tottenham, C.S.I.E., I.C.S., 

Secretary to the Government of India, 

Home Department, 

New Delhi, 

1 Not printed 

2 Uoc !fH 

Not printed. 


•a> 
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Tottenham’s memo for the Viceroy’s council on 
the new ordinance (dt 26.10.1943) (extracts) 


File No. 44/57/43 - Home Poll (I) 
[NAl] 


. . . After referring to the provisions of Regulations 18 (8) (3) (4) and (5) which dealt with the 
nuinner in which an aggiieved person might make representation after being furnished with 
suc h particulars as would enable him to present his case, the (^hief Justice observed that 
‘Provisions similar to that are completely omitted from rule 2() of the Defence of India Rules. 
1 draw attention to this matter in the hope that those responsible for this legislation may 
consider it’.* 

2. In making these remarks the Chief Justice was under misapprehension in two respects. 
In the first place Regulation III of 1818 dex's not contain a specific provision for enabling 

the detenu to be told what are the grounds for his detention and for enabling him to show 
cause against it. The preamble to that Regulation refers to the fact tliat when it is determined 
that any person should be deprived of his liberty thereunder, he should at all times be allowed 
freely to bring to tlie notice of Govemment all circumstances relating eitlier to the supposed 
ground of such determination or to the manner in which it may be executed. 'Fhe operative 
part of the Regulation (section 5) reads: 

die officer in whose custody any stale Prisoner may be placed is to forward, witli such observ'ations as 
may appear necessary, every repre.sentatinn which such state pnsoncr may from time to time be desirous 
of submitting to the govemment. 

riie Government of India are advi.sed (by a min dc of the Law Member dated 7lh of 
( )ctober 1932) that the policy of the Regulation is tliat the prisoner should be in no better 
position then to gue.ss why he has been under pe-sonal restraint. The Regulation does not 
contemplate that he should know the grounds, far less that he can demand disclosure. 

In the second place, although it is tine that there is no direct provision in Defence Rule 
2G for allowing a detained person to show cause against his detention, there is, of course, 
nothing to prevent any such person from making any representation he may wish to 
Government and many of them have, in fact, done so. 

It is also true that the observations of die Chief Justice do not relate to any judicial issue 
before the court and diat, as an expression of opinion, they have no binding force. 

3. Nevertheless, the Home Depaitment recognize diat comments of diis character coming 
Ironi a high judicial authority have considerable effect on the public mind and must be 
examined with the respect that they deserve. Fhe Home Department have for some time felt 
that the provisions of Defence Rule 26 in so far as they relate to detention are defective in 
several respects, namely — 

(1) the detention once ordered is of indefinite duration; 

(2) no provision is made for the periodical review of cases; and 

(3) no explicit provision is made giving the detained person a right to be heard on his own 
behalf or to be informed of the reasons for his detention. 

Provisions of this kind, which are inherently in accordance with the public conscience, 
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would not weaken, but rather strengtlien, our position in holding persons in detention without 
trial, rhe Home DepartmenU therefore, recommend that the law governing detention without 
trial should be amended to contain provisions on the following lines: 

(1) As soon as mav be alter an order of detention has been made the Government concerned 
shall - 

(a) inform the person detained of die grounds on which the order has been made 
against him. sc^ far as it may be possible to do so without divulging secret information, 
;md shall furnish him with such p;u'ticuhus as ;ue in their opinion sulficient to enable 
him to present his case; 

(b) inform him of his right to make representations to Government in writing with 
respect to his detention; :uid 

(c) secure tliai he shall be given the earliest opportunity ol making such rcprescntati(ms 
if he so desires. 

A proviso should be added to the effect that no public officer should be compelled to 
produce in evidence the grounds for detention or anv representation in writing made uiuin 
tJiis provision and also to prohibit the disclosure to the [iiiblic of the grounds for detention 
or the contents 4)f ;uiy such representaUon. 

(2) \o order of detention shall continue to be in force for more than six months provided 
that ihe Government corieenied, after further consideration of all the circumstances ot the 
Ciise, including imv representatjons that the detained person may have made, may extend the 
penod of de’ ntion for periods not exceeding six months at a time. 

4 I'he Home Department further consider that it would be desirable to restrict tlic poweis 
of subordinate authonlies (to whom, at present, powers to make detention orders may be 
delegated under section 2 (4) and (.i) of the Defence, of India Act) on the lines adopted in 
the Tnited Kingdmn, where a Regional Commis.sioner under Regulation 18 BB may direct 
the detention of a person ‘pending consSideration by the Secretary of State of tlie question 
whether an order should be made against tliat person undei Regulation 18 B’. 'Hie provision 
suggested should be to the effect — 

:a) tliat everv' subordinate authority to w^hom the power to make detention orders is 
delegated should report to Government evciy order of detention made by him as 
soon as possible after it had been made and should also foward to Government, with 
the least possible delay and with such comments as he might wish to make, any 
representation made by any person detained under his order, and 

(b) that all orders of detention passed by subordinate authorities should, w'hcn .so reported 
be examined by Government and should only remain in force if approved by 
Government, in which case tlie order of the subordinate authority should be replaced 
by an order of Government 

5. In the ordinary way tlujse proposals would be given effect to by amending Rule oi 
the Defence of India Rules. In view, however, of the fac t that, as matters now stand, the 
Federal court has not decided one w'ay or the other on the valid’ty of that portion of Ordinance 
XIV of which purjjorted to validate Defence Rule 20 ancl in view also of the fact that 
an appeai on this point to the Pr'vy Council is pending, the legislative Department recommend, 
and the Home Department agree, that the best course will be not to touch Defence Rule 20 
Itself but to promulgate a self-contained Ordinance which will embody the whole of its 
provisions, including those now under consideration. Since such an Ordinance would contain 



Struggle in the Law Courts 1181 


several new features which would go a considerable way to meet public opinion, it should 
have a better reception than most Ordinances; and there is also the fact that an Ordinance is 
less liable to alteration than statutory rules and therefore would confer a greater degree of 
permanency on the provisions proposed above. A preliminary draft of such an Ordimmce is 
accordingly attached to this summaiy.^ It will be seen tliat it reproduces in a self — contained 
form ilie existing provisions of Defence Rule 2b, covers the proposals made in paius 3 and 
1 and premdes for the continuance of the existing orders made under Rule 20 and the 
Application of the new provisions to those oiders, so far as the\' are capable of application. 

b. The observations of the Chief |ustic:e quoted in paragrajih 1 refer also to the advisory' 
(ommittee to which orders of detention may be lefcrred under Regulation 18 B of the United 
Kingdom Regulations. 1 he Hon ble the Law Member has suggested that (iciveniment might 
concc'de the principle of advisoiy committees, though lUil necessarily on the United Kingdom 
model. He suggests diat tlie advisory committee might consist of a high executive officer of 
(;ovt*rnment sitting with a high judicial officer. Ihe committee should than advise on the 
recorded materials, which should include the grounds furnished to the person detained and 
anv leprestMitation made by him. It would be possible, in his opinion, to protect the grounds, 
ilie represLiitauons and any proceedings of tin' committee from being produced in court in 
loiinection with a habeas coqous application or otheiwise: and die committee should deal 
onlv with original orders of detenUon and not with orders extending the period of detention. 
Till* Home Department recogni/e that any amendment of the law which did not introduce a 
counterpart of the advisoiy committee sysiem in India would be unlikely to give complete 
StiiisfacUon to public opinion in this c ountr\'; and they do not deny that the committee procedure 
IS best in principle. Neverdieless, diey consider that die svstem would be unwoikable in this 
lountry, where the number of different aiiUiorities concerned and the number of detention 
ordeis are considerably greatei than in the United Kingdom, and they are convinced that 
(h)verninent must be careful not to create by statute 'ligations which in practice it would 
l)e \'i.*rv difficult to fulfil. Great practical cliflicullies weri' actually experienced in constituting 
rcN'iewing committees some time ago to examine dc lenlion orders; and if there was a legal 
obligation to appoint such committees difficulties would immediately arise regarding their 
(omposition and the manner in which it should be definc^d by law. Consultation would almost 
certainly be necessary both with Provincial (iovenimenls and with High Courts, before the 
woiding of the law could be settled, and this would only delay the promulgation of the 
proposed ordinance; tlieie is also no doubt tliat it would be extremely hard to find suitable 
high executive officers who had not been concerned with, or responsible for, tlie orders which 
had to come before the advisoiy committee. The Home Dc'partment w'ould definitely prefer, 
thcM i'fore, to be relieved of this obligation. 

7. ITiese propo.sals have received the' general concurrence of the Defence Department. 

1 he proposals in paras 3 and 4 would gravely onibai rass them. 1 he militaiy authorities in 
Assam and Bengal have already been compelled to use Defence Rule 129 and Defence Rule 

for the detention of a considerable number of enemy agents w ho have been sent into India 
from Burma and other countries; and it is quiie possible that the numbers of such persons, 
Civil and military, will reach very large proportions. Certain militaiy' officers have already been 
vesti‘d, by delegation, with powers under Defence Rule 26 and, in the nature of the case, it 
i'i difficult to establish the guilt, or the degree of guilt, of the persons arrested. ITie most careful 
examination, and often most prolonged interrogation, are necessary to establish grounds for 
fiction; and the authorities to whom powers under Defence Rule 26 have been delegated 
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would be gravely embarrassed if their powers of detention were restricted in the manner 
proposed. ITie Central Government itself would also be gravely embarrassed if it became 
necessary to confirm every order passed by subordinate authorities, to inform each detained 
enemv agent of grounds for action against him, to invite representations from such persons 
(che\’ ma\' run into many hundreds), and review each case at frequent intei*vals. llie Home 
Department recognize the force of tliese objections and consider that some special powers 
(quite independent of Defence Rule 129 and Defence Rule 26) should be devised for dealing 
wiih this particular problem. 'ITie Defence of India Rules, Jis drafted, were not really intended 
for such a purpose. In this opinion the Defence and Legislative Departments agree and certain 
proposals on these lines are already under consideration. Meanwhile the Home Department 
recommend that their proposals should be accepted to cover the cases of persons who are 
normally made the subject of detention orders. If this recommendation is approved, they 
further recommend that the proposals should be communicated to provincial Governments 
for information, but not for an expression of opinion, before they are given effect to. 

8. 'ITie case is submitted for H.E.’s o^^ders whether it should be circulated to Horrble 
Members, either for opinion, or for discussion in council. 

R. Tottenham 
26.1(u:i 


Secretary to the Governor-General (Personal) 

Circulate to lion Members vrith a view to discussion in council. 


1 .S-o l)<K 17 (Chief lustjce Dei b\ shire’s judgement) 
J Nor printt'd 


Wavoll 

2y.i().4;< 



Official Notings — Treatment of security 
prisoners (dt 29. 10. 1943-7. 11. 1943) 
(extracts) 


File No. 44/37/43 - Home Poll (I) 
IN.Ml 


llie excellent summary' prcpau'cd by office gives a clear general picture of this very 
i omplicated (|uesUon as it is ever likely to be possible to obtain. We have asked for information 
urgently from ihe U.P. to complete the picture. Even then, it wi.il be seen that we are on many 
points of detail far from clear as to what the provincial practice is. With the exception of the 
few outstanding points which will be dealt with below, the siuiation as regards matter of 
principle is I think satisfactory; there is no doubt that there has been a considerable levelling 
up since the issue of our letters of July 21st^ and September 14th;^ and no alteration of our 
principles as they now stand, nor any further general letter to provinces on the subject, appears 
necessary for the moment. It would, nevertheless, be of considerable value particularly round 
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about Assembly time, if we could have a more complete picture of the detailed practice in 
provinces. It is not, I think, any good going back repeatedly to provinces over individual 
details and I would suggest as an alternative, and more hopeful method of approach, that we 
should adopt a procedure similar to that used foi obtaining statistics of the Congress movement 
1 would suggest that we should supply to provinces a printed or cyclostyled form giving in 
one column, the principles laid down by us for the treatment of both Congress and non-Con- 
gress S.Ps. and asking them to note against each, in another column, the practice adopted in 
the province. Tlie result would be a tabic on the lines of the enclosure to the Bengal letter 
of 31.8 43^’ and w'c could ask pnninces to let us have a revised version every six months, 
limed to arrive shortly before the opening of tlic autumn and spring scissions of the legislature. 
It is now too late to hope to gel any complete statement on these lines before the coming 
Ncssion; details of provincial amendments to their rules are gradually coming in and helping 
to complete the picture; and I would suggest therefore that we should wait until about tlie 
middle of December and then address Provinces on *hese lines asking for their first statement 
to be submitted by about the end of March. I think incidentally that all Provincial amendments 
and orders, a number of which have been included on the correspondence Folio I, should 
he removed and kept separately and I think the clearest way will be to keep a separate set 
(»l provincial rules and orders for each province as a separate loosc leaf folio, to which 
amendments arc made as they are received. 

2. As observed above, tliere is at the moment no matter of principle arising out of further 
provincial replies since the issue of our letter of 14th September. The only question of general 
application is that raised in para 4 of the Punjab Government letter of 9th October.^ lliis is 
not quite as simple as it would appear at first sight. As far as correspondence is concerned — 
and this is only speciOc point raised by the Punjab — our principle can probably be taken as 
lepresenting a minimum only, and there is orobably p'' j?reat objection to any province which 
wants to exceeding that minimum as tlie Punjab have i >ne. On the other hand, there are a 
number of matters of principle where more generous treatment tlian that laid down by us 
would be definitely embarrassing; an obvious example is that of parole, and such questions 
as accommodation, allowances and funds and possibly even interviews, fall within the same 
category'. We cannot, therefore, agree to a general interpretation of our principles as minima, 
below which provinces should not lower their standards, but which may be exceeded at the 
provinces’ discretion. There are one or two other examples in which our principles have been 
exceeded — the question of diet in Sind, for instance, referred to below, and I think our 
attitude must be that, in the interests of uniformity, the principles laid down by us should be 
as far as possible striedy adhered to, provincial practice Tuithcr falling short of them nor 
exceeding them. 

A general reference to this question might be noted for inclusion in the letter to provinces 
suggested in the preceding paragraph. 

The following individual points arise trom provincial replies and may be dealt widi in 
separate letters to the provinces concerned. 

(a) Bengal: Correspotidence of congress S.Ps. see item 7 of statement B enclosed with their 
letter of 31.8.43.^ We could reasonably insist on any Bengal S.P. whom the Provincial 
Government can definitely call a Congress, as opposed to a terrorist, prisoner (see para 
2 of their letter), to conform to our principle as regards correspondence; the number is 
not great, but, on the other hand, the principle is I think important. We might I think 
extend the references and insist that this restriction of correspondence should be applied 
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to all security prisoners detained in connection with the Congress movement whether 
they are regarded as 'Congress’ or ‘Terrorist* by the provincial Government. I think we 
should be justified in insisting on this but the point is for orders. 

(b) Punjab: Our reply to para 4 of the Punjab letter of 9th October/ should 1 think be to 
the efifect that we wish our principles to be as strictly observed as possible in the interests 
of uniformity, but that in the specific matter of correspondence raised by them, we agree 
that withdrawal of the concession already granted would be undesirable and have no 
objection to the practice continuing; we should ask for examples of any other specific 
points on which their practice exceeds our principles. We should at the same time 1 
think specifically enquire about family allowances, which were previously forbidden to 
Congress security prisoners in the Punjab. 

(c) C.P.: In their letter of 7th October^ they have indicated that their practice in regard to 
correspondence of Congress security prisoners is rather more liberal than our principle. 
As in the case of the Punjab. I do not think we need object and no separate reply to 
the C.P. is necessary. 

(d) Orissa: In their letter of 1 7th September, ^ Orissa express the intention of retaining their 
single class of security prisoner. Since they have only two non-Congress security prisoners, 
we need not object at this stage, but there would 1 think be no harm in our making it 
clear that should the number increase, we should regard a separate non congress 
classification as essential. An added reason for this is that as regards amenities (see paia 
2, diet allowances in their letter) their prisoners are at present apparently treated as class I. 

(e) Sind: In para 2 of their letter of 1st Ocl"* Sind have refused to accept our principle that 
where segregation between Congress and non-Congress S.PS. was not possible, classi- 
fication of Congress S.Ps. should follow that adopted for non-Congress S.PS. They are at 
present therefore treating their Congrt*$s security prisoners as a special single class, which 
is incidentally getting class I treatment, although they are not segregated fi’om the ordinary 
non<ongress security prisoners. Our principle was I think based on the idea that it would 
give rise to difficulties in practice if persons of roughly equivalent status, kept together, 
were treated differently according to whether they were Congress or non-Congress, anil 
this reasoning still seems to me sound, though Sind have in practice apparendy had no 
difficulty in enforcing the differential treatment. Owing to superior treatment which their 
Congress security prisoners are getting, they would doubdess find it difficult now to adopt 
classification which would result in the down-grading of a number of their prisoners, llie 
only real objection that I see to their present practice is that all their Congressmen are 
receiving class I treatment, which is in many cases doubdess not justified. 1 doubt, however, 
whether it is worth our insisting on the enforcement of our principle in this case, and I 
would suggest that we should write accepting the present position, but stating that if 
further Congress prisoners were detained, we would expect our principle to be observed. 

SJ.L Olver 

29.10.43 

V. Sahay 
29.10.43 

As regards the question of principle dealt with in par.a 2 of Under-secretary’s note, our difficulty 

in practice has been to get provinces up to a certain level of treatment of security prisoners 
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rather than the reverse. ITie treatment which we have prescribed has in general been that 
which we considered sufficient, but not more than sufficient, to enable us to defend it and we 
should, I think, be putting ourselves in a false position if, after all the efforts we have made 
to improve the general level of treatment, we now asked provinces to scale down their practice 
in certain matters in which provinces should not be allowed to be too generous. 'Fhese are 
really security matters rather than matters of ordinary treatment and are mainly concerned 
with interviews and correspondence. I should not be inclined to countenance too much latitude 
in regard to interviews; but in regard to correspondence wc can allow provinces a certain 
margin particularly where, as in the Punjab, more latitude in regard to correspondence is 
accompanied by greater restrictions in regard to interviews. In such matters as segregation, 
diet, classification, etc., I should leave provinces a fairly free hand except where their treatment 
was obviously below the general level. These remarks will apply to the proposals made in 
para 3 of Under Secretary’s note. . . . 

I do not think I shall require these papers when tlie various questions in the Assembly are 
to be answered, but the combined statement at flag F will probably be useful at that time. 

"Vhe various Assembly question files are returned herewith. 


R.M. (Maxwell) 
Home Member, 7.11.43 


1 Summary of replicas received from the iVovinvOs regarding the practices adopted by them in the treatment 
ol Security Prisoners - this summary is not printed. 

2. Doc. :>o. 


.'i, 4, Ft, 6, 7, 8, f) and 10. Not printed. 



Govt, of Orissa to the Govt, of India — 
(dt 30.10.1943) (extracts) 


File No. 44/2/43 - Home Poll (I) 
|NAI] 


In reply to your secret D.O. No. 44/2/43 - (11) Poll (I) Oated the 28th August, 1943,' to 
Bowstead regarding the treatment of prisoners detained under rule 129 of the Defence of India 
Rules, I am desired to say that the gist of the proposals seems to be that, where any investigation 
has to be done during the period of detention under rule 129 or where the prisoner has to 
be interrogated, he should be in Police custody, while only in those cases where no further 
investigation is required as to the necessity for detention or where no interrogation has to be 
done, the prisoners aio to be detained in jail custody. In the opinion of the Provincial 
Government, however, the mere fact that the Police are investigating the case against the 
suspect should not make it necessary to detain him in Police custody. As regards interrogation 
also, this can be done by interview in jail, or, if necessary, by temporary remand to Police 
custody for this purpose. There are certain practical difficulties in keeping prisoners in Police 
custody for any length of time, which would appear to render necessary the opening of a sort 
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of Police jail at every District Headquarters and the building up of a special Police staff trained 
;is jailors. It is also apprehended that this course will not be welhreceived by public opinion. 

2. A notibcation under clause (h) of sub-rule (1) of rule 129 has now been made by the 
Pxovincial Government (copy enclosed).^ 

I Not printed. 

J Nnl pnnted. 



Minutes of the Viceroy’s Council’s meeting 
(extracts) 


File No. 44/37/43 - Home Poll (I) 
[NAIl 


Wednesday, the 10th November, 1943, at 6 p.rn. 

Cvise No. I18/.56/ld. 

Pn^posed Ordinance to replace rule 2ti of die Defence of India Rules. 

IhfU'fU 

His Excellency the Viceroy. 

His E.xcellency General Sir Claude Auchinleck, (iCIE, CB, DS(), OBE, ADC. 
llic Hon'blo Sir Rt'gionald Maxwell, KSCI, CIE. 

The Ht^n’ble Sir jenney Raisinan, KCST CIE. 

The Hon’ble Dewan Bahadur Sir A. Ramaswaini Mudaliar, KCSI 
riie Hon'ble Sir Sultan Ahmed. D.L., Bamsterat I^w'. 

T he Hon’ble Malik Sir Firo/. Khan Noon, KCSI, KCTE. 

Ibf Hon'ble Sir Edward Benthall 

TTie Hf>n'ble Sir Mahomed Usman, KCIE. 

Hie Hon’ble Dr B.R. Ambedkar 
T he Hon’ble Sir Jwala Prasad Srivastava, KBE 
The Hon’ble Sir Jogendra Singh. 

The HoiTble Sir Muhammad Azizul Huque, CIE, D.Litt. 

The Hon’ble Dr N.B. Khare, M.D. 

The Hon'ble Sir Asoka Roy, Barrister-al I.aw. 

C.M. Trivedi, Esq., CSI, CIE, OBE, ICS. (Secy., War Department). 

J Bardey, Esq., (^SI, CIE, ICS. (Addl. Secy, and Draftsman, I>egislativc Department). 

Sir Richard T'oticnham, CSI, CIE, ICS. (Addl. Secy., Home Department). 

E.M. Jenkins, Esq., CSI, CIE, ICS. (Private Secy, to H E. the Viceioy). 

Sir George Spence, KCIE, CSI, ICS. (Secretary to the Executive Council). 

Decision 

TTie proposals were approved subject to further examination of . . . 



Struggle in the Law Courts 1 187 


(1) questions of detail including the question whether the provision for six-montlily review 
should be retained; 

(2) the simultaneous treatment <j1 tlie category of detenus referred to in paragraph 7 of the 
Summary. 

1 Not printed. 



Official Noting — Treatment of security 
prisoners: Question in Assembly 
(dt 11.11.1943) (extracts) 


File No. 22/62/43 - Home Poll (I) 
INAI] 


I presume that it is not intended, in icply to this question, to enlarge on the details already 
given to Sardar Mangal Singh (File No. 22/45/4d - Poll (I) ’ In connection with the reply to 
Saidar Mangal Singh’s question, II. M. has already been supplied with a statement showing 
the details, so far as we know them, in regard to v\hich Provinces have improved their treatment 
iis a result of our reference to Mr Krishnamachari’s resolution.*^ 

2. I put up a draft rej)ly. 


SJ.L. Olver 
11.11.43 
Under Secretary' 


1 Not printed — rpiestion legaiding healnicnt of piisoners. 
See I)nr 19 in C'h.ipter I — Se( C 



Official Notings — Maxwell’s discussion with the 
Viceroy (dt 12.11.1943) (extracts) 


File No. 44/57/43 - Home Poll (I) 
|NAIJ 


Discussed with H.Fl today. He noted the following points as outstanding for consideration- 

(1) 'fhe six-monthly period, 

(2) Supply of information to prisoners, 

(3) Advisory Committees and 

(4) The Commander-in-Chiefs p*)int.‘ 

(2) I think C.-in-C.’s point will be met if we give at least a month’s nodee to Provinces 
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within which the War Department Ordinance can be ready. Advisory Committees were not 
recommended in our proposals to Council and although the l.aw^ Member mentioned the 
point, I think Council have accepted our recommendations. As regards supply of information 
to prisonei's about the grounds of their detention, need we suppose that this will present anv 
materia] difficult) ? The main point for consideration will be the six-monthly period which 
might give rise to agitation for the release of Gandhi and members of the working Committee 
whenever renewal of orders became due. As I pointed out, this proposal could, if necessaiy, 
be dropped without affecting the other proposals. But 1 am not inclined to do so, especially 
as we are not accepting Advisory Committees. Although there is no such provision in the 
corresponding Regulation in Great Britain, sub-clause (2) of Regulation 18B has somewhat tht' 
some eff ect since under sub-clause (3) a refusal of the Secretary of State to suspend the operation 
of an order must come before the Advisory Committee. I feel myself that one of the principal 
causes of objection to the detention orders at the present moment is their indefinite duration 

3 H l\. proposed to consult Governois infonnally about this proposal at his forthcoming 
umieronce before bnnging the matter again before Council. For this puqiost' a sufficient 
number of copies of the draft Ordinance together with a covering Summaiy should be supplied 
lo P S \'. Probablv the Suminaiy placed before Council would be siitficienl. But Additional 
Secretaiv might consider whether it needs any modification for this purpose. It might be well 
to add the preliminar) explanations of these proposals which I gave in the Council di.scussion. 
For this purpose Additional Secretary' may refer to the first paragraph of the minutes of the 
discussion held n the K)th November. P.S.V. will circulate copies of tlie draft Ordinance and 
ol our summary pnvatoly to Governors before discussion with H.K. ITie (Jovemors’ Confeien( e 
will, I undei'sumd, begin a week hence, so necessaiy copies should reach P.S.\'. before then 
arrival. 

File IS returned herewiUi. 


R.M. M(axwell) 
Home Memlx'r 
12.11 H 

f )iir nummary for counciF was rather long and, if it had been a question of preparing a nev\ 
riiie, It might have been worth while coasidenng - 

(1) the replacement of paras I and 2 by a much briefer exposition of the Chief Justit e's 
comments; and 

(2) the replacenumt ot paras and 4 by somethi,,g much briefer on the lines of H.M's 
opening remarks to Council. 

Ilie stencil is, however, still in existence, and the summaiy does present the whole case 
in a sell- contained manner. I would, therefore, propose to retain it as it is, except for the last 
eight lines. The summary could then end at tlie words 'detention orders’. . . . 


R, Tottenham 

I . .St'f Doc. 1 23 — la.st para. 

2 Doc. 114 


<»• *!♦ -(i> 
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Press speculations about DIR and ordinances 
(12.11.1943 and 14.11.1943) 


FUe No. 22/62/43 - Home Poll (I) 
[NAI] 


V. 22/(i2/43 - Poll (1) 

Bureau of Public Information 
Government of India 

1 . Name of Paper The Bombay Chronicle 

2. Published at Bombay 

Dated 12.11.43 

Fate of Indian Detenus 

Delhi Speculations 

(From Our Correspondent) 

New Delhi, Nov. 12 

recent Federal Court judgements vis-a vis detenus has been under close examination of 
the authorities here. 

One view is tliat the provision under Defence of India Rules for indefinite detention without 
appeal is too drastic and contraiy to BriUoh concepucH of rule of law. 

Lobby circles believe Government is likely to mociily such provision with a view to give 
lacilities to detenus for right of appeal. Similarly the period of detention under Defence of 
India Rules is likely to be limited. It is pointed out that Government already possess powders 
under the regulations to indefinitely detain persons, if it is so desired. 

It is also learned that the decision to allow interviews witli Congiess detenus, including 
members of the Congress Working Committee has be cm left with tlic Provinces. 

22/62/43 - Poll (1) 

Bureau of Public Information 
(hnernment of India 

I Name of Paper The Bombay Chronicle 

^ Published at Bombay 

Dated 14.11.43 


Move to Review Security Prisoners’ Cases 

(From Our Correspondent) 

New Delhi, Nov. 14 

A Board of Revision I understand is being set up to review tlic cases of all Congress security 
prisoners periodically. 
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According to lobby anticipations Government is shortly amending Defence of India Rules 
which at present empowers indefinite detention. According to the revised plan, no detention 
will be permissible for more than six months, which period could be extended by six months 
at a time. 'Ihe defence will be furnished grounds for detention and be allowed permission to 
miike representation for refuting the charges. His represenUition will be considered by the 
Revision Board which otherwise also will review' c\Lses periodically eveiy six months. Con 
gressmen presently under detention will be regarded arrested ‘dc novo' and their ciises will 
be subject to re\iew immediately. 

i O “I , C.L.A. question regarding detention rules 
X ^ X • (extracts) 

Kilo No. ~ Home Poll (I) 

(\AII 


Bureau of Public Information 
Legislative Assembly 

Ihe question i down for meeting on 13. II.PJ43* 

IIX). Mr T.T. Krishnamachari: Will the Honourable the Home Member plea.se stale: 
what steps have been taken by Chivernment following the discassion in die House on 
the resolution for the better treatment of political posonei-s, to implement die assuraiues 
contained in the Honourable the Home Member's reply to debate; 

(b) whether the Central Government have framed a new set of regulations for the treatment 
nf pcjliticiil prisoners who are detained by dieir ordci^; and 
(( '. whether the Government of India have addressed the Prosincial Governments on the 
matter; if so, widi what results? 

The Hon'ble Sir Reginald Maxwell: 

(a) and (c): as a result of the debate on the Honourable Member’s resolution in the last 
session,* the Government of India addressed Provincial (foveriiments, laying dowm certain 
turther pnnciples in regard to the treatment of security prisoners. Khe n'sults were described 
in mv reply to Sard;u^ Mangal Singh’s question No 70 on November 10th. 

No.' 

Mr T.T. Krishnamachari: May I ask the Honourable Member il his attention has 
b^*en draw' in to the press note published m the 'Hindustan Times' (news item given below*) 
this morning which say that die Government ol India are considering the question of revising 
<letention rules, and that dicy propose to detain, under Rule 2h, only for six months, and they 
are setting up Revision Boards for considering the (piestion of further detention of ihcsi* 
people? - The Honourable Sir Reginald Maxwell: My attention has only just been 
drawn to the paragraph m question which appears to have been published without any 
authority. 

Enclosure 

Press Report — The Hindustan Times dt Nov. , liM.i 
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Government to Revise Detention Rules 

Selling up of Revision Boards 
Pioposcd Facilities for Security Prisoners 
(From our Special Correspondent) 

New Delhi, Sunday ... 14.1 \A‘A 

I understand tliat the Govemincnt of India are C(jnsidering the question of revising detention 
1 ules under the Defence of India Act. 

According to the proposed revision, a detention order under Defence Rules 26 will nonnally 
be for a period of six months, but the Government will have the right to renew any such 
Older for a further period of six months. In practice, Uiis will not make much difference, for 
the ( iovemment can keep a man in detention for any length of time by issuing renewal orders 
(*veiy SIX months. 

It is also proposed to set up Revision Boards in every province who will periodically 
rxamine the cases of detenus and make recommendations in the Government. 

Detenus w'lll, if they so desire, be given a statement of the charges against them. In reply 
lo these charges they will be allowed to make represenU^tions. For preparing their defence 
and placing their ca.se before the Revision Board they will be permitted to have the assistance 
f>l ilieii lawyers. 

I he profioscd revision follows to some extent, the recent changes in detention rules in the 
llnited Kingdom. 


I t'l.A (Ifbalrs - I f (o 21 Nn\ l‘)f:H( 1A Dclutrs. Vnl \\ l!)f,S WIMI.) 
J .Sff U(K U) in ( ’hajUfi I - Sec C' 



Extracts from the proceedings of the Governors’ 
conference, New Delhi, November 1 943 — 
(middle of Nov. 1 943) 


I'ilc No. U/57/43 - H.jinc Poll (I) 
|NAI| 


Dnill ordinance replacing Rule 2(i of lh<* Defence of India Rules.' 

rhe Viceroy said U\at this measure, which he had asked the Home Member to circulate 
to Covernore during tlieir sUay at New Delhi, had the hill support of his Executive council. 
Me would be obliged if Governors would communicate their remarks to the Home Member 
as ‘ioon as possible, as the case would come before Council again shortly. He hoped that the 
cliange would not cause undue inconvenience in the Frovince.s. 

Ihe Ciovernor of Bengal said that it was important that the new Ordinance should come 
into iorcc before the I5th Deccinbi'i next, the date of the hearing of some Habeas Corpus 
iase.s in Calcutta. 


Aiising out of Tollenhain’s moitioraiuluiu (Doc lit)- 
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File No. 44/57/43 
[NAIl 


Official Note — Ordinance to replace Defence 
Rule 26 (dt 16.11.1943) 

- Home Poll (I) 


Home Department 

7^10 Federal court in its original judgment declaring Defence Rule 26 to be ultra vires of the 
rule making power, drew attention to the obligation which, in its opinion, lay on those who 
had the powder m make detention orders to specify as clearly and accurately as possible the 
true giounds on which the order was made. Provinciiil Governments were addressed on this 
point in a Home Department letter of May 1st, 1943.* Subsequently, in what was known as 
the contempt case’, the Chief Justice of the Calcutta High Court last July dilated, in the sanio 
connection, on the legal maxim audi alteram partem^ He referred (wrongly) to the provisions 
of the State Prisoners Regulations and (rightly) to those of the United Kingdom Defeiu e 
Regulations, under which a person detained witliout trial has a right to be informed of tht‘ 
grounds for the order and to make representations against it. Under United Kingdom 
Regulation 18 T there is a system of advisoiy' committees to which ‘any person aggrievenl bv 
the making of an order against him, by a refusal of the Secretary of State to suspend the 
fjperation of such an order, by any condition attached to a direction given by the Secretary 
t)f State, or by the revocation of any such direchon’ may make his objections. It is the dutv 
of the Secretary of State to secure that ‘any person against whom an order is made shall be 
afforded the earliest practicable opportunitv’ of making It) the Secretary of State representations 
in wriung with respect thereto and that he shall be informed of his right, whether or not siuh 
rf'pi esentations are made, to make his objections to an advisory committee’. It is also prescribed 
ihai the Chairman of the advisory' committee is to inform the objector of the grounds on 
whiGi the order has been made against him and furnish him with such particulars as are in 
the Opinion of the Chainnan suQicient to enable him to present his case’. Fhe Secretary of 
Stat'f has to report to Parliament at least once a month the action taken under tliis Regulation 
and the number of cases, if any, in which he has declined to follow the advice of an advismv 
(oinmittee. Fhe Chief JusUce of tlie Calcutta High Court drew attention to this matter ‘in tlir 
hope tliat those responsible for this legislation may lurrsider it’. 

2. Although the obseivations of the Chief JusUce did not relate to any judicial issue before 
ilir Court and, as an expression of opinion, had no binding force, the Home Department 
recognised that comments of this character have a considerable effect on the public mind and 
must be examined with the respect that they deserved. For some Ume tlicy had felt tliat the 
provisions of Defence Rule 26, in so far as they related to detenbon, were defective In .several 
respects, namely — 

(1) the detenbon once ordered is of indefinite durabon; 

(2) no provision is made for the periodical review of cases 
and 

(3) no explicit provision is made giving the detained person a right to be heard on his own 
behalf or to be informed of the reasons fc: his detenbon. 
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The Home Department also considered that it might be desirable to limit the powers of 
subordinate authorities, to whom the power to make detention orders might be delegated 
under die Defence of India Act, on the lines adopted in the United Kingdom, where a Regional 
Commissioner under Regulation 18BB may direct the detention of a person ‘pending con 
sidcration by the Secretary of State of the question whedicr an order should be made against 
that person under Regulation IHB\ 'ilie Home Department had no desire whatever to make 
it more difficult for any Government to place persons in detention; but they felt that jirovisions 
of the kind referred to were inherendy in accordance with the public conscience and that 
their incorporation in the law would not weaken, but rather strengthen, the hands of 
(ioveriiment in keeping persons under detention without trial. Since die Government of India 
is primarily responsible for war legislation and its operation by the Provinces, die Home 
Department also considered that there was no necessity to consult Provincial Governments 
on the principles involved, although they would have to be given full warning of the changes 
proposed and an opportunity to bring to light any rdministrativc difficulties that might be 
nuolved in giving effect to diem. 

3. In the ordinjuy way these proposals might have been given effect to by amending 
DettMue Rue* Hie ruling of die Calcutta High Court that Ordinance XIV'^ of 1943, which 
had lunended die Defence of India Act so as to validate Defence Rule lib, was itself invalid 
oil the* ground that an Ordinance could not amend an Act of the Indian legislature, led to 
piessure by die Bengal Government for die replacement of D.R.2 (j by a substantive Ordinance. 
I'lie Government of India had hoped that diis aspect of the case w'ould be disposed of by the 
(icciMon of the Federal Court on the appeal from the C;ilcutta decision; but the F'ederal Court 
abstained fioni deciding this crucial issue with the result that the whole position is still left f'pen. 
Ill th(*.si* dicumstaiices it was thought preferable to replace D.R. 2(i by a new self-contained 
Orrlinance which u’ould incorporate the ‘libenilizing proposals' relerred to above. The draft of 
MU li an Ordinance is attached to this note.* Clauses 3 to . nerely repeat die provisions of D.R. 
2(); rlauses t) to 1 1 contain die new provi.sions (see especidly clauses 7, 8 and 9); while clauses 
U and 13 reproduce ceilain nece.ssary provisions of the Defence of India Act. 

1. At a preliminary meeting of council the general principles of die new Ordinance were 
.acepled, but no final decisions have yet been reached. "Hiere are three outstanding points: 
(i) Advisory Committees. There has been some feeling that, if the provisions of Defence Rale 
2b are to be liberalized on the basis of United Kingdom practice, it might be as well to 
go the whole distance and introduce some fonii of advisory committees in this country, 
though not necessarily on the exact United Kingdom model. The Home Department do 
not deny diat the advisor)' committee system may be the best in principle, but they 
consider that it would be unworkable in diis country, where the number of different 
authorities concerned and die number of detention ordere are considerably greater than 
in the United Kingdom. Tliey are also convinced that Government must be careful not 
to cieate by Statute obligations which, in practice, it would be very difficult to fulfil. Great 
practical difficulties were actually experienced in constituting reviewing committees some 
time ago. Moreover, the proposal that detention orders should not remain in force for 
more than six months unless renewed, which has no counterpart in the United Kingdom 
Regulations, may, to some extent, be regarded as a substitute for advisory committees, 
since it will ensure a constant review of cases. 

{") The practical difficulties involved in the six months limitation and in supplying information 
to detained persons. For the reasons g^ven under (i) the Home Department would prefer 
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to keep the six months limitation, although the proposal could, if necessary, be dropped 
without effecting tlie other proposals. It appears from the provisions of the United 
Kingdom Regulations quoted in paragraph 1 that tlie case of a detained person may 
repeatedly come before an advisory committee on a variety of grounds and certainly 
one of the principal cause of objections to detention orders at present is their indefinite 
<luration. Fhe ordinance has, however, been so drawn os to make all existing detention 
ordei-s passed under Defence Rule 26 date from the commencement of the new ordinance, 
with the result that Provincial Governments will hax e an interval of six months in which 
to complete their reviews and decide which of the orders arc to be furtlier extended. It 
is not thought that any difficulty should attend the completion of the necessary processes 
wiiliin tins period. ITie Home Department also do not tliink that there should be anv 
great difficulty in supplying sufficient infonnation to detained persons about the grounds 
of their detention. It is not, of course, contemplated that secret evidence should be 
revealed or that any lengthy exposition of the grounds for detention should be given. In 
most cases, it is thought, a very brief statement w'ould suffice. 

(lii} Ihe case of enemy agents etc. llie Commander4n'Chi(*f has pointed out that the new 
procedure would be embarrassing if applied to the class of persons entenng India Itoni 
Burma etc. who are now examined at various Interrogation Centres and against whom 
orders under defence Rule 26 are passed if there are grounds for suspecting them to be 
enemy agents. In the nature of the case the evidence of the guilt of these persons does 
not exist in India, but in the countiy from which they come. 'Fhe most careful examination, 
and often most prolonged interrogations are necessary to establish grounds for actif)n, 
and it is ge nerally agreed that some special powders (independent of the Defence of India 
rules) should be devised for dealing with this particular problem. 'Fliis question is under 
separate examination. 

(R. 'Foitenhain) 
Additional Secretais. 

1 !>»'». iO 2 Dtw 17 .i .Nol pnnud. hrwl vrivion of tht- Orclinanco - Dck ll.s ~ may l>r .sern 



Press report on Government’s decision to revise 
Detention Rules (dt 17.11.1943) 


File No. 22/f)2/43 - Home Poll (I) - 1943 


1 Name (jf Paper 
2. Published at 
H Dated 


Hindustan Times 
New Delhi 
17.11.43 


The Hindustan limes 
Wednesday, November 17, 1943 


Detention Rules 

According to certain Press reports, Lord Wavell has taken up question of revising detention 
rules under the Defence of India Act. Whatever may be the truth of these reports, the new 
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Viceroy must be doubtless aware tliat quite apart from considerations of ordinary justice and 
equity, recent judgements of the Federal Court* and High Courts'^ have cast a moral, if not 
legal, obligation on the Government of India to revise these rules. It was the Chief Justice of 
Calcutta, Sir Harold Derbyshire,* who expressed surprise tliat there was no provision under 
Rule 26 to inform a detenu of the grounds on which he was detained and also no provision 
for his being allowed to show cause against his detention. After referring to the old principle 
of the law enunciated in the Latin maxim audi alteram partem which meant ‘Hear Ae other 
side’ he expressed the hope that those who were responsible for the omission of these provisions 
from Rule 26, might consider it. Though four months have elapsed since the Chief Justice 
made these observations, nothing has been done to revise these rules so as at least to bring 
tliem into conformity witli the practice obtaining in the United Kingdom. It can hardly be 
denied that the procedure still being folkiwcd in India in arresting and detaining people for 
political reasons under Defence rule 26 has a mediaeval touch about it. This procedure is all 
the more indefensible as the legality of the rule itself has been questioned by the highest court 
in the land. 

rhere is the oft-quoted dictum of Lord Atkin that ‘in accordance with British jurisprudence, 
[lo member of the executive can interfere with the liberty or properly of a British subject 
i vcept on condiUon that he can support the legality of his action before a court of justice and 
it is die tradition of British justice that judges should not shrink from deciding such issues in 
the face of the executive.’ 'Fhe way in which Defence Rule 2(> has been used in this country 
foi purely political purposes goes counter to this well-known principle of Briti.sh jurisprudence. 
So strangely muddled is the executive mind that subordinate officials have gone to the length, 
loi instajice, of arresting under Defence Rules, a Press reporter for an alleged wrong report 
and a Biurister who merely went to another province for filing a habeas corpus application. 
Not only are the authorities pa.ssing detention orders unwilling to prove the legality of their 
ac tion before a court of justice but they a’-e not even rrepared to submit the cases of these 
detenus to an independent committee or tribunal for j .diciaJly examining the w^orth of die 
evidence’, if any, on the basis of which tJiese persons have been detained. ITiey are neither 
told the charges against diem nor given an opportunity to defend themselves. In England, the 
public has at least the satisfaction of knowing that the Home Secrctaiy, who is answerable to 
Parliiuiient, goes into cveiy c;i.se personally before passing an order for detention, but in India 
It is the executive which has practically constituted itself into the prosecutor, the judge and 
(‘ven the rule-making authority to detain persons at will. The Federal Court felt constrained 
to observe in a recent case: ‘Today, in India the situation is complicated by the fact that when 
large and undefined powers are entrusted to Provincial Governments and their executive 
officers, the constitutional limitations, c(» --entions and etiquette implied in the theory of 
|)r()vincial autonomy make it difficult even for die authority promulgating the ordinances to 
interfere lo check the improper use of such powders.’ We consider it die clear duty of Lord 
Wavell not only to revise these detention rules with some regard to accepted standards of 
jusUce and equity, but to take up the larger question of examining whether there is any 
jiistilication for retaining the many Ordinances and Defence Rules issued by his predecessor 
in reckless disregard of ordinary civil liberties. 

1 Name of Paper National Call. 

L Published at New Delhi. 

Dated 17.11.47. 
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National Call 


Detention Rules 
Need for Revision 

'Fhe existing rules under the Defence of India Act regulating the thorny subject of detention 
of political prisoners, is notorious, are extremely harsh, llierefore, the report that the Gov- 
ernment of India is at present engaged in considering a revision of these rules, if true, is verv 
welcome. At present, numbers of politically-minded men in all provinces are detained under 
tliese rules at the pleasure of the Administrations concerned. The detenus are not given a 
chcuge sheet or otherwise apprised of the offences for which the authorities fmd it necessary- 
U) keep them in jail and much less are there any facilities afforded to these unfortunates who 
have chanced to incur the displeasure of the authorities to defend themselves legally injudicial 
proceedings. Further, once a political suspect was kept in detention as an undesirable from 
the Government's point of view, there was no machinery for reconsideration of his case in 
the light of altered circumstances inevitably brought about by the passage of time. Once a 
detenu alwav's a detenu' seems to be the guiding principle governing these hard cases. It is 
undeniable that the unsympathetic application of such rules by unimaginative authority has 
led to much avoidable and unjust sufferings. 

Ilie proposed revision, if caused into effect, should certainly go some small way in mitigating 
tins undue severity. In the first place, the proposed rule that all detentions will normally be 
for a period of six months, subject to renewals where necessary would, if applied carefully, 
do away with the scandal of detentions without a time limit True the authorities are still vested 
with power to order renewals of the detention period but in working practice the propt>sed 
rule for automatic revision of detention awards after the initial period of six months, should 
tend to a more humane appUcation of the rules and the release of many an unoffending 
detenu. Much will of course depend on the personnel of the Revision Boards that are to be 
set up in the provinces for this purpose and the spirits in which they administer their powers 
and discharge their responsibilities. The new rule that the detenus will be duly apprised of 
the charges against them and given facilities for proper defence by lawyers satisfy only the 
barest essentials recognised by civilized judicial procedure. All the same these provisions will 
tend to free the Government from the odium necessarily attaching to imprisonment without 
specific charges and denial of adequate defence facilities. 

The proposed revision, we understand, follows to some extent the recent changes in 
detention rules in force in the United Kingdom. In Great Britain a Government elected by 
the will of the people, is in power, whereas in India an alien bureaucracy is enthroned in 
power against the will of the people. 'Ihe protection of detenus by at least a minimum of legal 
safeguard is therefore a vital necessity in India. It is to be hoped that the proposed revision 
will be carried out immediately and in such a way as to lead to a general gaol delivery of 
innumerable detenus now kept behind prison bars. 


1 Dot. 27. 

2 DtK 29 

^ 1>(K. 47 
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Deputy Private Secretary to the Viceroy to the 
Addl. Secretary Government of India 


File No. 44/57/43 - Home Poll (I) 
[NAI] 


The Viceroy’s House. New Delhi 
D(.) No. 7 256/4/GG/43, dated 19th November, 1943 

From Mr G.E.B. Abell, D.P.S.V. to 

Fo Sir R. Tottenham, 

Addl. Secy., Home Department 

Hie Governor’s Secretary, Bengal, had just told me that, as far as his Governor is concerned, 
the Ordinance about Rule 26 of die Defence of India Rules is welcomed; in fact the sooner 
it is promulgated the better for Bengal. You will be receiving a letter from the Governor’s 
.Secretary direct, I believe. 

Yours sincerely 

(G.E.B. Abell) 
Fo 

Sir Richard Tottenham, CSI, CIE, 



Government of Assam lo the Home Member, 
Government of India 


File No. 44/57/43 - Home Poll (I) 
[NAI] 


D.O. Letter No. 247-G, dated die 2.5th November 1943 from H.E. Sir Andrew G. Clow, 
Governor of Assam to Sir Reginald M. Maxwell, Home Member. 

My dar Maxwell, 

When in Delhi I received a copy of the Draft Ordinance to replace Defence Rule 26. While 
I recognize that there are good grounds for the changes it is proposed to introduce, and 
provisionally I am not disposed to question them seriously, some of them will undoubtedly 
make the position more difficult for Provincial Governments and I hope that before His 
Excellency promulgates the Ordinance, they will be given an opportunity of commenting on 
it As the draft was given to me pereonally, I had not felt the liberty to show it to my Government 

Yours sincerely 

A.G. Clow 



119H Fouvirds Freedom: 1943-1944 


127 


Official Notings (reg. the new ordinance) 
(dt 25.11.1943-30.11.1943) (extracts) 


File No. 't4/57/-Kl - Home Poll (1) 
(NAll 


In \'1ew t)l‘ ihe preceding note‘ it is presumed that this case^ will have to be mentioned in 
Council again before we can address Provincial Governments. Since the Bengal Government, 
in particular, is most anxious that the Ordinance should be promulgated before December 
l.*)th/ if possible, it is desirable that the case should come before Council again at the earliest 
opportunit) after H.K’s return. It is also suggested that it may not be necessar)' to enter Ihe 
item formally on the agenda, but that it might suffice if H.K. were to explain, with reference* 
t(j the conclusions of the last meeting, that he had had further consultations with the Home 
Member and the Commander in Chief on the two points mentioned and that he had dso 
t-iken the opportunity to provide Governors while they were in Delhi with a note on the whole 
subject. He wiis now satisfied that the case might proceed on the biisis of the proposals made 
bv the Home Member and generally accepted by Council, and he, therefore, proposed that 
the Home Depiulment should address Provincial Governments immediately, with a view to 
the promulgation of the Ordinance about the middle of December. Such an early dale \\ a.s 
desirable in view t^f the effect that the Ordinance might have on certain cases which would 
come up shoi^K’ for consideration in tlie Courts, es|>ocially in Calcutta; but if any Provincial 
( Government were to press for an extension of time for valid reasons, the date of promulgation 
might have to be reconsidered. 

2. The amended draft letter^ to ftovincial (ioverpinenls, if approved, may be held in 
readiness for issue diiectly after the Council meeting. It should, however, be seen first - 

(al b\' the War Department, who may be asked whether dicir proposals for their new 
Ordinance will be ready by the date suggested; and 
fb) by the D-gislative Department, who may be asked whethci they have any comments to 
make regarding the concluding sentences of paragraph 3 or the Annexiire to tlie drali,' 
f»r generally. 

(R. 'rottenham) 
Additional Secretary 
25.11.43 


War Department 

War Dept, new ordinance is almost ready and is now with Mr Bartley for addition of a 
provision dealing with cxi.sting orders under Rule 26 of Defence of India Rule. Our ordinance 
has not yet been seen by Home, Defence and Ix^gislative Dept., but we hope to send the file 
to tliem as soon as it is returned by Mr Bartley. "Fhe case has not yet been seen by H.E., and 
wc don’t know whether H.E., would wish to take it in Council. We do not anticipate any 
difficulty in promulgating our ordinance on the morning of 14th December uidess any 
unexpected hitch occurs. 

C.M. Trivedi 
25.11.43 
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Legal Dept. (Sir G. Spence) 


Legislative Department 

I have made some suggestions in the text of paragiaphs 3, 5 and 8.*' 3Tie second grf»und given 
in paragraph 3 for the switch to the general or special order phraseology is, if I may say so, 
beside the point in as much as sub-rule (5) of Rule !2b obviously admits of a special no less 
than of a general determination. 

2. 'I'hc reference in paragraph 8 to ‘promulgation with effect from the morning of December 
the Mth’ is misconceived. Under the operation of section 12 of the old Act read v. jth sub-clause 
(3) of its own clause I, tlie ordinance will come into force immediately on promulgation and 
there' is no question of promulgating it ‘with effect from’ any particular day or time of day. 
Incidentally, it is quite certain that if die ordinance is sent to the Press for promulgation on 
the 1 Idi it will not, in fact, be promulgated before the afternoon of that day. 


G.H. Spence 
Home Department 

A. I nave iuid Sir G. Spence’s amendments and I hope we have interpreted them correctly. 

B. My draft about the wording of clause 3 (4) was based on a rather hazy recollection of 
(he noting at pp. W)-7() on the D.l). File Nos I)C(b)/43. But I am afraid I don’t quite 
understand how it is rclevimt to say (with re.spect to a clause in a new ordinance) that 
(his change has been made with a view to attracting section 3 of the Defence of India 
Act. 

C^ As regards in CJ. Spence’s amendment in para 5 of the draft and his marginal comment 
thereon the sentence refers both to the action required under sect 7 and also to reporting 
cases to the provincial Gov enmient. Is not • reference to sect 8 dierefore relevant. 

R. "Pottenham 
27.11.43 

Sir CL Spence (Legislative Dept.) 

‘A’ on pre page — The fii*st sentence of paragraph 2 of Mr Sundaram’s note dated the (ith 
October' refers to paragraph 17 of Bose J.’s judgement and is expre.ssed in tenns of die general 
rules or in.striictions contained in the various Security Prisoners Orders because Bose J.'s 
observations were directed to the general rules or instnretions in force in the Centi al Provinces, 
riie sole point was and is that determinations uirder su^riile (5) of rule 2t), whether specific 
or embodied in general rules or instm^ ons, do not possess the status of orders for the purposes 
of the Defence of India Act and the sole object and effect of the switch to the general or 
special order terminology is to secure the status of orders for the purposes of the corresponding 
provisions of the draft ordinance. 

‘B’ on pre page. This was of coiii’se a slip on my part for which I apologize. The last 
sentence in the slip attached to paragraph 3 of die draft may be amended to read as follows: 

Ihis change has been made in view of tlic fact tliat, as has been held judicially, determinations under 
sub-mlc (5) of rule 26 do not possess the status of orders for the purposes of sections 3 and 16 of the 
Defence of India Act and tlic effect of the change in terminology will be to confer the status of orders 
for the purposes of sul>clause (9) of clause 3 and clause 10 of the proposed ordinance. 
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‘C' on pi e page. If Sir Richard 'rottenham will refer to the concluding words of the proviso 
to sub’clause (2) of clause 6, he will 1 think be constrained to agree that clause 8 has no 
conceivable application to the subject matter of the relevant portion of paragraph 5 of the 
dr;ifL It might conduce to lucidity if the relevant sentence in paragraph 5 of the draft were 
recast to read as follows: 

rnder the operatioii of clause 7 read with sub-clause (2) of clause t) the obligation to furnish grounds 
.Ls soon as may be will fall to be discharged in the case of a pre-<?xisting order made in piirsuajice o! 
a delegation under sub-setdon [ 5 ) of section 2 of the Defence of India Act, by the officer who niad<‘ 
the order, and the officer should without delay forward any representation received as he result of the 
furnishing of grounds to the provincial Government for dispcisal in accordance with proviso to section [). 


Ci.H. Spence 
Home Department 


2i)A\A:\ 


I spoke to H.M. about this case , . . now submit the file with he draft letter to Fiovinciiil 
CJovernments and a draft summary for U.K.’s orders I have ascertained that there will be a 
Council meeting at lO.dO a.m. on Wednesday, December 1st. I will file any further replit's 
fomi Governoi's received by H.M. So far there is only the reply from Sir Antlrew Clow if) 
which I have referred in the summary'. 

(R. lollenhain) 

Addl. Set retai*) 

HM. 

I was prepared to accept .Addl. Secy’s summary and draft, but in the meanwhile I received 
from him he letter f)f he 2bh November* from the Secretary' to the Governor of Bengal 
Hie points raised in that letter may not be very material but they will have tr> be examined 
and It is beginning to be evident that we shall get into trouble over his Ordinance unless wv 
give he Pnivinces opportunities of riiising any points of doubt they feel about he drafting 
and of bringing to notice any particular adminrstrative difficulties in regard to which we might 
perhaps ease their position. We could have done this under our original time-table but he 
attempt to bring out he Ordinance by he I4lh December would make it impossible. I am 
inclined to hink, therefore, hat we shall have to abandon he attempt to promulgate he 
(Ordinance by the earlier date and give the Provinces lime to comment on the draft Ordinance, 
li this procedure will give some inconvenience to he Bengal Ciovemment wih regard to then 
habeas corpus applications we laniiot help it. I hink we might still consult Provincial Govern- 
ments and have heir replies in time to issue the Ordinance by the 1st January or soon after, 
but w^e must give a definite date by which heir replies must be received here in order to 
allow us time to study heir points. On this plan the draft letter to Provincial Government will 
need a few slight modifications, e.g., in he last sentence of para 2 and in para 8. We should, 

I think, make it clear hat we do not de.sire comments on the principle of he proposals, but 
that we wish to give hem an opportunity of bringing to notice points of the kind which I 
have mentioned above. flTiis in fact Is what the Bengal Governor’s Secretary has done.) I 
think, perhaps, it would still be useful if His Excellency would agree to round off the matter 
in Council by mentioning it at the next meeting and explaining what we propose to do. When 
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the principles were thus fully accepted the adjustment of details could be left to us in 
consultation with the Provinces. The summary would then need slight modification also; but 
if Addl. Secy, cannot find time for this before die Council meeting the matter could perhaps 
remain over until the next Council meeting, P.S.V. being so informed. 

20.11.43 
R.M. MAXWEU. 

I have spoken to H.M. and have revised the draft to Provincial Governments and ihe summary 
for H.E. H.E. need not, I think, bother to read the draft to Provincial Governments, which 
repeats the substance of the note already ciiculated to Governors. 'I'he chief point for 
consideration is whether H.E. would be able to mention the case in Council tomorrow morning 
as suggested in para 3 of the summary. 

30.11.43 
(R. Tottenham) 
Addl. Secretary 

U» a piocedmg Noting ‘ riu* d*‘cisic»n taken in Council on the lOtli instant calls for further 
examination ol (1) cjiiestions ot detail including ihe question whether tlie provision lor six monthly 
leview should be ‘retained’. (2) 'Die Simultaneous treatment ol tlic catcgoiy ol detenus refened 
to in paiagiaph 7 of the summai^. (3) Has been dealt with in para 2 ol II. MS. noti^ dated 12th 
Nov. 1*H3 (See Doc. 119). As regards (1) we must first await tlie opinions ol the IVovisional 
Cfovenuirs, il any, on the draft <irdinance iis a icsult of the note on page 87 ante*. 

Doc 1 2,S. 

Refers to tlie draft letter which is not printed 
Doc. 1(>8. 

Doc. .‘i. 

Doc. 128 

, Government of Bengal to the Government of 

• India (new ordinance) 

File No. 44/57/43 - Home Poll (1) 

INAI] 

Government House, 
Calcutta 
26th November 1943 

Dear Sir Richard, 

When I saw you in bclhi on the 2()th Noveiiiber, 1!)43, I mentioned tliat His Excellency the 
Cjtjvernor was in general agreement with tlie provisions of the proposed Restriction and 
detention Ordinance, 1943. It does not appear that tlie Provincial Government have again 
been consulted oflicially in regard to the proiiiulgalion of this Ordinance, but His Excellency 
has shown it privately to Porter, who deals witli matters i elating to persons detained under 
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rule 26 of the Defence of India Rules, and as a result of consultation with him, the following 
for consideration: 

(1) Clause 5 contains no provision for the delegation of the powers conferred by clause 4, 
and in consequence a direction under clause 4 can be given only in respect of a person 
against whom an order under clause 3 has been made by Government itself. No direction 
under clause 4 can therefore be given in respect of a person against whom an order has 
been made in the exercise of delegated authority. 'Fhis is a loophole which might well 
be closed. 

(2) For the reasons stated respectively in paragraphs 3 and 6 of Porter’s letter No. 517, dated 
the 3rd July, 1943,* addressed to Bartley, it seems doubtful whetiier the provisions of 
clause 3(4) and clause 12 can be regarded as satisfactoiy. 

(3) It also seems doubtful whether the provisions of clauses 6 and 10(2) will sulTice to obviate 
the difficulty which confronts us in respect of orders, purporting to have been made 
under D.I.R. 26, but declared by Courts not to have been so made because of 
non-compliance with the provision requiring that Government must be satisfied that such 
orders were necessar)^ It would seem still to be essential to submit, for the consideration 
of His Elxcellency, all orders already issued which have not yet been reviewed by him. 

(4) The application of clauses 7 and 9 will be difficult in the case of ‘politicals’ who are 
members of secret subversive organisations. It will not be easy to furnish them in useful 
form with grounds for their detention without uncovering sources whose usefulness and 
existence may be thereby endangered; and as tliere are upwards of PfOO such prisonci-s, 
the time taken to produce statements will be considerable and may give rise to allegations 
of unnecessary delay. The same difficulty arises in regard to the necessity for reviewing 
orders ever)^ 6 montlis, and even if detention for an indefinite period cannot be any 
longer permitted, it is suggested that instalments of Ti months will be more satisfactory 
than instalments of 6. In addition to the ^politicals’, we also have about 30(X) ‘Goonda’ 
security prisoners, and although it would be simple enough, by reference to their previous 
convictions, to furnish them with grounds for their detention, the application of clauses 
8 and 9 to such a large number of cases would entail a very great deal of additional 
labour. 

2. It is appreciated that these points have probably been considered already, but it is felt 
desirable that full account should be taken of its problem which they present. 


l. Not prinii'd. 


E.B.H. Baker 
Home Department 
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New summary for His Excellency — Home 
Department 


File No. 44/57/43 - Home Poll (I) 
(NAl) 


Subjec t: Proposed Ordinance to replace F<ule 2(i of the Defence of India Rules 


r\m proposal was approved at the Council meeting held on November 10th, subject to further 
examination of: 

(1 ) c|uestions of detail including the question whether provision for six-monthly review should 
be retained; and 

(ii) the simultaneous treatment of the category of detenus referred to in paragraph 7 of 
the previous summary, i.e.,‘ persons who had to be detained for military reasons. 

As regards (1) above, the opportunity of the (k)vemors’ presence in Delhi was taken to 
( irculale to tliem a note on tlie subject with the intimation that their views, if any, should be 
( uinmunicated to the Home member. I'he Home Member ha.s only received one reference 
(fiom the CJovernor of Assam)^ w'hich expresses the hope that his Government will be given 
an opportunity of commenting on the proposed Ordinance before it is promulgated. One or 
two (Jovernors intimated while tliey were in Delhi that they saw no objection in principle to 
the Ordinance and the Governor of Bengal went so far as to press that it should be promulgated 
before December 15th, which is the date on which certain habeas corpus applications, with 
relerences to D.R, 26, will come up fvir hearing in Calcutta. A letter has, however, just been 
rectMved from the Secretary to the (iovernor of BenguT raising varicjus points that will require 
examination and will render it impossible to promulgate the Ordinance so early. It is possible 
that comments from otlier Governors (notably N.W.F.P. and Bombay) may also be received 
on certain points of detail. 

As rtigards (ii) above, the War Department has prepared the draft of an Ordinance, which 
has been accepted by tlie Home and Defence Departments and which is now' under 
( (msideration with the Legislative Department. The Wiu Department anticipate no difficulty 
in having this (Ordinance ready for promulgation in the near future. 

2. In these circumstances, the Home Department >vould like to go aliead with tlie 
Oidinanc e on the lines originally propc .'d, but they think Provincial Governments must be 
given a chance to raise any points of doubt they feel about llu‘ drafting ot the Ordinance and 
to bring to notice any particular administrative difficulties in regard to which it might be 
possibh' to ease their position. A draft to Provincial Governments has been prepared accord- 
ingly and is ready for i.ssue. It hits been accepted by the War and Legislative Departments. 
It Jisks for replies before the end of December with a v iew' to the promulgation of the Ordinance 
on Januaiy 7th, which seems the earliest possible date by which examination can be completed. 

d. At the last meeting of Qiuncil H.E. intimatc^d tliat the case would be placed before 
Council again after further discussion on the points mentioned. It would seem hardly necessary’ 
to enter the item formally on the agenda, H.E. may consider it sufficient to mention the matter 
informally at the next meeting on December 1st, explaining that he had had further consultations 
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with the Home Member and the Commander-in Chief and that he had also taken the opportunity 
to provide Governors while they were in Delhi with a note on tlie whole subject. If approved, 
H E. could then say that he was satisfied that the case might proceed on the basis of tlie 
propijsals made by the Home Member and generally accepted by Council and he, tlicrcfore, 
proposed that the Home Department should address Provincial Governments immediately willi 
A \iew to the promulgation of the Ordinance as eaily as possible. 


30 . 11 . 4 :^ 
(R. 'Pottenhani) 
Addl. Secretarv' 

P.S.V. 

All right 
Wavell 
30.11.43 

i Nnt pnnled. 

J 1)(IC lit*. 

i Dor 128 



R. Tottenham’s Note on the maximum duration 
of interrogation of security prisoners — 

(dt 30.11.1943) 


File No. ■^4/2/V^ - Home Poll (I) 
INAI] 


Die draft to Sind may be issued if DIB agrees. I don't think any reply to Punjab is necessary 
ill present Developments in the |.P.N.‘ habeas corpus application may be availed and also the 
issue ot our new ordinance. H.M. does not insist that all interrogation should be completed 
when a man is in police custody under DR 12}) that is to say he contemplates that it mav 
continue after an order under DR 2b has been issued. But he thinks the total length of 
interrogation in any one case should not exceed two months. 

DIB may have some comments to make. 


R. 1‘ottenham, 
30.11.43 


1 |ai iVaka^h Narain - Kd. 
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Piare Dusadh and others — Appellants v. 
Emperor (Spens CJ. Vardadachariar and 
Zafrulla Wian JJ.) (1 Dec. 1943) 


AIR, Vol. 31, 1944, Federal Court, pp. 1- 
(From: Patna, Nagpur, Allahabad and Madras) 


Criminal Appeals Nos 35 to 47, 49 to 54 of 1943. 

Sardar Raghbir Singh, Advocate, Federal Court, instructed by S. Ranjit Singh Narula, Agent 
in 35, 3() and 37); S. Raghbir Singh, Advocate, Federal Court (Raghunath Jha, Advocate, Federal 
C4)urt (Raghunath Jha, Advocate, Federal Court, with him), instructed by Gurudayal Saliay, 
Agent (in 38); 'F.K. Prasad, Advocate, Federal Co^-^rt, instructed by S. Ranjit Singh Narula, 
Agent (in 39, 50 and 52); A.C. Sinha, Advocate, Federal Court, instructed by Gurudayal Sahay, 
Agent (in 40 and 42); Bhabananda Mukeijee, Advocate, Federal Court (in 41); R.N. Padhyc, 
SiMiior Advocate, Federal Court (Ramditta Mall juid R.K. Manohar, Advocates, Federal Court 
;md CJ.G. CJhate, Advocate, Nagpur High Court, with him), instructed by Naunit Chilkara, 
Agent (in 43, 44 and 45); J.P. Dwivedi, Senior Advt)cate, Federal Court, with him), instructed 
by Naunit Lai Chilkara, Agent (in 4b); S. Raghbir Singh, Advocate, Federal Court (for 
K.K. Raizada, Advocate, Federal Court), instructed by Farachand Brijmohanlal, Agent (in 47); 
S. Raghbir Singh, Advocate Federal Court, instiiicted by Radhe Rawan Bhargava, Agent (in 
53) juid Harish Chandra, Senior Advocate, Federal Court, (R.K. Manohar, Advocate FVderal 
Court, with him), instructed by Naunit Chilkara, Agent (in 54) - for Appellants. 

Mahabir Prasad, Advocate, General of Bihar (Yasiii Yunius, Advocate, Federal Court, with 
him) instructed by S.P. Verma, Agent (in 35 to 442, a^jd 50 to 52); Hidayat Ullah, Advocate- 
General of C.P. and Berar (Kaushalendra Rao, Advocate, Federal Court, with him) instructed 
by B. Baneiji Agent (in 43 to 46); Dr Narain Prasad Asthana, Advocate General of the United 
Provinces (Baijnadi Sahai, Advocate, Federal Court, with him), instructed by Sumair Chand 
Jain Raizada, Agent (in 47, 53 and 54) and Sir Alladi Krishnaswani Ayyar, Advocate-General 
of Madras (N. Rajagopaia Iyengar, Advocate, Federal Court, with him), instructed by Ganpat 
Rai, Agent (in 49) -for the Crown. 

Sir Brojendra Mitter, Advocate General of India (H.K. Bose Advocate, Federal Court, with 
him), instructed by K.Y. Bhandarkar, Agent; Sir Alladi Krishnaswami Ayyar, Advocate-General 
of Madras (N. Rajagopaia Iyengar, Advc ate. Federal Couit, with him), instructed by Ganpat 
Rai, Agent and N.P. Engineer, Advocate-General Bombay (M.M. Desai, Advocate, Federal 
Court, with him), instructed by B. Baneiji, Agent-Appeared in response to notices issued under 
0.36, R.1 of the Federal Court Rules, 1942, 

Spens C.J. - These appeals (from judgments of different Fligh Courts) were heard 
together, as they raised common questions of law. The appellants had been convicted by 
C:ourts functioning under the Special Criminal Court Ordinance (Ordinance 2 of 1942). On 
Itli June 1943, this Court (by a majority) held that the Courts constituted under that Ordinance 
had not been duly invested with jurisdiction, in view of the nature of die provisions contained 
in SS.5, 10 and 16 of that Ordinance. The next day, die Governor-General made and 
promulgated anodier Ordinance (Ordinance 19 of 1943) whereby Ordinance 2 of 1942 was 
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repealed and certain provisions (to be referred to presently in detail) were made in respect 
of sentences which had been passed by the special Courts and in respect of cases which were 
pending before them on tliat date. By sub-s. (2) of S.3 of the new Ordinance, a right of appeal 
against sentences which had already been passed by the special Courts was given and appeals 
were accordingly preferred to the High Court in some cases. In certain other cases, applications 
for a writ in the nature of habeas corpus were made. In both sets of cases, it wiis contended 
ot\ behalf of the accused that the new Ordinance did not, and in any event could not, give 
v aliditv' to the sentences which had been passed by the special Courts, and it was claimed 
that the sentences should be treated as void or set aside without any examination of the merits 
of the case, and that the accused should, if necessary, be directed to be tried by the ordinary' 
criminal Courts in due course of law, 'The various High Courts which had to deed witli the 
cases that have now come up before us declined to accede to this contention, though in the 
Allahabad High Court one leamedjudge (BajpaiJ.) dissented. The habeas corpus applications 
were dismissed and in some instances the appeals were also dismissed on the merits. In the 
cases from Nagpur, the High Court pronounced a preliminary judgment in the appeals, over 
ruling the appellants' contentions on the points of law above referred to and gave a certificate 
under S.265, Constitution Act, even before tlie appeals had been finally disposed of. It may 
be a question whether it is proper to entertain an appeal merely against the preliminary 
judgment. It may also be a question whetlier the validity' of Ordinance 19 of 1943 can be 
challenged in an appeal preferred under and by virtue of the Ordinance itself. Such objections 
were however not raised by counsel for the Crown and as the points of law had in any event 
to be decided in t.»c habeas corpus cases, we pennitted the questions of law to be argu(‘d on 
behalf of all the appellants. It may be mentioned that among the High Courts whose decisions 
are not directly now before us on appeal but which we have had to consider, tlie Bombay 
High Couit upheld the validity of the Ordinance and placed on it the same interpretation a.s 
had been adopted by the High Courts at Allahabad, Madras, Nagpur and Patna. In the 
Calcutta High Court, two learned Judges (Derbyshire CJ. and Khundkar }.) placed the 
narrower interpretation on the impugned provision of the Ordinance rather than hold it to 
be invalid; Sen |. held the Ordinance to be invalid. 

It will be convenient to set out here the material provisions of the new Ordinance. Section 
2 repealed the earlier Ordinance and S.5 provided an indemnity for cdl officers. Judicial or 
executive, in respect of what they had done under the repealed Ordinance. Section 4 provided 
that 

where the trial of any case pending before a Court constituted under the said Ordinance has not 
concluded before the date of tlic commencement of this Ordinance, the proceedings of such Court m 
the ca.se shall be void and the case shall be deemed to be transferred to die ordinary criminal Courts 
for enquiry or tnal in accordance with the Code of Criminal Procedure. 

Section 3 is in the following terms: 

3 . Conhrmadon and continuance, subject to appeal, of sentences. — (1) Any .sentence passed by a 
Special Judge, a Special Magistrate or a Summary court m exercise of jurisdiction conferred or purporting 
to have been conferred by or under the said Ordinance shall have effect, ai.d subject to the succeeding 
provisions of this section shall continue to have effect, as if the trial at which it was passed had been 
held in accordance with the Code of Criminal Procedure, 1898 (V of 1808), by a Sessions Judge, an 
AssLstant Sessions Judge or a Magistrate of the first class respectively, exercising competent jurisdiction 
under the said Code. 
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(2) Notwithstanding anything contained in any other law. any such sentence sis is referred to in 
sub-s.(l) shall, whether or not the proceedings in which the sentence was passed were submitted for 
review under S.8, and whether or not the sentence was tlie subject of an appeal under S.13 or S.19, 
of the said Ordinance, be subject to such rights of appeal as would have accrued, and to such powers 
of revision as would have been exercisable under the said code if tlie sentence had at a trial so held 
been passed on the date of the commencement of this Ordinance. 

(r) Where any such sentence as aforesaid has been altered in the course of review or on apjpeal 
under the said Ordinance, the sentence as so altered shall for the purposes of this section be deemed 
to have been passed by tlie Court which passed the original sentence. 

Two lines of argument have been advanced on behalf of the accused: first, it was said that 
on a reasonable construction of all the provisions of ordinance 19, it could not have been 
intended to, and did not, in fact, give validity to the sentences passed by the special Courts, 
but only gave them a kind of provisional regularity of existence till they were brought before 
a (Vnirt of appeal or revision by whom they were expected to be immediately set aside on 
the ground that they had been passed without junsdirtion. Secondly, it was contended that if 
the Ordinance sought to give validity to those sentences, it w^as beyond tlie competence of 
the ( U)vemor C^Mieral to enact it. To appreciate and assess the force of these contentions, it 
IS necessary briefly to advert to tlie provisions of Ordinance 2 of 1942 and to tlie precise terms 
of the judgment pronounced by this Court in relation to their operation. 'I'he Ordinance was 
promulgated under S.72 of Sch.9, Constitution Act w'hich empow'ers the Governor-General 
‘in cases of emergency’ to make and promulgate Ordinances for the peace and good 
government of British India or any part thereof. ITie Ordinance accordingly recited that an 
emergency had arisen which made it necessary' to provide for tlie setting up of Special Criminal 
Courts. Sub section (3) of S. 1, however, enacted that die Ordinance should come into force 
in any Province only if die Provinciiil Government (being satisfied of the existence of an 
emergency arising from a hostile attack, etc.), should by notification declare it to be in force 
in the Province. Phis way of framing the Ordinance gav^ rise to a contention that it had not 
been enacted in accordance with and in circumstances contemplated by S.72. This point was 
left open in the previous judgment of this Court. The Ordinance proceeded to empower die 
Provincial Governments to constitute certain classes of Special Courts, defined the classes of 
persons who could be appointed to diose Courts, specified the sentences which each of those 
Courts was authorized to impose, prescribed certain special rules of procedure for the conduct 
of trials before those courts and to that extent excluded the application of the provisions of 
the Code of Criminal Procedure. It also made provision for appeals in certain classes of cases 
iind a special provision for what is spoken of as ‘review’ in ceiiain other cases and completely 
excluded the jurisdiction of the High Cou. : either as a Court of appeal or revision or as a 
Court exercising powers under S.491 or S./)2(), Criminal P.C. As the Courts created under 
the Code of Criminal Procedure continued to function alongside of these Special Courts, an 
attempt was made by Ss.5, 10 and 16 of the Ordinance to define the cases or classes of cases 
that should be tried by the special courts under the Ordinance and not by the ordinary Courts 
in the ordinary way. It Wiis enacted that they .should try such offences or classes of offences 
or such cases or classes of cases as the Provincial Government or certain executive officers 
may, by general or special order in writing, direct 

The validity of Ordinance 2 of 1942 and the legality of sentences passed by Courts 
functioning under that Ordinance were questioned before all the High Courts and all but the 
Calcutta High Court held the Ordinance to be valid and the sentences to be legal. The Calcutta 
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High c ourt however took a different view and directed the release of persons who had been 
sezUcnced by the Special Courts subject of course to their liability to be tried before the 
ordinaiA' Courts. It was on an appeal by the Crown against this judgment of the Calcutta High 
Court that the matter came before this court in May June 1943. This Court (by a majority 
judgment) held that so long as the code of Criminal Procedure had not been repealed or 
\ alidly and effecti\ely excluded, a trial for any crime could only be held by a Court constituted 
under the Code and in accordance with the procedure therein prescribed. It further held that 
it was only by a legislative provision that the Couits constituted under the Ordinance could 
be invested with jurisdiction to hold a criminal trial, and that Ss.5, 10 and 16 which left it 
entirel\ to the execiiuve autliurities to determine what cases should be tried by the rcguhu- 
C'ouris and by die special Courts respectively, were not valid legislative provisions and that 
the\ were accordingly inoperative either to divest the regular criminal Courts of their jurisdiction 
or to invest the Special Courts with jurisdiction. It also pointed out that the powers of the 
High Court were only taken away by the executive orders under Ss.3, 10 and Hi and that 
diis was not permissible in view of S.223, Constitution Act. It was, however, expressly stated 
in that judgment that there could be no suggestion that die Ordinance was ultra vires the 
Ch)\crnor-General on the ground that its subject-matter lay outside his Ordinance making 
povvers. There could be no doubt that by a properly framed Ordinance the Governor-General 
could have constituted Special Cxiurts, invested them with jurisdiction to try s{)ecificd cases 
or classes of cases and prescribed the procedure to be followed by them in the trial of such 
cases even to the exclusion of material provisions of the Code of Criminal IVocedure. Whatever 
opinion might held as to the expediency of curtailing the safeguards enacted by the Code 
U) ensure a fair trial, no doubt could be cast upon the competence of the Ordinance making 
aulhorit)' to restrict or even remove any of these safeguards: see (1885) 10 A.C. 675. 

I1ie arguments now urged before us on behalf of ihe appellants were based on two 
assumptions, (i) that Ordinance 19 of 19-43 had been enacted on the admitted footing that 
Ordinance 2 of 1942 was void and inoperative and (ii) that the new Ordinance attempted to 
do something which this Court had held that the Ordinance making authority had no powei 
to do. Neithei of these assumptions seems to us to be justified, llie situation as it stood on 
5th June 1943, was as follows: The Calcutta High Court and two Judges of tliis Court had 
held that Ss.5, 10 and 16 of the Ordinance were not tlie proper way of investing the Special 
Conns with jurisdiction. All the other High Courts in India tmd one Judge of this Court had 
taken a different view and this Court had granted leave to the Government to take the matter 
on appeal to His Majesty in Council. 'Die government had however to make immediate 
pro\ision for the numerous cases which had before that date been decided by the Special 
Courts in tlie various Provinces and in respect of the cases which were at the time pending 
before those Couits. It would have been scarcely reasonable to keep the whole po-sition 
[iroblcmatical till the matter could be decided by the Judicial Committee. It must have seemed 
equally unreasonable to ignore the judgment of this Court. A solution in the nature of u 
(ompromise between the two extreme positions seems to have been thought to be tlic best 
in ilu* circumstaiiccs. As regards pending cases, the best that could be done in the light of 
this C<jurts judgment was to direct tliem to be tried by the regulai Courts. It would no doubt 
have been possible to continue the Special courts by reframing Ss.5, 10 and 16; but this couil 
had also .strongly commented on tiie provisions excluding the jurisdiction of the Hij^ Court. 
As regards cases where sentences had already been passed by the special Courts, it would 
have been a serious demand on public time, not to ^peak of public funds, to think of the 
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roll ial of all the accused who had been thus sentenced, as their number must have been very 
large. Nor could it be assumed that it would in all cases have been to the interest of the 
accused themselves to be retried, if they could in some other way be given an opportunity 
of showing that their conviction was not justified. In view of this Court’s observations on the 
policy of excluding the High Court’s jurisdiction, it was apparently felt that the best thing to 
do in the circumstances was to maintain the convictions, but to allow them to be questioned 
by way of appeal and revision as provided by the Code of Criminal Procedure. Whether it 
was competent to the Ordinance making authority to make these provisions or not is not the 
question, when we have to interpret the provisions of tlie Ordinance. It may be that when 
ihere are two possible constructions, one of which will make the enactment void and the other 
give it some effect, the latter may have to be preferred, though it may not wholly achieve the 
purpose of the framers. But in the view that we take on the question of tlie validity of the 
Ordinance, no such difficulty aiises in tlie present case. It is not right to assume that Ordinance 
19 admitted that Ordinance 2 of 1942 was void. On that assumption, even its formal repeal 
would not have been necessary, further, it is not easy to reconcile the provisions of sub-Ss. 
(1) and (2) of S.d with that assumption. Even S.4, which declares pending trials before the 
special OiurtL ’'r>id, does not necessarily import tliat tlie previous Ordimmee was void, it only 
shows tliat Government preferred to have the pending cases tried by the regular Courts rjither 
than hold them up till the question of the operativencss of Ordinance 2 of 1942 was decided 
by the Privy Council. 

It was strongly insisted that sub s. (1) of S.3 did not use familiar words like Validation’ or 
‘confirmation.’ though the word ‘confirmation’ is used in the heading, llie question has however 
to be determined by a consideration of the words actually used and not by speculation as to 
why other words had not been used. It had to be admitted on behalf of the accused that 
some kind of operadveness had been given by S.3 (1) to the sentences that had been passed 
by the special Couils, but it was said that this wa^ only to the extent required to make 
proceedings by way of appeal or revision possible. And, as tlie foniiality of an appeal or 
levision need not have been in.sistefl on if tlie liCgislature had proceeded on the assumption 
that the sentences were void, it was suggested that it must have been the intenUon to leave it 
to the convicted persons either to acquiesce in the sentences or avail themselves of the 
opportunity given by the Ordinance to get the .sentences set aside. It was explained tliat the 
cases dealt with under S.3 (1) were not assimilated to those dealt with by S. l, because an 
accused person who had already been convicted might in some cases prefer to undergo the 
sentence that had been imposed upon him rather tlian face a retrial which would be the result 
if the sentence had been declared void as one passed by a Court which had no jurisdiction. 
It was also said tliat having regard to the i ^abilities imposed on the accused at a trial by the 
Special Courts, it would not be fair to assume that the Ordinance-making authority intended 
to confirm sentences passed at such a trial or believed that adequate justice would be done 
to tile accused in such cases merely by giving them a right of appeal or revision on the record 
as it stood. We are not satisfied tliat there is much force in these arguments. In our opinions 
they do not give due effect to the language of sub-ss.(l) and (2) of section 3. 

Sub-section (1) of S.3 requires the sentence to be treated as if (1) ‘the trial at which it was 
passed had been held in accordance with the Code of Criminal Procedure*, (2) by an officer 
‘exercising competent jurisdiction under the said code.’ It is obvious that tliese two groups of 
words were employed for the purpose of meeting the two requirements insisted on by this 
court in the previous judgment, namely, that so long as the Criminal Procedure Code had 
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not been effectively excluded, the trial must be held in accordance with the Code and by 
Courts having jurisdiction under the Code, llie suggestion that they might have been put in 
to indicate the classes of cases where remedies should be sought by appeal and revision 
respectively is unconvincing. The purpose would have been achieved even by the remaining 
words found in tlic section, namely, as if ‘tliey had been passed by a Session Judge, an Assistant 
Sessions Judge or a Magistrate of the First class respectively.* That the purpose of this section 
was to indicate not merely the forum but also the nature and extent of the relief to be had 
is made clear by sub-s.(2) which subjects the sentence ‘to such rights of appeal as would have 
accrued and to such powers of revision as would have been exercisable under the code* and 
then repeats the words ‘if the sentence had at a trial so held been passed.' ‘At a trial so held’ 
obviously means, as set out in sub-s.{l), a trial held in accordance with die Code and by a 
Court having competent jurisdiction undei the Code. As sub-s.(2) gives the right of appeal 
and the pow'cr of revision only on this hypothetical footing, die appellate or rcvisional authority 
cannot ignore this basic postulate and give relief on die very ground diat die trial had not 
been held under the Code or before a Court exercising competent jurisdiction under the 
Code. If S.3 (1) gives any validity at all to the sentences diat had been pas.sed by the Special 
Court there is nodiing to limit such validity up to the time that the sentences arc appealed 
against. As for the argument based on the improbabiiit)' of an intention to confirm sentences 
pa:vsrd at trials which were characterized as unfair to the accused, it seems to us inconcct to 
iissume dial the authority which enacted Ordinance 19 would have thought that die procediiie 
prescribed by itself in Ordinance 2 of 1942 w^as not in the circumstances sufficiently fair to 
the accused. It r: ight well have thought that any hardship even on this score would be remedied 
by allowing the right of appeal or revision, it was only reasonable to expect that if die apj^'llate 
or rcvisional authority found reason to think on going into the merits that die accused had 
been piejudiced by the nature of the trial, would set tilings right. But this is different from 
saMiig that the appellate or rcvisional audiority should aiitoniatically set aside the sentence 
nierelv on die ground that die accused had not been Inerl in accordance with die Code. It 
has been suggested that die right of appeal would in the circ umstances be illusors’. We aie 
bv iKj means saU.sfied that that would be so. We see no justilicalion for importing a hditious 
or notional ‘trial by jury’ and on that assumption limiting the powers of dn' appellate court. 
Kven this possible doubt has been removed by ordinance 32 of 1943, which allows a right ol 
appeal bodi on questions of fact and on questions of law. In any event, questions of fairness 
or {policy are not matters w'hich the Court can take into consideration when the language of 
the t:naclment leaves little or no room for doubt. 

It heis been further contended that as S.4 proceeds on the fooling that die trials before* 
the Special Courts were void, consistency requires that S.3 also must be inteqireted on the 
same assumption, h was even .said that any odicr view would make the provisions of the 
Ordinance illogical and self contradictory. It is difficult to follow this argument. It seems to 
us that on this basis there would have been no need to make separate provisions for the 
two cliisses of cases respectively dealt with the Ss.3 and 4. Even S.4 cannot be said to havi* 
proceeded on die assumption that die trials before the Special Courts were void. On the 
principle embodied in S.6 (e), General Clauses Act, the result of ’he repeal of an enactment 
on cases pending at the time of the repeal would be that they would continue as if the 
enacuiicnt had not been repealed. But this is subject to the qualification that die repealing 
enactment contains no provision or indication to the contrary. It was open to the Government 
to insist that in spite of the decision of this Court on the last occasion, cases pending before 
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the Special Courts at the time should continue to be tried before them, in the expectation 
that the Judicial Committee might take a different view as to the operation of Ordinance 2 
of 1942. This would have been the position even after the repeal, if the matter had been 
allowed to rest upon S.6 (2), General Clauses Act. But apparendy as the Government were 
not prepared to adopt that attitude, they have enacted S.4 in its present terms. As already 
explained, there is sufficient reason for making a distinction between cases dealt with by 
S..'*! and cases dealt with by S.4 and there is no illogicality or contradiction involved in .such 
distinction. A point has been made that S.3 (1) seeks to give validity only to the sentence 
and no to the conviction. Nothing turns on this, because the section requires the .sentence 
to be treated as one passed by a competent Court at a proper trial. On this footing no 
separate provision referring to the ‘conviction’ was necessary. 

In arguing the question as to the validity of the Ordinance, counsel for the accused 
recognised that the principle of validation by subsequent legislation was quite as applicable 
lo judicial as to ministerial proceedings. Ihis is expressly so stated in the very passage on 
which they relied from Cooley’s ‘Constitutional limitations’ Extn.B, P. 205 (see also pp. 773-6). 
iliey laid stiess on tlie author’s statement as to the limitations on that power and contended 
(1) that the Ordinance had sought to give validity to what tlic Ordinance-making authority 
could not have authorized evf!n by antecedent legislation; (2) that while such legislation might 
s(‘ek to aid and support judicial proceedings, the Legislature could not under the guise of 
legislation be permitted to exercise judicial power, and (3) that it was not competent to the 
Legislature by retrospective legislation lo make valid any proceedings which had been held 
in the Couits, but which were void for want of jurisdiction over tlie parties. The first of these 
limitations is witliout doubt recognised in the English law: see per Willes J. in (1870) 6 Q.B. 
1 ai p. 17. In support of limitations (2) and (3), Cooley cites the decisions in 19 IJLL.226 and 
1 ALLEN. 361 see also 19 Am. Rep. 656. 

I he argument with reference to the first limitatio:: was based on the assumption that 
Ordinance 19 sought to validate the very delegation oi power to the executive which was 
attempted by Ss.5, 10 and 16 of Ordimuice 2 of 1942 and which, it was held by tliis court in 
the pievious case, could not be validly done. This assumption is, in our opinion, unwarranted. 
The e.xpression ‘what could have been antecedendy authorized’ implies dial diis had not as 
a matter of fact been done previously. In the circumstances of this case that could not be said 
of the delegation of power to the executive audiorities, because that had, in fact, been done 
by Ss.5, 10 and 16 of the previous Ordinance. It is the acts of the Special Courts in trying 
uises and passing sentences as they had done dial had not in fact been duly authorized on 
the previous occasion and it is Uiose acts that are now sought t » be declared valid. ITie enquiry 
under this head must therefore be w'hcth. the Ordinance-making authority had power (if 
only it had properly exercised such power) to create these special Courts and authorize them 
to u^y cases and pass sentences. On the existence of such power no doubt was cast by this 
tourt on die previous occasion and it Inis not been denied even by counsel for the accused 
in Uiese cases. ITiere is accordingly no substance in this objection. In this view, no question 
arises of the legislating authority attempting to do indireedy what it could not do direedy. We 
were in this connexion invited to express a definite opinion on the point which we had left 
f^pen in (1943) 6 F.LJ. F.C. 79 viz, whether Ordinance 2 of 1942 was promulgated on a 
declaration of emergency of the kind contemplated by S.72 of Sch.9. We do not see that it 
would make any difference to the decision of the present question even if Ordinance 2 of 
1942 should be held to have been inoperative on that ground; that would not imply the 
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absence of power in the Governor-General, but would only involve the conclusion that the 
power had not been properly exercised on the previous occasion. 

rurning to the otlier tw^o objections referred to above, it is necessary to consider how far 
they rest upon peculiarities of the American Constitution. As a general proposition, it may be 
true enough to say that tlie legislative function belongs to tlie Legislature and the Judicial 
function to die judiciaiy. Such diiTerentiation of functions and distribution of powers are in a 
sense part of the Indian law as of the American law. But an examination of the American 
authonties will show that the development of the results of this distribution in America has 
been influenced not merely by the simple fact of the distribution of functions, but by the 
assumption that the constitution was intended to reproduce the provision that had already 
existed in niiuiy of the State constitutions, positively forbidding the legislature from exercising 
ludicial powers; (see paras 520 et seq. in Story^'s ‘Commentary on die Constitution of the 
United States'). Ihc reasons contained in the passages cited from the ‘Federalist' in paras 158.S, 
etc., of Storys and die quotation from Mr Tucker in die foot note to para 1637 will explain the 
development of the American rule. In one case, it was observed: 

li 1.S d fundamental principle that every person restrained of his liberty is entitled to have the caiise oi 
such restraint enquired into by a judicial officer. Ihe judicial departineiit of the Government caniioi 
bv any iegisladoii be deprived of tliis p<jwer or relieved of tliLs duty. (103 Am. St Rep. JM4, quoted m 
tlie fool-note on page 185 in Cooley's 'Constitutional lJinitations'|. 

rhis view is pardy based on considerations which will be discussed when dealing ni()r(‘ 
specifically with third objection. One lesult of the application of this rule in the United 
Stales has been to hold that 'legislative action cannot be made to retract upon past controversif^s 
and to revise dectsions which the Courts in the exercise of their undoubted authority have 
made ’ 

Ihe reason given is that 

this would not only be the exercise of judicial power, but it would be its exercise in the most objectionable 
iuifl ottensive form, since die Legislature would m effect sil as a Cxiurt of review to which paities might 
appeal when dissaushed with the rulings of the courts. (See Cooley's 'Ckinstitutional LimitaUoiis', 

page m]. 

Ill India, however, the legislature has more than once enacted laws providing that suits 
which had been dismissed on a particular view of the law must be restored and retried. Two 
well-known instances are S.31 (2), Limitation Act, UXiH, which provided for the restoration of 
.suits dismissed on the ground that the 12 years’ period of limitation under Article 132, Limitation 
Act applied to suits for sale by holders of simple mortgages and the Public Suits Validation 
Act (I I of lf)32) which provided for the restoration of suits dismissed on a particuhii 
interpietation of S.!>3, Civil P.C. Again, debt relief legislation in the various provinces ha.s 
provided even for the reopening of decrees passed inter parties. In view of the history of the 
rule in America, it is questionable whether it would be right to apply the same rule in this 
country. Further, the American authorities themselves show that, even in the United States, 
limitations had to be placed on the strict American rule and that it was not found possible to 
differentiate by a clear-cut definition the exercise of legislative power from the exercise of 
judicial power. [See Willi’s ‘Constitutional Law of the United States’, p. 142.) 

An Australian case (1931) 38 com. L.R. 153, to which we were referred by the Advocate^ 
(Tenera! of India, bears some resemblance to the present case. An Act of 1922 had constituted 
a Board of Appeal to deal with appeals in income-tax matters and this Board had given certain 
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decisions. But the law courts declared that the Australian Parliament had no power to invest 
this Board of Appeal with judicial power. A later Act established what was described as a 
Bocud or Review and assigned to it functions which were held to be different in character 
Ironi those assigned to the former Board of Appeal. It, however, went on U) providt' that 
decisions which had already been pronounced by the Board of Appeal ‘should be deemed 
to be and at all times to have been decisions of a Board of Review given in pursuance of the 
provisions of the later Act*. Ihe later Act was also challenged as vesting Judicial power in the 
itoard of Review, but this contention was ovemiled. I he validating provision in the later Act 
was next challenged as constituting ‘an attempt by Parliament itself to exercise the judicial 
power of the Commonwealth.’ Tlie answer to this argument is relevant here. One learned 
judge (Isaacs ).) interpreted this provision as implying a ‘retrospective creation’ of the Board 
of Rf'view and placing the decisions of the old Board of Appeal on the same footing as they 
would be on if tlic now existing Board of Review had then pronounced them (pp. 173, 174) 
Another leained Judge (Starke J.) observed: 

raiii.'unont .simply takes up certain deteiminatiuns which exist in fact, tlioiigh made without autfiority, 
and prescribes not tliat they shall be acts done by a Board of ReMew, but that they shall be treated 
.IS ihev would be Ucdk-d if they were sucii acts I’he se^^tions, not doubt, apply retrospectively, but 
thfy do not constitute and exercise ot tlie judkial power on tlic pail of the Parliament (p. 212). 

We tliink that this latter description is apposite to what happened in the present case and 
also answers the argument dial it is an iniposs’blc feat to convert what was not a trial under 
the Code of Criminal Procedure into a trial under the Code. 

judged by any reasonable test, it seems to us difficult to hold that what the Ordinance has 
attempted to do in this case amounts to an exercise of Judicial power. A passing reference 
u.Ls made in this connexion to S.71 (3), (Constitution Act, which precludes the legislative 
chambers from conferring on themselves ‘the status of a Phis and die similar provision 

111 .S 2H (3) have no bearing upon the present question. Phey were intended to set at rest the 
()uestion whether these lt?gislative bodies had the power to punish for contempt. (CP. (18()6) 
L R. l.P.C. 328 (188<>), 1 1 A.C.197 and (I89()) A C. ()(K).) SecUon 313 (1) which was also relied 
on in this connexion relates to the ‘executive’ audiority of the (Jovernor-General in Council 
and not to die ‘law making’ capacity of the (lOvemor-General. It w'as contended that once 
the decisions of the Special Courts were held void for want of jurisdiction, the position in the 
|nesent case would be nothing different from a sentence imposed by die Legislature direedy 
on each of the accused in all the cases that had been before die special courts. 'Phis does not 
‘'ecuii to us to be a fair or correct view of the position. The Legi‘ lature has not attempted to 
<leeide the question of the guilt or innocence v>f any of the accused. "Pliat question had as a 
nuitter of fact been decided by tribunals which were directed to follow a certain judicial 
pioeediire. Ihe effect of the absence of jurisdiction in these tribunals falls to be considered 
when dealing with the diird objection. For the present purpose, however, we see no justification 
for importing a fiction that diere had in fact been no judicial trial and that it is the legislation 
that <leclares the guilt of the accused in all the cases and imposes sentences upon diem. It 
HHist be remembered that even under the Ordinance, the sentences are in due course subject 
to appeal to and revision by other regular Courts of the land. 

hi dealing with the third objection, it is again necessary to examine the basis of the American 
uile in order to determine whether it can be followed here. It is clear from the American 
authorities that this limitation has been derived from the interpretation placed by the American 
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Courts on what are knowi as the Fifth and Fourteenth Amendments which provide against 
any person being ‘deprived of life, liberty or property without due process of law.* The 
expression ‘due process of law’ has been interpreted as referring only to ‘judicial process’ and 
as not including legislation, and ‘judicial process’ was held to imply competence or jurisdiction 
in the Court and an opportunity for a hearing. As this requirement had been made part of 
the written constitution, it followed that no enactment passed by a Legislature limited by that 
constitution could authorize anything in violation of it. [See Willoughby’s ‘Constitution of the 
United States’, panis 1113 to 1117, 1122 and 1123]. Hence tlie rule (stated by Cooley) that 

It would be incompetenl for the Legislature, by retrospective legislation, to make valid any proceedings 
which had been had in the Courts but which were void for w'ant of jurisdiction over tlie parties. 

The constitutional position in India is different. Compeuing the American Amendments 
witli the provisions of the Constitution Act, 1935, it will be seen that the latter contains nothing 
corresponding to so much of the Amendments as related to deprivation of ‘life or liberty’ and 
tluit even as to ‘property* it only requires that such depiivation should be ‘by authonty of 
law'; see S/299. This does not of course mean that the well established principle of British 
junsprudence as to the sacredness of personal freedom is not part of the law of British India 
Bui as pointed out by Dicey, the rule remains only as a principle of ‘private law’ and is not 
a part of the Constitution: [See Dicey’s ‘I^w of the constitution’, Kdn. 9, p. 203 and Wade 
and Phillips, ‘Constitutional I^w.’ F^n. 2, p. 354|. While its enactment as an article id' tlir 
Constitution would have placed it beyond the power of tlie Indian Ix^gislatiire to alter it, the 
position must be different so long as it remains a nile of private law, however cardinal and 
fundamental: [See Dicey, p. 200, footnote]. 'ITie principle of the English law as to personal 
liberty was stated by l^ord Atkin in (1931) A.C. (if>2 in tlie following terms: 

III iiccordancc with BnD2>h junsprudence no member of the executive can inteifere witli llie liinTty or 
piopcrtv of a British subject except on tiie condition that he can support the legality of his action belorc 
a C’ourt of justice. 

C.'oniparing tlie language of the American Amendments witli this statement of the English 
rule. It will be noticed that what is required under the Fjiglish rule is not ‘due process of law ', 
but ‘legal justification’ and such justification may be shown as much by legislation or sUitutoiy 
rules as by production of an order of Court: see (1917) A.C. 2()0. It docs not however follow 
that Legislatures in India can arbitrarily interfere with the life or the liberty of the citizen, because 
they have only such powers as have been conferred on them by Sch.7, Constitution Act. 

Ihe real question in the present case therefore is whether the Ordinance is covered bv 
anv of the entries in Sch.7, Constitution Act, It was not contended that the mere absence of 
a specific provisirin about ‘validating laws* was by itself of much significance. As observed by 
this (>)urt in 1940 F.C.R. 1 10 at p, 136 the power of validation must be taken to be ancillarv’ 
or subsidiary to the pow'er to deal with the particular subjects specified in the lists. No question 
arises in this case as to the distribution of the subjects between the Provincial Legislature and 
the Central Legislature, because a declaration of emergency under S.102, Constitution Act, 
ha.s been proclaimed. It was contended that under the terms of S.102 (1) the Legislature could 
make laws only ‘for a Province*, that is, separately for each Province and not for a number 
(jf Provinces together, lliere is no basis for this contention. Under the Interpretation Act, the 
use of the singular number will in the absence of any indication to the contrary in the context 
or the nature of the subject, include the plural; the clause has apparently been worded in that 
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particular form, because it has been enacted as an exception to S.KX) (3) which excludes the 
power of the Federal Legislature ‘to make laws for a Province’ in certain cases. If the Central 
authority can make laws for each of the Provinces, there is no principle in insisting that even 
when a uniform law has to be enacted for each of several Provinces, tliere can be no single 
enactment, but that there must be as many enactments as there are Provinces. It was further 
contended that where, as in this case, a proclamation of emergency under S.102 referred only 
to a threat ‘by war’, the Central Legislature could encroach on provincial subjects only in 
respect of matters necessitated by the war and not in respect of subjects relating to ‘internal 
disturbance.’ 'l"he words of the section do not justify any such limitation. As regards authoriza^ 
tion by the lasts in Sch.7, it seems to us sufficient to say that the subject-matter of the present 
Ordinance is in our judgment covered by the expression ‘administration of justice’ in entry 
No. 1 of last II and the expression ‘criminal procedure’ in entry No. 2 of List III. 

On behalf of the Crown, strong reliance was placed on the decision of llie Judicial 
C^ommittee in (1}X)7) A.C. 93 and of the High Courts in India in 55 Bom. 2()3 and 60 Cal. 
712 and as much controversy raged round them we feel we should refer to them shortly. The 
decision in 1907 A.C.93 is on the face of it, a strong authority in support of the contention 
advanced c»n ’'^'half of the Crown. Their lairdships were dealing with an Act passed by the 
Natal Parliament which provided that ‘all sentences passed by any person administering martial 
law . . . shall be deemed to be final sentences passed by duly and legally con.stituted courts 
of this colony’. It is no doubt true that the matter was then before their Lordships on an 
application for special leave and it might have been sufficient answ'cr to the application to say 
that the decision of a martial law' autliority was not that of a judicial tribunal at all and could 
not therefore be brought up before their Lordships. But their Ix)rdships nevertheless proceeded 
to give other reasons in support of their dismissal of the application. The sentences in the 
judgment which have been particularly relied on by counsel for the Crown run as follows: 

An Act of Pai'liamcnt has been piissed in Natal which in terms enacts tlie legality of the sentences in 
questjoii and provides that they shall be deemed to be sentences passed in tlie regular and ordinary 
course of cnminal jurisdiction. This board has no pow'er lo review tJiese sentences or to enquire in to 
die propriety or impropriety of passing such an Act of Parliament. Ihe Act has been assented to by 
the Governor and having die force of law, is binding on dieir I^irdships.‘ 

We have been asked to treat this as a complete answer to two of die contentions advanced 
on behalf of the appellants, namely, that legislation conferring validity on sentences passed by 
im authority which had no jurisdiction in law is not permissible and that such legislation is in 
the nature of the exercise of judicial authority. On behalf of the appellants, two grounds of 
distinction (mentioned in the judgment ol Bajpai J.) were relied on. It was said (on the strength 
of an observation of Mr Brand in liis book on the Union of Soudi Africa referred to by Bajpai 
J.) that under die South African Constitution, the Parliament was supreme and that even in 
i'Jalal, as in Great Britain, the Courts had no authority to act as interpreters of the Constitution, 
this was answered by counsel for die Crown by pointing out that whatever might be die position 
in South Africa after the Statute of West minister and after certain Soudi African legislation of 
1934, the position in 1906, when the Natal legislation considered by their Lordships was passed, 
was nothing different from that of any other Croivn colony, as the Natal Charter of 1856 only 
contained the usual clause authorizing legislation for the peace and good government of the 
colony. 'Fhat the same continued to be the legal position even after the Union of South Africa 
Act till the enactment of the Statute of West minister was shown by comparing the decision in 
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1930 South African LR. App. Div. 431 with, that in 1937 South African L.R. App. Div. 229. 
It was next urged by counsel for the appellants that this decision had been treated by certain 
writers on Constitutional Law only as an authority for the proposition that an English Court 
could not enter into the propriety as opposed to the legal validity of a colonial statute (Chalmers 
and Asquith 'Outlines of Constitutional Law\ 3rd Edn. p. 203 and Ridges' 'Constitution Law 
of England', 6th Edn» p. 491) and they asked us to infer therefrom that the question of the 
validity of the statute had apparently not been argued before their Lordships. On behalf of the 
Crown, attention was drawn to the report in (1906) 22 T.LR. 413, where the history of the 
proceedings of the martial law tribunal in Natal has been set out and the arguments at the Bai 
at that stage have also been more fully stated and we were asked to say that the same learned 
counsel who appeared for the petitioner in 1907 A.C.93 could not have omitted to raise tlie 
question of validity. Lastly, it was contended that a martial law tribunal was more analogous 
to an executive authority than to a judicial authonty and that the decision was no authority for 
the contention that a void Judgment of a judicial tribunal could be validated by subsequent 
legislation. 'ITieir Lordships, observation is very general and it seems rather difficult to resUict 
its effect in the way that counsel for the appellants asked us to do. 

llic decision in 55 Bom. 263 is no doubt an authority in favour of the Crown in so far as 
it held S. 1 1 of the Ordinance tlien in question to be valid, but there is little discussion of tin* 
point there. In (30 Cal. 742 the Court had not to consider the questions arising in the present 
case. 1920 A.C. 2^i() which was also cited before us, throws little light on the questions arising 
here, rheir LorcLhips had not to deal with a question of validation but only with a limited 
plea of ultra vires based on the e.xception to S.93 (1), British North America Act, to the effect 
that the law should not 

prejudicially affect any right or pmilege with respect to denomiiiaUorial schools which any cla.ss of 
persons have by law' in the province at tlie Union. 

Two other grounds of invalidation were suggested, though but faintly. It was said tlie 
provisions of the Ordinance were hardly likely to conduce to peace and good government, 
and were not therefore authorized by S.72 of Sch.9 It is sufficient answer to tliis to .say that 
the Judicial committee have laid down that this is not a matter for the Courts to investigate. 
It was next said that S.3 (1) of tlie Ordinance was retrospective in its operation and that tht‘ 
Governor-General had no power to pass Ordinance with retrospective effect. ITie question 
has been discussed at some length in Federal court cases Nos 13 to 21 of 1943 and S.3 (1) of 
ordinance 19 is no more retrospective in its operation than S.3 of ordinance 14 of 1943 which 
was then held to be valid. We accordingly hold that ^.3 (1) of Ordinance 19 of 1943 confers 
validity and full effectiveness on sentences passed by Special Courts functioning under the 
Special Criminal Courts Ordinance (Ordinance 2 of 1942) and that this provision is not ultra 
vires the Governor-General. 

Two questions have arisen in the course of tlic hearing on the construction of S.4 of tlic 
Ordinance. It has been brought to our notice that in some instances (cases Nos 39 and 54 
before us) references which had to be made or have been made under S.8 of Ordinance 2 
of 1942 had either not been made or had not been disposed of by the Review Judge, when 
the new Ordinance (19 of 1943) came into operation. A question arises whether such cases 
fall under S.3 (1) or S.4 of the Ordinance. Section 4 purports to deal with cases of which the 
‘trials’ before the Special Courts had not ‘concluded*. The Advocate-General of the United 
Provinces admitted that the trial could be said to be concluded only when the Judge had 
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pronounced his judgment (vide the way that the sections are grouped in sub-divisions F.&H. 
of chap. 23, Criminal P.C.), but he maintained that the ‘review’ proceedings under S.8 of the 
Ordinance were no part of the trial. The Advocate-General of Bihar maintained that the trial 
must be held to have concluded as soon as the case became ripe for judgment (vide chdp.26 
of the Code which treats the judgment as coming after the close of the trial). Our attention 
was drawn in this connexion to A.I.R. 1933 Cal.551 and A.I.R. 1938 All. 102. The discussion 
in tliese cases only confirms what one would have thought even independently of them, viz, 
that the meaning of the word ‘trial’ must largely depend on the context and tlie scheme of 
the enactment in which it occurs. Though the word may sometimes denote only the recording 
of evidence, it is obvious that in the context in which it occurs in Ordinance 19 of 1943 it 
must comprise all stages of the proceeding, including the imposition of the sentence. 'ITie 
contradistinction made by the Ordinance is between cases in which a sentence had been 
passed by tlie Special Courts and cases in which no such sentence had been passed, the 
formei falling under S.3 (1) and the latter under S.4. If it should be assumed that die two 
categories might not be exhaustive and cases might be conceived which even while not falling 
under S.4 might not fall under S.3 (1), the result would only be that the proceedings in such 
cases would void under the former decision of this court and the accused would have to 
he retried before the regular courts. Ihe cases which are dealt with by els (a) and (b) of S.8 
of Ordinance 2 of 1942 stand on a special footing. The two clauses provide for review of the 
Special Judge’s judgment by one of the Judges of die High Court nominated by the Provincial 
(Jovernment. The cases which are dealt with by els (a) and (b) of S.8 of Ordinance 2 of 1942 
stand on a special footing. 'Ilie word ‘review’ does not appear to have been used in any 
technical sense there, but it obviously differs bodi from a review as understood in the Civil 
IVocedurc Code as well as an appeal, because these proceedings are ordinarily initiated by 
the party concerned. The scheme of S.8 of Ordinance 2 of 1942 is that in the more serious 
classes of crimes therein referred to, the sentence of dui Special Judge should, apart from any 
initiative of the accused, be considered by the reviewing judge. Ihere is of course a difference 
between els (a) and (b) to this extent that in cases falling under cl. (a) the review follows 
( ompulsorily and automatically, whereas in cases falling under cl.(b) there view procedure 
becomes available only if the Special Judge thinks it necessary to submit the case to the 
reviewing Judge. But once the case has been so submitted, there is no difference in the legal 
posiUon between cases falling under cl. (a) and ciises falling under cl.(b) of S.8. It may perhaps 
be putting the position too high to describe the sentence of the Special Judge in these cases 
as only provisional or tentative; but die scheme of the «eciion undoubtedly is diat the proceeding 
against the accused in such cases is not to be regarded as ''omplcte till after the review is 
over. In this view, we are of the opinion d * in all cases falling under S.8 (a) and in all cases 
where references had been made by the' Special Judge under S.8 (b) the accused will have 
to be tried under S.4 of ordinance 1 9 of 1 943, unless the reviewing Judge, acting under the 
special Criminal Courts Ordinance, had given his decision before the new Ordinance 19 of 
1943 came into operation. Tlie words ‘whether or not the proceedings in which the sentence 
was passed were submitted for review under S.8’ in cl. (2) of S.3 must be taken to have been 
used only to indicate that even the adverse termination of the review proceedings would not 
exclude the right of appeal and revision given by die clause. The possibility that the High 
Court as a Court of appeal or acting as a confirming Court under chap. 27, Criminal P.C'., 
uiay consider or confirm the sentence will not in our opinion suffice to bring this special class 
of cases under S.3 (1) of the new Ordinance, or take them out of the operation of section 4. 
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A further contention was advanced with reference to cases in which the accused had been 
sentenced to death by the special courts. It was argued that as under Ss.31 and 374, Criminal 
P.C., a sentence of death passed by a Sessions Judge was subject to confirmation by the High 
Court and as no such confirmation by the High Court as such had been provided for in tlie 
Ordinance, one of two consequences must follow: cither the unconfirmed sentences must be 
treated as incapable of execution on the ground that there was no one who could properly 
refer them for confinnation, or the cases should be treated as pending cases within the meaning 
of S.4 of the Ordinance. Whilst we agree that such sentences cannot be executed until confinned 
by the High Court, we can see nothing to prevent the judicial officer who passed the sentences 
or the Sessions Judge for the time being referring them for confirmation to the High Court. 
We are also unable to accede to the contention that such cases can be treated as falling under 
S. 4 even after they had been dealt with by a Review Judge under S.8 of Ordinance 2 of 1942. 
Section 4 of Ordinance 19 can be invoked only in cases where the trial before the Special 
Courts had not concluded. 'Fhe High Court acting as such under the Criminal Procedure 
code cannot be spoken of as a 'special court’ within the meaning of the above provision. We 
now' turn to the individual cases before us. 

Cases Nos 39 and 54 — In these two cases the convicted persons have come up in appeal 
against judgments of the Patna and Allahabad High Courts respectively dismissing their appeals 
from sentences passed by Special Judges. In both cases the sentences were subject to review 
under S.8 (a) of Ordinance 2 of 1942. On the date of the commencement of Ordinance 19 
of 1913 the review' had not been completed. ITiese cases therefore fall within the puiview of 
S.4 nf that Ordiii.uicc, with the result that the proceedings had in respect of them before the 
Special Judges must be held to be void and the cases must be deemed to have been transferred 
to die appropriate court under that section for inquiry and trial in accordance with die provision 
of the Criminal Procedure Code. The appeab in these -two cases are allowed and further 
proceedings will be taken in accordance with the provisions of S.4 of ordinance 19. 

Cases Nos 35, 36, 43, 44, 45, 46 and 49 — Cases Nos »35 and 36 are appeals from orders 
of the Patna High Court refusing writs of habeas corpus, while case No. 49 is an appeal from 
an order of the Madras High Court refusing writ of certiorari. Cases Nos 43, 44, 45 and 4() 
are appeals from a preliminar)' judgment of the High court at Nagpur upholding the validity 
of S.3 (1) of Ordinance 19 of 1943. 'llie conclusions at which we have arrived concerning the 
validity and effect of S.3 of die Ordinance must result in the dismissal of all these appeals and 
we Older accordingly. 

Cases Nos 40, 41 and 42 — ITiese are appeals from judgments of the Patna High 
Court dismissing in each case the appeal of the convict from a sentence of death and 
contirming the sentence passed by a Special Judge for the offence of murder in the 
first two cases and for the offence of waging war against His Majesty the King in the 
third case. In these and in other cases where the High Courts had dismissed the appeals 
of the convicts on the merits, we granted leave on applications made to us for grounds 
on the merits of the cases to be raised before us. In some of these cases counsel made 
attempts to persuade us to asses the weight of evidence for ourselves in order to 
determine whether the conviction was or was not justified in each case on the evidence. 
This we declined to do as we hold the view that in cases of this description we should 
ordinarily accept as final the conclusions of fact at which the High Court has arrived 
unless it can be shown that the High court has either misread any part of the evidence 
or has overlooked any material portion of it. In these three cases we have not been 
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shown sufficient grounds for disturbing the conclusions at which die High Court has 
arrived concerning the guilt of the appellants. 

As regards the sentence it was urged that the dcadi sentence imposed in these cases should 
be reduced to transportation for life on account of die time that has elapsed since the sentences 
were first pronounced: see 21 I.C. 882 at p. 893. It is true that death sentences were imposed 
in these cases several months ago, that the appellants have been lying ever since under threat 
of execution, and that the long delay has been caused very largely by the time taken in 
proceedings over legal points in respect of the constitution of die courts before which they 
were tried and of the validity of the sentences themselves. We do not doubt that this Court 
has power, where there has been inordinate delay in executing death sentences in cases which 
come before it to allow the appeal in so far as the death sentences is concerned and substitute 
a sentence of transportation for life on account of the time factor alone, however right the 
death sentence was at the time when it was originally imposed. But this is a jurisdiction which 
ver\' closely entrenches on the powers and duties of the executive in regard to sentences 
imposed by Courts. It is a jurisdiction which any Court should be slow to exercise. We do 
not propose ourselves to exercise it in these cases. Except in case No. 47 (in which we are 
commuting the ^^ntence largely for odier reasons a.s hereafter appears), the circumstances of 
the crimes were such that if the death sentence which was the only sentence diat could have 
been properly imposed originally, is to be commuted, we feel that it is for the executive to 
do so. We do not doubt th<at in each case the executive will give the fullest consideration to 
(he period that has elapsed since the original imposition of the sentence and to the consequent 
mental suffering undergone by the convict, it has been further suggested tliat in England when 
cases in which a deatli sentence has been imposed are allowed to be taken to the House of 
I.ords on account of some important legal point, die consequential delay in finally disposing 
of the case is treated as a ground for the commutation of the death sentence, and that if such 
a practice is recognized in cases which go with die Ait(?:Mey-(jeneral’s authority to the House 
of Lords because they ‘involve some point of law of exceptional public importance’ [Criminal 
Appeal Act, IIK)?, S.l ((>) a similar course might w'ell be taken in this country' in these cases 
in connexion widi which 'substantiiil questions of law as to the interpretation of the Constitution 
Att' have twice had to be considered by this Court in view of the granting by High Courts 
ol certificates under S.2()5, Constitution Act. We consider however that these matters are 
l^nmarily for the consideration of the Executive and do n.)! in the circumstances of the.se cases 
|iistify us in commuting the death sentences by orders of this Court. With these observations 
we dismiss these appeals. 

Case No. 47 -- I'he appellant m this case was convicted bv a Special Judge of the offence 
ol murder and was sentenced to death on , )lh SeptembcT 1942. Ilis appeal to the Allahabad 
I ligh court was dismissed and the sentence of death was confirmed. The appellant is a young 
man of 25 who has been twice widowed. His victim w'lis his aunt, 30 years ol age, whose 
liiisband (Kanchan) had about six years previou.sly murdered his own brother, appellant’s 
father. Kanchan was sentenced to death for tlie murder, but lost his reason while awaiting the 
execution of the death sentence, and is now dettiined as a lunatic. Lhe evidence in this case 
leaves no room for doubt that the appellant was rightly convicted of murder. There is some 
confusion as to the exact motive for the undoubtedly brutal assault of which the appellant 
made his aunt the victim. The prosecution alleged that tlie appellant being a widower was 
chagrined by the refusal of his aunt to become his misUess. In his statement before the Special 
Judge he said that another uncle (P.W.7) who according to the appellant was behind the 
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prosecution was on terms of improper intimacy with the deceased and resented even small 
acts of kindness on the part of the deceased towards the appellant. In the appeal preferred 
by him through the jail authorities to the High court, the appellant stated that his aunt was a 
womaji of loose character and was pursuing him with unwelcome attentions. The previous 
history of this family indicates tliat the appellant probably suffers from an unbalanced mind. 
The nature and ferocity of the assault upon his aunt appear to confirm this. In committing 
the offence the appellant must have been actuated by Jealousy or by indignation either of 
which would tend further to disturb the balance of his mind. He has besides been awaiting 
the execution of his death sentence for over a year. We think that in this case a sentence of 
transportation for life would be more appropriate than the sentence of death. We accordingly 
reduce the sentence of death to one of transportation for life and subject to this modification 
dismiss the appeal. 

Case No. 38 — The appellants in this case, convicted by a Special Judge of the offence of 
rioting and mischief by fire and were sentenced to three years rigorous imprisonment and a 
fine of Rs 300, in the case of Jagan Nath, and four years rigorous imprisonment and a fine 
of Rs 300, in the case of Ramanand. 'Fheir appeal was dismissed by the Patna High Court. 
Fhe appellants are alleged to have been members of an unlawful assembly consisting of about 
two thousand people who raided a police beat house on 21st August 1042, and destroyed 
various items of Government property, and also looted a post office and a liquor shop close 
bv. Ihe question on which we feel considerable doubt is whetlier the complicity of the two 
appellants before us in these events has been satisfactorily established. On the evening of 21st 
August an entry (i .x.l} was made m the station diary kept at the beat house, by the As.sistant 
SuWnspector in charge of the beat house, recording a brief summary of the incidents that 
took place in the course of the riot but omitting all mention of tlie names of any accused 
persons in connexion therewith. On 26th August, Bans! Lall Chaudhury (P.W.4), the liquor 
vendor, and IJmapat Lab (P.W.b) the branch postmaster, handed to the police reports in 
respect of the incidents relating to the liquor shop and the post office respectively. These 
reports are EX.3 and Ex.5. Lxhibit 3 contaias the names of eleven persons including those of 
^he appelhmts, while Ex.5 refers to a mob consisting of Ramanand Sahu and others. I'he 
formal first information report was not drawn up till 3rd September 1942. It contains the names 
of the appellants and several others, Ihe evidence in the case consists of the testimony of Siva 
Chandai rewari (P.W. 1), Assistant Sub-Inspector in charge of the beat house; Ramanand 
Singh (PAV.2), constable, and Abbas Mian (P.W.3), dafadar, both attached to the beat house; 
Baiisi Lall chaudhury {P.W.4); Nagina Prasad (P.W.5), Subinspector of Police, who carried 
out the investigation; and Umapat I^b (P,W.6). lliese witnesses were examined in Court on 
2 1 St and 22nd December. 

Ihe investigation had been supervised by Babu Rameshwar Prasad Singh, Divisional 
Inspector. On the morning of 23rd December a petition was put in on behalf of Ramanand 
Sahu asking that Babu Rameshwar Prasad Singh should be summoned as a witness, as it was 
the case of Ramanand Sahu that none of the prosecution witnesses had during the investigation 
mentioned his name to this officer as an accused person. 7his application was rejected by the 
Special Judge on the grounds, first, that the witness had been transferred to a neighbouring 
district and that undue delay would be occasioned to the trial if he were to be summoned to 
give evidence, secondly, that the application ought to have been made earlier and that there 
was no explanation for the delay in making it, and thirdly, that the evidence of the witness 
was not material. We are unable to appreciate the reasons given by the Special Judge for 
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declining to summon this witness. In our opinion, he was a material witness and should have 
been examined as a prosecution witness or at least offered for cross-examination. His transfer 
to a neighbouring district should have made no difference as it should have been possible for 
the Crown to procure his attendance with the minimum of delay. The necessity for procuring 
the attendance of this witne.ss for examination became apparent to tlic particular accused and 
his advisers only on 22nd December during the examination of Nagina Prasad (P.W.:>). We 
fail to see how the accused could be charged with undue delay in making the application. 
( )n this giound along we would have been disposed to hold that serious prejudic e had been 
occasioned to Ramanand Sahu, appellant, by the failure of the Judge to direct the attendance 
of tliis witness. 

I'here arc other unsatisfactoiy features in die case and, on the evidence, we do not think 
the conviction in this case can be sustained. To continue with the case of Ramanand Sahu, 
his name is found in the first inlormation report both in the list of accused persons as well as 
among the witnesses. He was examined by the police during the course of the investigation 
as a witness, though the investigating officer made an attempt to explain this away by saying 
that he was examined as iui accused person. As no other accused person was examined during 
the course of the inve.stigation it is difficult to accept this explanation as correct. Further in 
the hrst information report of 3rd September 19^2 the Assistant Sub-Inspector states, after 
describing the incidents, that he asked the accused ‘who was present in the mob to see to this 
occurrence but he replied dial he was unable to do anything as the mob was out of control’. 
I’his is not easily reconcilable with the viev' that die accused was himself one of die rioters. 
The special judge found that the investigating police were not able to make up their minds 
for sometime whether Ramanand Saliu was present with the mob as a member of the unlawful 
iissembly or as an innocent spectator. If dial was so, it is not possible to maintain his conviction 
tor die reason that the only evidence that can be taken into account against him on behalf of 
the prosecution is the testimony of P.W.l (Assistant Siib-h spector) and P.W.3 (Police dafadar). 
This testimony was available to the police at the earliest possible moment and if true should 
have put the matter of die complicity of Ramanand Sahu in the riot beyond doubt. If 
nevertheless die investigating police could not make up their minds with regard to the 
lomplicity of Ramanand Sahu, die only inference to be drawn therefrom is diat they were 
not satisfied with the statements of these two witnesses made in the course of the investigation. 

It is true that P.W.2 (Ramanand Singh, constable) also mentioned Ramanand Saliu’s name 
at the trial as one of die rioters, but it has been established that this witness had stated during 
the investigation that he was being so much mobbed during the riot that he was unable to 
identify anyone. His subsequent statement in Court against Ramanand Sahu was therefore 
wordiless. Both Ramanand Saliu and Jagu.. nath Sahu were stated by P.W.4 and P.W.6 to 
have taken part in the riot, but the testimony of diese two witnesses was righdy rejected by 
the High Court on the ground diat they did not mention the names of these two accused 
person before the Deputy Superintendent ol Police during the investigation. The prosecution 
case is, however, open to challenge on a more serious ground. According to the investigating 
Sub'Inspector the names i>f certain rioters, including diose of the two appellants, were definitely 
iiscertained immediately after die riot; yet he gave instructions to the Assistant Sub-Inspector 
not to enter the names of the accused persons in the entry made in the station diary (£x.l) 
the same evening as ‘a matter of precaution’. I he explanation given was that as copies of the 
entries in the station diary had to be sent to head quarters and die countryside round about 
was in a very disturbed state it was feared that a copy of the entry might fall into the hands 



1222 Towards Freedom: 1943-1944 


of the rioters or their sympathizers and that this might attract reprisals against die police. We 
do not consider this explanation satisfactory. 'Fhe apprehension of reprisals, if it was at all 
justified, would result Just as much from the fact of the incident of the riot being entered in 
the diary as from the mention of the names of accused persons in it As a matter of fact the 
diary does mention the name of Ramanand Sahu as a person near whose house the mob was 
when it was first observed by one of the police witnesses. The direction by the Sub-Inspector 
deliberately to keep the names of die accused persons out of the diary raises so strong a doubt 
with regard to the whole of the prosecution case that, taking it with the other features of the 
case that we have mentioned above, we are forced to the conclusion that it would not be safe 
to maintain the conviction of either of the appellants. We, dierefore, accept their appeal and 
acquit them. They must be released forthwith and the fines, if recovered, should be refunded. 

Case No. 53 — In this case the five appellants were sentenced to rigorous imprisonment 
for a period of seven years, a fine of Rs 2^, and a whipping of ten stripes each of attacking 
a railway station and damaging the telephone and telegraph apparatus, niachiner)' in a signal 
box and other Government property, about 1.30 p.m. on 15th August 1942. 'I’heir appeal to 
the Allahabad High Court was di.smissed and the sentences were upheld, rhe Special Judge 
who tried Uie case found that the whole of the prosecution evidence was unsatisfactoiy but 
nevertheless convicted the appellants and some others who were acquitted by the reviewing 
Judge. Ilie learned Judge of the High Court w ho dealt with the case on appeal took on some 
points a view of the evidence different from that taken by the Special Judge and upheld the 
conxiciion and sertences as he found that some of the prosecution evidence wa.s less (»p(»n to 
objection than th\ trial Judge thought w'as the case. We are unable to agree with this view 
The hrst information report was alleged to have been drawn up at 3 p.m. on Kith August, 
almost immediately after the occurrence. 'Hie Special Judge found that the report was not 
made at 3 p.m. but after 7 p.m. and tliat it was deliberately ‘ante-timed’. ITie learned Judge* 
(if the High Court did not reject this finding. 3Tiis finding alone would be sufficient to cast 
senous doubt on the prosecution case with regard to the paiticipation of particular individuals 
in die incidents that occurred at or near the railway station. Again, the prosecution case wu.s 
rhat as the mob was damaging the telephone and telegraph apparatus the appellants along 
widi others were arrested at or neiu the railw'ay premises after a chase and were bruiighi to 
the railway staUon where they were identified by the railway staff. This version was flatly 
contradicted by the railway staff, and the trial Judge found that the prosecution case on this 
point rould not be accepted. With regard to the evidence of the station staff, the only 
observ ation made by the learned Judge of the High Court was that the matter was not of an) 
v erv' great importance and that die failure of the station staff to support the prosecution (use 
on this point was immaterial. Ilic learned Judge w'eni on to find that the appellants wth* 
arrested in the manner alleged by the persecution, but this w'as based more upon the 
importability ot the defence version on the point rather dian upon the reliability of the 
prosecution evidence. ITiis is unsatisfactor)'. We think that the finding of die trial Judge that 
the arrests were n(»t made at or near the railway station was fully justified. We must point out 
that at the ver\' least these two findings, namely, with regard to the time of the recording of 
the first information report and the time and place of die arrest, establish the complete 
unreliabilit)’ of the police witnesses who were examined in the case. 

The rest of the evidence consisted of the testimony of three headmen, three boys of the 
local vernacular school aged 11, 12 and 13, and two witnesses named Dip Singh and Kanhai. 
As regards the last named two witnesses, the trial Judge held that it was impossible to place 
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any reliance upon their statements. ITie learned Judge of the High Court also ignored their 
evidence as be found that they had clearly been unwilling to give evidence against any of the 
accused. With regard to the headmen, the finding of the trial Judge was that the witnesses 
were not present during the occurrence at all, nor did they take part in the arrests, and he 
consequently altogether ignored their U^stimony. The learned Judge of the High Court, on the 
other hand, held these witnesses to be witnesses of truth. We have gone carefully through the 
detailed reasons given by the trial Judge for rejecting the testimony of tliese witnesses and we 
agree with him that their evidence cannot be accepted as true. The learned Judge of thf^ High 
court did not consider all the reasons given by the trial Judge for disbelieving these witnesses. 
He dealt with only one point in this connexion, namely, whether the witnesses had given good 
reasons for being present in the town where the riot took place on the day and at the time 
of the riot. He appeared to think that apart from any reasons given by these witnesses for 
being present in the town, it was quite natural that they should be in the town especially when 
there was some excitement going on about that period. He found the stories related by them 
quite natural and convincing. We regret we are unable to agree. In our opinion, it was the 
reverse of natural for these headmen who belong to neighbouiing villages, to leave their 
villages whe***' tl.; ir duties lay, at a time of excit(‘ment. d'he trial Judge having given convincing 
leasons for rejecting the testimony of these three witnesses, the learned Judge of the High 
C.'oLirt was not, in f)ur opinion, Justified in overriding the finding of the trial Judge merely 
because he had himself a feeling that this testimony should have been accepted. He should 
liave tried to meet the detailed reasons given by the trial Judge in support of his finding before 
ovei riding it. Wc are ourselves unable to accept the evidence of these witnesses as true. 

riiis leaves us with the evidence given by the three school boys. The position with regard 
to this IS little better. It appetU*s dial these boys were taken into custody on tlie day of the riot 
and were only released on ccrUiin fiersons standing sirety for them. At the time of giving 
ev idence at the trial, tliey were living with tne sureties and not with tlieir parents. One of them 
slated that he had been told that he could go home only after giving evidence. They made 
(oinpb'telv contradictory statements in tlu*ir examination in chief and cross examination. The 
Ifial Judge obsei'V'ed witli regard to two of them tJiat they had probably been won over by the 
tielence and with regard to the third that he w';cs making a tutored statement. The learned 
Judge of die High court was of the opinion that these boys had been influenced against the 
prosecution and dial diey were not willing widics.ses. He concluded from this, how'cver, that 
iinything that diey had stated against die appellants w^as worth a good deal more dian it would 
have been if Uiey had been friendly to the prosecution. Wc do not consider this a concct or 
Jail approach. Once a witness has been found to be wholly umeliable it is unsafe to place any 
reliance upon any part of his testimony. It snould not be open to the prosecution to pick out 
a bit here and a bit diere from die evidence of a wiUiess whom diey themselves are not willing 
to accept iis a witness of truth, and to use diese salvaged bits, from testimony w^hich is otheiwise 
contaminated, to bolster up their case against particuku- accused persons. 

riic gist of die learned High court Judge’s finding on the whole case is contained in the 
observation that there wa^ really no explanation why anybody should have invented a false 
case against the appellants. ITiis is not in our opinion a Justifiable point of view to adopt in 
a case like die present where the prosecution evidence was found to be largely false and 
riddled with defects and contradictions. Hie prosecution having failed completely to establish 
the guilt of the appellants by good and reliable evidence, it was not for the appellants to 
explain why their name had been mentioned by die prosecution wdtnesses as persons who 
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had participated in the riot. Wc have already stated why it is in our opinion unsafe to rely 
upon die testimony of the police witnesses in this case. As the trial Judge did, however, rely 
upon the testimony of Chhabnath Singh, constable, and based his finding with regard to the 
guilt of at least two of the appelhuits solely upon that evidence, we consider that an observation 
or two are called for in diat connexion. 'Fhe trid Judge stated that there was no reason to 
disbelieve this witness though he had undoubtedly made untrue statements on certain points. 
He then went on to obseire that diis wimess had certainly falsely accused one of the persons 
whom the trial Judge acquitted on a positive finding that he was not present among the crowd 
that committed the not. The trial Judge having found that tliis witness had told lies with regard 
to die time at which die first information report was recorded, with regard to the time and 
place of the arrests and with regard to the participation of Soney Lai accused in the riot, we 
tail to see how any reliance could be placed upon his testimony with regard to the alleged 
piu^ucipation of odier accused persons in the riot. 

The view' that w e take of the case is that the trial Judge gave good and convincing reasons 
for rejecting die testimonv of die prosecution witnesses and wrote what in effect amounted to 
a judgment of acquitud. For some reason, however, he diought it the better part of wisdom 
to ciinvici some at least of the accused persons who had been put on their trial before him. 
The learned Judge of die High Court should have treated die judgment as one of ac quittal 
and should have addressed himself to the question whether in case of an appeal by Govenimeni 
he wDuld have been justified in upsetting the judgment if it had been given the form, as il 
alread^ possessed the substance, of a judgment of acquittal. If the learned Judge of the High 
(..'nuit had approached the question from that point of view, we feel sure, he would have 
declined to reverse the trial Court’s findings widi legard to the value to be attached U* the 
prosecution evidence and would have given efl'ect to them by him.self passing an order of 
acquittal. We arc clearlv of the opinion that on the record as it stands there is nothing to 
support the appellants conviction, which must be set aside. We therefore accept the appeal, 
accjuU the appellants and direct Uiat they should be released forthwitli, and that the fines, it 
recovered, should be refunded. 

Casts Nos 37, 50, 51 and 52 — In these c;ises the appellants were convicted by Special 
Judge.s for serious offences committed during the disturbances of last year and were sentenced 
to v aiious terms of imprisonment. 'ITieir appeals to the Fatna High Court were dismissed. 
Notliing was urged before us which served to raise any doubt in our minds witli regard to 
the propriety of the convictions and sentences. Our aitention was however drawn to what we 
cannot but regard as a very serious irregularity committed by the Special Judge in case No. 37 
in recording the evidence of some of the prosecution witnesses, c.g., P.W.S.3, 4, 5 and 7. 
Ilie iTiemonindum of the sub.stance of the evidence oi P.Ws.l and 2 having been recorded, 
the Judge contented himself in the case of several other witnes.se.s with summarizing their 
examination-in chief relating to the main incidents to which tliey were deposing by recording 
merely that they corroborated or supported tlic statement of P.W.2, or gave the same storv 
as P.W^2. Under the provisions of S.h of Ordinance 2 of 1942, the Special Judge was not 
bound to record tlie evidence of any witness verbatim, but he was bound to record a 
memorandum of the substance of the evidence of each witness examined. ITie record of the 
evidence of P.W'.2 no doubt represents the substance of the evidence given by that witness. 
ITic statement that other witnesses corroborated or supported the statement of P.W.2 or gave 
the same story as P.W.2 with respect to certain incidents surely does not constitute a 
rnemrirandum of the substance of the evidence given by those witnesses. We have no doubt 
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that the failure on the part of the Judge to comply with the provisions of S.6 of Ordinance 2 
of 1942 put the accused at a certain disadvantage and occasioned a certain amount of prejudice 
to tlicm in the conduct of their defence. We are however satisfied on an examination of the 
whole record that the irregularity did not in fact occasion a failure of Justice. We dismiss these 
appeals. 

R.K. Order accordingly. 

1. This quotation is taken exacUy as it w;is printed in tlie All India ReporttT 1944, p 1 1 - Ed. 



Draft Proforma informing the grounds of 
detention to prisoners 


File No. 44/57/43 - Home Poll (I) 
(NAI| 


Suggested Form of Communication to Security Prisoners 

1 . Ill pursuance of section 7 of Ordinance i>io. ... so as so is informed that the giounds for 
his detention are . , . 

(In the case of a Member of the All India Congress committee). 

tlidt he was a pai ty to die passing of die Congress resolution of August Bdi, 1942, sanctioning a mass 
movement which was calculated to iinpede the 'successful ^/losecution of the wai*. 

(For a Member of proscribed Congress Committee) 

that he was an office holder and a prominent and active member of the organisation w'hich passed the 
lesolution of August 8th, 1942, etc., etc, 

(For an organizer or underground worker) 

that he was actively supporting and helping the underground organisation of the mass movement 
sanctioned by Congress in the resolution of August 8th, 1942, wliich was calculated to impede die 
successful prosecution of the war. 

(For a participant in the movement a^^ unst whom there was not sufficient evidence for 
prosecution) 

that he was taking an active part in the mass movement sanctioned by Congiess etc., etc. 

(For a terrorist) 

diat he was an active memSier for an organisation the object of which is to overthrow the Government 
established by law by a terrorist crime or other violent methods. 

2. So and so is informed that he has a right to make a representation in writing against 
the order under which he is detained. If he wishes to make such a representation, he should 
address it to the undersigned and forward it through the Superintendent of the jail as soon 
as possible. 
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Government of India to all Provincial 
Governments 


Kile No. 44/37/43 - Home Poll (I) 


Secret 

Cr(»vcrnment of India^ 
Home Department, 


Express Letter 

From 

Home. New Delhi, 

To 

All Provincial (jovemments. 

No - Poll (I) New Delhi, the 4th December 1943, 

Sub)t‘i t: Publication of Provincial Security Prisoners Ordcrs/Rules. 

We are not clear as to the practice in all provinces regarding the giving of publicity to the 
\ arious rules and (irders made by them to govern the conditions of detention of tlieir securilv 
pnsoners. In some provinces these rules are treated as secret t>r confidential, while in ofhei 
ihev appciu- to have been published, cither in the Provincial gazette or «is oflicial publications. 
Wc have in the last Iwcj sessions of the Legislature been pressed to place copies of pro\'inci.'il 
(irn ernments’ security prisoners rules in the iJbrary of tlie House. We have hitherto resisted 
this [uessure on tlie ground that it is inappropriate for details of Provincial (governments' rul(‘s 
to bf^ communicated to the Central legislature, llie weakness of this position is, however, 
manifest. In particular, it can well be argued diat since Central Government prisoners detained 
in Provinces are subject to the rules obtaining in that Province, the latter niles are the legitimate 
toncem of Members of the Central legislature, and since we are responsible for the general 
principles governing the treatment of persons detain ^‘d without trial, we have in fact given a 
considerable amount of information about provincial practice in reply to questions on tins 
subject. .A further point is tliat refusal to disclose these rules must give rise to a suspicion, 
which might well be avoided, that there is .something to conceal and that the rules contain 
liiirsh provisions which (Jfivemment dare not make public. As against this, it could be argued 
that to make available for Members of the Ontral Legislature copies of all Provincial rules 
would meiely be furnishing them with further ammunition for detailed questions on the practice 
in an indiv idual Pn^vince and on divergence of treatment as between one Province and another. 
Provided however, as we believe Ui be the case, tliat provincial pracdcc in the various matters 
of principle laid down by us is now substantially uniform, we do not anticipate any difficulty 
in refusing to investigate matters of detail. 

2. We do not suggest that any Province should give wide publicity to its rules, e.g. by 
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giving them to the Press. But we do consider that there would be advantage is placing in the 
Library of the Central Legislature copies of provincial security prisoners orders/rules, as we 
have already done in the case of Central orders. To supply copies in the case of some Provinces 
and to withhold them in the case of other would be less desirable. Will you please let us 
know whether you aj^ee to our placing a copy of your Security Prisoners orders/rules in the 
Library of the Central Legislature? 

(a) if all other Provincial Governments agree, or 

(b) whether or not all otlier Provincial Governments agree. 


R. Tottenham 
Addl. Secy, to the Government of India. 



Government of Madras to the Government of 
India (regarding new ordinance) — (dated 11th 
December 1943) 


File No. 41/57/43 - Home Poll (1) 
[NAl] 


l"rom 

(i.W. Priestly, Esq., C.I.E., I.C.S. 

Chief Secretary to the Government of Madras 
f ort St CJeorge, Madras 

To 

The Additioiicil Secretary to die Government of India 
Home Department, New Delhi 

Ordinance to replace Defence of India Rules 2() ~ Yoir letter No. 44/57/43 - Poll (I) di 3. l2.43. 

Fhe Government of Madras observe from paragraph 8 of your letter* that they are not 
consulted as to the principles underlying die draft of the Reslriction and Detention Ordinzuice, 
1943, but are only given an opportunity f bringing to notice any points of doubt about die 
drafting of the ordinance or any substantial difliculties of an administrative character that may 
be iinticipated in giving effect to the ordinance. 

2. I am directed to say that this Government have carefully and critically examined the 
provisions of the draft ordinance^ and diey agree with the Government of India that an 
ordinance on the prop»>sed lines is really desirable and necessary. In the urgency of the case 
and in the circumstances explained in the concluding paragraph of the above letter, this 
Ciovemment do not propose in this letter to indulge in an elaborate and detailed criticism of 
the several provisions of the ordinance, but wish to confuie their observations to a few points 
of interest which are deemed worthy of notice. 

d. (a) Sections 1-5, 8, 12 and 13 of the ordinance require no comments. It is observed that 
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section 6 which is designed to validate all orders passed under Defence of India Rule 
26 will have the desired effect of completely setting at rest all doubts and disputes 
raised regarding the validity of ordinance No. XIV of 1943 which amended section 2 
of the Defence of India Act, by extending the rule making powers so as to cover a 
rule like Defence of India rule 26. 

(b) Section 7 requiring the authority concerned to communicate the grounds of detention 
to the person affected and inform him that he is at liberty to make any representation 
in wTiting against the order of detention is recognised as a very desirable provision 
which, if enacted should obviate much of the criticism now levelled against orders 
made under Defence of India Rule 26. I am at the same time to sound a note of 
warning tliat the Government of Madras foresee the possibility of trouble in complying 
with the requirements of this secUon. Experience shows that many of the detenus being 
lawyers will be apt to make capital of this section and start complaints that lepre 
sentations cannot be made properly, unless access is allowed to particular documents 
and officers and persons and unless they are allowed to cross-examine the witnesses 
and officers who made reports against tliem. Possibly the case may even arise where 
a detenu may refuse to avail himself of the opportunity accorded to him of making 
his representation, on the ground that a particular facility desired <uid considered 
necessan' by him has been denied to him. In die circumstances, I am directed to 
suggest for the consideration of the Government of India whedier section 7 should 
not be tightened up so as to guard against extravagant claims for facilities in making 
represent dons. 

In this connection I am to point out diat the word ‘practical’ in the last line of section 7 is 
apparendy a mistake for ‘practicable’, 

(c) Section 9 specifically restricting the period of detention to 6 months in the first instance 
cuid providing for extension by the Government ihemsekcs after considering the 
necessity for such extension in each cases as contemplated in paragraph 4 of the Home 
Department letter is, a satisfactorv' substitute for Advisory Committees, as it ensures a 
periodical review of all cases of detention. 

(d) Section 10 excluding as it does the jurisdiction of courts to issue orders in die nature 
of 'habeas corpus’ under section 491 of the code of criminal Procedure, is considered 
an important provision. 1 am to invite attention to the fact that the rule of presumption 
laid down in clause (3) of this section will only apply when an order passed under 
the ordinance purports to be signed by the audiority making it. An order of Government 
is not signed by the Government as such but is only authenticated by a Secretary to 
(jovemment or other officer empowered to sign Government orders by the rules 
framed foi the transaction of the business of the Government. I am accordingly directed 
to submit f<jr the consideration of the Government of India whedier die scope of clause 
(3) does not require to be extended so as to cover orders of Government signed by 
a Secretar}' to Government or other officer empowered in this behalf. 

(e) A provision on the lines of section 11 which precludes the court from allowing 
statements to be made or evidence to be given as to the contents of any communication 
made under section 7 in regard to the grounds of detention or any representation 
made under that section appears very desirable and follows as a consequence of 
section 7. 

4. In conclusion, I am directed to say that the Gavernment of Madras have noted that 
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the Government of India have under separate consideration the promulgation of an ordinance 
in respect of die class of persons entering India from Burma, etc. In the opinion lor this 
Government such an ordinance is necessary especially in view of the fact that there are in 
this province a number of such persons including the 14 accused acquitted in tin; recently 
concluded Enemy Agents Case. 

Your obedient servant, 
Chief Secretary 

1. Noi printed — Refers to letter dated 3.1!i.43 whnein it says ‘Since the Government of India aic primaiily 
responsible for war legislature and its operation by the Provinces, they do not consider it necessaiy to consult 
l‘rt>vincial Governments on the Principles of these proposals’. 

2. Draft ordinance not printed — Sec Doc. 14.0 for the final version of the ordinance. 



Government of Bengal to the Government of 
India regarding new ordinance 


File No. 44/57/43 - Home Poll (I) 
(NAIJ 


Dated 11th December 1943 

lYie ( JovcMiiment of Bengal do not wish to record any objection to the principles newly 
embodied in tlie draft Ordinance' which in fact, thev endorse. 

2. rhere will, however, be very considerable administrative difficulties in furnishing to 
set urity prisoners in Bengal a statement, under clause 7 of the draft, of die grounds on which 
the)' have been detained. In perhaps a far larger proportion of cases in Bengal than elsewhere 
It will be impossible in the public interest to furnish grounds, to which in effect the prisoner 
will be able to submit any reply, and it will be necessary to confine the grounds furnished to 
a [)urely conventional, general and uninformative statement, such as dial suggested for terrorists 
in paragraph 5 of the Government of India’s letter. 'ITie Government of Bengal apprehend 
that this will arouse both public dissatisfaction and persistent criticism within and outside the 
hegislatiirc, which may, and in all probability will, create acute embarrassment for any Ministry' 
for the time being in power. 

3. (i) The provincial Government understand that an amendment to the draft is under 

consideration with the intention of removing the lacuna at present existing in clauses 
4 and 5 of die draft, which do not miike it possible for Government to pass an 
order under clause 4 in respect of persons detained by audiorities exercising 
delegated powers. 

(ii) They also press for the amendment of clause 3(4), to which they understand that 
the Government of India contemplate giving effect, and which will authorize 
Government by order to prescribe conditions of detention generally, including 
specifically conditions as to maintenance, discipline etc. 

4. Very grave administrative inconveniences are expected to follow from the prescription 
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of so short a time as six months as the maximum period for which an order of detention may 
be passed and the consequent requirement to review ‘all the circumstances of the case’, with 
the object of issuing a continuing order under clause 9, within the period of six months 
prescribed. 'I'he preparation of even such grounds, as it may be possible, in tlie public interest, 
to famish under clause 7 of the draft, the receipt and due consideration of representations, 
made by prisoners against the order upon receipt of these grounds, and the issue of orders 
thereiifter, in the ver\’ hu-ge number of cases in Bengal (which in virtue of clause ()(2) will all 
be deemed to have been made on a single date, and therefore, to be valid only until (he 
same date, in each case, si.x months ahead) involve labour which llie Provincial (Joverninent 
gravelv doubt whether it would be possible conscientiously to complete within the period 
fixed rhey, therefore, desire to press that the initial period of detention under clause 3 and 
the periods by which detention may be continued in force under clause 9 of the draft should 
be extended to tw^elve months. 

5. 'Hie attention of the Government of India has been drawn in previous correspondence 
to the necessity of effectively providing against improper inquisition by the courts into (ho 
validity of orders passed under Defence Rule 2(). ITie same necessity will continue under the 
Ordinance as now drafted, and the Government of Bengal very strongly urge that piovision 
should be made to exclude rigorously, and without the possibility of legal quibble, any such 
transgression of their jurisdiction by the courts. What the Government of Bengal feel must be 
protected against such inquisition is not only orders ‘in good faith made* but also ordeis 
‘purporting to b** made' under the Ordinance. Tliey gather Uiat it is in the contemplation ot 
lire Government of India to issue a further communication on this subject to all provincial 
(iovernments and they trust that this point will be reconsidered by tlie Central Govemmenc 

(). Finally, with what the Government of India refer to as die ‘contempt case’ in mind,^ 
the Provincial Government desire to press once more the necessity of completely protecting 
officers acting or purporting to act in accordance with die Ordinance from all suits, prosecution.s 
on other legal proceedings whatsoever without previous sanction of Government. 

! Drall ordinance Nol Ihintcd — lui final version see Doc. 14:1 
jL \ his relers Uj Dov . 47 
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Judgement in the case of Ratnamamba' — 
(dt 11.12.1943) 


Govt, of Madras, U.S. Files, File No. 2/1944 
I'l N.A.l 


In the Court of the Joint Magistrate, Bezwada Judgement in Cal?nder case No. 1 43/43 Joint 
Magistrate of Bezwada. 

Complainant Rex. Station House Officer Kankipadu, Cr. No. 1 l-y43 
Accused Edupuganti Ratnamaba of Penama 

In the Court of the Joint Magistrate, Bezwada. Presoit — A.G. Barson, Esq., I.C.S., 
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CC 143/43, 

This case coming on for hearing on 20.9.43, 23.10.43, IG. 11.43, 29.1 1.43, G. 12.43 and having 
stood over for consideration the court delivered the following: 

Order 

I hc Station House Officer, Kankipadu has charged the accused under 39(G) read with 34 of 
the D.O.I. with possessing prejudicial literature. 

5 P.W.s were examined. P.W.I. is the Inspector of tlie Special Branch Police, fie states 
that on 24.7.43 he received information that one S. Ramasesha Rao of Gudivadit, who had 
gone out of view, and one M. Satyanarayana who wiis an absconding accused in the Ongole 
Bomb case, were being harboured by the accused at Panamakur. He says that he also 
received information that some prejudicial reports had been received from Bombay for 
translation and distributujn among members of tlie National Youth League, which is said 
to be implementing the (Congress Rebellion Programme. He says that he learned that a 
meeting had been arranged some 2 miles from Penamakiir for tlie night of 25.7.43 to decide 
upon a plan of sabotage on August 9th 1943. He learned also that these persons would 
meet in th. tiv -i-od house on 24.7.43. He took the Circle Inspector of Police, Bezwada and 
tlie S B. Sub-Inspector Bezwada and some constables and reached Penamakur at 4.O.M. 
(25.7.43). One of the constables jumped over the compound wall and unbolted the door, 
riie party entered tlie verandah, on which S. Ramaseshaginrao and some others were 
sleeping. Ramaseshagirao was arrested. I hen tliey woke up the accused who was sleeping 
inside the house with hei mother, and entered the house, which is electrified. I'he Sub- 
Inspector, Kankipad then sent for 2 mediators, and in their presence the house w^ls searched 
for prejudicial literature. A wooden alniyrah was searched, and also a suit case (M.O.l) 
which was under tlie cot on which the accused wax .sleeping. Phe articles found are detailed 
in Kx. A.^ There are .some 40 publications, the majoritx of w4iich contains what is undoubtedly 
prejudiced matter. Ilie witness states that both the almyrah and the suit case were locked, 
;md were opened with keys which the ;iccu.sed pr< duced. P.W. 2 is the Circle Inspector of 
Police*, Bezwada who accompanied P.W.I. He says that one of the constables jumped over 
the ivall and opened the gate. 'Ilien the accused, who was .sleeping inside the house with 
her mother, opened the house door. He then sent for the mediatni*s and searched the bouse. 
In M.O.l and a Wooden almyrah were found the papers detailed in Ex.A. He .says that 
tho accused unlocked M.O.l and the almyrah. He then arrested the accused and brought 
her to Bezwada. 

P.Ws. 3 and 4 are the mediators, P.W. 3 now works, in tb ' Electrical Department, Bczw'ada 
but in July 1943 he was Assistant fireman in Penamakur. He says tliat a constable came and 
called him at about 4.30 a.m. and took him to the house of the accused. He was called inside. 
He saw some papers taken from a suit case, but he cannot say where the suit case was, nor 
whether it was locked. He says there w^is a crowd there, which made observation difficult. 
He wrote Ex. A. (mediators report). He says that he did not sec the accused give the key for 
opening M.O.l. This witness was treated as hostile and cross examined by the prosecution. 
He admitted writing in Ex.A. that accused gave the Keys to open M.O.l. Upon cross 
examination by tlie defence, this witness states, that some 25-30 people were in the house 
when he went there, some on the verandah, and some inside. He says that the papers were 
idl collected and placed on the table, and some one gave out the names. He says that he 
cannot say whether the papers detailed in Ex. A. were those found in the house. 
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P.\V'.4 is the Branch Postmaster at Penamakur. He says that he wiis called to accused 
house at 4.0. A.M. Fhere were several persons there. After the lights had been lit, he went 
inside. Accused was inside and she was asked to open an almyrah. She did so, but he did 
not see what she opened it with; nor did he notice the papers being removed from the suit 
c*ise. He sa)‘s the mediators report was written at the dictation of P.W.i and he signed it 
without seeing what was written therein. This witness also was treated as hostile and cross 
examined by the before signed, and that he did not object to anything that was written 
therein. Upon cross examination by the defence, this witness states that accused lives either 
with her mother or in her paternal uncle’s house, when she stays in the village. He states 
that P.\V.2 w'as lying outside on a cot during the search. P.W.5 is tlie Village Munsiff 
Penamakur. He states that accused owns a house in the village and pays the Government 
Kist. She was President of the Panchayat Board some 4 years, ago, and was a Congress 
member of the District Board. She goes out of the village now and then. In cross examination 
this witness admits that the accused has no property' of her own in the village, and that the 
house belongs to her motlier. 

The accused when examined, did not make any oral statement, but filed a fairly long 
written statement. In this she says that she has no house at Penamakur, but stays witli her 
mother or her paternal uncle, or also in the Panchayat Oliice, when she comes to the Village. 
She says that she arrived there from Bezw'ada on 24.7.43. At 3 a.m. the next morning, tlie 
police knoc ked at the door. When she opened it, some 15 persons entered and began se.irching. 
Ihere was no light, as the bulb had fused, and there was considerable confusion. Ihen th(‘ 
p(»hce sent for tip. V’illage officers, and then for P.Ws. 3 and 4. She denies giving anv keys 
for opening the Almyrah, and say.s she has no knowledge of tlie prejudicial literature, o* how 
it lame there. 

It IS clear from the evidence of the Village munsiff and of P.W^s. 3 and 4 that the housi' 
in question does not belong to the accused, and that in fact she stays there only occasionalK 
nicreftue the mere finding of prejudicial literature in that particular house w'ould not he 
Hifluient to commit die accused under 3i) of the D.O.l. ailes. P.Ws. 1 and 2 .slate dial di(‘ 
accused had die keys which opened the almyrah and M.O.l. P.W's.3 and 4 cannot speak 
clehniiely to this in court; both these w'ltnesses also agree that PAV.2 was outside on die 
s erandah on a cot while the search was going on. riiey both say also that people were coming 
and going, and their evidence suggest (hat there was considerable activity inside and confusion 
P.W.o in fact says there was a crowd. 

It seems ceitain that the Police entered the house before the mcdiatoi's came. P.W.2 savs 
he sent for the \'illage officers but they were not available, so he called 2 other persons. Both 
these persons say that a large number of people were inside the house when they came; and 
P.W.4 says that he went in after the lights had been lit. Ihis last remark agrees widi the 
sUiiement of the accused that the bulb had fused, and contradicts the evidence of P.W.I, which 
definitely suggests that the light was switched on before the police entered. 

3. Points are noticed in the searching of this house. Firsdy, no search warrant was taken. 
It may be of course, that there wa.s no time there is no evidence on this point; secondly, the 
police were in the house before the mediators came, and if what P.W.4 says Is true, without 
any lights. Iliis of course makes the preparation and attestation of a search list, by mediattirs, 
as mere mockery, 'rhirdly, the Police say that the accused gave them the keys to open the 
suit case and almyrah they have not been produced. 

In these circumstances, I do not feel certain that the accused is the possessor of the prejudicial 
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literature; or that it was under her control within the meaning of 39(2) of the D.O.l. Rules. I 
therefore discharge her. 

Pronounced in open court. 

A G. Barson, 
11.12.43 
Joint Magistrate. 

List of witnesses examined 
Prosecution. 

1. D. Venkateswara Rao. 

2. A. Veerabhadrarao. 

3. N. Masthan 

4. G. Pitchayya. 

.5. K. Anjayya. 


I St’l* Outs .'it), t)0. 

■J. (Kxhibit A) Not piintcd (exhibit (jf ai tides not printed). 



Government of India to the Government of 
Orissa (interrogation methods) 


File No. 44/2/43 - Home Poll (1) 
(NAI| 


Secret, 

D.O. No. 44/'2/43 - Poll (I) 

Government of India, 
Home Department. 

New Delhi, the 3 1st December 1943, 


My dear Dalziel, 

Will you please refer to your D.O. No. 348V5C dated October 30th, 1943,' regarding the 
treatment of prisoners detained under Defence Rule 129. 

2. While we are in general agreement witli vour views, we do not think that interrogation 
oi tile type referred in our letters No. 44^2/43 - Poll (I) dated 25th May^ and 30th August,‘^ 
1943, could ever be successfully undertaken in ordinary jails. It is a process that requires great 
patience and often a considerable period of lime, during which the subject must be deprived 
of other contacts. Even a temporary remand to police custody — if the word ‘temporary’ means 
for a brief period’ - would very often fail to meet the case. Where expert interrogation is 
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called for, we remain of the opinion that nothing short of the Special arrangements indicated 
in our letters still really prove satisfactor>'. 

Yours sincerely, 
R. Tottenham. 

W.W. Dalziel, Esq., Barat-I^w, LC.S., 

Chief Secretary to the (Jovemment of Orissa, Cuttack. 

1. n<K 116 

2. Hoc 54 ui chapter 1 — Sect B 
3 Diic 78 in chapter 1 — Sect B. 



Official Notings regarding new ordinance 
(dt 1.1.1944) (extracts) 


File No. 44/57/4:1 - Home Poll (I) 
[NAI] 


Replies to our letter of 3.12 43‘ have been received from all Provinces except N.W.F.P., Assam 
and Sind. In the case of the first-mentioned, we have a reply from the Covernor’s Secretiirv 
and shall very likely not receive an official reply. A summary has been prepared of the various 
poults raised. I'hese fall into two main categories, drafting points which have been referred 
individually to l>eg. Dept, as they were received, and points of policy which have been retained 
for discussion at this stage. 

2 rhe following are the drafting points raised: 

Clause 3(1) 

.'Suggestion that the second proviso should be omitted. We may agree wdtli Leg. Dept, dial 
no acUon is needed.^ 

(b) Clause 3 (2) 

Suggestion that the wording is unintelligible and that the type of bond should be defined. 
Ifirec proposals are made: 

(i) ITiat the provision for bonds should be omitted entirely (Sir G. Spence) 

(ii) That the provision should instead be made for suspending detention on giving of 
bond (Mr Sundaram) 

(iii) 'Iliat provision should be made for taking sureties for restrictions (Mr Wakely) 

1 would rule out No. (ii); such a provision would I think suffer from most of the defects 
which we have pointed out in the practice of taking voluntary undertaking before release. 
Mr Wakely himself does not favour No. (iii) and I would agree with him. 

There remains No. (i). Sir G. Spence’s argument is based on the assumption that such a 
provision cannot be enforced and, granted this assumption, is irrefutable. That the assumption 
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is true of sureties is certainly obvious; but I am not so sure in the case of bonds entered into 
by the prisoner himself. It seems to me arguable that, as this sub-clause stands at present, 
Government could order a prisoner to enter into a bond and that if the prisoner failed or 
refused to do so, he would be contravening an order made under the rule and thus liable to 
prosecution. On the practical aspect, however, I would agree with Sir G. Spence. I think that 
both types of bond are useless (even though we have recommended their use in certain cases 
of ‘greys’) and (hat this sub-clause should be removed. 

(c) Clause 3 (4) 

Suggestion that ‘inteiviews and correspondence’ should be added after word ‘maintenance’. 
We may agree with Leg. Dept, that no action is needed. 

(d) Clause 6 (2) 

Suggestion that as drafted tliis sub-clause would cause hardship to a prisoner whose case was 
on the point of being reviewed at the time the Ordinance was promulgated. 'Fhis point was 
previously I am afraid overlooked and has not been referred to Leg. Dept I can see no 
ground for N.W.F.P’s apprehension. 'Fhcre is apart from anything else nothing that I can see 
in the Ordiraiu L laying down that an order shall not be reviewed within less than six months. [A] 
Leg. Dept.’s views should perhaps be obtained however.[B] 

[Marginal Note: [B] Not necessary, I think [A] is clearly the answer - R. I\] 

(e) Clause 7 

Suggestion tliat as at present drafted the clause implies an obligation to indicate other particulars 
beyond the grounds of the order. Please see summary No. 4 (Orissa)‘^ and notes at pages 
133 -4 ante. We may agree with Leg. Dept, that no action is needed. 

(/) Clause 8 

Suggestion that after the word ‘confinning’ the words ‘or modifying’ should be added. Please 
.see summary No. 5 and notes at pages 118-9 ante. We may agree with Leg. Dept, that no 
action is needed. 

ig) Clause 9 

Suggestion that intention to permit of more dian two extensions of original order should be 
clarified. Please see summary No. 5A and notes at page 131 ante.^ Leg. Dept.’s comments are 
awaited. 

(h) Clause 9 

Suggestion that the phrase ‘all the circumstances of the case’ may be too wide. Please see 
'nummary No. 5A and notes at pages 120-1 ante. We may agree with Leg. Dept, that no action 
is needed. 

[Miirgiiiftl Note: i will not object to the omission of the word 'all* in this clause and clause 
8 - /?.?:] 

(i) Clause 10 (3) 

SuggesUon that the sub-clausc should be amplified to cover authentication by a Secretary to 
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Govt Please see summary No. 7 and notes at pages 122-5 ante. We may accept the omission 
proposed by Leg. Dept 

3. 'Fhe following questions of policy have been raised: 

(a) Clause 4 (2) 

Suggestion that the punishment for contravention of an order under this clause should be 
raised to 1 year. The point is for orders. I should have thought six months should suffice (see 
summary No. 3A). 

(Marginal Note: No change - A. 7!) 

(b) Clause 7 

lliis clause has been the principal target of criticism and summary No. 4^^ may be seen, llie 
general line taken is that it will be impossible to communicate any but the most genenil 
grounds, and that this will not only give rise to great public dissatisfaction, but also to chaJlenges 
in court on the basis that the authority* has in fact failed to communicate the 'grounds of 
detention.’ 'Fhe amendment proposed by the C.P.*’ may help to meet this latter point and 
should be referred to Leg. Dept The general question is however one of policy. It seems 
clear that this clause could not be substantially modified witliout removing one of the main 
purposes of tlie Ordinance. It might also be as well to ask I^g-Dept to confirm that grounds 
as conveyed in the enclosure to our letter would not be open to challenge. 

U) Clause 8 

ITie U P. object to the suggestion that the Governor will have to see all delegated orders al 
the time they are confirmed, which they presume cannot have been our intention. It was, on 
the contraiv, precisely our intention. Tlie point has I think been made clear in the letter which 
has doubdess issued by now from Def. Dept, about the procedure for issuing ordere u/r 2(). 
It should perhaps be made completely clear in any letter of ours which issues on ihe 
promulgation of this Ordinance (see summary No. 5). 

(d) Clause 9 

Both Bengal and U.P. dislike the six monthly review and would like to see the period both 
of iniual detention and of subsequent extension increased to 1 year (see summary No. 5A). 

fe) Clause 10(1) 

Bengal wish orders purporting to be made under the ordinance also to be saved, lliis has 
already been discussed threadbare and is impossible.^ Their point might I tliink be to .some 
extent met by the proposal for a moratorium, during which all orders should be remade and 
during which all existing orders, made or purporting to be made under D.R.26 should be 
saved. This proposal has admittedly already appeared on this file and been rejected. The Def. 
Dept, file referred to in (c) above has however shown that all Provincial Govt orders not seen 
personally by the Governor — and the.se may be presumed to be the great majority — will 
have in any case to be remade; this appears to remove the principal argument against thi.s 
course, the extra work involved; and this question seems to merit further consideration (see 
summary No. 7).^ 
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(f) Clause 12 

Bengal wish protection to be extended to officers purporting to act under the Ordinance. The 
same considerations apply as in (e) above. 


(SJ.L. Olver) 
Under Secretary. 

1.1.44. 

As to the drafting points I have noted my opinion on the margin of U.S’s note txcept as 
regards (b) and (g) As regards (b) 1 agree that clause 3 (2) might be omitted — since I 
understand that it shall be open to take bonds with sureties in suitable cases under clause 
3(1) (b). 

R. Tottenham 

Not printed. 

Doc. \4F} - tlic final version of die (iociinient 
4 '. ^nnU'd (summai'v). 

Nf>t printrH. ITic C.P. Cfovcnimenl in their letter dt 11-12-43 suggested a change in the 
phraseology in die letter to secunly prisoners communicating the grounds of detention. 

Doc. 128. 

1 Q f \ , Official Noting regarding new ordinance 

A (dt 4.1.1944) (extracts) 

File No. 44/57/43 - Home Poll (I) 

|Nyvi) 

I agree generally with Additional Secy.’s views but 1 do not think it neccssarj' to reopen the 
ptiint referred to in his penultimate paragraph.* 

As regards the renewal of orders under Clause 9, it \v;is certainly not our intention that an 
entirely fresh order should be made in everv' such case. What we contemplated was that a 
sunple order should be passed declaring that die onginal order would remain in force. The 
drafting should, if necessary, be modified to make this point • lear. 

It was always anticipated that Clause / which requires the grounds of detention to be 
< omniunicated to the person affected would give most difficulty, but we cannot accept the 
objections to this Clause. It is a matter of clementor)' justice that a Government ordering the 
detention of any person should be able to stale in some intelligible way the grounds for their 
•iction and that the person affected should know diosc grounds. I doubt whether any better 
word dian ‘grounds’ can be found, nor has this word apparendy given any dif&culty in England. 
We may, however, be able to give some furdier guidance as regards the nature of the grounds 
t() be stated after the proposed consultation with Legislative Department, 

We cannot, again, accept the view that orders should run for twelve months without renewal. 
In past Emergency powers ordinances the maximum period of detention without trial has 


I 

j. 

1 , ft and 8 . 
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been much less than this and it is not too much to require a Government to give specific 
consideration to their cases at half yearly intervals. 


(R.M. Maxwell) 
4.1.44 

Additional Secretary'. 


1. Not printed. 



Official Notings regarding interrogation of 
prisoners (dt 7.1.1944-12.1.1944) (extracts) 


File No. 44/2/43 - Home Poll (I) 
(NAI] 


I assume that the period of two months mentioned by Additional Secretary* lefers to detention 
under the R.& D. Ordinance, after two months detention under Defence Rules 129 has alreadv 
been completed; that is to say, that the total permissible period of detention in police custodv 
for persons undergoing interrogation is four months. 

2. Centra! Government prisoners are only interrogated at our request or at D.I.B.’s request 
All that seems to be necessary, therefore, is that D.I.B. should see and be asked to note the 
procedure proposed in Additional Secretaiy^’s note, and to inform us on eveiy occasion when 
a Central Government prisoner or person who is to be interrogated at our request is detained. 
We can then keep a record and ensure that his detention in police custody docs not exceed 
the prescribed period. 


7.1.44. 
(SJ.L. Olvcr) 
Under Sccretar)' 

D.S.(l). 

I have spoken to Additional Secretary. 

The intention is that police custody which may be necessary for the purpose of interrogation, 
should not exceed two months in all without the express orders of Government 

In most cases, the detention for two months permissible under Rule 121) covers the two 
month limit proposed. If further police custody for the purpose of interrogation is desired, tlio 
Prov. Govt, concerned when passing an order under the new ordinance should expressly 
decide whether such custody will be allowed: If it is one of our prisoners (our detention orders 
have a provision for the determination of the conditions of detention by the Prov. Government 
in whose jurisdiction the prisoner is intended to be kept), we should be informed so that we 
may be able t(i keep watch on the period of such custody. 

The main object is to enable us and the Prov. Government to keep a watch on such cases 
so that prolonged periods of police custody may be avoided, as far as possible. 

I think all that need be done is to write to Prov. Governments & Chief ‘Commers’ when 
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the new Ordinance is out explaining that they should expressly decide in the case of their 
detenues whether police custody for the purpose of interrogation should exceed two months 
in all including the period of such custody under Rule 129 and that, the case of our detenues, 
wc should be informed if the period is to exceed two months in all, our general view being 
that police interrogations ought to be finished ordinarily in two months. 


V. Sahay. 
10-1-44 

Draft for approval.^ 

12.1.44. 
(SJ.L. Olver) 

Under Secretary. 

I. Dot 130. 

'1 Not printed 



Government of India to all Provincial 
Governments (reg. new ordinance) 


File No. 44/57/43 - Home PoU (1) 

1NAI| 


I.etter No. 2 - DC(10)/43 
Covornment of India, Defence Department 
8th January, 1944. 

Secret 


lo 

All Provincial governments and Chief Commissioners, 
copy forwarded to Home Department 

Wease refer to this Departments’ secret express lellei No. 2 DC (6) 43 dated the 5th September, 
1943^ about the making of orders under rule 26 of the Delence of India Rules. 

2. 'ITie practical effect of die majority dei ision of the Federal Court^ must be taken to be 
dial whether or not the individual judgement of the Governor is attracted, his antecedent 
personal satisfaction is a necessaiy requisite to die validity of an order made under clause (b) 
of sub rule (1) of rule 26, otherwise than in pursuance of a delegation under sub-section (5) of 
section 2 of the Defence of India Act, that a recital of the Governor’s satisfaction in an order 
signed by a Secretary to Government is not conclusive and that the courts will set aside such 
order if it is shown that the Governor was not personally satisfied. The majority decision must 
also be taken to leave open a possibility that in certain circumstances the courts might place 
on the Crown the burden of proving affirmaUvely that the Governor was personally satisfied. 

3. It follows of necessity that all orders hitherto made in the name of the Governor but 
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without personal consideration by him before the order was made, must be replaced by new 
orders made either (1) by a Secretariat officer in pursuance of a delegation under sub-section 
(5) of section 2, or (2) in the name of the Governor after personal consideration by him, and 
that all future orders must be made in one or other of these makes. 

4. In principle, the Government of India have never favoured the ftrst of these alternatives, 
which they commended in paiagraph 2 of their telegram to the Government of Bengal No. 4864 
dated the 3rd September 1943*^ on the purely practical footing that the majority judgment 
indicated it as an expedient, calculated to satisfy the courts. In view of the provision made in 
clauses 8 and 9 of tlie draft Ordinance forwarded witfi the Home Department letter No. 44/57/43 
- Poll (I) dated the 3rd December 1943,^ this consideration will lose much of its force as soon 
as that Ordinance is promulgated and the Government of India have now no hesitation in 
preferring the second of the two alternatives set out in paragraph 3 of this letter and 1 am to 
express the hope that the same will be adopted in all ^ovinces. 

5. In times of exceptional stress, resort to delegation to Secretariat officers may be necessary. 
In tliat event, however, the Government of India are of the opinion that the order made in the 
exercise of delegated powers should be reviewed by tlie Governor as soon as the circumstances 
allow and cancelled or replaced by orders made according to the second alternative. 

6. It may be assumed that if orders, whether made in replacement of existing orders or 

otherwise, were signed by the Governor himself a recital therein of his satisfaction would be 
accepted by the courts as conclusive. If the Governor signs the order, the must necessarily be 
expressed in the first person (whereas I, A.B., Governor of ... am satisfied. . . . Now therefore 
h the said A.B., . .) and the Government of India feel that the drawing of orders in this 

mr)de would be highly inappropriate, particularly in Ministerial Provinces. 'Fhey conclude 
therefore that orders made in the name of the Governor should continue to be drawn in the 
third person and signed by the appropriate Secretary' to the Provincial Government. 

7. 'ITie Government of India observe that in some Provinces it has been the practice to 
combine in one order an order of detention utider subrule (I) of rule 26, a direction under 
sub rule (5) and further orders under rule 27, Since in their opinion only the order under 
sub rule (1) need be approved by the Governor, and the others need not, they suggest that 
the order of detention under subrule (1) (b) should be a separate order. 

8. ITie Government of India have noticed the form of orders made under rule 26 varies 
in dilferent Provinces, and is in some cases open to objection. For example, orders continue 
to bo made which recite indiscriminately all the purposes specified in rule 26 (1) with a view 
to w hich an order can be made which, having done so, incorporate the ‘or’ to which exception 
has often been taken in the Courts. Nor have ordermaking authorities always observed the 
principle that when the authority in whose name the order is made signs the order, the ordei 
should be expressed in the hrst person. 'Fhe Government of India think that it is desirable to 
secure as great a degree of uniformity of use as possible, and I am therefore to enclose for 
the guidance of Provincial Government draft skeleton orders (sec below] which the Government 
of India hope will be found suitable for general adoption: 

(1) An order to be made under rule 26 (1) (b) or under section 3 (1) (b) of the proposed 
Ordinance in pursuance of a delegation of powers: 

(2) Orders to be made under the same clauses in the name of the Governor; 

(!1) Orders to be made under section 8 of the proposed Ordinance in the name of the 
Governor 
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If in the case of an order in category (2) or (3) the Crown is required to satisfy a court 
that the Governor was personally satisfied, or, as the case may be, that he personally considered 
all the circumstances of the case an affidavit should be filed by an officer in a posi^;on to 
certify from personal knowledge that the Governor was personally satisfied or had personally 
considered all the circumstances of the case. 

9. The Government of India recognise that the doctrine of the majority judgment should 
logically be applied to orders made under any clause of sub-rule (1) of rule 26 or the 
corresponding sub-section of the proposed Ordinance and not merely to orders under clause 
(b) thereof and that a question might well arise as to the application of the doctrine to directions 
under sub-section (5) of section 2 of the Defence of India Act or the corresponding sub-section 
of the proposed Ordinance and to a large number of provisions contained in the general code 
of law in force in British India. They have however, reached the conclusion that unless and 
until Provincial Governments are confronted with a concrete Judicial application of the doctrine 
outside the field of clause (b) of sub-rule (1) 26 or the corresponding sub-section of the proposed 
Ordinance, all cases outside that field should continue to be dealt with in accordance with 
tlie procedure established under the Rules of Business. 


L.G.D. Wakely. 
Deputy Secretary to tlie 
Government of India 
»-l~44 

1. Not printed. 

2 . Doc. :u. 

3 Doc. <)(). 

4 Not printed but see final version as Doc. 145. 



Kamla Kant Azad v. Fmperor (Varma and 
Shearer JJ.) (10 Jan. 1944) 


AIR, Vol. 31, 1944, Patna pp. 354-68 


Criminal Misc. Cases Nos 57, 58. 59, 61, 62. 103, 122, 150, 151, 165, 186, 187, 188, 195, 241, 
294, 295, 300, 302, 374 and 392 of 1943, Decided on 10th January 1944. 

Shearer J. — These applications ar»* made under S.49 1 , Criminal P.C., by or on behalf 
of twenty-three persons, who are detained in jails in this province under orders made by the 
Governor of Bihar under R.26 (1) (b). Defence of India Rules. In response to the rules which 
were issued, the learned Advocate-General has appeared and has produced copies of the 
orders, under which the petitioners are detained. Except in one case, the original order, made 
by the Governor of Bihar, was not produced. None of the petitionere put in a copy of the 
order, under which he was detained, and, in most of the affidavits it was specifically stated 
that no copy of the order had been made over to the detenue and that he had merely been 
given to understand by the jailor of the prison, in which he was confined that an order had 
been made a gainst him under R26 (1) (b). It is, I think, essential that, when a person is 
ordered to be detained under this rule, a copy of the order made against him should be 
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supplied to him immediately. Clearly, if this is not done, and if an application is made on hLs 
behalf to this Court under S.491, Criminal P.C., this Court will have no option but to issue 
a rule forthwith. Further, it is, I think, incumbent on the Crown, whenever a rule is issued, 
to exhibit on this Court the original order. Counsel for the petitioners did not, however, ask 
us to insist on the production of the original orders, and accepted the copies, which were 
produced as true copies, although, in many cases, they were not certified to be true copies 
by any responsible officer. 

It is now well settled that Rule 26 (1) (b). Defence of India Rules is ultra vires, and also 
that it is not open to a Court of law, on an application made by a person detained under that 
rule for a writ of flabeas Corpus, or in a suit, to recover damages for false imprisonment, to 
enquire into and pronounce on the validity of the reasons, which led to the making of the 
order. The country is at war, and, for the purpose of safeguarding it against internal as well 
as external dangers the Legislature has delegated to his executive functionaries the power to 
order, on one or more of various grounds, the detention of individual persons for an indefinite 
period. In exercising that very grave responsibility, the officer, to whom it is entrusted must 
frequent!)* act on information, which in the interest of the public safety, c;mnot and ought not 
to be disclosed. As the information, or most of the information, on the basis of which an oider 
has been made, cannot in many cases, be disclosed, the Courts are, quite properly, debarred 
from considering the propriety of the order and setting it aside, merely on the gi ound tliat, 
in their opinion, it was not an order, which should have been made. It is, however, equally 
well seeded that this Court may examine the correctness of the recital contained in any such 
order, and if it o mes to the conclusion that the recital is incorrect, may declare the order to 
be in\ alid and the detention of the individual concerned illegal. The orders, which have been 
made in all these cases, are in one and the same form, and it will be convenient, at this stage 
to set out one of them in extension: 

No. .Ut) C (P) Whereas the Governor of Bihar is satisfied with respect to the person known as Ih Ashok 
Kumar Bose, that with a view to preventing him from acting in a manner prejudicial to die public 
order, it is necessar)' to make the following ordei: 

Now, therefore, in exercise of the powers conferred by cl (b) of sub-nJe (1) of Rule 26, Defence 
of India Rules, the Governor of Bihar is pleased to direct diat the said Dr Ashok Kumar Bose be 
arrested by the poLce wherever found and detained until further orders of the Governor of Bihar. 

The material portions of the recital in the order are, in the first place, that ‘the Governor 
of Bihar is satisfied %vith respect to the person named', and, secondly, that his detention is 
necessary ‘with a view to preventing him from acting in a manner, prejudicial to the public 
order.' llie word satisfied in Rule 26 (1) (b) must be construed as meaning reasonably satisfied. 
In 1942 A.C. 206, at p. 271 Lord Wright said: 

Satisfied must mean Veasonably satisfied’. It cannot import an arbitrary or irrational state of being 
sabshed. 1 find tlic distinction between reasonably satisfied’ and has reasonable cause to believe* too 
t<*nuou.s. 

If, therefore, any of these petitioners can show that there existed no grounds, on which the 
Governor of Bihar could, as a reasonable man, have been satisfied that their detention was 
necessary, they are, in my opinion, entitled to be released. Similarly, if they can show that 
the Governor of Bihar acted under a misapprehension as to the extent of the powers entrusted 
to him and did not in fact, order their detention with a view ‘to preventing them from acting 
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in a manner prejudicial to the public order’, but with some other ulterior object such as to 
regularize their illegal detention or to punish them for acts, which they had already done 
rather than to prevent them from doing or instigating the doing of similar acts again, they 
would, in my opinion, be entitled to be released. In such a case it could not be said tliat the 
Governor of Bihar, had, in law acted in good faitli, and the order of detention would be, to 
use the expression of Pickford LJ., in (1918) 1 K.B.578 at p. 586, ‘practically a sham order’. 
As I have already said the Crown merely produced copies of the orders, under which the 
petitioners are detained. No affidavits were put in, and it was contended by the learned 
AdvocatC'General and the learned Government Advocate that the Court was not entitled to 
go behind the orders of detention and pronounce on their validity. These orders, it was 
asserted, showed on their face that tlic petitioners were detained in legal custody. Much reliance 
was placed on the presumption ‘omnia rite es.se acta’. The power to order the detention of 
any person on the ground set out in the order had, it was argued, been delegated to the 
Governor of Bihar, and a presumption arose that, in exercising this power, the Governor of 
Bihar had acted regularly, that is that, before making any particular order, he had satisfied 
himself, on the materials placed before him, that it was necessary to detain the particular 
individual named in it with a view to preventing him from acting in a manner prejudicial to 
the public ordei. There can, of course, be no doubt but that this presumption does, in each 
case, arise. Viscount Maugham, in (1942) A.C. 20(3 at p. 225, said: 

just as (lie fact that the act of die SecreUuy of State acting in a public office is pnma facie evidence 
that lie liiis been duly appointed to his office, so his compliance widi the provision of the statute or 
the order in council under which he purpoited to act must be presumed unless the contrary is proved. 

The presumption, however, is and Viscount Maugham made this quite clear, a rebuttable 
pre.sumption. It is, I think, important to bear in mind how the question as to the applicability 
of the presumption arose in (1942) A.C. 2(f(). 

\0mitted: Observations on Viscount Maugham’s judgment in ‘iJversidge vs. Sir John 

Anderson’ and other related judgments in England — Ed.| 

In some of these cases, as will appear presently, I am of opinion tliat the detention of the 
petitioners is unlawful, and that, in con.sequence, they must be released. 'The circumstances 
of each case are such, that the putting in of an affidavit in a stock form, or as one learned 
judge in England described it ‘over the rubber stamp’ would not, I think, have altered my 
decision. But even if it had been desirable to give the Crown an opportunity of putting in 
affidavits, it would have been quite useless to grant an adjournment for tliat purpose. The 
orders of detention were, in each such ca^ «', passed by the llien Governor of Bihar, who was 
either His Excellency Sir ITiomas Stewart or His Excellency Sir Thomas Rutherford, and Sir 
Thomas Stewart is no longer in this country and Sir 'ITiomas Rutherford is no longer in this 
*’rovince. An affidavit by some other officials that the material, on which, as against these 
petitioners, reliance was placed, was submitted to His Excellency before tlie orders of detention 
were made, would clearly be of no assistance to the Court, and indeed would be irrelevant 
The question at issue is whether, in each of these cases, the Governor was satisfied as to the 
necessity of making an order of detention, and, clearly no one except the Governor himself 
is in a position to say what the state of his mind was at the time the orders were made. In 
this connection, I must refer to certain statements, which were made by Mr Baldeva Sahay, 
who appeared for one of these petitioners, in the course of his argument. Mr Baldeva Sahay 
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suggested that in some cases at least, and, perhaps, in many, the orders of detention had not, 
in fact, been made by His Excellency the Governor at all, but had been made by some other 
ofl'icial subordinate to him. He went on to insinuate that was the reason why no affidavit had 
been put in by the Crown. 

It will be remembered that in certain similar cases, which occurred in Bengal, affidavits 
were put in and these affidavits disclosed that the orders of detention had not in any case, 
been made by His Excellency the Governor of Bengal, but had been made by the Home 
Minister* and, in some cases, by an Additional Secretary to the Government of Bengal. A 
majority of the judges of the Federal Court took the view that the power to make an order 
of detention under Rule 26 (1) (b) was conferred on the Governor, and could not be delegated 
under any rule made under S.59 (3), Government of India Act, and that in consequence, tlie 
detention of these persons was illegal. When pressed to disclose the grounds, on which he 
had made the assertions he did, Mr Baldeva Sahay was unable to say anything except that, 
in the emergency which arose, His Elxcellency Sir lliomas Stewart must have been far too 
busy with other matters of the greatest importance to bestow his personal attention on these 
case. I have satisfied mvself, by reference to the rules of executive business, of which, in my 
opinion, this Court is entitled to take judicial notice, that there was an obligation on the Chief 
Secretary to Government to submit cases of this kind to His Excellency and to obtain his 
orders. In the absence of anything in the affidavits, this Court is bound to presume that the 
Chief Secretary' to Government did, in fact, place the materials before His F-xcellency the 
Governor, and that the orders of detention were, in fact, made by His F^cellency. 

1 need scai* ely, I think, point out that, if in a particular case, this was not done, and the 
order of detention, although on the face of it, it purports to be an order of the Governor of 
Bihar, it was in fact, an order of some other and subordinate official, the detention of die 
person, against whom the order is made, has been illegal. 

[Omitted: Observation on whether in such cases a suit for damages would be, and some 

other minor points raised by counsel for the petitioners ~ Ed.| 

I turn now to the individual cases, and shall deal, in the hrst place, with criminal 
miscellaneous case No. 1 86, in which the petitioner is I'arkcshwar Prasad, as it stands in a 
category by itself, llie order, made against this petitioner, purports to be an order of the 
Governor of Bihar, but it is not signed, as the orders in the other cases are, by the Chief 
Secretary, but by one D. Plres ‘for Chief secretary *. We have been given to understand that 
Mr Pires is the political Department, and it is conceded that he is not authorized to authenticate, 
by his signature, orders made by the Governor of Bihar, lliat being so, the order, under 
which Tarkeshwar Prasad is detained, is an invalid order, and his detention under it is unlawful: 
vide (1860) 30 LJ. O.B. 38. 

It is conceded that, in law, the onus is on the petitioners to show that the orders, which 
have been made against them, although, on their face, they appear to be valid coders, are 
not in fact, what they purport to be, and in consequence, their detention is unlawful. Admittedly, 
onus is one which it is very difficult to discharge. Such being the position, the question tliat 
really arises, in each of these cases, is whether or not the petitioners have succeeded |n shifting 
the onus of proof on to the Crown. If, in any case, this has been done, then in the absence 
of any affidavit or other evidence on behalf of the Crown, this Court must I think, make an 
order for their discharge. As 1 have already said, the word ‘satisfied* in the rule means 
‘reasonably satisfied* and, if any of the petitioners can show that there existed no grounds, on 
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which the Governor of Bihar could reasonably have come to the conclusion that their detention 
was necessary for the purpose stated in tlic orders, the orders will be deemed to be invalid. 
Unfortunately for the petitioners, the Governor of Bihar did not communicate to them the 
pounds on which he had made the order, and this Court is not entitled to compel their 
disclosure and examine into them. Tlie utmost, therefore, that the petitioners could do was 
to give in their afhdavits some account of their previous career and of the political opinions 
which they held, and suggest that their career having been, and their political opinions being 
such, the order made against them could not have been made on reasonable grounds. The 
majority of the petitioners may, perhaps, have thought that it was useless and hopeless to do 
this. At all events, witli the exception of three, none of the alTidavits contain matter of this 
kind. The affidavits, which do, are those which hav6 been put in by the petitioners, Machkun 
Sharma, Maksudan Lai Sao and Pannanand Tribedi. Machkun Sharma, who is the petitioner 
in case No. 195, admitted that, prior to 1939, he had been an ordinary member of the Congress, 
and that, in that year, he had been the president of a lliana Congre.ss Committee. He said 
that he had subsequendy resigned and had Joined die Kisan Sabha, (if which he was the 
president in the district of Muzaifarpur from 1940 to 1942. He asserted that the objects of die 
Kisan Sabha were entirely different from the objects of the Congress. Maksudan I.al Sao, who 
IS the petiUoner is case No. 392, said that he had once been a member of die Congress, but 
dial there had been acute difference between himself arfrf the Congress office-bearers of the 
lx)hardaga municipality, and that these had culminated in litigation in the criminal Courts. 
He asserted that he had ceased to be a member of the Congress sometime in 1941 and denied 
that he had taken any part whatever in any subversive movement. Pamianand rribedi, who 
IS the petitioner in case No. 302, said that he was a member of the central executive of the 
All India Radical Democratic Party and the Provincial Secretary of the Indian Federation of 
labour. He went on to assert that the political aspirations of the All India Radical Democratic 
party were not at all the same as those of the Con<j»ess. 1 will assume that the statements 
made in these affidavits are coirect in so far as both the isan Sabha and the All India Radical 
Democratic Party iuid the Indian Federation of Liibour lure concerned, and that these bodies 
had nothing to do witli the disturbances which occuiTcd last year. It docs not, however, by 
any means, necessarily follow that individual intmibers of any one of these bodies were not 
concerned in promoting diem. It may no doubt be said that, if the leaders of these parties 
had disavowed any sympathy with the Congress and had called on their members to tak^^ no 
part at all in the civil disobedience movement, then before making any order of detention 
against an office bearer of one of these parties, the (jovemor of Bihar ought to have been 
very clear in his mind that die individual had, by some overt act or other, shown that he was 
not prepared to obey the instructions of leaders. Fhis Cc'^ :t can scarcely, however, assume 
that so obvious a consideration was not present to the mind of Sir lliomas Stewait, when he 
made the orders which he did against Pannanand IVibedi and Machkun Sharma. At first 
sight, there is, to my mind, more substance in the contention put forwarded by the other 
petitioner, Maksudan Lal Sao, that he had dissociated himself from the Congress some time 
in 1941 and had since then ceased to have anything to do with it or vnih any other political 
body. I find, however, that this very point was taken in a case, which occurred in England 
and was negatived. 

[Omiiiid: Reference to the detaib of Stuart vs Anderson and Morrison — Ed.] 

Rule 26 (1) (b) required the Governor of Bihar to be satisfied ‘with respect to’ the person 
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named in the order, that is, it required him to consider the case of each person, against whom 
an order was sought individually. The main point, which has been taken by the various counsel 
who appeared on behalf of the petitioners, is that there are circumstances which go to show 
conclusively, or at least to raise a presumption which has not been rebutted, that the Governor 
did not in fact, consider each case separately before he made an order. One circumstance 
relied on is that each one of these orders is in tlie same form. ITic necessity for detaining 
each of these petitioners was, however, the same, namely, ‘to prevent him from acting in a 
niiinner prejudicial to the public order.’ 'ITie Governor was not required to give tlie petitions s 
any indication of the reasons w’hich had led to the making of the order, still less to set tlieni 
out in the order itself. Ilie orders also had to be made in conformity with the language used 
in the rule. ITiat being so, the circumstance, dial each one of the orders contains the same 
lecital is, to mv mind, a matter of no consequence at all. Anodier circumstance relied on is 
that die orders or some of them appear to have been cyclostyled. This argument is based on 
the order made in die case of Mr Phulm Prasad Vamia, who is the petitioner in case No. Fy9. 
rhat order, as I have already said, would seem to be the only original order, w'hich has bet‘n 
produced. 'Ilie intrinsic evidence afforded bv it certiiinly suggests that a number of orders ol 
detenlum were made on a cyclostyle, diat some clerk was given a type written list of the 
persons, against whom ordei-s were to be made, that diis clerk cut each ot the names out ol 
the list and pasted it into the blank space in die cyclostyled from and then submitted these 
to die Chief Secreuirv’ for signature. Phe act of making out the orders m the proper form and 
obtaining on each of them the signature of die C’hief Secretary was, how ever, a purely ministerial 
act rhat a pre edure of this kind was adopted, in order, presumably to save time and labour 
does not. in my opinion, create any kind of presumption that the case of each person, against 
whom an order was made, was not separately and properly considered by the Govcrnoi 

jO/n/Z/ed: Reference to the details of the same (Jise dnd Rex V. Home Secretary, ex partr 

Budd. (1941) f:d.| 

riicri, It is said in some cases, the interval, which lapsed between the apprehension of .som«‘ 
of the petitioners and the making of (he order of detention against them, was so ver\' biief 
that the (Uovemor ot Bihar could not possibly have applied hw mind to their individual cases. 
The case, in which this particular argument has been most vehemently pul forward, is 
niLsct ilancous case No. o9 in which the petiUoner is Mr I^hulan Prasad Vamia, who is an 
Advocate of this Court. In an affidavit, which has been sworn by a near relation of Mr Varnia 
it IS staled that he wiis arrested in the morning of !>th August 1942 by the Additional 
Superintendent of Police, Patna. It is further stated tliat no rea.sons for his being apprehenrletl 
were given to him at the time. ITie Additional Supeiintendent of Police had, it is there suited, 
a slip of paper with him and Mr Varma and his relations gathered that it contained the names 
ol certain persons, of whom he himself was one, who were to be apprehended immediately, 
riie order of detention, under which Mr Vanna is now confined, was made on tlie day 
lollowing, that is on lOth August 1942. We have been asked to infer from these various 
« ircunistances, that Mr B.A.P. Sinha, the Additional Superintendent of Police, acted on his 
own initiative in arresting Mr Varma, and that his action was regularized on the day following 
by the CJovemor of Bihar, without taking any steps to satisfy himself that Mr Varma’s detention 
was in fact, necessary. It has beeii concerted that, on 8th August 1942, the working committee 
ol the congress sanctioned ‘the starting of a mass struggle on non-violent lines on the widest 
possible scale’. Reference has also been made to resolution of the Government of India, 
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published immediately after the working committee of the Congress had taken this decision, 
in which it was stated that the Government of India had been aware for some days of dangerous 
preparations for the destruction of communications, the organization of strikes, sabotage and 
the like. The events which subsequently took place, certainly suggest that, in the Congress 
party, there were numerous persons who were not prepared to obey the injunctions of the 
working committee and confine themselves to what are ordinarily described as non-violent 
measures. 

rhe learned Government Advocate has said that, when the executive auth(jrities knew 
what was impending, they may be presumed to have taken steps to meet the dangei, and in 
particular, to have considered whether in the interest f)f the public safety, it was necessary to 
apprehend and detain certain individuals. The inference, which he asks us to draw from the 
ver\' brief interval which elapsed between Mr Varma’s apprehension and the making of the 
order of detention against him, is that tlie Governor of Bihar had previously considered and 
decided that, in the interest of the public safety, it was necessar)' to arrest and detain him. 
4'his contention of Mr S.K. Mitra ought, in my judg.ncnt, to be accepted. The circumstance, 
that the Additional Superintendent of Police did not tell Mr Vaima why he was arresting him, 
cl(‘arly sugg»*sts to my mind that, in arresting him and certain other individuals that day, 
Mr Sinha was acting not on his own initiative, but on instructions from some superior autliority. 
If the order of detention, made against Mr Varma, was not actually made out and signed until 
after he had already been taken into custody, that can be explained on the assumption that 
number of such orders had to be made, and that it took rather more time to have them drawn 
up and signed then to communicate to the local Police the decision that had been taken to 
arrest tlie persons concerned. It is quite impossible to say that, in tlie emergency which was 
( rcated by the decision of tlie working committee of the Congress, tlie executive 'vas not 
entitled to take immediate action and to ordei the detention of persons who, they were satisfied, 
were likely to commit, encourage the enmmission cl acts, ‘prejudicial to the maintenance of 
public order.’ The otlier cases, in which orders <.,1 detention were made prior to the 
( (immencement of the disturbances, are Miscellaneous case No. 57 in which tlie petitioners 
IS (jne Kamala Kant Azad, Miscellaneous case No. (if) in which the petitioner is one Makhan 
Lai Mukheiji, Miscellaneous case No. 150 in which the petitioner is one Sashan Gupta and 
Miscelldiieous case No. 241, in which the petitioner is one Sw'ami Viswanand. Another case, 
which sUuids on very much the same footing, is, in my opinion. Miscellaneous Case Nc. 151, 
in which the petitioner is one Anil Chandra Baneiji. An order of detention w^as made against 
Anil Chandra Baneiji on 21st August 1942, and he w^as apparendy taken into custody on the 
same day. In the affidavits, which have been put in by or f)n behalf of diesc various persons, 
there is notliing to suggest that the Go^ -moi or Bihar, in making the ordere which he did, 
did not act properly. The validity of all these orders has not, in my judgment, been successfully 
or indeed at all impugned. 

In the remaining cases, the petitioners were arrested either during the continuance of the 
disturbances or, and this, I diink, happened more often, after the disturbances had been 
brought under control or some considerable measure of control, in die local areas to wliich 
they belong. In each ol those cases, recommendations were apparently made that they should 
be detained under R. 26 (1) (b), and, after a greater or shorter interval, an order of detention 
was, in each case, made against them. Under modern conditions, the existence of forces of 
internal disruption may be as great as or an even greater menace to a countrj% which is at 
wai', than the presence of an external enemy on its frontiers. For that reason, the Legislature 
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hits been fit to delegate to executive the power to detain persons without trial, and to dcbai 
the judiciary from examining into the reasons for their detention £uid pronouncing on their 
propriety. There can be no doubt but that a very large number of persons were concerned 
in the promotion of the disturbances, which occurred last year, and it may well be, until some 
individual had by his overt act or acts disclosed his connection witli the subversive elements 
at the back of these disturbances, the necessity for detaining him Wcis not apparent to tlu‘ 
executive, the Ix^gislature has made the Governor of Bihar the sole judge as to the necessity 
for his exercising this ver>' exceptional power. It is not for judicature to say, and indeed it is 
quite impossible for it to say that no emergency any longer exists in which tiiis power cannot 
properly be exercised. It is not, in my opinion, possible for us to say that the Governor of 
Bihar, looking to the overt act or acts, which had been done by certain of these petitioners, 
and to their previous associations and tlie view's, which they may have expressed, could not 
have been honestly satisfied that it was necessaiy- to detain them on the ground set out in 
tliese orders. It w'as contended by counsel for petiUoners, and, I think, most vehemently b\ 
Mr Avadeshnandan Sahay that, inasmuch as this Court had issued rules, the onus of proof 
w a.s tliereby shifted to the Crown, and it was for the Crown to justify the detention. In lU'ai K 
eveiy case, the ground, on which the rule w*is issued, was that Rule 2() was ultra vires, and, 
before the applications came on for hearing, this had ceased to be a valid ground. This is 
not, however, of an importance, as, in the great majority of cases, the Court would, in anv 
event have had to issue a rule, as no copy of the order of detention, which had been made 
against each of the petitioners, had been served on them. Mr Avadesh Nandcun Sahay was 
( oirect in saving that the issue of rule had put the onus on the Crown, but lliat onus was 
discharged when orders of detention, which on the face of them were valid orders, or *-:ithei 
copies of such orders, were produced. 'ITie onus then again shifted on to the petitioners tn 
show' tliat, in point of fact, the orders, made against them, w'ere not valid orders, that is, that 
in exercising the power, which he had, the Governor of Bihar had not, in law, acted bona 
tide. Except in the cases, to which I shall now’ proceed to refer, no evidence wiis produced 
by any of the petitioners to show that this may have been Uie case. 

Singheshwar Prasad, who is the petitioner in Misc. Ciise No. hi wiis arrested on 15th August 
iy42. ITie order, under which he is at present detained, was not made until 22nd Febriiaiv 
PMd. Rajeshwari Prasad Singh, who is the petitioners in Misc. Case No. 374 was arrested on 
22nd May 1913, and the order of detention was not made until 18th September 1943. Harinain 
Gurgutia, who is the petitioner in Misc. Case No. 187, was arrested on 2nd September 1942, 
and an order of detention was made against him on 17th November 1942. ITic learnt?d 
Advocate, whf) appears on behalf of Singheshw^ar Prasad, has said that, some time alter his 
arrest his relations applied to the Chief Secretary for information as to the jail, in which he 
was detained, and that, although enquiries were made, the Chief Secretary was unable lo 
supply the information. It is said that, subsequently, an application under Section 491, Criminal 
P.C., was made to this Court, and, on a rule being issued, fresh enquiries were made, and it 
was then ascertained that Singheshwar Prasad, who belongs to Patna and had been arrested 
there, had been removed to the Hazaribagh Central Jail. It was only then, it is said, and the 
facts appear to bear out the assertion, that an order of detention was made against him. Kven 
if each of these petitioners was taken into custody by some police officer, purporting to act 
under Rule 129, Defence of India Rules, and this is denied in one case, and is, by no means, 
clear in tlie other two, it is plain that, when the orders of detention were made, the petitioners 
had already been detained for a period of more then two months, that is, their detention had 
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already, for some-time at least, and, in two Citses, for a very appreciable Icngtli of time, been 
illegal. 

Now, the power to arrest and detain, on mere suspicion, which has been conferred on the 
executive, is not intended to be exercised in this arbitrary and capricious manner. Sub-rule 
(Ij (j 1 R. 129, Defence of India Rules empowers a police officer to arrest on suspicion, and 
sub-rule (2) empowers him to commit any person he may so arrest to custody. Sub-rule (2), 
however, also require him to report tlic arrest forthwitli to the Provincial Government, and 
sub lulc (4) requires die Provincial (iovemment to consider the report and make an order 
either releasing the person detained or audiorizing his furdier detention. 'The Provincial 
Cjovernment, for obvious reasons, is not required to come to a final decision imim diately. It 
may think it ncccssaiy or desirable to have further enquiries made. It is, however, incumbent 
on it to .see that such enquires are completed and a final decision taken within two months. 
If the Superintendent of the Jail, in which the person arrested is detained, does not receive 
any order from the Provincial Government within \5 days or within two months as the case 
may be, he is bound to release him. Ihese provisions in die rules arc intended to protect the 
individual against the caprice or malice of the subordinate and the carelessness or neglect of 
the higher officials. Whenever a person is anested and detained on suspicion, a number of 
officials at once or widiin a very short space of time owe a duty to him. What is to be said 
when each one of these officials neglects that duty, when a man is throw n into jail and remains 
there for months on end without any kind of valid warrant or order until, eventually and, 
perhaps, only when this Court demands to know why he is detained, an order under R.2() is 
made against him? Is it not that tlie ordei is a mere clock or device to cover up something 
illegal dial has already been done that the recital in it is a mere sham? In exercising this power 
to detain on su-spicion, die executive must act reasonably and in good faith, in such a way, 
that is, diat a Court of law cannot say diat it was obviously not acting bona fide because it 
was acting so unreasonably that no honest man could ‘ ay that it could possibly have .so acted, 
riuit IS a well-known proposition of law, it it does ac. rc unreasonably, there is gi’ound for 
saying that it has not acted bona fide ((19 Hi) 85 LJ.K.d. 1()G9 at p. 1^)72). When the orders 
of detention against these three men w^ere made, tl e Provincial Government must have or 
ought to have realized that they had already been unlawfully detained for veiy appreciable 
periods. Was it not the reasonable course to take to order dieir release and to ascertain and 
take suitable action against diose who had been responsible for their unlawful detention? Was 
it not highly unreasonable, by a singe stioke of the pen, at, once to deprive them of any 
remedy for the injury' they had undoubtedly suffered and to autliorizes their furtlier detention 
for an indefinite period? Two of tliem are pleaders .n active practice and can scarcely be very 
dangerous characters. But even if their being at large was source of far greater danger to 
the State then it would conceivably appt ar to be, was it not worth while taking the risk? 
Against whatever risk had to be run, there would have been set as a more than adequate 
counterpoise this, that tlie ordinary citizen had in some degree been reassured that if the 
executive had been given power to frame a multitude of regulations encroaching in a vai iety 
of ways on his ordinary rights, the executive at least recognized an obligation to obey the 
Code which it itself had framed. 

I turn next to a number of cases, in which tlie petitioners were apparently taken into custody 
originally on certain specific charges, on which they were eventually not prosecuted. Nageshwar 
Prasad Singh who is the petitioner in case No. 252, and Jogendra Prasad Sinha, who is the 
peUUoner in case No. 103, were both arrested on 12th December 1042, and were produced 
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in tJie Court of the Subdivisional Magistrate at Begusarai to answer a charge under R.8.S ol 
the Defence of India Rules. 'Hie proceedings were apparently adjourned from lime to time 
until on ‘A)th March 1043, the I\iblic Prosecutor w'ithdrew from the prosecution under S.45M, 
Criminal P.C. In the meiuitime, orders of detention had apparently been passed against each 
of tliem on 13th February 1943. Jagdish Prasad Simhilia, who is the petitioner in case No. 29.5, 
was iUTested with six other men on lihh March 1943 on a similar charge of having committed 
an offence under R. 88 of the Defence of India Rules. He was released on bail and remanded 
on bail until 1 llh May UW3, when he wiis again Uiken into custody. I'he order of detention 
was, in his case, made on 21st June 1943. Subsequently, on 17th July 1943, the Public Prosecutoi 
intimated to the Court that he did not propose to adduce any evidence to substantiate the 
charge under R. and Jagdish Prasad Santalia was, in consequence, discharged. Kumai Jha 
who IS the petitioner in case No. 8(X), w'as the cashier of the Central Bank of India at Gaya. 
He was arrested on IDth August 1942, apparently for die part taken by him in a collision, 
which occurred on that day between the police and a crowed in the town of Gaya. In his 
affidax'it, Kumar Jha has said that it was through a mere accident that he got mixed up in this 
fracas and sustained certain injuries. That ma\ veiy possibly have been an incorrect statenu‘nt 
It appears, however, from his iifl'idavit that the persons who were airested along witli him, 
were all tried, convicted and sentenced. He himself was not put on trial, the reason being (hat 
All order of detention was made against him on 21st August 1942. His affidavit contains a 
statement that he had ‘never pjirticipated in any Congress activities'. Whatever his fiohtical 
sympathies may have been, his position as a cashier of well-known bank at Gaya, makes it 1 
diink, rather ublful if he could have taken any very' important part in promoting tin* 
disturbances. In each of these four cases there was, it is clear, an arbitraiy interference on ilu* 
j)an of the executive with ordinary course of justice. 

Miscellaneous Case No. 58, in which the petitioner is.Jogeshwar Singh stands on a sinulai, 
but not precisely the same footing. Jogeshw^ar Singh w^as arrested on Ihth September 1912, 
on suspicion of having taken part in die extensive looting, which occurred at the Mokarneh 
I ailw ay station. He was, subsequendy, tried on a charge of dacoity and w'as convicted, but on 
appeal, the conviction w'as set aside by the Special Judge. Ihis was on 20th April 1943, and 
long before that, on 27th October 1942, an order of detention had been made against him 
From what is contained in the Judgment of the leame?d Special Judge, it would seem that a 
judic: il enquiry was held by a sub-Deputy Magistrate, lliis was not completed until 15th 
Nov fjnibei 1942, so that the order of detention was made while it was still in progress. Wlien 
a man is arrested and brought up before a Court on some definite and specific charge, it 
seems to me very undesirable and indeed quite wrong for an order of detention to be made 
against him before he has been tried on the charge anC his guilt or innocence finally detennined. 
If he is convicted and sentenced, the necessity for any order of detention cases to exist, at 
least until he has served out his sentence, by which time conditions may have entirely altered. 
If, on the other hand, he is acquitted, and an order of detention is sought against him, surely, 
the official, on whom the responsibility of making such an order rests, should obtain and study 
a copy of the judgment. I do not say that, in no case, where a man has been acquitted, should 
or can an order of detention be made. Prosecutions may break down, and acts of tlie person 
against whom an order is sought, other that the act or acts which led to his being prosecuted, 
may quite properly, have to be taken inUi consideration. Clearly, however, in most of such 
cases, the act which led to man's prosecution, will also be the overt act, relied on or principally 
relied on to connect him with some subversive movement and justify the making of an order 



Struggle in the Law Courts 1251 


of detention; and, if the official on whom the duty of making the order is cast, neglects to 
send for and study a copy of the judgment, it may very well be said that he has failed to act 
with due care and attention in tlie discharge of tliat duty. 

Until the last war, the practice in England, in times of emergency, had invariably been to 
suspend the Habeas Corpus Acts, and, when the emergency came to an end, to pass an Act 
of indemnity. It is important to remember that, during such periods, any person, unlawfully 
detained, or who believed himself to be unlawfully detained, or any one on his bi half could 
still apply for a writ of habeas corpus, and the power of the Judges to grant such a writ was 
not taken away except in a very limited class of cases. The Suspension Acts, a.s they were 
properly called, merely provided that, when persons were detained in prison hy warrant of 
the Privy Council or of one of His Majesty's Secretaries of State ‘for high treason, suspicion 
of high ti eason or treasonable practices’, no Judge or Justice of the Peace should ‘bail or try’ 
them without order from His said Majesty’s Privy Council signed by six of the said Priv)^ 
Councilors’ till some date mentioned in the enactments. In other words, a person, who had 
been taken into custody and was detained on a chaige of having committed any crime other 
than high treason, was still entitled to a speedy trial. I'o adopt the language, used in the 
Petition of such a man was detained with cause shown' to which he was entitled to 

‘make answer according to law.' In Uie last war, tlic constitutional lawyers of the twentieth 
centuiy devised another expedient more effectual, perhaps, in safeguarding tlie body politic 
against dangers greater than had ever before menaced it, and yet better calculated to interfere 
as little as possible with the personal freedom of the subject, llie Legislature conferred on 
the executive a power to make regulations, both punitive and preventive, to create new offences 
and provide punishments for them and to prevent individuals committing certain offences by 
ordering their detention, llie position however, with regard to the particular matter we are 
now considering, remained the same. A person, once airested and charged with some crime, 
whether w^hat he had done or was alleged to have d- ne was, in time of peace, a crime at 
common law or by statute, or whether it had been a r:rime by regulation, is entitled to be 
brought before and tried by the courts of the land. In this respect, His Majesty’s subjects in 
India are in no worse a position tlian His Majesty's subjects in Great Britain. Neither there 
nor here is it open to the executive, once a man has been brought before a Court of law on 
some specific charge, to substitute for the warrant, under w hich he is detained in jail awaiting 
his trial, an order of detention under R. 2(), and then to deprive him of his right of clear 
himself of the charge by entering a nolle prosequi or intimating to the Court that they do not 
propose to adduce evidence against him. 

In order to enable this Court to vindicate tlie rights of tl'c subject, it may be necessar)' for 
it to rest its decision on a narrow and te^ nical ground, namely, that the recital in the orders 
of detention, made in these five cases, is incorrect. But, on many occiisions in the past, questions 
of the greatest importance affecting the right to personal freedom have been and had to be 
decided on such grounds. The word ‘satisfied' in R. 2b (1) (b) must, as I have already said, 
be constructed as meaning ‘reasonably satisfied,' At the moment when the Governor of Bihar 
signed the orders of d tention against these five men, he could not have been reasonably 
satisfied that any such orders were at all neccssaiy, as each of lliem was already detained 
under valid warrants. It was not open to the Governor to anticipate or pre-judge the decision 
of the Courts, and, in so far as he did so, a suspicion must necessarily arise that he was using 
the power, which had been conferred on him not for tlie purpose of preventing some danger 
to the State, but for the purpose of punishing some act or perhaps crime, which, in his opinion, 
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had already been committed and that he could not do. "Fliese five petitioners, namely, 
Napeshwar Prasad wSingh, Jagendra Prasad Sinha. Jagdish Prasad Santalia, Kumar Jha and 
Jageshwar Singh must be released. 

There remain two cases, which present some analogy to the cases which I have just discussed, 
rhe conclusion, to which, however, I have eventually come is that they do not stand on quite 
the same footing and that, in tliem this Court no power to intervene. Mathura Prasad Misra, 
who is the petitioner in Miscellaneous case No. 208, was convicted of an offence under R. 88 
(5), Defence of India Rules, on 28th July 1012. Shortly before tlie expiry of this sentence, on 
llHh April 1!)43, an order of detention was made against him. 'Hie Governor of Bihar was 
the sole judge of the continuance of the emergency which was created in August of last yeai, 
and, if on lyth April 1943, he diought it necessarv to continue the detention of Mathura Pia.sacl 
Misra, it is impossible for this Courts to say that he Wtis wrong. Tlie fact that this man had 
previously been convicted and sentenced for an offence under R. 88 (.5) rather suggests, to 
my mind, that there probably was, in fact, good reason for the making of the order. Sittiram 
Dukhania who is the petitioner in Miscellaneous case No. 291, is apparently a native ol 
Monghyr. In his affidavit he says that he left Monghyr and w'ent to C'alcutui on business on 
3id October 1942. On 12th October 1942, he was anested with two other men in a loorn in 
a dharamsala, and, in this room, there was found a revolver, some amnuinition for it and 
some other less incriminating arUclcs. 4Tie three men were put on trial undei the Arms Ad 
in the Court of the Chief President Magistrate and were eventually acquitted. A copy of the 
luclgment has not been produced, but, from what is stated in the affidavit, it would set^m that 
the Chief IVesideiicy Magistrate was not completely satisfied tliat it was the petitioner or either 
of die other two men who had put the revolver iind ammunition where they weie found 'Hie 
order of acquituil was passed on 17th Febniarv 1913, and the order, under which Sitaiani 
Dukhan^, is detained, was made on 9ih March 1943. 'ITiis order wiis pre.sumably under sulvnile 
(5; of R. 12.9 when Siiaram Dukhania wiis sent to this province by the government of Bengal, 
rhe circumstances are, I think, scarcely .sufficient to raise such a presumption as arises, for 
instance, in the case of Jogeshwar Singh that the action Uiken was punitive rather than 
prev eiUiv e 

In die result, then the rules will be made absolute in die following cases, viz.. Nos hi, 37 1, 
1H7, 12 Ui8, 24f), 300, 156 and the petiiioneis m tliese case viz., Singheshwar Prasad, Rajeshwar 
Prasad Singh, Hanram CJurgutia, Nageshwar Prasad Singh, Jogendra Prasad Sinha, Jadish 
Prasad Santiilia, Kumar Jha, I'arkesawar Prasad and Jogeshw ar Singh, will be ordered to he 
released. In the remaining case the rule will be discharged. 

Varma J. - I agree with observ ations of my learn^'d brother ;md the conclusions arrived 
at b\ him. As it is a matter of some importance, I should like to say a few words on the 
subject, llic petitioners have been deUiined under ordeis made by the Government of Bihai 
under R. 26 (1) (b), Defence of India Rules, iuid they pray that they should be released by 
this Court under S. 491, Criminal P.C. The relevant iiiles that come up for consideration are 
R. 12!/ and 26 (1) (b), Defence of India Rules. Rule 129 deals with the powers of arrest and 
detention of certain persoas under certain circumstances. Ihe persons who can exercise there 
powers arc. 

‘Any Police officer or any office^ of Government empowered in this behalf by General oi 
special order of the Central Government or of tlie Provincial Government.’ Rule 26 (1) is as 
follows: 

‘The Central Government or the Provincial Government if it is satisfied with respect to any 
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pailicular person that with a view to preventing him from acting in any manner prejudicial 
to the defence of British India, the public safety, the maintenance of the public order. His 
Majesty’s relations with foreign powers or Indian states, the maintenance of peaceful conditions 
in the tribal areas, or the eiTicient prosecution of the war, it is necessary so to do, may make 
an order . . . (b) directing that he be detained.’ We are not concerned here with the Central 
Government but with the Provincial Government. Ilie question that arises for consideration 
is, chiefly, the meaning oi the expression ‘satisfied’ and the circumstances under which this 
Court can pass orders under S.491, Criminal P.C., for it is now well settled that the amendment 
of Ordinance 14 of 1943 is not ultra vires. As to what is meant by the expression ‘if it is 
satisfied, we have to refer to some of tlie cases on that point. In 1942 A.C. 20() at p 271, Lord 
Wright said: 

Satisfied must mean reasonably satisfied. ‘It cannot import an ai'bitrary or irrational state of being 
satisfied. 1 hnd flic distinction ‘between reasonably satisfied' and ‘has reason to believe' too tenuous. 

In (1948) 1 K.P. 578 at p. 58() Pickford LJ. observed. 

But I certainly am not inclined to say that in no case a Court go behind an order which on the face 
of it IS valid ».i *‘^nng detention or custody If that order is, if 1 may say so, practically a sham, if flie 
piiqiose behind it is such as to show tliat the oider is not genuine or bona fide, it seems to me the 
Court can go behind it. 

From these two decisions it is clear that an order under R.2f) (1) (b) to be valid must be 
based upon a reasonable satisfaction of the authority entitled to ptiss that order, and this Court 
can go behind the order if under tlie circumstances it is in a position to say that the ordering 
authority was not reasonably satisfied or that the order was not a bona fide order or that it 
was a sham order. This being the position, 1 should like to refer to some of the cases before 
us. I am referring to tliem in the order in which they have been referred to by my learned 
brother. 

I he first case that I would take up is Miscellaneous Ca.se No. 186 of 1943. Tarkeshwar 
IVcLsad was arrested by the police under S.151, Criminal P.C., and lodged in the Gaya Central 
Jail. In September 1942, he was infoimed b\ the jailor verbally that he was detained under 
R.2(i (1) (b), Defence of India Rules. ITic Crown lias produced the order in this case. From 
(he order it appears that one Mr D. Pircs has signed flic order for the Chief Secretary. ^ the 
course of the argument, it transpiied that Mr D. Pircs is a Head Assistant, but notliing has 
been shown from which it can be gatlicied (hat he was authorized to sign this order. In these 
circumstances the detention is clearly illegal, and the authority to which my learned brother 
has referred clearly applies to this case. 

Fhe next case is the case of Singheshwar Prasad, Criminal Miscellaneous case No. 61 of 
1943. Singeshwar Prasad was arrested on 1 5th August 1942. On the date the affidavit was 
sworn he was in the Central Jail at Hazai ibagh. I hc order under which he is being detained 
was not passed till 22nd February 1943 a little more than six months after arrest. This order 
was passed during the pendency of a petition on his behalf for setting aside that order. The 
affidavit goes on to say that Singheshwar Prasad, who is an advocate, was arrested without 
warrant and without any accusation of having committed any offence under the Penal Code 
or any other enactment It is not very clear under what section he was arrested by the Police. 
If it was an arrest under R.129, Defence of India Rules, the provisions of that mlc have been 
clearly ignored. Clause (1) of this rule provides that, ‘Any police officer of any other officer 
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of (Jovemment empowered in this behalf by General or special order of the Central 
Government or of die Provincial Government may arrest widioiit warrant any person whom 
he reasonably suspects of having acted, of acting, or being about to act ... in a manner 
prejudicial to the public safely of to the efficient prosecution of war . . . ’ 

But after the arrest a duty is cast upon die officer w'ho makes the arrest to fortliwith report 
the fact of such arrest to the Provincial Government and pending die receipt of the orders of 
the Provincial Government may, subject to the provisions of sub-rule (3) which deals with the 
question of furnishing security by order in wTiting commit the person so airestcd to such 
custody as die Provincial CJovernment may by general or special order specify. diis sub-rule 
there are two important provisions, (1) dial no person shall be detained in custody under this 
sul;>-rule for a period exceeding fifteen days without the order of die Provincial Government, 
and (2) that no person shall be detiiined in custody under this sub-rule for a period exceeding 
two months. 'Hie Judgment of my leiuned brother has dealt with this aspect of the case. (')n 
the facts presented before us, it is clear that the two provisions have been ignored. Before the 
expirv of the two months, which is the longest period of detention allowed under this sulvrule, 
some step ought to hav e been taken for continuing die detention of the petitioner. 'Fhe order 
of detention passed on 22nd Pebruarv* VM3 comes long after the period of two months expired, 
and one cannot help feeling that the order w^as passed to give his detention a semblance oi 
legality. I am not satisfied that the order was passed bona fide (as defined in some of the 
decisions dial have been quoted). I am therefore of opinion that his detention should lie put 
an end to and he should be released. 

In Criminal Mi c. Case No. 374 Rajeshwari Prasad Singh is the peUtioner. He was arrested 
on 22nd May 1943. ITic order under which he has been detained w'as passed on IHth Septer'ber 
1913 rhe petitioner in the Criminal Misc. Case No. 187 of 1943, Hari Ram (nitgutia, was 
arrested on 2nd September 1942 and the order of the detention was passed on 17th Novembci 
1912. In tliese two cases also it will appear that tlie order of detention was passed more than 
tvvo months after the arrest, making their detention in Jail at the time of tlie order illegal. In 
their ciisos also one cannot help feeling that the orders were made really to give a seinblanci- 
of legality. Before I lake up some of the other cases, 1 should like to observe that the poweis 
ol the Court are not to know the materials on which the orders were made. We cannot compt'l 
the Cnnvn to disclose them and, therefore, w'e cannot pronounce on tlieir validity or olheiwise. 
But the pewer to order the detention of a man under R. 26, Defence of India Rules, is not 
an arbitrarv^ power. Ihere arc limitations on it and (his Court may and is bound to satisfy 
iLself that these limitations have not been exceeded. If the executive have gone beyond dicm 
and have used the rule in a way not intended, the order is not a bona fide order but a ‘sham' 
order, and this Coun may interfere. In the case, which 1 have Just referred to, I am not satisfied 
tiiat the orders wxtc orders passed bona fide under R.26, Defence of India Rules. 

In Criminal Misc. Case. No. 122 of 1943, the petitioner Nageshwar Prasad Singh was 
arrested on Pith December 1942 on a charge under R.38. Defence of India Rules. On 2()th 
Mai’ch 1943 a petition was filed by the Court Sul>Impector praying that he be permitted to 
withdraw the case, and the Magistrate ordered the case to be withdrawn under S.494, Criminal 
P.C., and discharged the accused persons. On that very date petition was filed by the Court 
Sub-Inspector praying that the petitioner be detained under R,I29, Defence of India Rules. 
ITiai prayer was allowed. But it appears that on 13th February 1943 an order under R.26 
(1) (b), Defence of India Rules, was passed against tlie petitioner. In Criminal Misc. Case 
No. 2J)5 of 1943, Jagdish Prasad Santalia, was aircsted on 19th March 1943 on a charge of 
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having committed an offence under Rule .i8. While on bail, he was taken in custody again 
on 11th May 1943 and the order of detenUon under R.26 (1) (b) was passed on 21st June 
1943. 1.#ater, on 1 7th July 1943 when no evidence was led by the Public Prosecutor to substantiate 
the charge, the petiUoner was discharged. In Misc. Case No. 3(X), the petitioner Kumar Jha 
(r;ishier of the Central Bank of Gaya) was arrested on lOtli August 1942 and the order of 
detention was passed on 21st August 19*12. The affidavit in this case shows that in a clash 
between a crowd and some constable he got mixed up in the crowd, although his |.)icsence 
there was accidental and he had gone there to ietch some medicine. 4'he affidavit further says 
that the injuries on his person were caused by th(‘ brick bats dirown by the crowd. Now he 
was not the only person who was airested on that date, but curiously enough, although a 
number of persons were sent up for trial and were ultimately convicted and sentenced, the 
petitioner w'as not put upon his tiial. He w'as infonned th?«t his detention was under Rule 26 
(1) (b). His prayer for bail wiis rejected on 20th August I!) 12. The petitioner further asserts 
that he is a bank employee and has nothing do with the Congress activities, nor has he taken 
anv part in any movement. In tliese Ccises also there were materials upon which the Court 
(ould proceed agaiirst each of tliese petitioners, and when the specific facts alleged against 
them were not substantiated, it is difficult to luild that their detention was ordered after the 
auihorilies were reasonably satisfied that they were likely to commit prejudicial acts. When 
tlu re W'as evidence available which was either not relied upon or produced in Court against 
the petitioners, how can one feel satisfied that llie evidence which remains unknown could 
1)0 th(^ basis of an order passed upon reasonabV .satisfaction, liiese petitioners should therefore 
be leleased from custody. 

In Criminal Misc. Case No. .58 of 1943, the petitioner Jugeshwar Singh was arrested on 
l<)th September 1942 in connection with certain disturbances at Mokamch railw'ay station. On 
20ih April 1943 the conviction against Uie petitioner was set aside by the Special Judge. But 
s(‘\ eral months before this order of acquittal an order um lei R.2() (1) (b) for detaining him 
was passed on 1 7th October 1912. As a matter of fact, it appears that an inquiry by a Special 
Magistrate was not completed till 15lh November 1942 Hie position that we are reduced to 
IS iliis, that he was lurested on a specific (harge and while the inquiry* was still proceeding 
the Older for his detention under R.2(i (1) (b) was passed, and tlic charge for which he was 
oiiginally arrested failed. In these circumstances, although it cannot be said as a general 
proposition that simply because the man has been acquitted of a particular charge, no order 
under R.26 (1) (b) could be passed against him, in this paiticular case it is difficult to hold 
that the order for his detention was passed on tlie autliorities being reasonably satisfied under 
the circumstances. In the result T agree with my learned brotlie: tliat in Criminal Misc. Cases 
Nos 186, 61, 374, 187, 122, 103, 295, 3(K) ....d 58 of 1943 tlic persons detained should be 
rcleiised from custody. I have not referred to the other cases because on the materials on the 
record, I am not satisfied that any case for interference, in tlic present state of the law, has 
been made out, and I agree witli tlie conclusions of my learned brotlicr. 
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News item in The Search Light (dated 12.1.1944) 
(regarding judgement on habeas corpus 
application, and official comments and 
correspondence thereon) 


File No. 25/J 1/44 - Home Poll (I) 
fNAI| 


The Search Light 
12.1.44 


Detention under Rule 26 of D.R. 

Habeas Corpus Application in High Court. 

RelciOse of Nine Prisoners Ordered. 

Patna, Jan. 10. — Mr Justice Varma and Mr Justice Shearer delivered this afternoon theii 
sepaiaie but concurrent judgments in twenty-three ‘Habciis Corf)us applications preferred fjr 
the release of Mr Phulan Prasad V^arma, Advocate, and Singhcshwar Prasad, Advocate ami 
Others who are being Detained Under Rule 26 (1) (b) of the Defence of India Rules. 

Tlieir Lordships ordered the release of Mr Singheswar Prasad and other 8 persons, nain(‘l\, 
Rajeshwiiri Prasad Singh, Hari Ram Crutgutla, Nageshwar Prasad Singh, Jogindei Priisad Singli, 
Jagdish Prasad Santlialia, Kumar Jha, Jogeshwar Singh and Tarkeshwar Prasad, observing that 
their Lordships were not satisfied that the orders for their detention were passed ‘bona fide. 

"llieir Ixirdships dismissed the applications of Mr Phulan Prasad Viu'ma and 13 oduMs 
holding that on the materials on record I am not satisfied that any case of interference in I he 
present state of law has been made out. 

Tlie main question that arose for consideration in tliese applications was chiefly the meaning 
of the expression ‘satisfied’ and the circumstances under which the court could pass orders 
unde; Section 491 of the Criminal Procedure Code. 

I'he Advocate-General, in response to the niles, produced orders under which the 
petitioners were detained. None of the petitioners put in a copy of the orders under which 
he was detained as no copy was made available to any of them. ITiey were merely given 
to understand by the Jailor of the prison in which each of them was detained that an order 
had been made against them under rule 26 (1) (b) by His Excellency. The High Court 
issued rule forthwith in view of the fact that no copy of the order was supplied to any *>f 
the petitioners. Although it was incumbent on the Crown to produce the original orders, in 
many cases only true copies were exhibited and some of them were not certified as true 
copies by any responsible oflicer. The orders in question were passed for the purpose ol 
safeguarding the country, which is at war, against internal as well as external dangers. I’he 
orders were in one and the same form and cyclostyled and were signed by the Chief 
Secretary to Government 'ITieir I.x)rdships observed that Rule 26 (1) (b) of the Defence of 
India Rules was ‘intra vires’, and it was not open to a court of law, on an application for 
a writ of ‘habeas’, to enquire into and pronounce on the validity of reasons which led to 
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the making of the order. It was further observed that the High Court might examine the 
correctness of tlie recitals conUiined in these orders and declare the particular order to be 
invalid and tlie detention illegal, provided the court was satisfied that it was so. Ihc material 
portion of the recital in the order was whereas the Governor of Bihar was satisfied. According 
to the audiority of the English decision ‘saUsfied in Rule 2t) (1) (b) must mean reasonably 
salislied.’ If in thfjse petitions it could be shown that no grounds existed on whii h the 
(iovernor could, iis a reasonable man, have been satisfied that the detention was Tiecessary, 
then in their Ix^rdships’ opinion they were (mtilled to be relejised. Iheir Lordships were of 
the opinion that it lay with the Governor and the Governor only to decide if the emergenev 
created by the Congress movement continued and to lake action cis he deemed necessaiy 
for the safety of the public and British India. 

Applying this principle 'I'heir Lordships examined individual r ases minutely and passed 
theii orders, maintaining their detention or directing their release as tliey thought tiL At the 
same time, it was obsc^rved in some crises that the action was not full)' jusUfiable and it seemed 
like a cloak to cover up something already done. 

riu‘ir Lordships further obsewed that they could not compel the Crown Ut disclose the 
grounds on v.I.m !» the orders were made. Hut in law the powei to order iJie detention of a 
man under Rule 2() was not an arbitrary power. Ihere were limitations imposed on the 
oi dering aulliority in the maltei ol passing such an order and the High C^'fiurt was brjuiid to 
satisfy itself whether these limitations had not been exceeded. 

Dismissing tlie application of Mr Phulan lVa.sad Varma, th<Mi Lordships observed that the 
(iovernor wjts satisfied that he should be detained. 'I'he (jovernor was aware from before that 
pr'i'sons like Mr Varma were likely to a.ssist the Congress mo\ emeiit and hence his arrest and 
detention was ordered as soon as die Camgress Working ("ommittee passed the civil dis- 
obedience resolution. 


Official Comments 

1. Copy of a letter No. D.7d9 1)C/M, dated 2»5-l-l L ^rom L.J.D. Wakely Lsq., Dy. Secretary 
Defence Dept. New Delhi, 

To the Chief Secy. Govt, of Bihar. 

The Government of India have seen reports in the Press of a judgment dated the lOth Januaiy 
P)H in which the Patna High Court have ordered the ndease of nine persons on the ground 
that the High Court was ‘not satisfied that the orders for their detention were passed bona 
lide.’ Ihe Government of India would be grateful if a copy of die judgment could be foi-warded 
to them as soon as possible. 

( 2 ) 

Copy of a letter No. 371 L.R. IM-8/43 dated 2-2-44 from S.K. Das. ICS, Supdt. and 
Remembrancer of I.egal Affairs, Bihar, to Dy. Secy. Dcf. Dept., New Delhi. 

Subject: Requisition for a copy of the Patna IhiJ^h Court’s Judgment in the case of Kamala 
Kanta Azad and others vs. — Emperor. 

I am directed to forward a copy of the judgment delivered by the Patna High Court in the 
above mentioned case/ as desired in your letter No. D.7.Iil-L)C/44, dated the 25th January 
1944, addressed to the Chief Secretary to the Provincial Government 
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(3) 

Copy of a letter No. 2-DC(14)/‘M, dated 29-2-44, from Defence Dept., New Delhi, to All 
Provinciiil Governments and Chief Commissioners. 

Please refer to tliis Department’s secret letter No. 2“Dc(J0)/'43 dated tlie 8th January 194J.' 
2. In a recent case before a High Court, tlie Hon’ble judges commented unfavourably on 
the fact that a person detained by order under Defence of India Rule 26 (1) (b) had not at 
once been given a copy of the order under which he was detained. Phe Government of India 
consider it most desirable that copies of detention orders should be supplied immediately to 
persons detained thereunder, and I am to ask tliat, if the Provinci;d Govemment see no 
objection, they will issue instructions to that effect. 

1 Ooc. 142- 

2 Doc UI 



Press Note on Ordinance III of P)44 
(dt 15.1.1944) 


File No. H/5743 - Home Poll (I) 

(NAIl 


Press Note 

In the debate in the Council of Stale on Pandit Kiinzru’s resolution on November 24tli, 
the Home Member explained that the Cfovernment had been considering for some tiint* 
certain amendments to Defence Rule 26. llte result of that consideration is given in tlu- 
Restnetion and Detention Ordinance (No. Ill of 1944) which is promulgated today. ‘ rht‘ 
Ordinance reproduces in the form of a self-contained enactment, the provision.s of Defeiue 
Rule 2(), but incorporates certain new provisions to bring the law into closer conformity with 
the corresponding U.K. Regulation in the light of certain observations made last year by the 
Calcuita High Court, I'hc* brief effect of these new provisions is that no detention order will 
reniain in force in future for more than six months unless reviewed and specifically extended 
from time to time; that all persons detained will be informed of the grounds for their detention 
to such extent as may be nece.ssary to enable them to make representations against the ordei; 
and that each detained person will be given a specific right to make such representations and 
v\ ill be accorded every facility' to do so. A further important provision of the (>dinance relates 
to the delegation of powers. As in England certain subordinate authorities may be cmpoweied 
to detain or restrict the movements of persons subject to confirmation by a Secretary of State, 
so in India an order of detention or restriction passed under delegated powers will require 
the confinnaticn of tlie Government that delegated the powers, lliis new provision lakes 
account (}{ the remarks made by the Federal 0)urt in the case of K Talpade V. King Rmperor 
regarding the wide range of authorities by whom tlie power of detention might be exercised. 

With the promulgation of this Ordinance, Defence Rule 26 will remain in abeyance. Orders 
passed under that rule are validated; but they will be deemed to have been passed on the 
date of the promulgation of the new Ordinance so that the persons detained thereunder will 
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have the benefit of the new provisions referred to above. Certain of these provisions might 
have been given effect to by amending Defence Rule 26 instead of by promulgating an 
Ordinance, but those which regulate the use of delegated powers would have entailed an 
amendment of Section 2 (4) and (5) of the Defence of India Act itself. It was considered moie 
convenient therefore, to promulgate a self-contained Ordinance, thus obviating any doubts as 
to the legal validity of the provisions in the form of a rule made under the Defence of India 
Act. 

The new Ordinance, it may be pointed out, will involve a review of all detention orders 
during the course of the next six months and that review will be earned out in the light, 
amongst other things, of any representations that the detained persons may wish to make 
under the new provisions. The essentially executive character of the action taken under the 
( )i dinance is emphasized by die provisions which prohibit the disclosure, either in a court of 
law or otherwise, of the grounds of detention communicated to a detained person or of the 
lepresentations that he may make to the detaining authority. 

A separate Ordinance called the Military Safety (lowers of Detention) Ordinance, 1944, 
is being issued today.^ Thia gives power for the detention in the interests of Military safety of 
suspe('ted pep^ms entering India fnjm enemy occupied territory and in no way affects the 
[)iovisions of the ( )rdinance whi( h will govern tlu detention or restriction of odier classes of 
|jers<jns. 


I Sov !)»><. J 45 below. 

Dot. 27. 

^ Nt)t punted 

i >4 {T Gazette of India extraordri’.ary published by 
authority — January 15, 1944 
(Ordinance III of 1944) 

File No. WISl/A'i - Home Poll (I) 

1NA1| 

New Delhi, Saturday, January 1.5, 1944 

Government of India 

l-cgislalive Department 

New Delhi, the 15th January, 1944 

Ordinance No. Ill of 1944 
An 

Ordinance 

To empower the Central Government and the Provincial Government and any offwer or authority to 
whom the Central Government or the Provincial Government may delegate its (mwers in this behalf 
to restrict the movements and actions of and to place in detention and detain certain persons, to 
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regulate the exercise of these powers and the duration of orders made in such exercise, and to confirm 
the validity of the past exercise of such powers under rule 26 of the Defence of India Rules. 

WHEREAS ail emergency has arisen which makes it necessary to empower the Central 
Go\ernmeni and the Provincial Governments and any officer or authority to whom the 
C'entTiil Govenimenl or the Provincial Governments may delegate its powers in tliis behalf 
to restrict the movements and actions of and to place in detention and detain certain persons, 
to regulate the exercise of tliese powers ;uid the duration of orders made in such exercisr, 
and to confirm the vjilidit)* of the past exercise of such powers under rule 26 of the DefeiKc 
of India Rules; 

NOW, THEREFORE, in exercise of the powers conferred by section 72 of the Govcrnm(*ni 
<»f India Act, as set out in the Ninth Schedule to tlie Government of India Act, 1935 (2(i Gcm). 
5, C.2), the (iovernor General is pleased to make and promulgate die following Ordinance 

J. Short title, extent, application and commencement (1) Iliis Ordinance may be called tin 
Restriction and Detention Ordinjmee, 1941 

( 2 ) It extends to the whole of British India, and it applies also 

(a; 'I n Britisli subjects and seivants of the Crown in any part of India. 

■b' To British subjects who are domiciled in any part of India wherever thev may be. 

(c ; In respect of die regulation and discipline of any nav;il, military^ or air force raised m 
British India, t<i members of and persons attac hed to. employed with, or follow nu;. 
that force wherever they may be; and 

|d) l o. and o persons on, ships and aircraft registered in British India wherever thev mav 
be. 

[^] It shall c ome into force at once. 

1 Interpretation - In this Ordinance, unless there is anything rc'pugnant in die subject ot 
cr>nie\t, ’Provincial (iovernment' means, in relation to a Chief Commissioner’s Province, lie 
Chief (.'omnussioner. 

j Power to make orders restricting the movements or actions of or detaining certain persons 
il) Ilie Central Government or the Provincial Government, if satisfied with respect to aii\ 
particular perscjn that with a view to preventing him from acting in any manncT prcjudicui! 
to the defence of British India, die public safety, the maintenance of public order, His Majest\ \ 
relaiK ijs with foreign powers or Indian States, the maintenance of peaceful conditions in rrihal 
Are.Ls or die efficient prosecution of the war it is necessaiy so to do, may make an order 

(a) Directing such person to remove himself from British India in such manner, by siuii 
time and by such route as may be specified in the order, and prohibiting his leturn 
to Biitisli India; 

(b) Directing that he be detained; 

(c) Directing that, except in so far as he may be permitted by the provisions of the orde r, 
or by such authority or person as may be specified therein, he shall not be in any 
such area or place in British India as may be specified in the order; 

(d) Requiring him to reside or remain in such place or within such area in British India 
as may be specified in the order and if he is not already th^rc to proceed to that place 
or area within such lime as may be specified in the order; 

(e) Requiring him to notify his movements or to report himself or both in such manner 
at such times and to such authority or person as may be specified in the order; 
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(Q Imposing upon him such restrictions as may be specified in the order in respect of 
his employment or business, in respect of his association or communication with other 
persons, and in respect of his activities in relation to the dissemination of news or 
propagation of opinions; 

(g) Prohibiting or restricting tlie pf)ssession or use by him of any such article or articles 
as may be specified in the order; 

(h) Otherwise regulating his conduct in any such particular jis may be specific ci in the 
order; 

Provided tliat no order shall be made under clause (a) of this sub-section in respect of any 
British Indian subject of His Majesty: 

Provided further that no order shall be made by the Provincial (government under clause 
(c) of this sub-section directing that any person ordinarily resident in the Province shall not 
be in the Province. 

(2) An order made under sub-section (1) may re^ jire the person in respect of whom it 
IS made to enter into a bond, with or without sureties; for tlie due performance of, or as an 
alternative to the enforcement f)f, such restrictions or conditions made in the order as may 
be specified in the order. 

(3) If any person is in any area or place in contravention of an order made under tlie 
provisions of this section, or fails to leave any aiea or place in ac( ordance with the requirements 
of such an order, then, without prejudice to the provisions of sub-section (8), he may be 
removed from such area or place by any police officer or by any person acting on behalf of 
(Government. 

( I) So long as there is in foice in respect of any person such an order as aforesaid directing 
that he be detained, he shall be liable to be removed to and detained in such place and under 
such conditions, including conditions as to maintenar: \ discipline and the punishment of 
offences and breaches of discipline, as the Central Goven fMent or the Provincial Government, 
cLs the case may be, may from time to time by general or special order specify. 

(/)) Where tlie power to specify the place of detention is exercisable by the Provincial 
Government, the power of die Provincial Government shall include power to specify a place 
of detention outside the Province; 

IVovided that 

(a) No such place shall be specified save with (he previous consent of the Provincial 
Government of the Province in which the place is situated, or, where the place is 
situated in a Chief Commissioner’s Province, of die C ntral Government; 

(b) 'ITie power to specify die conditions if detention shall be exercised by the Provincial 
Government of the Province in which the place is situated, or, where the place is 
situated in a Chief Commissioner’s Province, by the Central Government. 

(6) If the Central Government or the Provincial Government, as the case may be, has 
reason to believe that a person in respect of whom such an order as aforesaid has been made 
directing that he be detained, has absconded or is concealing himself so that the order cannot 
be execujed, that Goverrunent may — 

(a) Make a report in writing of the fact to a Presidency Magistrate or a Magistrate of the 
first class having jurisdiction in the place where the said person ordinarily resides; and 
thereupon the provisions of sections 87, 88 and 89 of the Code of Criminal Procedure, 
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18S)8 (V of 18S)8) shall apply in respect of the said person and his property as if tlu* 
order directing that he be detained were a warrant issued by the Magistrate; 

(b) By order notified in the official Gazette direct the said person to appear before such 
officer, at such place and within such period as may be specified in the order; and if 
the said person fails to comply with such direction he shall, unless he proves that it 
was not possible for him to comply therewith and that he had, within the period 
specified in the order informed the officer of tlie reason which rendered compliance 
tlierewith impossible and of his whereabouts, be punishable with imprisonment for a 
term which may extend to seven years, or with fine, or with botli. 

(7) The Central Government or the Pro\incial Government may, by general or speciid 
order made witli die consent of the Crown Representative, provide for the removal of an\ 
person detained by it under sub-section (1) to, and for the detention of such person in, an\ 
area administered by die Crown Representative. 

(8) If am person contravenes any order made under this section, other than an order ol 
the nature referred to in clause (b) of sub-section (6), he shall be punishable wilJi imprisonmeru 
for a term which may extend to five years, or with fine, or widi bodi, and if such person has 
entered into a bond in pursuance of the provisions of sub-section (2), his bond shall be forfcMted, 
iuid any person bound thereby shall pay the penally thereof, or show cause to the satisfaction 
of the collecting Court why such penalty should not be paid. 

(!)) Any order made under the powei's given by this section shall have effect notwithstanding 
an) thing incon isteni dierewith contained in any Act, Ordinance or Regulation other than this 
(Ordinance, or in any instrument having effect by virtue of any such Act, Ordinance (n 
Regulation. 

t. Powers of photographing, etc., persons - (1) Ihe Central Government or the Proviiuial 
Government may, by order, direct that any person, in respect of whom an order has been 
made under sub-section (1) of section 3, shall — 

(a) Allow' himself to be photogrjiphed, 

(b) /\llow his finger and thumb impressions to be taken, 

:c) Furnish specimens of his handwriting and signature, and 

'dj Attend at such time and place before such authority or person as may be .specified 
in the order for all or any of the purposes mentioned in this sub-section. 

(2) If any person conlravenc.s any order made under this section, he shall be punishahU' 
with imprisonment for a term which may extend to six months or with fine, or with botli. 

■i Delegation of powers and duties of Central and Provincial Governments to other authorities, 
and to officers “ (1) 3Tie Central Government may by order direct that any power or diii) 
which under section 3 or section 4 is conferred or imposed upon the Central Government 
shall, in such circumstances and under such conditions, if any as may be specified in the 
direction, be exercised or discharged ~ 

(a) By any officer or authority subordinate to the Central Government, or 

(V)) By any Provincial Government or by any officer or authority subordinate to such 
Government. 

(2) A Provincial Government may by order direct that any power or duty which by or 
under section 3 or by section 4 is conferred or imposed on the Provincial Government shall, 
in such circumstances and under such conditions, if any, as may be specified in that direction, 
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be exercised or discharged by any officer or authority, not being (except in the case of a 
Chief Commissioner s Province) an officer or authority subordinate to the Central Government 

(3. Validation of orders made under rule 26, Defence of India Rules - (1) No order made 
before the commencement of this Ordinance under rule 26 of tlie Defence of India Rules 
shall after such commencement be deemed to be invalid or be called in question on ground 
merely that the said rule purported to confer powers in excess of the powers that might at 
the time the said order was made be legally conferred by a rule made under section 2 of the 
Defence of India Ordinance, 1939 (V of 1939) or under section 2 of the Defence of India 
Act 1939 (XXXV of 1939). 

(2) Every such order shall on the commencement of this Ordinance be deemed to have 
been, and shall have effect as if it had been, made under this Ordinance, and as if this 
Ordinance had been in force at the time the order was made: 

Provided that section 7 and section 9 of this Ordinance shall apply in relation to any order 
made under clause (b) of sub-rule (1) of rule 26 of Uio Defence of India rules as if that order 
had been made on the date of the commencemeni of tliis Ordinance, and section 8 of this 
( )rdinance shall not apply to any such order. 

(3) Nodi!! - in the foregoing provisions of this section shall apply to any such order which 
hiis already been cancelled by or in consequence of an order of a competent Court: 

Provided that any such cancellation shall not prevent die making under this Ordinance of 
a fresh order to the same effect as the order cancelled. 

7. Grounds of order of detention to he disclosed to person affected by the order — Where an 
order is made in respect of any person under clause (b) of sub-section (1) of section 3, as 
soon as may be after the order is made, and where before tlic commencement of this 
Ordinance an order has been made in respect of any person under clause (b) of sub-rule 
(1) of rule 26 of the Defence of India Rules, as soon as may be after die commencement 
of this Ordinance, the authority making ui which ma ! ffic order shall communicate to the 
person affected thereby so far as such communication ;.an be made without disclosing facts 
which die .said authority considers it would be against the public interest to disclose, the 
grounds on which the order has been made against him and such other particulars as are 
in the opinion of such authority sufficient to enable him to make if he wishes a representation 
against the order, and such person may at any time thereafter make a representation in 
writing to such authority against the order, and it shall be the duty of such authority to 
inform such person of his right of making such representation and to afford him the earliest 
practical opportunity of doing so. 

8. Order of detention made in pursuance of delegation under >*ction 5 to be reported to Government 
for confirmation — When any order is n. .de in respect ot any pereon under clause (b) of 
sub-section (1) of section 3 by an officer or authority empowered in pursuance of section 5, 
that officer or authority shall forthwith report the fact to the Government to which he or it is 
subordinate, and that Government shall, after considering all the circumstances of the case 
including any representation made by the person affected by the order, make an order 
confirming or cancelling, the order. 

9. Duration of orders of detention made under section 3 — No order made or deemed under 
the provisions of section 6 to have been made under clause (b) of sub-section (1) of section 
3 shall be in force for more than six months from the date on which it is made: 

Provided that the Government which made the order, or where the order was made by 
an officer or authority empowered in pursuance of section 5 of this Ordinance or sub-section 
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(4) or sub-section (5) of section 2 of the Defence of India Ordinance, 1939 (V of 1939), or the 
Defence of India Act, 1939 (XXXV of 1939), the Government to which such officer or authority 
is subordinate, may after a further consideration of all the circumstances of the case direct 
that the order shall continue in force notwithstanding that the said period of six months has 
expired, and the order as so extended shall continue in force for a fuither period of six months 
and thereafter if and so often as it is again extended by a fuither similar direction made in 
the same manner. 

10. Saving as to orders — (1) No order made under this Ordinance, and no order having 
effect by virtue of section 6 as if it had been made under this Ordinance, shall be called in 
question in any Court, and no Court shall have power to make any order under section 491 
of die Code of Criminal Procedure, 1898 (V of 1898) in respect of any order made under or 
having effect under this Ordinance, or in respect of any person the subject of such an order. 

(2) If at the commencement of this Ordinance there is pending in any Court any proceeding 
by which the validity of an order having effect by virtue of section 6 as if it had been made 
under this Ordinance is called in question, that proceeding is hereby discharged. 

(3) Where an order purports to have been made by any authority in exercise of any power 
conferred by or under this Ordinance, the Court shall, within the meaning of the Indian 
Evidence Act, 1872 (I of 1872), presume that such order was so made by that authority. 

11. Disclosure of grounds of detention, etc,, communicated or of contents of written representation 
made under section? ~ (1) No Court shall allow any statement to be made or any evidence to 
be given before it of the substance of any communication made under section 7 of the grounds 
on which an order under clause (b) of sub-section (1) of section 3 has been made against any 
person, or of any particulars disclosed in connection therewith under section 7, or of any 
representation made under that section against any order, and, notwithstanding anytliing 
contained in the Indian Evidence Act, 1872 (I of 1872), no Court shall be entitled to require! 
any public officer to produce before it, or to disclose the substance of, any such communication 
of grounds, particulars disclosed, or representation made. 

(2) It shall be an offence punishable with imprisonment for a term which may extend to 
two years, or with One, or with both, for any person to disclose or publish without die previous 
authorization of the Central Government or the Provincial Government any contents of any 
such communication of grounds, particulars disclosed, or representation made: 

Provided that nothing in this sub-section shall apply to a disclosure made by a person the 
subject of an order under this Ordinance to his legal adviser. 

12. Protection of action taken under this Ordinance — No suit, prosecution or other legal 
proceeding shall lie against any person for anything in good faith done or intended to be 
done in pursuance of this Ordinance. 

13. Application of other laws not barred ~ The provisions of this Ordinance shall be in 
addition to, and not in derogation of, the provisions of any other Act, Ordinance or Regulation 
for the time being in force. 


Wavell, 

Viceroy and Governor General. 


<»• Hlfei -<i> 
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Editorial in The Search Light published in Patna 

( 22 . 1 . 44 ) 


File No. 25/11/44 - Home Poll (I) 
[NAI] 


Unlawful Detention 

In disposing of a batch of habeas corpus^ applications recently in the Patna High Court, 
Mr Justice Shearer,* sitting with Mr Justice Vanna, made some trenchant criticisms of the 
very improper and undesirable method followed by Government in several cases of making 
orders under Rule 26 of the Defence of India Rules after more then two months of arrests 
of persons detained under Rule 129 D.I.R. No person under this Rule 129 can be detained 
in custody for a period exceeding 15 days without tl»e order of the Provincial Government 
and no person can be detained in custody for a period exceeding two months. In other 
words, a poli^'e officer arresting a person under Rule 129 has got to obtain the sanction of 
the Provincial Government within 15 days and the Provincial Government can make an 
order of detention under this rule for not more than two months. But there have been 
cases-not one or two but a good number of them-and we will not be surprised if there are 
some more cases yet unnoticed-in which no orders were passed at all, although the prisoners 
concerned were arrested under Rule 129 and continued to be detained under that Rule for 
longer than two months. His Lordship, in the course of the judgment, very justly points out 
that if the Superintendent of the jail, in which the person arrested is detained, docs not 
receive any order from the Provincial Government within 15 days or within two months as 
the case may be, he is bound to release him. These Pjovisions in the rule are intended to 
protect the individual against the caprice or malice T the subordinates and the higher 
officials.* But as a matter of fact, what has actually happened is that men have been thrown 
into jail and have remained there for montlis on without any kind of valid warrant or order 
until eventually and perhaps only when the matter has been brought to court and the latter 
has demanded as to why they were so detained that orders under Rule 26 are made against 
them. His Lordship very justly characteiizes such an order ‘as a mere cloak or device to 
cover up something illegal that has already been done that the recital (in the Order under 
Rule 26) is a mere sham.' His Lordship regards it as highly unreasonable to pass such an 
order and thereby deprive the prisoner^ concerned of any remedy for the injury done to 
them. The Provincial Government mus realise that these prisoners have already been 
unlawfully detained for appreciably long periods and therefore, in the opinion of His Lordship, 
It is but reasonable to order their release and to ascertain and to take suitable action against 
^hose who have been responsible for their unlawful detenUon. We do not know if the 
Government of Bihar have seen this judgment of their lordships Varma and Shearer JJ. If 
nut, they should at once procure a copy of it, .study it carefully and act up to the very just 
observations and sound suggestions made therein. If tliere are any more such prisoners left, 
who are being unlawfully detained without and valid warrant or order, they should be 
released at once, instead of making an order against them under Rule 26. 
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\ m of the minutes of the proceedings of the 

JL Tf / • meeting of the Calcutta Corporation — 

(dt 26.1.1944) 


Govt, of Bengal (Home) File No. 6/44 
(Bengal State Archives] 


(Proof Copy) 

Minutes of the Proceedings of the Adjourned Meeting of the Corporation of Calcutta Under 
Section 58 (1) of the Calcutta Municipal Act 1923 held in the Council Chamber, Centra] 
Municipal Office Buildings, on Wednesday the 26th January 1944 at 5 p.m. 

Present; 

Syed Badrudduja, Esq., M.LA.‘ (Mayor). 

Anandi Lai Poddar, &q. (Deputy Mayor). 

Debendranath Mukheiji. Esq. Debabrata Mukhciji, Esq. 

Sir Hari Sanker Paol, Kt, M.LA. Phanindra Nath Brahma, Esq. 

.\mulya Chandra Mitter. Elsq. Amarendra Nath Mukheijee, Esq. 

B..K. Newatia, Esq. Bidhu Bhusan Sarcar, Esq. 

Mudan Mehan Barman, Esq. Narendra Nath Dalai. Esq. 

Gosta Behari .Sett, Esq. Jogesh Chandra Chose, Esq. 

Indu Bhusan Beed, Esq. Fakin Chandra Ghose, F.sq. 

DJ. Cohen, Esq., M.L.C. Shamsui Haque, Esq. 

l.J. Cohen, Elsq. Abdul Matin, F.sq. 

Harihar Das Chowdhury, Esq. J.H. Method, Esq. 

Dr .Subodh K. Sarkar. J.N. Smart, Esq. 

Rejoy Kumar Baneiji, Esq. Dr S.C. Law. 

Dhirendra Nath Ghosh, &q. P.N. Sen, Esq. 

Mr G.B. Sett said: Mr Mayor, 1 want to mention a matter of urgent public importance. Wc 
believe that it is an inalienable right of the Indian people as of any other people, to have 
freedom and enjoy the fruits of their toil and have the necessities of life so that they may have 
full opportunities of growth . . . 

The Mayor: What are you reading out? 

Mr G.B. Sett: I am reading out the Congress Independence pledge. 

Cr)n6nuing Mr Sett said: We believe also that if any Government deprives a people of 
these tights and oppresses them, the people have a further rigt:t to alter it or to abolish it. 
'Die British Government in India has not only deprived the Indian people of their freedom 
but has based itself on exploitadon of the masses and has ruined India economically politically, 
culturally and spiritually we believe therefore that India must sever the British connection and 
attain Puma Swaraj* or complete independence. 

We recognize that the most effective way of gaining our freedom is not through violence. 
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India has gained strength and self-reliance and marched a long way to Swaraj, following 
peaceful and legitimate methods and it is by adhering to tliose methods that our country’ will 
attain independence. 

We pledge ourselves anew to the independence of India and solemnly resolve to carry out 
non-violently tlic struggle for freedom till Puma Swaraj is attained. 

We believe that non-violent action in general and preparaticin for nonviolent direct action 
in particular require successful working of the constructive programme of Khadi, communal 
harmony and removal of untouchability. We shall seek every opportunity of spreading goodwill 
among fellow men without distinc^tion of caste or creed. We shall endeavour to raise from 
ignorance and poverty tliose who have been neglected and to advance in every w'ay the 
interests of tliose who are considered to be backward and suppressed. 

We know that though we are out to destroy the imperialistic system, we have no quarrel 
with Englishmen whether official or non-official. We know that distinction between caste Hindus 
and Harijans must be abolished and Hindu have to forget these distinctions in tlieir daily 
conduct. Such distinctions are a bar to non-violent conduct. ITiough our religious faith may 
be different in our mutual relations wc will act as children of Mother India, bound by common 
nationality ai*.! * ommon political and economic interest. 

C 'harka and Khadi are integral part of our constructive programme for the resuscitation of 
the seven hundred thousand villages of India and for the removal of the grinding poverty of 
the masses. We shall, tliereforc, spin regularly, use for our personal requirements notliing but 
Khadi and so fai as possible products f village handicrafts only and endeavour to make 
others do likewise. 

We pledge ourselves to the disciplines obseivance of Congress Principles and Policies and 
to keep in readiness to respond to the call of the Congress whenever it may come for carrying 
on tlie struggle for tlie independence of India. 

Bande Mataram! 

I move that tlie House do stand adjourned on account of the Independence Day. 

Mr I.B. Beed seconded. 

Mr J.H. Method: 1 object to adjournment and I want my objection to be recorded. 

The Mayor: What day will you adjourn tlie meeting to? As there are some urgent items 
especially in Agenda B why not make it Friday next? 

The House agreed. 

"ITie motion for adjoumnicnt was carried 

Resolved 

That the House do stand adjourned to Friday next at o p.m., on account of the Independence 
Day. 


Syed Badrudduja 
Mayor. 

26th January 1944. 

C.P.-3053-25~2-44-;^ 


<i>- 4 * 
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1 A Q , Report in the Amrita Bazar Patrika on 
JL TfCy* Independence Day Pledge read out in the 
Calcutta Corporation 

Govt, of Bengal (Home) File No. 6/44 
(Bengal State Archives) 

Amnia Bazar Patrika Thursday, January 27, 1944 


Calcutta Corporation 
Independence Pledge 

Read for first time. 

.Vteeting Adjourned without transacting any business. 

For the firet time in the annals of the Calcutta Corporation the pledge of independence, a.s 
formulated by the Indian National Congress, was read on the floor of the House on Wedncsda\ 
ITie member setting up the precedent is Councillor Goshto Behari Set, representing Ward 
No. VI. 

As the House met Mr Sett drew the attention of tlie Mayor to what he describf'd iis a 
matter of urgent and public importance. He then commenced reading out tlie pledge and 
finished it with the words ‘Vande Mataram.* 

Mr Sett subsequently moved that die House be adjourned in commemoration of the 
Independence Day. The motion was seconded by Mr Indra Bhusan Becd. 

Mr J.H, Method, leader of European group, wanted that his dissent to the moti«>n foi 
adjournment might be put on record. 

Tile meeting was adjourned without transaction of any business till friday aftcrnofin. 


<«• <!> 
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Government of Assam to the Government of 
India (firing at Dhakiajuli) 


FUe No. 3/61/43 - Home Poll (I) 
[NAI] 


Government of Assam 


Letter No. C. 150/42/122. 
Home Department. 
Confidential Branch. 


From 

H.(J. Dennehy, Esq., C.S.I., C.I.E., LC.S., 
Chief Secretary to the Government of Assam. 

Ff) 

I'hc Secretary to the Government of India, 
Home Depiulmcnt. 


Shillong, the 28th January 1944. 

Reference: Home Department Fjcpress I-etter No. 3/()l/43 - Poll (I) of the 15th December 

1943.' 

Sir, 

I am directed to state below the present position with regard to the cases of those convicted 
of rioting at Dhakiajuli.^ 

2. llie situation has of course been altered by the finding that trials under the Special 
Courts Ordinance were illegal, and this Government were advised that it would be fruitless 
to apply to the High Court of Calcutta for enhancement of sentence. The matter could 
therefore only be pursued in the course of re-hcamig of the cases under the direction of 
die High Court. Of the 27 persons sent up for trial by the Special Magistrate, 12 had been 
discharged under section 494 Criminal Procedure Code as the prosecutions against them 
were withdrawn, 8 were discharged under section 253 (1) Criminal Procedure Code as there 
was no prima facie evidence against them, 4 were acquitted under Section 258 (1) Cr. P.C. 
and 3 were convicted. Two of the convicted accused have been released on expiry of their 
sentences and only one is still serving his sentence. 'Fhe accused who is undergoing 
imprisonment has declined to prefer an appeal against his conviction. The sessions Judge, 
Assam Valley Districts, who had been moved to set aside the orders passed in this case 
and to direct the acuised to be retried or acquitted as the case might be (since all trials 
under the Ordinance had been declared illegal), declined to move in the matter because 
the accused has not appealed to the Lower Appellate Court, as intended by the High Court. 
3 he High Court has, therefore, been moved to pass the neccssaiy orders, and the case is 
set down for hearing on the 24th January 1944. The question of expunging certain passages 
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from the judgment will be urged at the hearing, and there result will be communicated in 
due course. 

I have the honour to be, 
Sir, 

Your most obedient servant, 
H.G. Dennehy 

Chief Secretary to the Government of Assam 

1. Not printed. 

2. See Doc. 4. 



Government of India to the Government of 
Bengal (regarding the report in the Amrita 
Bazar Patrika) 


FUe No. 3/2/-M - Home Poll (I) 
(N.-VIl 


S.No. 7 

ONer G.(3.I. (Home) tu Chief Secretar\\ Bimgal. 


Dated 28th January^ 1944. 


Continuation of our express letter No. 3/2/44 - Poll (1) dated 2()th janiuu^y,' regarding 
Independence Day, I Ml. 


We observe that llie Calcutta edition of Amnta Bazar Patrika of January 2hth displayed the 
so called National Flag prominently on the front page and carried on the second page a 
bowdlen/ed version of the Independence pledge, from which the more obviously seditions 
portions had been omitted, asteri.sk.s being left to mark the omissions.^ 

We pre.sume that you will have consulted legal opinion as to whether the reproduction of 
the pledge in this form provides grounds for action against the paper and we should be glad 
to be informed urgently of the result of this consultation and to know what action, if any, you 
propose to take. 

SJ.L Olver 
Signed Olver 

1 Not printed. 

2 Not pnntrd - See Dor. I4B 
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Government of Punjab to the Government of 
India (treatment of security prisoners) 


File No. 44/2/43 - Home PoU (I) 
|NAI] 


From 

F.C. Bourne, Esquire, C.S.I.. C.I.E., l.C.S., 

Chief Secretary to Government, Punjab. 

I'u 

Fhe Additional Secretary to the Government of India, 

Home Department, New Delhi, 

Doled Lahore^ the 28 January, 1944. 

Memorandum 

Reference your express letter No. 14/2/43 - Poll (I), dated January the 17th, 1944.* 

2. For tlie reasons stated in my express letter No. S-701-BDSB, dated June the 14th, 1943,'^ 
D O. letter No. S~3143~BSB, dated September tlie 18th/21st, 1943,*^ and in die last paragraph 
ol my D.O. letter No. Sec-1793-SB, dated D member die 23rd, 1943,^ the Punjab Government 
consider it unwise to impose any arbitrary time limit on interrogations in police custody. In 
addition to the reasons already stated against establishing a convention diat the total period 
of special custody for interrogation should not ordinarily exceed two months, there is the 
cfHisideration, which die Punjab (joveminent consider as most important, that any attempt, 
to ‘force the pace’ may lead to malpractices and conseq... ndy to the extraction of misleading 
statements which would not only be dangerous to Intelligence but would also discredit the 
whole system of interrogation. More(jver, experience hes shown that cine of die most important 
factors in overcoming the natural relucUince of prisoners to incriminate themselves and their 
.Lssociates is the realization that their period of detention is not restricted to any prescribed 
length. Once prisoners realise that the norniid period is two months their resistance to telling 
the truth will be gieady strengthened. 

3 Extensions of the period of detention in police custody for purposes of interrogation 
beyond two months are always caiefully considered by the Punjab Government before they 
are sanctioned, the conditions of detention being determined in accordance with the Punjab 
Security Prisoners Rules. In the cases of Cc.^jal Government prisoners sent to the Punjab for 
interrogation the Punjab Government feel that they arc in a better position than the Central 
(-government to determine whether detention for more than two inondis in police custody is 
necessary, and regret that unless the Government ol India are prepared to allow them to 
determine the period of detention necessary for interrogation they will not be able to accept 
Central Government pris«mers for interrogation in future. 

I • Not printed. 

Hoc. 37. 

3 Not printed. 

l3oc. 97 in Chapt I - Sect B. 
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Official Note by Vishnu Sahay on Punjab 
Government’s letter 


File No. 44/2/43 - Home Poll (I) 
(NAI) 


Official Notings 

rhe first sentence of para 3 of the I\injab letter* really meets our point about Punjab’s own 
'inteiTOgaters\ the object is to see that prolonged detention in police custody does not go 
unconsidered by Government. 

ITie Punjab are, however being unreasonable (their touchiness on the subject of interrogation 
methods is probably the explanation) in demanding that they and they alone should be the 
final judges of the period in the case of Central Governments ‘interrogaters’. Since then 
methods have produced results and we have been assured that malpractices are not rc^sortetl 
to, we had better yield a bit and ask merely diat we should be kept informed, whenever thr 
period of two months is proposed to be exceeded. ITiat will prevent the sort of thing that ha.s 
happened — police custody for months on end without our knowing anything about it - and 
in practice in the unlikely event of detention being reasonably extended, we could 1 suppc)sc 
bnng some sort of pressure on them to curtail the period without necessarily making Uioin 
wash their ha« ds all altogether off interrogation on our behalf. 


V. Sahav 
1.2 

Additional Secretary. 

1 Dot i:)l. 



Official Notings reg. C.L.A. questions about 
Forward Block prisoners (dt 2.2.1944) (extracts) 


File No. 22/l(V44 - Home Poll (I) 
[NAI) 


Notes in the Home Department 

. . . Put up. There are altogetlier .six questions, four of which are down for the 11th and two 
for the 1 7th instant. As they relate to the same persons (hey have been brought on to llv 
same file. 

We nave received no representations cither from Shankai ial/ Dwijen* and Aurobindo 
Bose' or any other person regarding their maltreatment in the Punjab. As regards Sardar 
Sardul Singh’ it appears that he made a representation to the Punjab Government in 
about his maltreatment but it was not forwarded to the Government of India, though the 
Punjab tiovernmeni said that the facts of die matter were reported. These papers are noi 
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iiaccable in office. Office is not aware of any representations made by the Sardar to the 
lion blc Member. His file is N.G.O.* Attention is however invited to questions and answers 
relating to him in the legislative Assembly in F. 22/20/42 and 22/4/43 - Poll (I). It appears from 
these papers that certain special amenities over and above those allowed by the Security 
prisoners Rules were originally granted to the Saidar but were subsequently withdrawn owing 
t(j the prisoner’s unsatisfactory behaviour. 

As regards interrogation of persons in police custody detained under the Defence of India 
Rule 2(i in the Punjab wc have already impressed on the Punjab Government the desirability 
of keeping the period as short as possible, and the matter is still the subject of correspondence 
with tliat Government. So far as office is aware the non-Punjabi detenus sent to the Lahore 
fort were l^ala Shankar Lai Basal, Dwijen Bose, Aurobindo Bose and lately Jai Prakash Narain. 
D.I.B. will no doubt have the full information. 

I have removed No. 20, which concerns General policy rather than specific matters regarding 
these prisoners, and can most suitably be dealt with senarately."^ 

2. riiis is an awkward batch of questions. Ilie first liiing is, I think, to have a decision of 
polic y its to how far wc arc prepared to answer. Since the prisoners concerned are all Central 
(Jovernment piisuiiers, I am afraid we can hardly refuse to answer most of the questions, even 
though in many cases our *mswer may be merely a denial of tlie allegations made. If this is 
agreed, then we should I think at once fonvard the whole batch to the Punjab and ask them 
urgently for material for reply; for although we can from our own and D.I.B’s records give 
^uiswei's to a good many of tlie points raised, all the questions affect tlie Punjab and it will be 
as well in each ciisc to have a clear indication of how far the Punjab Government would wish 
us to go. 


(SJ.L. Olver). 
2.2.44. 

\'. Sahay. 

2 2.44 

These questions are extremely long and tliey contain a great deal of repetition and argument 
or insinuation. They may be shortened iii Uieir admitted form. It would be possible to answer 
some parts of some question by reference to previous iuiswers, and other parts from such 
information as we possess. But a complete reply to all ol them could hardly be given without 
a request for material fiom the Punjab Ciovemment. 

I would be inclined to give a simple answer to tlie first focr questions which are due for 
^ui.swer on the 11th February some what on die following lines. 

Ihc (Government of India are not in possession of all tlie detailed information required to give a 
I ' aiplete answer to all the different parts of tliosc questions. ITie main object of the Hon. Member 
•ippcars to be, however to suggest tliat Sardar Sardul Singh Caveesher and certain other persons, who 
have been detained in the I.ahore Fort have been subjected to illegal and inhuman treatment and that 
the Punjab Government have suppressed pedlions from them to tlie (jovemment of India. I can assure 
tlie Hon. Member and the House that tliere is no truth in these suggestions. The Government of India 
‘ire kept fiilly informed of the condition of the detention in the Ijhore Fort and the manner in which 
persons detained there are treated. I should like to repudiate once and for all and in the strongest 
terms the allegation that this treatment involves torture of any kind, physical or mental, neither the 
(Jovemment of India nor the Government of die Punjab would tolerate such practices for a moment. 
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nor inciden(allY would they be of any use. Tlie health of the prisoners is well looked after, tiicir 
acconiniodation is suitable, and their complaints if any receive due consideration. 

If this is not considered suflicient. H.M. might add that detail information had been called 
for and a further repK’ would be laid on die table of the House in due course. 

The t^vo last question due for answer on 17th might be answered in the same way. It might 
be worth while asking the Punjab Government of the whole of the question not sent to them, 
whether they would allow Sant Singh or any other M.L.A. to inspect conditions in the Fort, 
though not of course to inter\icw any prisoner detained there. If this could be done and ilu* 
offer could be announced, it would have a good effect. 

It will be noted that diese question all relate to rather ancient history. We may cxpttt 
simikir allegations about the treatment of Jiii Prakash Narayan and Ramanandm Mishra (whose 
cases has also been before the lahore High C^urt) and it seems to me that some cleai 
pronouncement on the main point at issue is called for. 


R. rotienhain 
2.2. M. 

I ’N Ci O ‘ rt*fencd U) highly coniidcnual file^ Uiat were iidI to t)iit of lh<‘ department itnd entered on tfn- 
iV'.4i!>ler - M 
J .\ot printed 



Government of India to the Government of 
I\mjab 


File No. 44/2/43 - Home Poll (I) 
[NAl] 


Secri't. 

D.O. No. 44/4^43 - Poll (I). 

Government of India, 
Home Departineni. 

New Delhi, the 2nd February 1944. 


My dear Bourne, 

Will you please refer to your express letter No. (jt'hi BDSB dated 28th January, regarding 
interrogation in police custody.' I think there has been some misunderstanding. It was not 
our intention to impose any ‘arbitrary time limit’ on the duration of police custody ft>t 
interrogation and I am sorry if our letter of January 17th''' gave that impression. Nor did we 
intend that it should become generally known, either to the prisoners themselvef or to the 
public, that a special order would be required in the event of the period of police custody 
being extended beyond two months. What we are concerned to ensure, for our own satisfaction 
in respect of our own prisoners, is that any extension of police custody beyond two months 
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is only ordered after full consideration — in tact precisely the practice that you have prescribed 
for your prisoners as stated in the third paragraph of your letter. We shall naturally do our 
best to accept any recommendations as to the duration of police custody required, but since 
it is we who have to answer questions on this subject in the Legislature, we do need - 

(a) To prescribe some sort of a general standard for the duration of police custody; 

(b) To be kept informed if the normal period is to be exceeded; and 

(c) To have some idea of the reasons for extensions. 

2. We trust that you will agree, that there is really no great difference between the procedure 
proposed by us and that already practised by you, and that you will have no objection to 
adopting this procedure in the case of any Central Government prisoners whom you may 
interrogate in future. 


Yours sincerely, 
(R. Tottenham) 

F.C. Bourne, Psq., CSI, CIE, ICS, 

Cliief Secretary to the Government 
of the Punjab, ijihore. 

N.;y2. 

I Hoc. 151. 

Not printed. 



Official Notings — FreatiTient of detenus 
(continuation of Doc. 163) 

(dt 2.2.1944-3.2.1944) (extracts) 


I'ile No. 2*^18/44 - Home PoU (I) 
INAl] 


fhe only point in this question which needs real considerate '-n is part (d),* since we know 
that petitions addressed to the Central Government have on occa.sions been withheld by the 
Punjab Government without apparently informing us (cf. the case of Sardul Singh Caveeshar). 
1 he Ihinjab Security Prisoners Rules, a copy of which is placed at flag U are not of much 
help to us. Paragraphs 27 and 31 are the relevant paragraphs, from which it is clear that D.I.G., 
C.l.D., Punjab has discretion to withhold and destroy any communication including one 
addressed to the Central i.,ovemment. Wc should, I think, write to the Punjab asking specifically 
that any Central Government security prisoner’s communication to the Government of India 
be forwarded without delay, and I have drafted the reply to part (d) on this assumption. 


SJ.L. Olver 
2.2.44 
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D.5/(l) also the dralt answer to (a) needs further consideration. 

lire second sentence of the draft letter evades the point which is not about the rule framed 
by Government, Central or Provincial, but about their breach in particular cases. I don’t know 
that H.M. should commit himself to non-interference in complaints of ill treatment of Central 
Government's detenus. I have attempted some modification. 

As regards the withholding of petitions to the Government of India I agree with U.S. It is 
unwise to have the discretion to withhold so completely in the hands of the D.I.G., C.I.D. — 
surely Government may be trusted not to interfere unreasonably. 


V. Sahay. 
3.2.44. 

'I'he draft* may be typed as amended. I agree with a above. 

I. NV)t pnnU'd — otTiciol note regarding rcprcsenUtioiis frciin die St'curity [Viscmcr!i not forwarded to the Central 
CovemmenL 
2 Not printed. 

A Not pnnted 


156 : 

File No. 3/.^''44 - 
(NAIl 


Government of India to Government of Bengal* 
(extracts) 

Home PoU (I) 


S.No. 8 

Olver to Chief Secretary, Bengal. 


Dated 3/2/1944. 


Wc observe that the Calcutta edition of the ‘Hindustan Standard’ dated January 27th 
carried a full version of the Congress pledge on its front page. We should be glad to know 
urgently what action you propose to take against this paper. 


SJ.L. Olver 

1 .Ve also Docs U7 and 148. 
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157 : 

File No. Zfl/4A 
[NAI] 


Additional Secretary and Press Advisor, 
Government of Bengal to Government of India 

Home PoU (I) 


S.No. 10 


From 

H. 'FuCnell Barrett, Additional Secretary & Prov. Press Adviser 
To the Government of Bengal. 

To 

U S. to G.O.I. Home. 

Dated 5,2.44. 

Reference your express letter No. 3/2/44 - Poll (I) dated the 28th January, 1944.* In accordance 
with the directions contained in your letter, dated the 20th January 1944,^ the local press was 
warned not to publish Independence Day pledges or variations of them in a ‘prominent way’. 
No ban was placed on the publication, and since die Amrita Bazar Patrika published the 
pledge omitting the more seditious portions and without giving it undue prominence and since 
reproductions of the Congress Hag have not been forbidden, Provincial Government do not 
consider that any action against the paper is called for. 

I. Doc. 150. 

2 Not printed - Sec Doc. 148. 



Official Comments of the Defence Department 
on Patna High Court judgement releasing some 
detenus — (dt 7.2.1944) 


FUe No. 25/11/44 - Home PoU (I) 
[NAI| 


Copy of the Patna judgment releasing nine detenus on habeas corpus applications has arrived.' 
Home Department who have been enquiring for this reference may just see and pass the file 
on to legislative Department 

In these judgments, the High Court acting under section 491, Criminal Procedure Code 
directed the release of nine persons detained under rule 26 (1) (b), as follows: 

(i) Sin^eshwar Prasad, Bajeshwari Prasad Singh and Haiiram Guigutia. Pages 19 to 21 of 
Mr Justice Shearer’s judgment and pages 4 to 5 of Mr Justice Vaima’s judgment refer. These 
men had all been arrested originally under rule 129 and a considerable time after the expiry 
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of two montlis from their arrest, orders of detention under rule 26 were made. 'Fhe men had 
apparently been kept in custody throughout the period from their arrest to the making of the 
order of detention. 'ITie learned judges observing tliat the executive had not complied with 
its obligations under rule 129, took the view (Mr Justice Shearer does not explicitly say so, 
but Mr Justice Varma does) that the orders had been passed to give previous detention a 
semblance of legalitv', and were not therefore bona fide. 

(2) 'rarkcshwai- IVasad. Pages 9 to 10 of Mr Justice Shearer s judgment, and pages S to 1 
of Mr Jushce Varma's judgment refer. In this case, the order of detention was not signed bv 
an authorized officer, and the Court therefore held the order was invalid. 

(3) Nageshwar Prasad Singh, jogendra Prasad Sinha, Jagdish Prasad Santalia, Kumar }ha 
and jogeshwar Singh. Pages 21 to 25 Varma’s Mr Justice Shearer’s judgment, and pages 6 to 
7 of Mr Justice Vaima’s judgment, refer. All these persons were apparently undertrial prisonei^ 
at the time the order of detention was made. For the reasons expressed most forcibly on page 
25 of Mr Justice Shearer’s judgment, the Court came to the conclusion that the Governor 
could not have been reasonably satisfied that the orders of detention were necessary', as eai h 
of the persons concerned was already detained under a valid warrant. 

2. It does not appear whether a certificate under section 205 of the Constitution Act was 
asked for or given. Nor have the Government of Bihar indicated whether they wish to appeal, 
or uhat their view of the judgment is, 

3. It seems to me somewhat daring of the court to have asserted that, although they did 
not know and could not enquire into the reasons for which the Governor might have made 
an order, they > ould nevertheless reach the conclusion tliat he had no reasonable grounds 
for milking one. Iliis seems to be the main point of principle involved in the case, i^nd its 
coasidcration by the Federal Court might be desirable. On the other hand, it is difficult not 
to feel that tliere has been an abuse of procedure in Bihar. 

4. Whether there is any question of an appeal or not, it would be desirable to find out 
what Bihar have to say, how they would justify tlic procedure stated in the judgment to have 
been followed and what rectifications if any they would propose to make in future. 

■’). Home and l.egislativc Departments should sec for comments. 

LJ.D. Wakely 
7.2.44. 

Home Department (Sir Richard Tottenham). 

Lcgislattve Department (Sir George Spence). 

D.b. U.O. No. 1224~DC/44, dated 8.2.44. 

1 Doc. 1-12. 
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Extracts from Fortnightly Report from C.P. & 
Berar for the first half of February 1944 


File No. 18/2/44 - Home Poll (I) 
[NAI) 


Political interest during the fortnight was centred manly in the proceedings of th^' Central 
Legislature. The Press devoted considerable space to the issues arising out of the restriction 
order served on Mrs Sarojini Naidu, her defence of tlie congress, and the debates in tlic 
Assembly on adjournment motions relating to the ‘Misapplication in the provinces of the 
Defence of India Rules.’ It was argued that the speeches of elected members demonstrated 
the universal feeling which prevail amongst all political parties about Government’s attitude 
to the Congress and the use of Defence of India Rules '.o suppress lawful activities and override 
the civil liberties of tlic people. Mrs Naidu’s statements were regarded as completely absolving 
the Congress working Committee of Government’s charges against it, and demands were again 
raised for the release of Congress leaders, and the initiation of negotiations for ending the 
‘political deadlock’. A good deal of tliis agitation was, however, artificial and laboured and 
evolved little public interest or enthusiasm. The Press is more actively interested in tlie practical 
business of securing the release of more Congress detenus, and at tlie moment, a strong press 
campaign is in progress for the release, on medical grounds, of Pandit Ravi Shankar Shukla,* 
the ex-Congi ess Prime Minister of the province, and one or two other prominent Congressmen. 



Extracts from Fortnight]) Report from Orissa for 
the first half of February 1944 


File No. 18/2/44 - Home Poll (1) 
INAI] 


All India Topics. The resolution passed in the Central Legislative Assembly condemning 
Government for the alleged misuse of tlie Defence of India Act and the rules framed thereunder 
and that relating to restrictions on Mrs Sarojini Naidu were the subject-matter of a leading 
article in the Samaj, which quoted the rc 'nt remark of the Chief Justice of the Allahabad 
High Court that the Defence of India Act and Rules had paralysed the High Courts. 

'• Doc. I Of). 


<!>• 4 * •«> 
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Official Notings (continuation of Doc. 155) 
(dt 7.2.1944-10.2.1944) (extract) 


File No. 22/1^44 - Home PoU (I) 
{NAI| 


. . . The draft reply has been typed. A draft express letter^ to the Punjab is also put up for 
approval. (It is however for consideration whether a copy of the draft should also be endorsed 
to the other Provl. Government's and CCS). 

2. As regards representations from persons detained in tlic Punjab, attention is also invited 
to rule 4 1 of the Punjab Security Prisoners Rules from which it appears that all representations 
which are properly worded shall be forwarded to the Provl. Government by the Supdt. of Jail 
concerned. 


vii 

(Action to address Punjab & any other Provincial Government concerned should be taken on 
the relevant file and the draft should be removed and put up properly on that tile). 

Draft reply in for approval.*^ 


(SJ.L. Olver) 
R. Tottenham. 

7/2/ 

V. Sahav 

Vi-i 

Additional Secretary, 

Clause (b) is not clear. Wliat is meant by ‘such’ a long period.^ Has the original question been 
iunended? In clause (c) the Words ‘in tliis manner’ are also not clear. The draft reply to thi.s 
clause seems to assume a particular meaning which possibly depends on the part cut out ol 
the ongmal question. It seems that (c) either does not arise or can be included in the reply 
to (a) 

Clause (d). Arc all the cases cited of central prisoners and do we know that petitions have 
n(jt been withheld. And if we know of such action in the case of the prisoner arc not entitled 
to say that the G.O.I. have no reason to believe that any petition have been withheld? 


R.M. Maxwell 
9.2.44 

Additional Secretary. 

Discussed; H.M. has approved as amended. 


1 and 2. Not printed. 


R. Tottenham. 

10/2 
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Official Notings regarding petitions of security 
prisoners (dt 7.2.1944-3.3.1944) (extracts) 


File No. 44/37/43 - Home PoU (I) 
[NAI] 


As ordered on the file dealing with Sardar Sant Singh’s question in the Assembly regarding 
the treatment of Central security prisoners in the Punjab and witliholding of their representations 
to the Central Government, a draft express letter* to the Punjab is put up for approval. 

2. A copy may perhaps be endorsed to other Provincial Government for information. It 
is not necessary to send copies to C.C.’s as the point is already covered by a para in our 
latest Central S.P.’s order. 


A.S. 

7.2.44 

In a reply approved for answer to a question in the Assembly tomorrow, H.M. has stated that 
the Punjab Government has been addressed on this subject. We must, therefore, get a letter 
oft' to them today and I put up a draft D.O.^ 

2. I will take up after issue the question of addressing other Provincial Governments on 
this subject. 


(SJ.L. Olver) 

10.2.44. 


D,S,(I) 

All petitions had better come to the Home Department first and I have revised slightly to 
ensure that. 


V. Sahay 

10.2.44. 

Additional Secretary. 

Surely the questions were by Sant Singh — not Mangal Singh. Verify: Otherwise 1 agree — 
issue. 


R. Tottenham 

10.2.44. 


Serial No. 60 (Issued]^ 

As desired by U.S. (I) the Security Prisoners Rules of tlie various provinces have been 
examined and relevant portions have been sidelined in red pencil. Whereas Bombay, Bengal, 
Punjab, Assam, Orissa and Sind have laid down that only such petitions as contain 
objectionable and insulting language may be withheld, Madras, U.P., Bihar and C.P. have 
provided for the forwarding of all petitions with remarks if any to the Government i.e. the 
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Provincial CJovemment. llie Bombay, Bengal, Assam, Orissa and Sind Rules provide for 
withholding and^^or destruction, the security prisoners concerned to be informed when a 
representation is so treated. The Punjab provide only for withholding and not destruction, 
and there is no stipulation that the security prisoner should be informed of his petition 
having been withheld. ITie N.W.F.P. rules are silent on this point tliough there is a provision 
for the forwarding of telegrams. No separate rules have been laid down by any province 
dealing with the petitions of Central Government Security Prisoners addressed to the Central 
Government and the rules as they stand do not render it obligator)' for the Provincial 
Governments to forward all such petitions or to inform the Central Government of the fact 
of with-holding. (The rules do in some ciises provide that the Provincial Government shall 
be the intemicdiarv' between the Central Government and the securit)' prisoner). 

2. There are no Central Government security prisoners detained under Ordinance III in 
Assam, N.W.F.P. or Orissa and if we address Provincial Governments in the sense of oui 
letter to tlie Punjab, we should perhaps only endorse copies of the letter to these three 
provinces. 


BKA 

2.:J.41 

A.S, 

(II.S.) (I) 

We have not had ny trouble regarding the forwarding of petitions addressed to us by Central 
(fovemment securitv' prisoners detained in other Provinces. I think, however, that we mav a.s 
well make the position clear and I put up a draft. We might, I think, take the opportunity ol 
suggesting that other Provinces should folUnv the action taken in the Punjab to make automatii 
the forwarding of petitions addressed to the High (^mrt, if this has not already been done* 
and I have added a paragraph on this subject, llie letter may, I think, be addressed to all 
Provinces except the Punjab. 


(S.J.L. Olvei) 

V. Sahay 
:UA4 


1. 2 and .'i Not punted (Draft letters). 


<»• 4* <i> 
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Government of Punjab to the Government of 
India (replies to the questions to be put up in 
the CLA) 


FUe No. 22/1^44 - Home Poll (I) 
[NAI] 


Secret 


From 

F.C. Boumc, Esquire, CSI, CIE, ICS, 

("hief Secretary to (jovernment, Punjab. 

'Fo 

I'he Under So'^retary to the Government of India, 

Home Department, New Delhi. 

No. ll()3 -BDSB Dated iMhore, the 8th February, 1944. 

Sir, 

1 am directed to refer to your cxjrress letter No. 22/18/44 - Poll (I), dated the 3rd February, 
1944,* and to enclose answers to the five questions to be asked by Sardar Sant Singh, M.L.A., 
in the current session of tlie I.«egislative Assembly. 


I have the honour to be, 
Sir, 

Your most obedient servant, 
Chief Secretary to Government 

HKN. 

Enclosure 

HX) Starred D.No. 18. 

(a) Yes; he (Sardar Sardul Singh) was ai.^^wed the use of an electric fan and home food 
which are not sanctioned in tlie Punjab Security Prisoners’ Rules. 

(b) Yes; Sardul Singh Caveesliar admitted that he was given facilities, such as the use of an 
electric fan and home food which he thought were admissible to him under the rules. 
These facilities were later withdrawn. 

(c) No. 

(d) Sardul Singh Caveeshar, Shankar 1^ of Delhi and Mr Dwijen Bose were kept in tlie 
Lahore fort for interrogation under tlie orders of the Punjab Government at the instance 
of the Government of India. They were not maltreated. Mr Arvind Bose has never been 
detained in the Lahore fort 

(e) Sardul Singh Caveeshar and Mr Dwijen Bose submitted representations about their 
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alleged maltreatment in the Lahore fort, but as the allegations were biiseless no action 
was taken by the Punjab Government. 

101 Starred D.No. 19. 

(a) Yes. 

(b) No. 

(c) Yes; interview's with legal advisers were not permissible under the rules in force at that 
time. 

(d) A copy of the detention orders was not supplied to Sardul Singh Caveeshar but he was 
informed that he could see the detention warrant if he wished to. 

103 Starred D.No. 21. 

(a) Apart from Sardul Singh Caveeshar, Mr Dwijen Bose made representations. 

(b) No representation was received from L. Shankar Lai of Delhi. It has already been stated 
that a representation was made by Mr Dwijen Bose of Calcutta. No action was taken on 
his representation by the Punjab Government, as his allegations were baseless. 

(c) It is not clear to which years this question relates. If further details are given it will be 
possible to answer the question. 

(d) & 

(e) It is not in the Public interest to allow this at present. 

Starred D. No. 5. 

(a) The Punjab Government did not forward the petition of Sardul Singh Caveeshar but die 
facts w^re reported to the Government of India. 

(b) The treatment of detained persons is governed by the' Security Prisoners* Rules. 

(t) Government do not propose to take any action because die allegations of Sardul Singh 
Caveeshar are withfiut foundation. 

(d) Yes. 

Starred D.No. (i. 

(a) A ropy of the detention orders was not supplied to Sardul Singh Caveeshar but he was 
informed diat he could see the detention warrant if he wished to. 

(b) No 

(l) No. 

(d) The conversation was confined to matters connected widi Sardul Singh's interrogation. 

(e) No; Pi. Ram Rup Sharma was detained because ot his own subversive activities. 

I .Vit pnnlcd -> Sec Ones and l.'j.G in thw cunnection. 


<»• r|* •«> 
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Of&cial Notings on the letter received from 
Punjab (dt 9.2.1944-10.2.1944) (extracts) 


File No. 22/18/44 - Home Poll (I) 
INAI) 


.V. No. 3 (Receipt)^ 

Tlie Punjab reply has just come in and has been added to the file. The answers are on the 
whole fairly good, I tliink, and it seems definitely preferable to answer the questions in detail 
with the material provided than to give a general answer of the nature suggested by Additional 
Secretary, which would leave a number of points in the air. I have placed draft replies^ on 
the file based on the replies given by die Punjab though with some amendments and additions. 
It is for consideration whether we should not at some suitable place — perhaps in the answer 
to question N.j — emphatically deny the imputation that prisoners in the Lahore Fort 

ate maltreated. 

2. I would invite attention to the following points in the replies themselves: 

(1) Part (d) of the reply to question No. UK)* .says that die prisoners concerned were detained 
in the Fort for interrogation at the insttmee of the Government of India. I do not think 
this is strictly correct. So far as 1 know, no request of diis nature was made by the Home 
Depaitment, diough doubtless the arrangements were made at the instance of the 
Intelligence Bureau. However, this may stand I think. 

(2) In the reply to (c) of question No. 1(K) and (b) t^* question No. 103, the Punjab admit 
by implication diat representations to the Govenini nt of India were withheld. In their 
proposed reply to question No. 5 for 17.2.44, diey admit this openly. 1 radier doubt the 
advisability of doing this and have attempted a re draft of diis reply on general lines 
which is I think justified and which .should avoid further inquisition into die question of 
how and when this petition was reported to us. 

(3) In their reply to (a) of question No. (i for 17.2.44,'^ the Punjab have hedged over the ^irst 
part of the question whether Caveeshar made any relcrencc to die Home Member asking 
to be .supplied widi a copy of the order. It is to be inferred that he did and that it was 
widiheld. I have revised die reply, to part (a), since the reply proposed by the Punjab 
will, I think, invite awkward supplempntaries. 

2. I have linked below our file No. rV/3/43-M.S. regarding Sardul Singh Caveeshar. Apart 
from the papers op this file, office appears to have received no petitions or references to 
f>^ litions from Sardul Singh Caveeshar from the Punjab Government. The only petition on 
die linked file is that at Serial No. 1 addressed to Justice Sir Mohd. Munir, while in serial 
No. 12, reference is made to a petition to H.E. the Viceroy, but none to any petition addressed 
to H.M. We are separately addressing the Punjab Government on this subject of the withholding 
of petitions addressed to the Central Government. 


D.S.(I) 


(SJ.L. Olver) 
9.2.44 
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I think it would be better to avoid detailed answers. There are two weaknesses which that 
course would expose, one detention of petitions (we have still not been told the reason) and 
second the non-supply of the detention orders to Caveeshar. 


V. Sahay 
9.2.44. 

Additional Secretary. 

I myself rather agree with D.S. and invite attention to my note of February 2nd.^ If however 
H.M. prefers to give this detailed answers suggested by the Punjab GovernmenL — I have 
suggested certain amendments. 

Q.No. 102** in the list for 11th has been submitted to tlie H.M. separately. 

"ITie last two QS have not yet been received within admitted form. 


R. Tottenham 
9/2/44 

H.M. 

These replies, as amended by me in blue pencil will I think be sufficient. There are only two 
points with which Additional Secretary may deal without furtlier reference to me. (1) On No. 
(page 8), should not put up 102 also be referred to forward all petitions to us. 

(2) Reply to pail (e) of qn. No. 6 (p. 10) if Sharma was detained by order of the Provincial 
Government. I am not sure that we ought to reply. 'Fhe Punjab Government have not given 
us any deUiils of the ‘subversive activities' for which he was detained. We do however know 
from them that the reason is not as stated in the question. We might perhaps say ‘Pandit 
R.R. Sharma was not detained by order of the Government of India. I understand however 
that his detention had no connection with S.S. Caveeshar’s case. 


R.M. Maxwell 
Additional Secretary 

A.D.B. 

11 2.44 

I'he reply to jpin (c) of No. 128 might now correedy be: ‘Yes: under an order of die Punjab 
Government’? 

2. I am having brief history dossier on Caveeshar, Shanker Lai, Dwijendra & Arabindo 
Bose prepared for this. 

Vlfl 

1. 3, 4 and 6. Doc. 163. 

2. Not printed. 

Doc. i 


4 * •«> 
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Government of India to the Government of 
Punjab (petitions of security prisoners) 


File No. 44^7/43 - Home Poll (I) 
[NAI] 


No. 44/37/43 Dated 10th February 1944 

To 

F.C. Bourne, Ksq., CSI, CIE, ICS, 

CMiicf Secretary to the Government 
of the Punjab, l^ore. 

My dear Bourne, 

You will have noticed from the questions by Sardai* Sant Singh regarding the treatment of 
Sard III Singh Caveeshar and otlier Central Government prisoners detained in the Lahore Fort, 
sent to you for material for reply under our letter No. 22/18/44 dated 3.2.44.' that one of the 
points witJi which great play is made is the withholding of petitions addressed by Sardul Singh 
and other prisoners to the Home Member and the Central Government. It appears from your 
draft replies^ that such petitions from Sardul Singh and Dwijin /.S'/r/Bose were in fact withheld 
bv the Punjab (iovernment since the allegations of ill-treatment that they contained were 
baseless; we do not appear have been informed of it at tlie time. 

2. We see from clause 41 of tlie I\injab Security Prisoners Rules that applications or 
i epresentations from security prisoners to Gn^ ornment aic to be forwarded to Government 
unless couched in disrespectful or discourteous language. We ihink that in future all applications 
and representations from Central Government security prisoners detained in tlie Punjab should, 
iinle.ss withheld under clause 41 (2) of your Rules, be forwarded without delay to the Home 
Department of India with such comments on their contents as you may think necessary or 
•ippropriate. Even in cases of communications withheld clause 41 (2), we should be glad to 
be informed of the fact at the time. 


Yours sincerely, 
R. Tottenham 


Additional Secretary. 

I i>fot pnnted. 

Doc 163 . 


<ti>* r|» •«> 
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Official Notings (12.2.44-4.3.44) 


File No. 3‘>/l(i/44 - Home Poll (I) 
(NAIl 


General Staff Branch 
(M.l. nirectorate) 


12,2.4! 


Sub|ei t: Detention certain Personnel of I/I5 Punjab Regt Order Ordinance III of 1944. 

1. It is requested that the Government of India in the Home Department be itsked to Lssm* 
Detention Orders in respect of the undemoted personnel of 1/15 Punjab Regt who are now 
in miliiarv' custody in Madras pending discharge: 

I. Subedar Kt-rtar Sisiai, Sikh, s/o Achiur SiNiai of IIoshiar|)ur Dist. 

J. No. 9979 Have. Uiaoar SiN<;n, Sikh, s/o Srairr of Lyallpur Dist. 

A, No 101 1() L/NK Pi-vKA Slnoh, Sikh s/o H\rn.\.m Sin(;ii of I-ahorc Dist. 

1. No. 11 Hi t Sep. Na/ar Slvoii, Sikh s/o Santa Si.m;h of Hoshiarpur. 

2. 4410 G.O C. in C., Soutliem Army has expressed the opinion that the deten0^*n ol 
these men is desirable in order to prevent them from acting in a manner prejudii ial to ili(‘ 
War elTort. He considers that, having regard to the mcn«* behaviour in tlieir unit, they an* 
likely, unless lestraincd, to indulge in anti-recruitmg and anti-Government propciganda. I agn o 
with this opinion and consider that tlieir detention under Ordinance III of 1944 Ls justified 
I heir historA’ and lontacts jusufy the conclusion that they are likely to indulge in siibveisi\ <* 
at tiMUes. 

d. It was from this Battalion, the 1/15 Punjab Regt, that a platoon of 24 Sikhs deseiterl (<> 
the I nemy on the Arakan Front in February 11M3. Investigations showed tliat .subversive: and 
disgruntled elements existed within the unit, that tliere had been contact between one of tlu' 
d« sertrrs and SUBHAS CHANDRA BOSFl in Calcutta in 1939 and that at that time severiil 
men of the battalion were interested in subversive politics, that certain men of (he unit had 
contact with Congress propagandists in Chittagong at the end of 1942, and that tlie tone and 
spirit of the Regimental Centre at Ambala, to which several men of the battalion had returncrl, 
WcLS bad. 'Flic Battalion moved to Madras in July 1943, and in October the Officer commanding 
re[4f>ited that thi‘ Sikh.s had ‘retired witliin themselves to an extent unusual for Sikhs.' 
Invijstigatifins following the attempted murder of a Sikh Havildai' led to disclosure of evidence 
ol arm Biiii.sh, pro^Japancse and pro-Congress sentiments among men of the unit, Sikhs and 
JaLs It was unfortunately impossible to secure sufficient evidence on which to bring anyone 
[f) trial for the attempted murder but strong enough grounds were shown for the discharges 
from the Army of fifteen men, in respect of four of w'hom detention order are now requested. 

4. A statement of the case against each of the four men is attached hereto, marked ‘A\ 
‘B\ X", and ‘D\ [Not printed - Ed.) 

5. It is requested that, should detention be decided on, the Civil Authorities in Madras 
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be asked to make the necessary arrangements with the local Army Authorities, to serve the 
detention orders on the men concerned as soon as they arc formally discharged from the 
Army, and to arrange for their detention in such a place as the Home Department may 
consider suitable. 

6. The decision concerning the disposal of the four men may please be communicated 
to me in due course. 


Major General Ca\A’thom 
Director of Military Intelligence. 

12 February 1944. 

War Department. 

rhro* A.G’s Branch (DAG 11) 

Copy to Director, I.B., Home Department for information, ref our u/o No. 5r)41/IV/GSI (b) 
of 28 December ’43. 


War Department 

I'his case has been seen by A.D. S.I. who mentioned it to Secretary. 

War Department would be grateful if the Home Department would kindly take necessary 
action as suggested by Gen. Cawthorn against the four people mentioned in the preceding 
note, 

Home Department (Mr Olver). 

The P.U.C. is for ordei*s. If detention orders are to be issued, the case will have to be submitted 
to H.M. for orders. 

2. The case against Hav. Ujagar Singh is clear and there can be no doubt, I think, that 
he is a fit subject for detention. Fhe cases against I^/NK Piara Singh and Sep. Nazar Singh 
are less cleiu-, but still, I think, sufficient to satisfy us that detention is necessaiy. The case 
against Achhar Singh seems to rest entirely on Paras 4 and 5 of the statement^ against him, 
it is in my opinion weak and insufficient; and I think we should ask for a more precise and 
detailed statement of tlie case against him before agreeing to issue ordens. 


I).S./(I). 


25.2.44. 
(SJ.L. Olver). 


lixeept against Ujagar Singh, who I agree should be detained, the material does not indicate 
tliat a less severe form of preventive action eg. restriction to the village will not suffice. ITiat 
would enable them to be watched, and if they spread disaffection, doubtless detention could 
be speedily and certainly arranged. 


V. Sahay 
2(72 

Additional Secretary. 

The opinion formed of these four men is no doubt the result of the impression they created 
under examination on interrogation; and even if the ‘material’ against them may not in all 
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cases seem very convincing. Wo cannot lightly reject the advice of the responsible military 
authorities. I note that a copy of D.M.I’s memo of February 12th was sent to D.I.B. and I 
think his views should be invited. If they are to be detained I suppose they can go to Indore. 

R. Tottenham. 

28/2 

This may go on to D.I.B. As regards the last point, I do not know how much room there still 
is at Indore but we could doubtless make room there by transferring some of the Bengal & 
Assam detenus who are there to Lucknow camp Jail. 

V. Sahay. 
2(i/2 

D.I.B 

H.D. u/o 129:^44 - Poll (I) dated 28,2.44. 

Notes in the Intelligence Bureau. 

On the cases put forward the action suggested Ls on the drastic side but extreme mcasuro.s 
are necessary in the case of the Is^lSth l^njab Regiment which has occasioned grave anxietv 
for some considerable time and must be cleaned up thon>ughly if it is to be of hirther use as 
d fighting unit. 'ITtis cleaning up process involves not ridding the Regiment of those who art- 
the cause of its unsatisfactory state, but also bringing home to all concerned that those* in 
authority* intend to stand no nonsense. In tliese days it may be a disgrace to a l^injab cultivatoi 
to be dismissed from the Army, but it is not a vast punishment when land is paying so well 
Ihis is some argument in favour of the action suggested., Others are as stated in D.M.Ts note 
and a further one is that it would be as well to deprive llie country of the presence at liberty 
of what IS essentially potential enemy agent material and also to prevent the return of such 
persons to the central (and almost always dangerous) Punjab districts. Taking all the circumstan 
ces into consideration tlie Bureau, therefore, supports the recommendation for action which 
D.M.I. has made. 

2 There is no objection to put forward to Indore being the place of detention. 


Signed 

4/V44. 

Home Department (Mr Giver) 

D.I B. u/o No. Sa/51WV dated 14.3.44. 

I was not objecting to dismissal or to bringing home to all concerned tliat those in autliority' 
intended to stand no nonsense. We are merely concerned with whether detention should be 
ordered. 

As regards the place of detention, we should send them to Indore, I think that the better 
coui-se would be to send them to a Punjab Jail ~ the usual course with persons suspected of 
being in with the enemy is to send them to the jail of the province of origin. 


Additional Secretary. 


V. Sahay. 

15/1 
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llicic would I think be a case for asking the War Department to deal with this case. ITiey 
can of course issue orders under Ordinance III. It has however been generally agreed tliat 
Home Department should operate Ordinance III & War Department Ordinance IV.‘* I tiiink 
the grounds for tliis action proposed aie sufficient 


R. Tottenham. 


I have no copy of Ordinance IV. Is it Additional Secretary’s proposal that action slxould be 
taken under that Ordinance and not under Ordinance III? 


Additional Secretary. 


Maxwell. 

10/3 


Action cannot to taken under Ordinance IV which only applies to people who have entered 
India from territory after a particular date. What I meant was that this was largely 

a military case and tlierefore W.D.* could themsch es take action under Ordinance ITT. I 
thought however that it would be better for H.D."‘ to do so. 


I agree to detention under Ordinance III. 


R. lottenham. 

16/3 


R.M. Maxwell 


1. I/MK - l^ice Naik. 

1 . Not pnntcd. 

t I’his waji the Militaiy safely (Powers of DelenUoii) (!)idinan(:c, 1944. It is mentioned in the I.ust paragiaph of 
Dot. 144 above, and also in f n..'> of the intrcKJuctiuii U) this volume 
4. W D. War Department 
.3. H.D. Home Department 



Official Notings reg. Independence Day pledge 
read at a meeting of the Calcutta Corporation 
( 15 . 2 . 44 - 20 . 4 . 44 ) 


(iovemment of Bengal (Home) File No. 6/44 
[Bengal State Archives] 


(2) It appears from the report in the A.B. Patrika of 27.1.44 below' that the Independence 
Hedge was read in a meeting of the Calcutta corporation for the first time. Attention is solicited 
to para 3 (d) of the circular memo No. 59 P.S. of 20.1.44. The P.H. & L.S.G. Department 
may be asked to obtain a copy of the proceedings of the meeting, together with copy of the 
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pledge actually read before action taken in the matter, lliat Department may also be requested 
to state whether they have any papers about the recitation of the Independence pledge in a 
meeting of Calcutta Corporation in any previous year. 


1j. Dias 

15.2.44. 

Extract copy of Home Department’s above note has been taken, and enquiry will be made 
as requested and a note of results will be forwarded to Home Department as early as possible. 

E.W. Holland 
19.2.44 

This may find receipt of report of the P.H. & LS.G. Department for a fortnight. 


L. Dias 

19.2.44. 

Notes from the middle of pre-page will recall. The P.H. & LS.G. Department may be requested 
to let us see the papers referred to, if they available by now. 


K.P. Bosr 
(i.a.Tl. 

Notes prepage. This Department file M 1C 3844 containing the relevant proceedings of uie 
Corporation meeting may be shown to the Home (Poll) Department. No previous papers on 
the subject arc traceable. It appears from the newpaper report that the pledge was read for 
the first time at the Corporation meeting held on 26.1.44. 


A K. Sen. 

14.3.44. 

'Ilie proof copy of the Corporation proceedings below may be seen, and also the GOI, Home 
Departmt nt letter dated 7.2.44. 

2. The Independence pledge has been read in the Corporation for the first time. 

3 "Fhc point seems to be whether by reading the Independence pledge and by moving 
the adjournment motion on account of Independence Day, the mover and the Seconder have 
violated their oath of allegiance and whether they can be proceeded against under die Calcutta 
Municipal Act or any other law. 

4. TTic LR’s opinion may be taken. 


K.P. Bose 

20.4.44. 

1 .See Docs 147 and 148. 


<*>• 4. 
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Baldev Mitter Bijli and others (petitioners) v. 
Emperor [Harries CJ., Blacker and Munir JJ. 
Full Bench (16 Feb. 1944)] 


AIR, VoL 31, 1944, Lahore, p. 142 


Criminal Misc. Petitioners Nos 796, 797 of 1943, Decided on 16th February 1944, referred by 
Munir J., D 16th December 1943. 

Veda Vyasa and S.M. Sikri — for petitioners. 

R.C. Soni for Advocate General — for the Crown. 

Harries C.J. — These are tliree petitions under S.491, Cr. P.C., preferred by persons 
detained under the Defence of India Rules. Criminal Miscellaneous No. 796 of 1943 is the 
petition f)f Baldev Mitter Bijli of District Hoshiarpur, who was arrested at Lahore on 21st 
August 1942 under R.129, Defence of India Rules, and was subsequently detained under an 
luder made under R.26 of those rules. 

\Omitted: Summary of points made by the petitioner — Ed.] 

Criminal Miscellaneous No. 797 of 1943 is the petition preferred by Feroze Chand of 
[.ahoro who was arrested on 14th August 1942 at Lahore and subsequently detained in Jail 
under an order made under R.26, Defence of India Rules. 

[Omitted: Summary of points made by the petitioner — Ed.) 

B(3tli these detenus have also hied affidavits in support ot tlieir petitions and in these aiiidavits 
iht* detenas complain that there could have been no justification for their arrest and detention. 
Ihcy also complain tliat they have not been treated in llie jail in a proper manner. In their 
cdlidavits both also complain that they delivered habeas corpus petitions to the Supeiintendent 
ol (he Jail concerned on 18th and 19thjime 1943, and that tlicsc petitions had been retained 
by Government until the montli of October 1943, when they were forwarded to this Court. 

Mr F.C. Bourne, Chief Secretary to Government, Punjab, has hied affidavits in reply to the 
all'idavits of these two petitioners in which he deals with the various complaints of the detenus 
iis to tlieir treatment. Mr Bourne admits that the habeas corpus applications of these two detenus 
were withheld from this Court by the Government until ffie month of October 1943. In reply 
to the allegation in ihe affidavit of Baldev Mitter Bijli, Mr Bourne, says that at die time die 
habeas corpus petition was forwarded by the Jail authorities to Government, the latter were 
advised that under S.17, Defence of India Act, the detention of security prisoners could not be 
quesdoned in a Court Subsequendy he says that the Government realized that the law was 
not as they had imagined but as this Court had already referred another habeas corpus petition 
loi decision by a bench in October, diis petition together with others was held up until the 
decision of that case. Mr Bourne says that it was expected that in view of some judgment of 
the Federal Court* and judgments of the Calcutta High Court^ and this Court, there would be 
large number of habeas corpus applications and that there was no point in forwarding single 
applications as they came in and that it would be more convenient to forward a number 
together. In answer to the allegation made by Feroze Chand, Mr Bourne says that his application 
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vv-as withheld from this Court by Government until this Q)urt had delivered judgment in a 
similar application which had been referred to a Division Bench in the month of October 1943 

The tiiiid petition is by L. ITiakar Diis Kapur on behalf of liis wife, Smt. Puran Devi who 
was arrested on 9th August 1943 at Lahore and subsequently detained in Jail under R.26, Defence 
of India Rules. It is alleged tliat at the time of her arrest Smt Puran Devi was not engaged in 
an\ unlawful activit\' and tliat her detention is illegal and improper. It is further stated that tJie 
detenue w'as ill and that her continued detention in prison would very seriously affect her health. 

[Omitted: Text of the orders of detention — Ed.] 

It IS contended on behalf of the tlirce petitioners that these orders are illegal and affoid 
no |usutication for the detention of the pt'titionci*s. On the other hand, Mr R.C. Soni has Uiken 
a preliminary* objection that tliis Court has now no jurisdiction to consider tliese petitions and 
he relies upon a very* recent Ordinance, Ordinance No. 3 of 1944,* which was pn^mulgaied 
by His Excellency the Governor-General, on 15th January 1944. 

[Omitted A brief summary of section 3, 5, 6 and 10 of the Ordinance No. Ill of 1944 
Kd.l 

Mr R.C. Soni has contended that by reason of Ss.ti and 10 of Ordinance No. 3 of 1911 
this Court has no longer jurisdiction to hear these applications though they were pendini' 
before the Court when tlie Ordinance was promulgated. He has contended that by reason ol 
s.lO, sul>s.(2) of the Ordinance the proceedings pending before tliis Court w^re disc harged 
the mom nt this Ordinance came into force. 

I’o take aw'ay the powers of the Ordinary' criminal and civil Courts of the land tlie plainest 
terms are necessary. 'Phere can be no doubt, however, that the Ordinance clearly purports to 
deprive this Court of jurisdiction in cases of detention under the Defence of India RuU‘s 
Subsection (1) of S.lO in terms state that no order made under the Ordinance shall be ciilled 
in question in any Court and that no Court can make an order under S. 491, Criminal P.C.^, 
in respect of any person detained under tlie Ordinance, and furtlier by sub-section (2) all such 
proceedings under S.491 as were pending when the Ordinance came into force are discharged. 
In other words, the jurisdiction of this Court is taken away even in the case of pending 
proceedings. 

Mr S.M. Sikri, who argued this case for the detenus very ably and forcibly, has conceded 
that if this Ordinance is valid, then this Court has no longer jurisdiction to consider the 
petitions. He, however, urged that the Ordinance cannot apply to the petitions now under 
consideration and I shall deal with his contentions seriatim. 

[Omitted: Detailed rebuttal of Mr Sikri*s arguments, with reference to the clauses and sections 

of Ordinance III of 1944 and beginning with an account of the Ordinance making efforts 

of tlie Government of India ever since Federal Court declared Rule 26 of D.I.R. ultra vires. 

(Ke.shav Talpade vs. Elmperor) — Ed.j^ 

For the reasons which I have given, I am satisfied that the orders of detention in this case 
could only be questioned on one ground and one ground only, merely, that they arc issued 
under R.26, Defence of India Rules, which was declared ultra vires. That objection however 
cannot affect the validity of the rules by reason of S.6, sub-section (1) of the new Ordinance, 
Ordinance 3 of 1944, These orders therefore come within sub-section (2) of S.6, and must be 
deemed to have been made and shall have effect as if they had been made under the new 
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Ordinance and as if the ordinance had been in force at the time when they were made, lliat 
being so, sub-section (2) of S.IO of the new Ordinance applies, and all proceedings in this 
("ourt, though pending before the Ordinance came into force, are discharged. 

[Omitted: Rebuttal of Sikri’s argument that sub section (2) of section 10 of Ordinance III 

was ultra vires — Ed.] 

For tlie reasons which I have given I am satisfied that the preliminary objection taken on 
behalf of the Crown that this Court has no jurisdiction to hear and determine tlicse petitions 
is well founded and that being so, they must be dismissed. 

Before concluding this judgment, I feel it my duty to refer to a matter raised by Baldev 
Mitter Bijli and Feroze Chand. 'ITiesc two detenus forwarded petitions in the nature of habeas 
corpus petitions to this Court through the Superintendent of the Sialkol jail in June 1943. 
These petitions did not reach this Court until October 1943 and Mr Bourne, the Chief Secretary 
to Government, admits that they were retained by the Provincial Government for about four 
months. Mr Bourne in his affidavit has explained why these petitions were retained by the 
Chjvernment. He says that at one time it was thought that such petitions did not lie to this 
Goiiil a. ^ later when it was realized that tliey did the Government withheld them pending 
the decision of anotlier case by a Bench of this Court. Tlie explanations offered by Mr Bourne 
afford no grounds whatsoever for witliholding these applications. The applications were 
addiessed to this Court and this Court and diis Court only can adjudicate on a question 
whether an application lies to it or not. Further, it is this Couit and this Court only that can 
detide whether the hearing of an application should wait the deci-sion of some other application. 
Whether a point is common to a number of applications, is a matter which onlv this Court 
I an decide and in my view the withholding of these applications for a period of three to four 
months cannot be justified on imy ground whatsoever. Officers of tlie Government were 
arrogating to tliemselves the functions of this Court and that they had no right whatsoever to 
do. 1 wish to make it clear that witliholding any petition addressed to this Court — no matter 
on what ground — cannot be justified. I'he peliFon may appear to be frivolous oi may appear 
to afford no ground whatsoever for tlie release of the detained person, but it is this Court and 
this Court only which can decide such matters. Unreasonably widiholding petitions addressed 
to this Court appears to me to be interfering with the due course of justice, and I feel it my 
duty to say that if any petitions are withheld in future, the person withholding them will be 
1 i iidering himself liable to proceedings for interfering with the due course of justice. 

I sincerely hope that in future all petitions addressed to this Court will be forw'arded for 
disposal without delay. ITiat this Court may be flooded with such petitions is no ground for 
not forwarding them. Even after this case in which it is held that ordinance 3 of 19^44 ousts 
till* jurisdiction of this Court, petitions must be forwarded as it will be for this Court in every 
case to decide whether it has or has not jurisdiction in tlie matter. I would grant tlie petitioners 
a ceitificate under S.2()5, Government of India Act. 


Blacker J. - I agree. 
Munir J. — I agree. 

G.N. 

h 2, 1. Docs ‘27, 33 may be seen. 
Doc. 145. 


Petitions dismissed. 
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Jatindra Gupta and others (petitioners) v. 
Emperor [Derbyshire C.T. and Lodge T. 
(16 Feb. 1944)] 


.\IR, Vol. 31, 1944, Calcutta, p. 2B4 


Criminal Misc. Case No. 236 of 1943, Decided on Kith Februar)* 1944. 

RK. Bose for N.C. Talukdar, Arunendra Natli Tagore, Nandlal Roy, Uurudas Bhattacharjee, 
Nityaranjan Bisw;is, Sailendranalh Chowdhur)', Nagendra Mohan Saha and Sanat Kumar 
Rakshit — for petitioners. 

S.M. Bose' Advocate-General and B. Das for die Crown. 

Derbyshire C.J. — On 7th September 1943, a Bench of diis Court issued a nile under S 
491, Criminal P.C., calling upon die Chief Secretary to the Government t)f Bengal and ihe 
Superintendent of the Dacca Central Jail to show cause why the petitioners, alleged tt) be 
illegally and improperly detained in custody, should not be brought up before the Court and 
dealt with according to law or set at liberty. The number of persons conc erned in this rule 
was 17(i. I he applicants made a joint application for the rule. They w'ere apparently all confined 
in jail at Dacca. They are represented before us by Mr P.K. Bose who agrees that the casc^ 
all .stand mi the same footing, lliere, however, is one e>fception, namely, that of petitioner 
21, Piyush Kiron Rauth, w'hose papers have not been available, and his case is not, therefon 
taken in the present proceedings. The Advocate General has appeared on behalf of tin* 
(-ioverninent of Bengal to show cause against die rule. We are informed, anci it is not disputi*(l, 
that with the exception of four person orders for the detention of the apj)lications were* made 
bv the Governor of Bengal. In the cases of the others, they were made by the District Magistrate 
ol Chittagong to wh(3ni authority to make the orders had been delegated. The orders were 
originally made under R.26(l) (b). Defence of India Rules. Rule 2() was, in April 1943, bv 
the Federal Court, declared ultra vires of S.2, Defence of India Act. In May 1943, an ordinant e 
u as promulgated by the Governor (General validating the orders that had been made undei 
R 26. 'Die validating of the ordinance was questioned in tliis C'ourt in May 1943 and in 
September 1943 by the Federal Court. In the meantime applications had been made by 
persons including the present applications, to this Court for orders under S. 491, Criminal 
P C. It was iis a result of those applications that the rule in question was granted. On IT^th 
Jciimary 1944, another ordinance. Ordinance 3 of 1944, w'as promulgated by the Governor 
(ieneral which recites. 

[Omilted: 'Fext of preamble to Ordinance 3 of 1944, and summary of its clauses - Ed.| 

It has boen contended on behalf of the Ctoverninent of Bengal that this Court hits no 
jurisdicUon to deal with this rule by reason of the provisions of cl. 10. Mr P.K, Bose on the 
other hand, has contended that the provisions of cl. 10 which in effect ousts the jurisdiction 
of the Court to deal with this matter are themselves invalid as being beyond the powers ol 
the Governor-General. If cl. 10 (2) is valid then there is an end of these proceedings because* 
they have under the Ordinance been discharged, tliat is, put an end to, as from 15th January 
1!M4, and we have no further powers to deal with them. 
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Mr P.K. Bose for the applicants has further contended that the Governor-General in ousting 
the jurisdiction of the Courts has acted contrary to the provisions of S. 1 10, Government of 
India Act, 1935. 

[Omitted: The Chief Justice considers this argument and rejects it — Ed.] 

The result is that we have no further powers to deal with these applications. For that reason 
we formally make the order that this rule is discharged. Certificate under S. 205, Government 
of India Act, is granted in this case. 

Rule dischai'ged. 

Lodg® J- - * 



Report in The Hirtdu dated 20.2.44 on the 
Calcutta High Court Judgement by CJ., Lodge J. 


Hie No. 25/J/44 - Home Poll (I) 
[NAI) 


Hindu 

20th Febniary *44 


Validity of Detention Ordinance 

Bengal Detenus’ Habeas Corpus Petition Dismissed. AIR, 31, 1944 Calcutta (284-287) 

'Fhe rules obtained by 351 security prisoners from different parts of Bengal and Assam in 
the nature of habeas corpus under section 491 Cr. P.C. against the orders of detention passed 
under Rules 26 of the Defence of India Rules have been discharged by the Chief justice and 
Mr Justice Ixjdge at the Calcutta High Court, as in their opinion, Clause 10 (2) of Ordinance 
III of 1944 (Restriction and Detention Ordinance), which ousted the jurisdiction of the Court 
to give relief, was not invalid. 

'Fhe effect of the clause in the new Ordinance, said their Ixirdships, was that the rules 
obtained in these matters were deemed to be discharged on January 15, 1944, when the new 
ordinance was promulgated, and the Court had no power to deal with these applications. For 
dial reason, their Lordships formally ordered the discharge of tlie rules. 

A certificate for leave to appeal under Section 205 of the Government of India Act to the 
federal Court was granted in these matters. 

Barring some tliree or four cases, tliis disposed of all the cases of seciirit)' prisoners pending 
in tliis Court 

Fhe decision tliat Clause 10 (2) of the new Ordinance was not invalid was given by their 
Lordships while delivering judgment in the rule obtained in the nature of habeas corpus under 
section 491 Cr. P.C. by 175 security prisoners from Dacca Jail, where the point was taken on 
behalf of the prisoners that Clause 18 was ultra vires. — A.P.I. 


i Doc. 169. 
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171 • Official Notings (extracts) (dt 21.2.44) 

File No. 44/^43 - Home Poll (I) 

[NAIj 

Notes in the Home Department on Correspondence with Punjab 
Government Regarding Interrogation 

D.S/(I). I am unable to follow what specific proposal of ours Mr Bourne’s objecting to now.* 
We may reply that we have no intention of informing the Legislature that the normal period 
for police custody for interrogation is 2 months & that we presume from the second para o| 
Mr Bourne’s letter that we shall be informed whenever any of our detenus is to be interrogated 
in police custody for more then two months. We recognise tliat tlie interrogators would be in 
die best position to suggest extension of the period or not but final decision must be in oiir 
hand. 


V. Sahav 

21 . 2 . 11 . 

Additional Secretary. 

1 itm afraid he is fastening on the word ‘prescribe’ in our previous letter. Please draft a lejih 
more or less as above but bringing out the point that all that we want is an understanding 
between ourselves — not to be made public in any w'ay — which will enable us to fulfil oiii 
own responsibilities to our prisoners. 


D.S.(I) 


R. Tottenham. 

21 / 2 / 


Docs 1.01 and l.'il may he 



Extracts from Fortnightly Report from C.P. & 
Berar for the second half of February 1944 


File No. 18/2/44 - Home PoU (I) 
(NAIJ 


7. Notice under section 7 of Ordinance III of 1944 have been served on all flie detenus ol 
the Province, who now number about 270. Precautions have been taken to prevent leakage 
of the contents of the notices, and the attention of the Press has also been drawn to the 
provisions of section II of the Ordinance. ITic serving of these notices has given rise to further 
hopes that more releases will take place on receipt of the representations. The more prominent 
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C^ongressmen under detentions, however, are reported to have reconciled themselves to an 
indefinite period of detention after reading the Viceroy’s address to the Central legislature. 



Intelligence Bureau enclosing political circulars 
issued by CPI on how to reply to Ordinance III 


Vile No. Ifl'A/M - Home Poll (I) 
|NAI1 


Intelligence Bureau 
(Home Department). 

Home Department will be interested in the enclosed copies of two political circulars issued 
hv C.P.I Headquarters, Bombay in connection with Section 7 of Ordinance III of 1944. The 
lirst eiic ular lays down the reply to be made by the communist detenus; the second prescribes 
ihe form of reply to be made by members of Congicss committees. 

2. riie C.P.I. leaders have been quick in secunng a specimen of the notice sent by the 
Bombay Government to the Detenus. 


(G. Ahmed), 
Deputy Director (A), 
22-2-44. 


Copies 


/W. Circular No, 10/44. 


Bombay 10/2/44. 


All P.C. Secys. 

On Government Charge-sheets to Detenus. 

Comrade, 

Ihulei the new Ordinance, the ca.se.s of detenus arc being reviewed. Por this purpose, a 
(harge-sheet will be sent to each detenu, specifying the charge of suspicion against him. 

harm of Answer 

Since the charge-sheet will not be of a general nature, it would be difficult to send a general 
lorin of answer. But the answer should be ;ls follows: 

( f ) Denying the specific charge of sabotage or anti-war activit)'. 

('Pj Adding ‘that as a member or sympathizer of the C.P.I., I support its policy and on 
principle am opposed to sabotages and stand for National Defence against the Fascists. 
I stand for National Unity to strengthen our National Defence.’ 

Nothing more need be said. 
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Whai You Musi Do 

Infomi our Comrades in jail that 

(1) They should immediately reply to such charge-sheets, 

(2) In particular see that Congress detenus whom our Comrades have succeeded in con- 
vincing against sabotage and for Unity, are reached and they be induced to adopt this 
procedure. 

This is very important. 


Pol, Circular No. 11/1944. 


Lai Salaams. 


Bombay, 13th February 1944. 


Government ’s Notice on detenus and what our answer should be 
Dear Comrade, 

We have received a specimen of the notice sent by the Bombay Government to the detenus. 
It is as follows: 

in pursuance of section 7 of Ordinance No. Ill of 1944, you . . . are informed that tlie 
grounds for your detention were that you were ... a prominent and active member of the 
Congress and there was reason to suppose that if not detained^ you would take an active part 
in the mas movement sanctioned by All-India Congress Committee on the 8th August 1!)42 
and thereby impede the successful prosecution of the war. 

2. You are informed that you have a right to make a representation in wTiting against the 
order under which you are detained. If you wish to make such a representation, you should 
address it to the undeniigned and forward it through the Superintendent of the jail as soon 
as possible. 


Signed. For Secretary to the* 
Government of Bombay, Home Department. 

J 1st January 1944. 

Draft Reply 

I am a member of the . . . Congress Committee, In respect of the charge against me, I state. 

(1) That while it was true that the A.I.C.C. a* Bombay had decided to start a movement 
under Gandhiji's leadership, it was categorically stated by Mahatma Gandhi that no 
movement would start till — 

(a) Mahatma Gandhi had met the Viceroy and explored the avenues of settlement. 

(b) Mahatma Gandhi gave a call for a movement. 

(2) ITiere was tlius no movement started by the Congress since the leaders were arrested 
before any of the two tilings mentioned above could be achieved. 

(3) I believe that this war against Fascist Powers must be won. I am opposed to sabotage as 
I believe it hits us and helps only the aggressor at the door. 

(4) I believe that a National Government composed of all major parties can alone organise 
effectively the defence of our country, and enthuse the people to fight the invading 
enemy. 
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Holding these views, I maintain that my detention is unjustified and I should be released 
unconditionally. 

, Government of Bombay to the Government of 
• India (telegram) (whether security prisoners to 
be allowed interviews with their legal advisers) 

File No. 44/32/44 - Home Poll (I) 

[NAl] 

Telegram R. Confidential. 1717. 

From . . . Bombay Special Bombay, 
lb . . . Home Department, New Delhi. 

No 34. Dated 2.3rd (reed: 24th) February 1944. 

T.O.O. 1700. T.O.R. 0700. 

Several requests have been made by Security prisoners for interviews witli their legal Advisers 
for purpose of framing their representations in reply to notices delivered to them under section 
7 of Restriction and Detention Ordinance 1944. Please telegraph whether intention of section 
1 1 (2) of Ordinance is that each security prisoner should be allowed interview with his legal 
adviser if he so desires for sole purpose of framing his representation. 

Secretary & Department (Home). 

Government of Madras to the Government of 
India (whether security prisoners to be allowed 
interviews with their legal advisers) 

File No. 44/32/44 - Home Poll (I) 

|NA1] 

Telegram R Confidential 

trom . . . Resonabili, Madras. 

lo • . . Home Department, New Delhi 

>^3 Dated & reed: 25th February 1944. 

T.O.O. 1340 T.O.R. 2120. 

Express 

Reference 44/15/44 — Political (I). Notices have been served on prisoners. Shankar Lai has 
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asked for interview with legal Representative. Probably Bose will make the Scune request. 
Solicit Government of India's orders urgently. 


Secretary and Department (Home). 



Government of India to all I^ovincial 
Governments 


File No. 44/32/4*1 - Home Poll (I) 
[NAI] 


Confidential 

Telegram R No. 21% dated 25th Fehniary 1944. 

From — Home Department, New Delhi. 

Fo — Tile Chief Secretary to the Government of: 

Madras 

Bengal 

United Provimes 

I^njab 

Bihar 

CP & Berar 

Assam 

S.W.F.P 

Orissa 

Sind. 


Express 

Qiiestion has arisen whether security prisoners should be allowed interviews witli legal advisers 
for purpose of framing representations in reply to communications under section 7 of Restriction 
and Detention Ordinance. Please telegraph your views and existing or proposed practice in 
your Province. 




Secret;u^' & Department (2) 
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Government of India to the Government of 
Bombay (interim reply Doc. 175) 


File No. 44/32/44 - Home Poll (I) 
|NAI] 


Dated 25.2.44. 

No. W/ST/A'i » Poll (I) 

Fiom . . . Home, New Delhi. 
i\) . . . Restis, Bombay. 


Express 

Your telegram No. 54 dated 23rd Februaiy’ Interviews with legal advisers. We are ascertaining 
practice in Provinces and further reply will follow. 

1 Ihx'. 171 



Official Notings (whether to let the detenus 
have legal advice in drafting replies to 
Government’s show cause notice) (dt 25.2.1944) 


Fil<> No. 44/12/44 - Home Poll (I) 

l.NAl) 


P.U.C. 

Hie flic regarding amendment of our security prisoners order to admit of interviews with 
legal advisers has already under submission. I have obtained from la'gislative Department and 
placed below our File No. 44/57/43 - P(j11 (I) regarding promulgation of tlie Restriction and 
Dett'iiUon Ordinance in case this is needed, though it is not, I think, directly relevant. 

2. ITie relevant portion of section 1 1(10) of our Security prisoners order reads: 

A .Srcuiity prisoner may, with tlic pennissit)n of the auUiorit)' under whose ordtus he is detained, be 
allowed . . to interview' his legal advisei in connection willi a legal proceeding to which the securin’ 
pnsouer is or will be a party. 

It seems to me clear enough that the framing of a representation in answer to a communica 
tion under section 7 of the ResU iction and Detention Ordinance can in no sense be termed 
a legal proceeding and that legal advisers should not, therefore, be consulted for this purpose. 
1 his view is supported by the attitude which w^e adopted during tlie previous review of cases 
(Dam committee' file will be put up if desired) in w'hich it was definitely laid down that legal 
assistance could not be had in framing the replies to our notices. 

d. As verbally directed by Additional Secretar)', I put up a draft telegram to provinces 
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and draft ad interim reply to Bombay. It is for consideration, however, whether we should not 
take u definite line ourselves without consulting provinces. 

lliis could, I should have thought, legitimately be held to be a matter of principle to be 
decided by the Central Government. 


(SJ.L. Olver) 
25.2.41. 

D.S. (1). 

Strictly speaking* I tliink it is possible to include the making of a representation under :)7 ol 
Ordinance III of 1943 in the term ‘legal proceedings' but it was not tlie intention of S-11 (10) 
of our security prisoners order to permit lawyers to come in on this kind of proceedings. 

Bombay are not concerned however with a security prisoners order — they arc referring 
to the proviso to s.l 1 (2) of ordinance III as indirectly pennitting consultation with legal adviser 
in respect of representations. 

1 think the correct interpretation of this proviso to s.ll (2) is that tlic option to permit 
consultation with a legal adviser remains with Government and if Government permits it a 
defence may make the relevant disclosures to his lawyer with impunity. 

If this is correct, we would be entitled to say that legally there being no obligation to allou 
lawyers, ‘legal proceedings' in our security prisoners order should be interpreted iis equivalent 
to proceedings in a court of law and in connection with representations under 37, lawyers 
should not be allowed. 

We ma * however obtain the views of provincial Government first as in the draft. 

V. Saliay. 
25/J 

Additional Secretary-. 

HM definitely wishes to ascertain Provincial Govts view's and practice witliout giving them a 
lead. There was some discussion, however, about the necessity for, and effect of, the proviso 
to s.l 1(2). Phis might be looked up and while we are awaiting replies, we may perhaps consult 
I.g. Department further. 


Tottenham 

25/2/14 

1 Sec I)iK 3(j in Chapter XV 

(Ref. .N'Al File - U/ili/i'l - Home Poll (1) 


<»■ * 1 * •«> 
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179 : 

File No. 22/31/44 
[NAI] 


Starred questions in the C.L.A. and the answers 
given by the Home Member (Independence 
Day Pledge) (26.2.1944-2.3.1944) 

- Home Poll (I) 


Legislative Assembly 

I'he Question, is down for meeting 

On the 26.2.1944. 

.Mr Akhil Chandra Daita: 

(a) With reference to the statement made by tlic Honourable Sir Reginald Maxw^ell in this 
Assembly on the 7th February, 1944, viz., ‘Government have been advised legally that 
tlii piedge (Congress pledge) is a seditious document’, will tlic Honourable the Home 
Member be pleased to state when that pledge was first placed before the country and 
when Government came to know of it? 

(b) Was any exception taken to it by Government at the time on the ground that it is seditious 
document and that it was prosenbed? 

(( ) When have Government been advised that it was a seditious document? 

(d) What was the occasion for Government’s seeking and obtaining legal opinion whether 
it was seditious or not? 

(e) When was that opinion given; and by whom? 

(f) Has there been any prosecution of any Congress member for sedition on the basis that 
the Congress pledge was a seditious document? 

(li) Have Government obtained the verdict of any competent court in support of tlieir 
contention that the Congress pledge was a seditious document? 

(h) Was that ground put forward anywhere in support of the order banning Independence 
Day celebrations? 

/legislative Assembly, 

(To be answered on the 26th February 194*4.) 

Reply to Mr Akhil Chandra Dalta’s starred quesUon No. 255 regarding the Congress 

(Independence) Pledge. 

The Honourable Sir Reginald MaxwelL 

(i») 1 he pledge first came to notice in January 1930. But different versions have been current 

at different times. 

(b) It was not then formally proscribed. But that does not mean that Government regarded 
its wordings as legitimate. 

{^) In 1934 and again in 1937. 

(d) Government had information In 1937 that it was intended to revive the pledge in its 
original form. 
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(e) By the legal advisers of Government. 

(1) I have been unable to make the researches necessaiy to answer these parts of the question 

(g) since the information would have to be obtained from the Provincial Governments. 

(h) Independence Day celebrations have been prevented only on the grounds that the pledge 
contained seditious language or that they were calculated to assist the operations of an 
unlawful association. 

Siipplementaries to question No. 255 replied on 26-2-44. 

Mr Akhil Chindra Datta: May I know whether the pledge taken as a whole is seditioiLS oi 
any particular portion of it? 

The Honourable Sir Reginald Maxwell Part of the language used is seditious. 

Mr TT. Krishnamachari With reference to part (d) of his answer, am I right in understanding 
the Honourable Member to say that the last occasion when legal opinion was obtained Wcis 
in 1J)37 and whether he is aware that in 1938 the pledge was redrafted? 

The Honourable Sir Reginald Maxwell: 1 have said that different versions were current at 
different times. 

Pandit iMkshmt Kajita Maiira: Where did the Government get tlie official version of iIh^ 
C(mgress pledge did tliey seek for it? 

The Honourable Sir Reginald Maxwell: Government have their own ways of getting infor 
malioii. 

Pandit Lakshmt Karita Maitra: I want to know' w'hether the Honourable Member’s Depait 
ment relied solely on press reports or they cared to ascertain from the Congress what the 
independence pledge was. 

Supplemcntaries to Question No. 293 in the legislative Assembly dated the 2nd Mauh 1944 

Mr K.C. Neog\'; 1 do not know' whether the Honourable Member has meant his statement 
to cover the second part of part (a) of my question,' that is to say, when tliis legal advice was 
taken by Government and who were the legal authorities who gave the opinion? 

The HorTble Sir Reginald Maxwell: I answered the question of when, in answ'er to (c) 
of Mr Datta's question on the 26th February. 

Mr K.C. Neogy: Who are the legal authorities? 

The Hon *ble Sir Reginald Maxwell It is not rJic practice of (hjveniment to disclo.se (he legal 
authorities from whom they receive advice or to make public the advice which they receive 

.Mr K.C. Neogy: When was tliis advice obtained and first acted upon by way of prosecution 
(>i anything like that.** 

The Hon*ble Sir Reginald Maxwell: 1 answered that question in reply to supplemcntaries (ui 
the last occasion. 

Sardar Sant Singh: May 1 know' if this Congress ph‘dge being a .sediUous document was a 
discovery or an invention? 

/No Answer) 


<1^ Hb •<l^> 
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Extract from notes of the Defence Department 
reg. validity of Sec. 10 of Ord. Ill of 1944 
(dt 26.2.1944-12.4.1944) (News item from 
The Hindustan Times quoted) 


File No. 25/9/44 - Home Poll (I) 
[NAI] 


Hindustan Times 
|()th February ’44. 


Ouster t)f Jurisdiction of High Court 
Ordinance III of 194f. 


Validity of Saving Provisions Questioned 

C alcutta, February 15 — ITie validity of the Restriction and Detention Ordinance (Ordinance 
III of 11)44) relating to ouster of the jurisdiction of the High Courts challenged before the 
Calcutta High Court in connection with a rule obtained by 176 security prisoners from the 
Dac ca Central Jail in the nature of habeas corpus against orders of detention passed under Rule 
2i) of the Defence of India Rules.' 

before the Chief Justice and Mr Justice lx>dge, counsel for the detenus questioned the 
validity of tlie provisions of Section 10 (1) and (2) of the Ordinance which ‘Inter alia’ stated 
that orders passed under the Ordinance could not be called in question by any court and no 
court should grant any relief under section 491, Cr. P.C., and that all pending rule under 
Section 491, should be dischaiged. He argued that Section 10 of tlie Ordinance was a total 
ouster of tlie superior Court of records and this could only be effected by express language 
and tlie language must be the language of an Act of parliament. Under tlie purported exercise 
of granting certain executive powers to certain autliority, the Ordinance in Section 10 (1) and 
(7) had attempted to deprive, amongst other objects, the chartered High Courts of certain 
powers vested in them and in tlic Judges by Royal Charter, letters patent and Imperial Statutes. 

Hearing of the rules has not concluded. - A.P.I. 

Official Comments 

I he following is the text of section 10 (1) and (2) of tlie Ordinance No. Ill promulgated on 
January' 15, 1944, empowering the Central Government and the Provincial Governments and 
any officer or autliority to whom the Central Government or Uie Provincial Government may 
delegate its powers in this behalf to restrict the movements and actions of and to place in 
detention and detain certain persons, to regulate the exercise of tliese powers and the duration 
of orders made in such exercise and to confirm the validity of the past exercise of such powers 
under Rule 26 of the Defence of India Rules. 

Saving as to orders. — (1) No order made under this Ordinance, and no order having 
effect by virtue of section 6 as if it had been made under this Ordinance, shall be called in 
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question in any Court, and no Court shall have power to make any order under Section 401 
of the Code of Criminal Procedure, 1893 (V of 1898), in respect of any order made under of 
having effect under this Ordinance, or in respect of any person the subject of such an order. 

(2) If at the commencement of this Ordinance there is pending in any Court any proceeding 
by which the validity of an order having effect by virtue of Section 6 as if it had been made 
under tliis Ordinance is called in question that proceeding is hereby discharged. 

Defence Department 

lA'gislative Department may see as suggested by D.S. It may, however, be mentioned that 
H.D. No. 44/57/43 - Poll (I) dated 3.12.43. Letter circulating the draft of the Detention and 
Restriction Ordinance to Provinces recognised that Section 10 of this Ordinance is not likely 
to be any more effective than Section 16 Sec. 491 of C of Cr. Procedure fniis letter was, 
perhaps, seen by leg. Deptt.) such being the position, it seems we have only to wait and set' 
what the High Court say about it 


LJ.D. Wakely, 26.2.*1f 

ltd., 25.2.44. 

A.S., 2,5.2.44. 
legislative Department. 

D.D.u/o No. 1787-DC/44, dated 26.2.44. 

VVe have ourselves seen this press report The Calcutta High Court’s pronouncement on tlio 
question n.ay be awaited with a fair degree of confidence that it is unlikely to uphold iht' 
security prisoners’ contention. 


' K. Sundaram, 28.2.44. 

Judgment in favour of the Crown has already been pronounced. Vide the cutting at F (News 
Item) (return regretted) the last sentence of which leaves no doubts as to the identity (4‘ the 2 
cases. 


G.H. Spence, 29.2.44. 


Defence Department. 

L.I). u/o No. D.154/44^C&G (judl) dated 29/2.44. 

Defenie Department. 

We have since heard from the Provincial Government also. It would be useful to have a copy 
of the relevant judgment.^ A draft to Bengal is put up. * After issue, Home Department may 
see. Fhey will no doubt, consider whether other IVovincial Governments should be informed 
of the Calcutta ruling. 

lid., 1.3.44. 

A.S., 1.3.44. 


S.K. Kaiwar, 1.3.44. 
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!\/otfis in the Defence Department. 


Serial No. 3 (receipt) 

This is the Calcutta judgment in which the High Court recognise that Section 10 of the 
itestriction and Detention Ordinance (No. Ill) 1944 successfully ousts the jurisdiction of the 
High Court to issue of writs of habeas corpus under section 491 of the Cr. P.C. The relevant 
file was obtained from us by Home Department (Mr Olver) on 21-3-44. TTiat Department 
may sec and show this judgment to Legislative Department. 

lid., 29.3.44. 


S.R. Kaiwaj’, 30.3.44. 


Home Department. 

D.D.u/o No. 2848-DC/44, dated 30.3.44. 

With file. 

SJ.L Olver, 30.3.44. 

I understand from Mr Mitra that an appeal has now been filed in the Federal Court. L.D. 
should therefore see this judgment without delay. We should be glad to be kept informed of 
I )r ogress. 

SJ.L. Olver, t.4.44. 


IJ) 

H.D. u/o No. D -2158/44 - Poll (1) dated 4-^4-44. 


Seen tlianks 
K. Sundaram, 0.4.44. 

On in(|uiry in the Federal C?ourt I undersUuid that appeal relating to Ordinance HI of 19T4 
irom the decision of the Patna High Court is received today by die Federal Court Office. 
I lu re is no oUier case in the Federal Court relating to this Ordinanc e. Mr Mitra had in mind 
ail appeal relating to another Ordinance - No. XXIX of 1943-which is coming on for hearing 
oil ilu* 14di inst. 

In connection witli the appeal re: Ordinance III of 1944, of which we expect to receive 
iu»tic(' in due course, we shall be obliged if the Defence Depaitment will supply us with three 
"^pare copies of the judgment of the Calcutta High Court which will be reejuired for the use 
*4 our Counsel in the case. 

K.Cj. Bhandarkar, 11.4.44. 
G.H. Spence, 12.4.44. 

' . H)9. 

- i3f)c. m, 

Noi printed. 


Submitted. 
Ild., 5.4.44. 
ltd , 5. t.44. 
Seen thanks 
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OfTicial Notings regarding legal advice to 
security prisoners (dt 28.2.1944-2.3.1944) 
(extracts) 


FUe No. 44/32/14 - Home PoU (I) 

INAl] 


Discussion about the point whether security prisoners should be allowed legal advice Ibi 
preparing their representation and the dnifting of Clause 1 1 of Ordinance III as recorded on 
our F. 44/57/43 - Poll (I) may be seen.' Mr Bartley's note of 22-10-43’^ answers ‘A’ of Additional 
Secv.'s note dated 25-2-44.' 


Signed 

28.2.-11. 

From the wording of the proviso to section II (2) of the ()rdin:uu:e, and from the terms of 
Mr Bartley's note of 22.10.43, 1 am inclined to tliink that Mr Bartley himself had in mind tin 
permitting of consultation by security prisoners with legal advisers before making thru 
representations under section 7. lliat this conflicts with the clear vicw^ to the contraiy e.xpic.ssrd 
in Additional Secreian's note of 25.8.43' appears subsequently to have pitssed unnuiiK'd 
Subject ti what provinces may have to say in replv to our telegram at serial No. 3. I think 
there i.s little doubt that we mu.st abide by the views expre.ssed by Additional Sv.crelaiy and 
H M at page 1 ante. We may have some difficulty in doing so, since the obvious inferernr 
fiom the proviso as at present worded is that it Wiis the intention for such intemews to be 
allowed. An arguable alternative application of the proviso, which is needed if it is to ha\i 
any meaning at all, seems to me to exist in that in any legitimate legal proceedings e.g. habeas 
corpus proceedings, where an intersacw with a legal advisor had been granted in accordam e 
with our rules, the proviso would serve to allow' him to show to his legal adviser the grounds 
of detention communicated and his representation in reply - matters which might legilimatel\ 
be iLsed by the counsel for appreciating and preparing the case, though subsequent refei(*nce 
io them in Court would be prohibited. 


(S.J.L. Olver) 
29.2. \\ 

I .see no conflict between Mr Bartley's view and the Additional Secretary’s view on p. 1/ Oo 
Leg. Department agree that the effect of the proviso merely is to permit a detenu to make 
disclosures to his Lawyer when Government permitted such consultation and not otheiwise, 
and that its effect is not to confer a right on detenus to consult lawyers in respect of 
representatioas. 


Additional Secretary 


V. Sahay 
29.2.44. 



I should say it obviously conferred no kind of right. 
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R. Tottenham 
29.^.44. 

Legislative Department. 

H.D. u/o No. - Poll (I) dated 29/2/44. 

'I’he proviso certainly does not confer, by implicaUon or otherwise, any right on the person 
detained to an interview with his legal adviser and Government’s power to regulate such 
interviews by means or orders under S.3 (4) is unfettered. 


R. Sundaram 

1.3.44 

1 Dor. /!>. 

V No( printed. 

A See Doc. 178. 

t tind fi. Doc HI. 



Government of India to the Government of 
Bombay (about C.P.I. circulars) 


File No. 7/23/43 - Home PoU (1) 
|NAI] 


UejiaitmcnVOflice 

Letter 

Orafi Memorandum 
IVIegram 

No. 44y93/44 - Poll (I) 


To 

H V.R. lengar. Esq., C.I.E., I.C.S. 
•Secretary to the Government of Bombav 
H(»me Department, Bombay. 


Secret 
File No. 
Serial No. 
D.O. Letter 


Dated 28,2.44 


My dear lengar, 

Bomb*'^' copies of circulars No. 10/44 dated 13.2.44 from the C.P.I. Headquarters, 
oni ay, regarding communications to Communist Security prisoners under section 7 of 
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Ordinance III of 1944 and the form which representations from the security pilsoners in reply 
should (ake;‘ we understand that your Special Branch has already seen these circulars, llie 
second of these circulars contains a copy of a specimen communication as supplied by the 
Bombay Government to its security prisoners. This would appear to indicate a leakage of 
some importance and we should be glad to have your comments and to know what action 
you are taking. 


Yours sincerely, 
Signed 

I>.S.(I) 

1 tjiclosiire to Doc. 173. 



Government of India to all Provincial 
Governments 


FUe No. 44/71/43 - Home Poll (I) 
INAI) 


No. 2-DC (14)/44. 

(Jovernmenl of India, 
Defence Department 

New Delhi 29th February 1944. 
To 

All Prtjvincial Governments & Chief Commissioners. 

Please refer to this Department’s secret letter No, 2-DC (10)/43 dated the 8th January 1943.' 

2. In a recent case before a High Court, the Hon’ble Judges commented unfavourably 
on the fact that a person detained by order under Defence of India Rule 26 (1) (b) had not 
at once been given a copy of the order under which he was detained.^ The Government of 
India consider it most desirable that copies of detention orders should be supplied immediately 
to persons detained thereunder, and I am to ask tliat, if the Provincial Government see no 
objection, they will issue instructions to effect. 


LJ.D. Wakely. 

Deputy Secretary to the Government of India 

1 Not printed. 

1 . D(ks 143 & 146 
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Government of Bihar to the Government of 
India regarding interview of security prisoners 


File No. 44/32/44 - Home Poll (I) 
|NA1] 


Confidential 

l‘XX) 

Tflegram R 
From 

Biliar, Patna 


Home Department, New Delhi 

No. 2;.t; 


Dated 29th February (reed. 1st March)! 944 

TOO 1G25 
TOR 0005 


Important 

Rderence your telegrams No. 219(i and No. 2197 dated Februar\' 26th.' This Government 
have not allowed interviews with lawyers for the purpose indicated and do not propose to do 
so. I'onns of communication of reason for detention as suggested by Government of India in 
letter No. 44/57/43 ~ Poll (I) dated 3rd December 1943 are simply bald statements unsupported 
by evidence and replies where given are likely to be equally bald denials requiring no legal 
assistance. Iliis Government are arranging inteiview^s with each DETENU by the Divisional 
( commissioner and Deputy Inspector-General of Police and consider this will be best method 
ol recognising at fair assessment prisoner's case and of hearing what he has to say. 'Fhis 
tiovernment deprecate non-official Committee lest they be subjected to pressure. 

Secretary & Department 
I. EM 

1 Doc. I7(). 
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Government of United Provinces to the 
Government of India regarding access to legal 
advice for security prisoners 


File No. W/32/44 - Home Poll (I) 

[NAIJ 

Confidential 

Telegram R 

From . . . Chief Secretary U P. Sitapur. 

To . . . Secretary, Home Department, New Delhi. 

No. liSd Dated (and received) 1st March 1944. 

1,0.0. mo - T.o.R. i:m 


Immediate 

Your Circuiai telegrams Nos 21%* and 2197*' regarding Security prisonei's. 

1. Governor strongly opposes suggestion for intemew with legal advistu-s which are not 
at present allowed. Whatever might be precautions taken or undertakings given such inleiviews 
would establish dangerous contact betw'een Detenus and outside sympathisers and would give 
excellent m.iierial for anti — Government publicity. Further in (iovemoFs view interviews 
unnecessary from point of view of Detenus as no questions of law arise and replies will deal 
solely witli questions of fact. 

2. Governor is equally opposed to appointment of Advisor)' Committees eitlier official or 
non official. Official Committee would carry' no weight and since all C£ises are now considered 
by Home Secretary', Adviser and Governor himself official Committee w'ould provide no beth^r 
machinery than exists at present 

d. Appointment of non'Official Committee Governor considers quite out of tlie question. 
Any non official Committee which would examine these cases dispassionately would be 
regarded as packed and would not cany slightest weight virtually while much of material on 
which detention of prisoners is justified could not be placed before non-officials. Governor 
hiis already indicated his reasons for opposing placing of Baijnatli case before even a selected 
High Court Judge. Fhose reasons apply a fortiori io present proposal. 

t As a matter of administration tlie work involved in examining replies of over 12(K) 
security prisoners Ls already very heavy indeed and would be greatly increitsed by adding any 
Committee to present machinery. 

.5. 4he grounds and justification for (group corrupt-detention?) and continued detention 
are most carefully examined under present system. A very large number of Detenus have been 
released and position of those in detention is constantly under review. None will remain in 
the detention save those whose detention is not merely desirable but necessary and Governor 
deprecates entertainment of suggestions such as these designed to make task of executive in 
maintaining good Ciovemment in critical stage of war more difficult. 

Secretary & Department (2) 

1 and 1. MU (it 25. Z 44). 
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Government of NWF Province to the 
Government of India (regarding access to legal 
advise for security prisoners) 


File No. 44/32/44 - Home Poll (I) 
[NAl] 


Telegram R 

From — Norwef, Peshawar 

'[ (, _ Home Department, New Delhi 

No. Dated ht (reed 2nd) March 1944 

T.O.O. 1030 
T.O.R. (K)3() 


Your telegram No. 219()‘ Circular February' 2btli. 

No request for permission to inter\dew legal advisers for purpose of framing representation 
hits so far been received from security prisoners in Uiis Province nor do Provincial Government 
consider it necessaiy to grant this concession. 


1 Doc 176 (dt 


Secretar\' & Deoartment 2. 



Government of Madras to the Government 
of India (regarding accession to legal advice 
for S.Ps) 


I-ile No. 44/32/44 - Home Poll (I) 
[NAI] 


Telegram R 

F'rom . . . Resonabili, Madras 
I o • . . Home Department, New Delhi 

No. :18 


Confidential 1983 


Dated 2nd (reed: 3rd) March 1944. 

T.O.O. 1240 
T.O.R. 0800 


Your telegram No. 2196 dated 26th February.' Proviso to sub-section (2) of section 11 of 
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ordinance implies legal advice is permissible. Government of Madras aie already allowing 
legal advisers to Detenus who desire them. 


1 Doc I7(> (dt 'i.S 2. U). 


Secretary and Department 



Government of Punjab to the Government of 
India 


File No, 44/32/44 - Home Poll (I) 
[NAI| 


Telegram R 

From ~ Punjab, I^iore 

To - Home Department, New Delhi 

No. 6 


Confidential 20 7J 


Dated (& reed) 3rd March 1944 
T.O.O. 1910 
T O R. 2245 


Express 

Your telegram No, 219^) dated February 2()th.‘ 

Strongly opposed to grant interviews with legal Advisers for ostensible purpose of framing 
representahons against notices served under Section 7 of Restriction and Detention Ordinance. 
Legal advice in matters of fact not required. Such interviews will inevitably be used for purposes 
of vexation. 


1 Doc. 17b (dt 25.2.4‘t). 


Secretary & Department 


<»• 4* •<i> 
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Government of India to the Government of 
Madras (forwarding petitions from security 
prisoners) 


File No. 44/37/43 - Home Poll (I) 
[NAI] 


Secret 

D.O. No. 44/^7/43 - Poll (I). 

(]overnment of India, 
Home Department. 

New Delhi, the 4th March 1944. 


My dear PriesUey/etc. 

We have recently experienced some difliculty in dealing with questions in the Legislature 
which referred to certain petitions from Central Government security prisoners detained in a 
Provincial Jail which, although addressed to the Central Government were — in accordance 
with the Provincial Security Prisoners Rules on the subject - withheld by the Provincial 
Government concerned.* Provincial Governments Security Prisoners Rules vary' in their 
provisions regarding the forwarding of petitions from security prisoners; in most cases, it is 
laid down that petitions should be forwarded to Government unless couched in objectionable 
terms, when they may be withheld or destroyed, the security prisoner concerned being 
informed. We have no wish to interfere in the practice already obtaining as far as Provincial 
security prisoners are concerned. We consider i* e.sscntial, however, in the case of any Central 
Government security prisoners that may be detained in the Province, that any petition addressed 
to tlic Central Government or to a Member of the Government of India should be forwarded 
without delay to tliis Department regaidless of its contents; you will doubtless at the same 
time add such comments as you may consider necessary or appropriate. 

2. We are not aware what your practice is in respect of petitions addres.sed by your security 
prisoners to the High Court. In view of the recent judgment of tlie Lahore High Court in the 
case Criminal Miscellaneous No. 7y() of 1943, which has doubtless come to your notice, we 
would suggest that it would be desirable for any petition addressed by a security prisoner in 
the Province to the High Court to be forwaided without delay to the Court, again regardless 
ot its contents. We should, in any case, be glad if this course could be adopted in the case 
of any Central Government security prisoneis detained in the Province, copies of any such 
petitions being at the same time forwarded to us for information. 


* I^oc. 168 (U>-2-44). 


Yours sincerely, 
(R. Tottenham). 
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Government of India to the Government of 
Bengal 

Govt, of Bengal (Home) File No. 6/44 
[Bengal State Archives] 

D O. No. 3/^4*! - Poll (I) 

Government of India 
Home Department 

New Delhi, the 4th March, 1944. 



My dear Porter, 

Would you please refer to Mr Vishnu Sahay’s D.O. letter No. 3/2/44 - Poll (I) of the 7tli 
February, 1944, about the report of die reading of the ‘Independence pledge’ in die Calcutta 
Corporation.^^ We should be grateful for an early reply. 

Yours sincerely, 

(S.f.L. Giver) 
To 

A.E. Porter Esq., C.I.E., I.C.S. 

Additional Secretary' to the 
Government of Bengal 
Home Department, Calcutta. 

1 .See Docs 147, 14B and 167. 



Government of Sind to the Government of 
India (regarding access to legal advice for S.Ps) 


File No. 44/32/44 - Home Poll (I) 
[NAI] 


Telegram R 

From . . . Sind, Karachi. 

To . . . Home Department, New Delhi 

No. S-81 


Confidential 207 J 


Dated 4th (reed: 5th) March 1944. 

T.O.O. 17(X) 
T.O.R. 1530 


Reference Home Department circular telegram No. 2196' of February 26th. Leg^ advice for 
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the purpose of framing representations in reply to communications under section 7 of 
Restriction and Detention ordinance has not been permitted here. Recommend legal assistance 
for the purpose in question should not be granted. Would refer here to paragraph No. 7 of 
Home Department letter No. 44/57/43-Political (I) dated January 15th 1944.^ 

Secretary and Department (2) 

1 Doc. 17fi (^'■>.2.44). 
i Doc. 145. 



Government of Central Provinces & Berar to 
the Government of India (regarding access to 
legal advice for S.Ps) 


File No. >4/32/44 - Home Poll (1) 


iele^ram R 

From . . . C.P. Nagjmr. 

Fo . . . Home Department, New Delhi. 

No. ’25y«353/3 


Confidential 

2155 


Dated (and reed) 7th March 1944. 

T.O.O. 1335 
T.O.R. 2300 


Express 

\our telegram No. 2196 dated February 26th‘ I^gal interviews. Provincial Government is 
advised that proviso to section 1 1 (2) ordinance III by implication permits (gr omitted) Detenu's 
legal adviser. Even otherwise Provincial (Jovernment considers that interviews with legal 
advisci-s should be permitted on tlie a.ialogy of practice adopted in respect of Habeas corpus 
applications. 


1 Doc. 176. 


Secretajy & Department 


<i> ♦I* 
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1 O OiTicial Notings regarding access to legal advice 

1 JyO for S.Ps (dt 7.3.1944-8.3.1944) (extracts) 

File No. •W/ 314/44 - Home Poll (I) 

(N.AIl 


2. Madras Government have taken the view that the proviso to section 1 1 (2) of die Ordinanci* 
raised the presumption that it was our intention tliat interviews should be permitted for the 
purpose of preparing representations and have proceeded accordingly.' I understand from 
aVIr Mellor that C.C., Delhi, has taken the same view luid allowed interviews in one or two 
cases: I have asked that orders in applications for interview pending with C.C., Delhi, should 
be held up until our policy decision is communicated to them. 'Ihe remaining Provincial 
replies received are unanimous in opposing the grant of such interviews as a matter of principle. 
W’e did not in our telegram at serial No. 3^ refer specifically to the proviso to section 11(2) 
of the Ordinance and I £im doubtful whether die majority of Provinces in replying liav(' 
considered this proviso and its implications.' However, we are concerned at present with polic\ 
and the legal iispect need not concern us further in view of legislative Department’s note of 
1 2- J-44.' I think we can at this stage safely say that IVovincial (iovemments are predorninanilv 
opposed to interviews being given in the.se circumstances; we may accept this view and 
communicate it to Provincial Governments. 

3. I have separately reminded die outstanding Provinces. 

I think it vvould be advisable to send an interim reply to Madras saying that all replies so 
far received to our telegram (c.xcept theirs) are opposed to die grant of interviews with legal 
adv isers for the purpose of preparing representatiems and pointing out that wc are advis^’d 
that 1 1 (2) of the ordinance confers no kind of nghl to such interviews for that purpo.se. 

R. I'ottenhani 
7.3.41 

1 Doi 1H7 

i Dot. I4.J 

1 Dot 181 



Extract from Fortnightly Report from C.P. & 
Berar for the first half of March 1944 


File No. 18/3/44 - Home Poll (1) 
INAl] 


In connection with notices served on detenus under section 7 of Ordinance III of 19-14, two 
papers in Nagpur, namely, the ^Hitavada' and the 'Nagpur Times' published summaries of the 
grounds of detention served on detenus in Jubbulpore Jail. Written warnings on this subject 
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had been conveyed about a week earlier to all editors in Nagpur, and, through District press 
Advisers, to the rest of the provincial Press. Tlie provisions of section II of the Ordinance 
were also explained to the Provincial Press Advisory Committee at the end of last month. 
Prosecutions were, therefore, immediately launched against the Editors of the two papers and 
others who were concerned in publishing or disclosing the contents of the notices. The leakage 
was probably through a detenu who was released from the JubalporeJail. F^vidence, on which 
A prosecution could be based against him was not, however, forthcoming. A number of 
representations have already been received in response to the notices. The tenor of several 
of them is that the grounds stated are not sufliciendy precise, the August 1942 disturbance 
were the result of arrest of Congress leaders, and as Congress leaders and the detenus 
ihcniselves were arrested almost immediately after the passing of die resolution no 
movement could have been initiated by them. One ‘die-hard’ refused to accept notice and 
replied that he is not interested in the grounds of this detention. Another said that as he cannot 
express himself properly in writing he should be heard in person. It is hoped to pass orders 
on the representations early next month by which time all those who wish to reply would 
have done so and orders would also have been passed on preliminary' points which have 
been ra*'** some of the detenus. 



Government of Bengal to the Government of 
India (access to legal advice) 


File No. 44/32/44 - Home Poll (1) 
|NAI| 


Government Of Bengal 
Home Department 
Spec ial Section. 

Express Letter 

From Bengal, Calcutta. 

To Home, New Delhi. 

No. 251HS Dated the 8th March, 1944 

Subject; Question of allowing security prisoners to interview legal advisers for framing 
representations in reply to communications under section 7 of the Restriction 
and Detention Ordinance, 

Reference: Government of India, Home Department telegram No. 219(>-Circular dated 

26.2.44.‘ 


'“TN 

ne proposal under reference appears to be open to serious objection on grounds of principle 
^d expedience. 


In 


rile question of legal advice can only arise in cases where a remedy at law is available. 
View of section 10 of the Ordinance which expressly removes orders made thereunder 
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from the purview of Courts of law, no claim for legal advice in framing representations against 
such orders should in our view be recognised. The acceptance of such a claim would mak(^ 
it impossible to resist demands for legal ad\icc in framing any other kind of representations 
or petitions in respect of any supposed grievance, claim or request which security prisoners 
may wish to address to Government 

3. The fonns adopted by the Government of India and Provincial Governments (including 
Bengal) for the communication of the grounds of detention under section 7 of the Ordinance 
necessarily state die grounds in general tenns without mentioning details of the information 
on which the allegations are based. A prisoner making a representation against such a 
communication can only admit or deny the allegations or make an attempt to explain them 
away. In no case can legal advice be considered necessary for the drafting. Po make special 
arrangements for legal interviews for such purposes would, in view of the large numbers we 
have found it necessary to detain, merely add enormously to die strain of our already ovei 
strained security organisation. 

•1. Though we shall continue, as hitherto, to give to security prisoners facilities for interviews 
with legal advisers for all reasonable purposes, we do not propose to make a specific rule to 
allow interviews with legal advisers for the purpose of framing representations under section 
7 of the Ordinance. 


S.B. Biipa! 

Deputy Secretary, Government of Bengal, 

_ Home Department 

1 Doc I/O ('I'hc actual date is 2r)2.HH-t - hd.) 



Government of India to the Government of 
Madras (access to legal advice) 


File No. VifA'l/AA - Home Poll (I) 
fNAI] 


'I'elegram R No. 2637 

From . . . Home Department, New Delhi. 
To . . . Resonabili, Madras. 


Confidentuil 

2(i37 


dated 8th March 1944. 


Express 

Your telegram No. 38 dated 2nd March.' Replies so far received to our telegram No. 219ti. 
dated 25th February show that remaining Provinces are opposed to grant of Interviews with 
legal advisers for this purpose. We are further advised that section 1 1 (2) of ordinance III and 
proviso thereto confer no right to such interviews. 


1 Dot 1«7. 


Secretary & Department (2) 
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Government of Assam to the Government of 
India (access to legal advice) 


File No. 44/C32/'44 - Flotne Poll (I) 
|NA1] 


Confidential 

216!) 

Telegram R 

I'rom . . . Assam, Shillong, 

I'o . . . Home Department, New Delhi. 

.Nil. 6644 Daied 7th (received 8th) March 1944 

T.O.O. 1()35 
T.O.R. 1130 

Yom telogiam 2106 of 26th bobniarv". Wc set* no objection to allowing interviews with legal 
advisers for purpose stated subject to precautions. 


Secretary Home & Department (2) 



Government of Orissa to the Government of 
India (regarding access to legal advice for S.Ps) 


I'ile No. 44/12/44 - Home Poll (1) 
|.\A1| 


Telegram R 

From . . Orissa, Cuttack. 

!<'... Home Department, New Delhi 
No. I6-C 


Confidential 

2226 


Dated (& received 9th) March 1944 
T.O.O. 1840 
T.O.R. 2300 


^ out telegram No. 2l%* of February 26th. Provincial Government see no objection to grant 
one interview with lawyer in each case for purpose of framing representation. 


‘ l>«c. 176 (dt 2.5.2.44). 


Secretary & Department 
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Official Notings — Access to legal advice for 
S.Ps (dt 14.3.1944-20.3.1944) (extracts) 


File No. •M/32/44 - Home PoU (I) 
(NAIj 


The sense of Piovincial Governments’ replies is clearly opposed to the granting of interviews 
for the purpose of framing representations under section 7 of Ordinance III and indeed th« 
only ground on which it seems possible to defend such interviews at all is on the view, takt^n 
by Madras, C.P. (and Delhi) — but controverted by Ix^gislative Department — that the proviso 
to section 1 1 (2) of the Ordinance conveys or implies a right to such inten iews. Neither As.sani 
nor Onssa, who express themselves mildly in favour of such interviews show any signs ol 
having considered the question at all deeply or advanced any rca.sons for their views. 

2 . Our view, based both on the advice of legislative Department (page 7 ante) and on 
the objection in pnnciple pointed out by Provincial Governments of which the chief aie. 

(a) The opportunity for illicit communication and the danger of relaxation in security affoidcd 
bv such interviews and 

j 

(b) ITie fact that proceedings under section 7 of the Ordinance cannot be tailed legal 
proc eedings in the full sense of the word and tliat die representation being framed l egaid 
to n.atters of fact and not of law, legal advice is not necessaiy, 

must clearly be opposed to the granting of such interviews. It is for orders, however, whether 
vw‘ are to treat this as a matter of principle in which we ask Provinces to follow' our lead, oi 
whether we should leave it to their discretion, pointing out what we conceive to be die coiiclI 
legal position and stating die reasons of policy for the view we propose to adopt. If the foirnei 
iourse were adopted, we should not I think meet any considerable opposition fiom an\ 
Provincial Government, once the legal issue were cleared. 

d. A further point arises from the two letters from security prisoners Arobindo and 
Dwijendra Bose submitted for orders on the linked files No. - Poll (I) and 44/51/11 

Poll (I).’ In diese letters, the security prisoners in question contend th.it Satish Chandra Bose,* 
their father/uncle, is their legal adviser; they propose, therefore communicating to him by leitci 
die grounds of (heir detention and seeking his advice. It seems clear enough that such an 
action attracts the proviso to section 1 1 (2) f)f the Ordinance and is not therefore legally barred. 
Since it is correspondence between a security prisoner and a near relative on what mirst, I 
think, be held to be a family matter, it is also permissible under the Security Prisoners Order. 
It seems to me that if our decision is against allowing interviews with legal advisers, we should 
equally oppose any such correspondence with legal advisers, but it is not very clear whai 
formal grounds we can advance for this decision. Rule 13 (4) of the Central Govemnieni 
Security Prisoners Order gives discretion to withhold any communication likely to be detrimeii 
tal to the public interest or safety and might be held to justify refusal to deliver these letters. 
As far as the principle is concerned, the objection at (a) above does not of course apply, but 
that at (b) does. This point also is for orders. 


SJ.L. Olver 
14.3.44 
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If one Province permits interviews with legal advisers, the position of those who don't wish 
become invidious & we should I think consider it a matter of principle and ask for uniformity. 

2. Para 3 Mr Olvers’ note, I think communicating with the lawyer, even though he may 
be the uncle or father should logically be disallowed — Rule 13 (4) will cover the case. 

V. Saliay. 
15.3.^. 

Will H.M. please see the noting extracted at page 1 of the notes on this file and the Flag ‘B' 
Summary of replies received to our p. 3/cor. telegram of February 25tli. 

I think we should decide not to allow interviews with legal advisers for the purpose of 
preparing representations under Ordinance No. Ill, so far as our own security prisoners arc 
concerned. I think we should also inform Provincial Governments accordingly and ask those 
who have started the practice of allowing such interviews to discontinue it if possible. I have 
no doubt myself that the correct interpretation of the proviso to section 1 1 of Ordinance No. 
Ill is that given at ‘A’ in Under Secretary's note of the 29th of February.^ This might be 
t'xplained to Provincial Governments. I do not think tliat disclosure to near relatives by means 
of conv.spbiidcnce would be protected by the Security prisoners Order. The representation 
IS a matter between the person detained and the executive autliority that detained him. We 
have already urged Provincial Governments to enforce section 1 1 and, as H.M. is aware, the 
C.P. Government is already prosecuting the Hilavada for a breach of that section. I agree that 
the main object is to prevent publicity for these representations, but even if near relatives were 
allowed to see them, but not allowed to publish them, there would be the beginning of the 
trouble. 

Applications from individual Central Security Prisoners which raise tliis point will be setded 
111 the light of H.M’s orders. 


15.3.44. 
(R. Tottenham) 
Additional Secretary. 

I agree generally with Additional Secretary. I think we should explain the legal position and 
dismiss the idea that the proviso was intended to create a right to interviews for purpose of 
these representations or to override the Security Prisoners order. But we cannot forbid provinces 
to allow such interviews since it rests with them to determine the manner in which repre- 
sentatioas shall be dealt with and considered. On the whole however it would be better if 
procedure everywhere follow the majority practice. 

I'he Bihar procedures for interviews seems good and might be brought to notice. 

Maxwell 

20.3.44 

* Not printed — In this connection documents in Chapter XVI may be seen (10, 12 and 25). 

Doc. 181. 'Fhis refers to the last part of SJ. Giver’s note of (hat date. — Ed. 
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Government of Central Provinces & Berar to 
the Government of India — Access to legal 
advice 


File No. 44/12/44 - Home Poll (I) 
|NA11 


Confidential 

2 \\\ 

Telegram R 

From . . . C.P. Nagpur. 

To . . . Home Department, New Delhi 

No. 580;3 Dated (and received I6lh) March 1944 

T.O.O. 2()K4 
T.O.R. 2m) 


Immediate 

Reference iny telegram No. 259/153.3 dated March 7th‘ regarding legal interviews to securiiv 
prisoners for the purpose of framing representations. We propose to allow unless Government 
t>l India see any objection. 


I Ihu- IW 


Secretary & Department ( 2 ) 



Government of India to the Government of 
CP & Berar 


File No. 44/32/44 - Home Poll (I) 
(NAll 


Confidential 

3(K):> 

I elegram R No. 306.5 dated 18th March 1944 

Prom . . Home Department, New Delhi. 

To . . . C.P. Nagpur. 


Important 

Your telegram No. .580/3, dated 16tli March.' Ijetter conveying Central Government’s views 
on general question of interviews with legal advisers for framing representations will be issued 
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shortly. Please await if possible. Most Provincial Governments arc opposed to grant of such 
interviews. 


1 2tX) 


Sir R. Tottenham (2) 



Extracts from Fortnightly Report from Bihar for 
the first half of March 1944 


File No. 18/3/44 - Home Poll (1) 
INAI] 


It is reported from Darbhanga that the acquittal of Janki Raman Mishra* by the High Court 
has caused a slight sensation since he is generally known to have led the attack on l^heriasarai 
when iinng had to be resorted to. 



Government of India to the Government of 
Bombay (final views of the government on 
access to legal advice for S.Ps) 


Kile No. 44yCI2/44 - Home Poll (I) 
|NAI1 


Confidential 

3174 

Telegram R No. 3174 dated 21st March 1944. 

I rom . . . Home Department, New Delhi. 

To . . . Bombay Special Bombay. 


Express 

Your telegram No. S.D.V./5919 dated 2()lh March.' Puipose of proviso to section 11 (2) of 
orcliiKuice III was to allow security prisoner to show communication and representation under 
section 7 to legal adviser for preparation of case in e.g. habeas corpus proceedings though 
disclosure in court would remain barred. We arc advised that proviso clearly creates no right 
to legal advice for framing representations nor overrides provisions of Security Prisoners Order 
regarding legal interviews. We deprecate grant of such inter\dews and tliis is the view held by 
great majority of provinces. While we cannot insist that no Province should allow such 
interviews, we consider uniformity desirable and should prefer majorit)^ practice of refusing 
these interviews to be followed throughout. We also consider correspondence between 
l^risoners and legal advisers for this purpose should be prohibited. 
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2. Bihar practice which we commend is for Divisional Commissioner and Deputy Inspector 
Cencral of Police to interview each detenu and assess his case. 


Secretary & Department (2) 

I Not printed. 



Government of India to all the provinces 
regarding access to legal advice for S.Ps 


File No. 4^1/32/44 - Home Poll (I) 
[NAIJ 


Confidential 

SilFi 

Telegram R No. 3175 dated 21st March 1944. 

From . . . Home Department, New Delhi. 

Fo . . . Chief Secretary, Madras/Benga][/the United Provincesythe Punjab/Bihar/ 

CViitral Provinces/Berar/Assam/ North-West Frontier Province/Orissa/Sind. 

Express 

Our telegram No. 21% dated 25th February.' Purpose of proviso to section 1 1 (2) of Ordinance 
III was to allow security prisoner to .show communication and representation under section 7 
to legal adviser for preparation of case in e.g. habeas lorpus proceedings though disclosure in 
court would remain barred. We are advised that proviso clearly creates no right to legal advice 
for framing representations nor overrides provisions of Security Pri.soncrs Order regarding 
legal interviews. We deprecate grant of such interviews and tliis is the view held by great 
majority of provinces. While we cannot insist that no province should allow such interviews, 
^^'e consider uniformity desirable and should prefer majority practice of refusing these interv iews 
to be followed throughout. We also consider correspondence between security prisoners ;uid 
legal advisers for this purpose should be prohibited. 

2. Bihar practice which we commend is for Divisional Commissioner and Deputy Inspector 
Geneial of Police to interview each detenu and asses his case. 


Doc. 176 (dl 25 2.44). 


Secretary & Department (2) 
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Government of Bihar to the Government of 
India (regarding petitions of security prisoners 
addressed to the High Court) 


File No. 44/37/43 - Home Poll (I) 
[NAI] 


Biliai Secretariat. 

Political Department. 

D.O. No. 18K5C Patna, 

The 31st March 1944, 


My dear Tottenham, 

Pleas: rci. • your D.O. letter No. AAfM/4'3 - Poll (I), dated the 4th March 1944* addressed 
to Godbole. Petitions addressed by security prisoners to the High Court are now forwarded 
to the High Court and if the petition is addressed to the High Court of anotlicr Province it 
IS sent through the Government of that Province. As desired, we will henceforth send to the 
Government of India any petition addressed to them or to a member of the Government of 
India by the Central Government security prisoners, and will also send to the Government 
of India copies of petitions addressed to the High Court by the Central Government security 
prisoner. 


Yours sincerely. 
Signed 
(illegible) 

Sir Richard Tottenham, CSI, CIE, ICS, 

Additional Secretary to the Government of India, 

Home Department 

I Doc. m. 


<!>• 4 ^ 
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, Government of Madras to the Government of 
• India (access to legal advice for S.Ps) 

File No. 4-1/3:4/44 - Home Poll (I) 

(N.\II 

No. S/14J - 4/44, Dated, 1st April 1944. 

From 

G.W'. Priestley Esq., CIE, ICS, 

Chief Socretarv' to die Government of Madras, 

Fort St. George, Madras. 

lo 

The Se(Tetar\’ to the Government of India, 

Home Department, New Delhi. 

S.r. 

Secuntv prisoners - Representation against grounds of detention — legal a.ssistaiKe -- Home 
Department Serial No. 21. Telegram No. 3175, dated 22^-3 -1944.‘ 

In the tel‘ .^ram cited above the Government of India- 

(a) Point out that the proviso to section 1 1(2) of the Restriction and Detention Oidinaiu e. 
1-1^14. was only intended to allow security prisoners to show any communication made 
to them under section 7 to their legal advisers for preparation of cases, for instance 
in Habeas Corpus proceedings, 

(I Interpret the proviso iis clearly creating no right to legal advice for framing n'pic 
sentations and as not overriding the provisions of vSccurity Prisoners (.)rdei regarding 
legal interviews, 

(c) C onsider that following die practice adopted bv the majority of Provinces interv iews 
between the security prisoners and legal advisers should be piohibited, and 
^d) rhat correspondence between security prisoners and legal advisci-s .should be 
prohftnted. 

2. It is observed dial paragraph 11 (10) (b) of the Central (jovemment Security Prisoneis 
Order, 1!I44, allows a security prisoner to interview his legal adviser in connection with a legal 
proceeding to which he is, or will be, a party. 1 he (iovernment of Madras find it difficult to 
confine the meaning of the expression ‘legal proceeding’ to a proceeding taken in a regulai 
court of law. Section 7 of the Restriction and Detention Ordinance, 194-1, specifically gives a 
detenu the right to make a representation against tlie grounds of his detention and the authorities 
concerned ari' bound to afford him the earliest practical opportunity of doing so. llie various 
proceedings under the Ordinance, which involve the liberties of the subject are evidently not 
purely of an administrative character. In the opinion of the Government of Madras, it would 
be a veiy narrow interpretation jf die language to regard these its not being legal proceedingJ* 
merely for the reason that the authorities by or before whom such proceedings are taken are 
not regular courts. 
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3. 'rhe proviso to section 1 1 (2) of the Restriction and Detention Ordinance, 1944 definitely 
contemplates and authorizes the disclosure by the person detained of the contents of the 
communication of grounds to his legal adviser. There is necessarily presupposes the availability 
of a legal adviser for advising on a matter in regard to which the grounds of detention are 
relevant. If the preparation of the representation is excluded from this categoiy', it is difficult 
to imagine any proceedings to which the grounds of detention can be relevant, for an order 
of detention cannot be called in question in any court and all pending proceedings in which 
such an order is called in question are automatically discharged under section 10 (1) and (2) 
of the Ordinance. 

4. 31ie Government of India point out that the proviso refers to the preparation of a case 
in Habeas Corpus proceedings. 'Fhe only such proceedings recognised by the law in this country 
are those under section 491 of the Code of Criminal Procedure and section 10 (1) of the 
Restriction and Detention Ordinance, 1944 specifically lays down that courts have no power 
to make any order under section 491 Criminal Procedure Code in respect of an order made, 
or having eflcct, under the Ordinance. The preparation of a case in Habeas Corpus proceedings 
in respect of an order of detention is thus rendeied entirely futile by section 10 (1) of tlic 
Ordinal' cc and it is difficult to believe anyone would take the Uouble of preparing such a 
( ase. rhe (Joverninent of India’s reference to the proviso to section II (2) as intended for 
Habeas Corpus proceedings appears therefore to be based on an erroneous interpretation. 

:). In tlic circumstiuiccs stated in the foregoing paragraphs I am directed to say that die 
(rovernment of Madras would prefer, so far at least as tlieir owm security prisoners are 
( oni erned, to adhere to the existing practice according to which under a formal order issued 
on the 10th Februar)^ 1944 those prisoners are given all reasonable facilities of correspondence 
to obtain legal advice in making tlieir representations and are allowed one interview with their 
legal advisers for tlie purpose. 


1 Sec Dor. !204. 


Your obedient sefv'ant. 
Chief Secretary. 



Official Notings — Case of undertrial prisoners 
(dt 1.4.1944-26.4.1944) (extracts) 


Govt, of Madras Pub. (Gen.) Dcpl. 1943 CJ.O. No. 117 
I'l’.N.A.] 


Extract of orders in circulation on the case of iindertrial prisoners connected with C.D.M. in 
Madura. 

The execution of bonds may be omitted. It may be made clear to the individuals that if 
they do not behave themselves, they will be put in jail. 


I rom the D.M. Trichinopoly Re.D.I. 281/44 dated 11-4-43. 


H.M.H. 1/4/44 
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Ilie D.M’s recommendation to withdraw the prosecution of tlie 12 persons who have 
tendered apologies may perhaps be accepted. A draft memo, embodying tlie above orders 
is submitted for consideration. 


Signed 

20^i-i4 

This is the case of a Conference at which objectionable leaflets were distributed and resolutions 
passed approving of the A.l.C.C. resolution and condemning the 'beastly repressive polic) ' 
of the Government — please see p. 3 of.* It was on 12-9-43, long after the results of the C.U. 
Movement could be seen. 

In the 0$., there seems little room for this plea that the accused were misguided or misled. 
It is for orders whether this Department may recommend against withdrawal of the prosecution. 


Signed 

21/4/44 

Twelve out of the total fourteen have apologized. I would accept the apologies. It will probably 
make the other two contemptuous of them. 

22,4.44. 

Signed 

No, let the c.tse go on. If they are imprisoned we will consider releasing them later. It look^ 
to me to be a put up job and I am not prepared to create the impression that people can do 
what they like and then put in an apology and get off. 


I Not pnnted — llipve ait; rffcrcntcs Ut pajjr numben in the hip poniemrd 


2(>.4. 1 1 



Government of India to the Suptd of Police, 
Delhi (Krishna Nair’s case)* 


File No. 22/61/44 - Home PoU (I) 
INAI) 


D.O. No. 22ytil/44 - Poll (1) 

Government of India, 
Home Department, 

New Delhi- 
3Td April, 1944. 


Immediate 


My dear Mellor, 

llus evening’s telephone conversation. I enclose a copy of our letter No. 2!^il/44 - Poll (I) 
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dated 27th March, 1944 and its enclosure.^ Could you kindly let us have a reply as early as 
possible tomorrow. ^ 


R.C. Mcllor, Ksq., I.P., 
Superintendent of Police, C.I.D., 
Dtlhi. 


Enclosure 

Department/Oflice 

Letter 

Draft Memorandum. 
'IVlegran^ 

No. 22/G1/44 - Poll (I) 
Delhi. 


Yours sincerely, 
(S J.L. Olver) 


File No. 
Serial No. 


Dated 27.3.44. 


Please supply so as to reach us not later then 2nd April, material for reply to enclosed copy 
of q n.-* proposed to be asked by Sardar Mangal Singh - The Legn. Assembly re: Krishna 
Nair. 


SJ.L. Olver. 

I Sc*o Docs 2, 5 & 6 in Chapter I Sect A. 

') Not printed — See Docs 212 and 214 for answers to tlie question asked by COl 
A Not printed. 
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Government of India to the Government of 
Bihar (regarding the case Shibbani Lai vs King 
Emperor) 


Govt of Bihar Pol. (Spl) File No. 461/1944 
(Bihar State Archives] 


Government of India. 
Home Department 


Express Letter 

From 

Home, New Delhi. 

To 

.All Provincial Governments. 

No. 44/90/43 - Poll (I) New Delhi, the 3rd April 7944. 

Our attention has been drawn to the judgment of the Sessions judge, Gorakhpur, United 
Provinces, ui the case Shibban 1^1 vs. King Emperor holding that the United Provinces 
Government was not competent to make an order under Defence Rule 26 (1) (c) forbidding 
tile appellant to * enter or reside in any district of the Gorakhpur and Benares Divisions.* 

2. Without entering into detail, the decision of the Court may be described as based on 
the proposition that clause (c) of sub-rule (1) of Defence Rule 26, the wording of which must 
be striedy interpreted, provided power to prohibit a person from being in a certain or plac e 
but not from entering it 

3. Defence Rule 26 being in abeyance, all orders of extemment will now be made under 
the corresponding clause (c) of sub-section (1) of section 3 of the Restriction and detention 
Ordinance (Ordinance III of 1944), while any existing orders under Defence Rule 26 (1) (c) 
remain valid by virtue of section 6 of the Ordinance. Clause (c) of sub-section (1) section 3 
of the Ordinance repeats the exact wording of Defence Rule 26 (1) (c), however, and the 
argument reproduced above applies equally to extemment orders made or validated under 
the Ordinance. We coasider it important, therefore, that future orders of extemment should 
follow closely the exact wording of the clause, that is to say, that they should prohibit tlie 
person concerned from ‘being’ in the area of place in question. Such an order will, of course, 
be equally effective in preventing him from ordering the area or place, since immediately he 
has entered it, he is in it and has, therefore, contravened the order. We consider further that 
the wording of any existing extemment orders should be reviewed and that any orders vitiated, 
on the view taken in the judgment referred to above, should be replaced by fresh orders in 
the terms recommended. 


(R. Tottenham) 

Additional Secretary to the Government of India. 
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The Chief Commissioner, Delhi to the 
Government of India (Krishna Nair’s case) 


File No. 22/51/44 - Home Poll (I) 
(NAI) 


Express Letter 

From 

The Chief Commissioner, 

Delhi. 

Fo 

The Government of India, 

Home Department 
New Delhi. 

No. F.lI/ll/44-'Generai. Delhi, dated the 4th April 1944. 

Reference Home Department Express Letter No. 22/til/4-f - Poll (I) dated the 27th March 
1914/ regarding Assembly Question* D.29 (Sardar Mangal Singh). 

A draft reply is enclosed. Action is being taken to verify the classification ordered on the 
third conviction of the prisoner in question, and tliis information will be furnished as soon as 
it IS obtained. 

I'hc prisoner has been transferred in tlie ordinar)' course to serv e his sentences in a jail in 
the Punjab, but no information is available here to show in what particular jail he is at pre.sent 
(ltdained or in which category he is actually being treated. 

I will consider the question of classiftcation further as soon as the full facts have been 
collected, but in the meantime the reply proposed to part (d) of the question appears 
appropriate. 

(If it is conect that the second conviction has been set aside in the High Court, then the 
proper classification for the prisoner now would seem prima facie to be ‘Civil Disobedience 
1912* and it is probable that the jail autlionties in tlie Punjab have already acted accordingly). 

Superintendent of Police, C.I.D. 
For Chief Commissioner, Delhi. 


Ends. I. 

(r.H. 

Assembly Question 811 (Sardar Mangal Singh) 

Draft Reply 

(a) And (b). Since August 1942 the person named (Krishna Nair) has been convicted in 
three cases as follows: 

(i) By one of the Special Magistrates in Delhi, on the 4th December 1942, on a charge 
under Defence Rule 26(5B). Sentenced to two years rigorous imprisonment. Appeal 
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dismissed by the Sessions judge, Delhi, on tlic 3rd September 1943; appeal to tlie 
High Court at Lahore dismissed in March 1944. 

Classified, at the time of this conviction, as a ‘Civil Disobedience 1942’ prisoner. 

(ii) On the 27thjanuar\' 1943, by the same magistrate, on charges under sections 148/43() 

I.P.C. and Defence Rule 35. Sentenced to two years rigorous imprisonment. Appeal 
rejected by the Sessions judge on the 7tli September 19*13. A report has appeared 
in the press to the effect that an appeal against this conviction was accepted in the 
High Court at Lahore on the 11th March HM l, but no intimation to this ellect has 
yet been received by the Courts in Delhi. 

The offence being one involving violence, the convicted person was not given the ‘Civil 
Disobedience 1942’ classification but was ordered to be treated as a prisoner in the ordinarv 
‘C' class. 

(ill) Convicted again on the 22nd April 1943 on a charge under section 52 of the 
Prisoners Act 1894 and sentenced to five years rigorous impri.sonment. 

It lias not been possible, at short notice, to verily the classification made on this occasion, 
but it was probably *C*. 

(c) Yes. 

(d) If the prisoner seeks to have his classification changed the relevant rules allow him to 
subm. a revision application through the Superintendent of the jail in which he is conlined 
to the local Administration. 


I jicUjsure to Doc 20H ~ the enclosure to the letter 27.3 4-1 is not printed. 



Official Notings (extracts dt 4.4.44) — (regarding 
Krishna Nair) 


I-ile No. 22/61/44 - Home PoU (I) 
|NAI| 


I spoke to Mr Mellor about this (Krishna Nair\) case yesterday. He said that they had not 
received our letter of 27-3-44 and a copy was therefore sent yesterday evening by hand to 
which he has promised us a reply today. 

2. Meanwhile, I put up a draft reply based on the information given in serial No. 1 of Cilt' 
No. 3/!i2/43 - Poll (I) below, supplemented by what I was able to gather about the case from 
.Mr Mellor on the telephone. 

3. I understand that Krishna Nair was in fact convicted in the Gheora case (number (ii) ut 
Mr Askwith’s letter referred to above) in the lower court but finally acquitted on appeal or 
revision in the High Court. He is now apparently serving a sentence for contravention of one 
of the provisions of a restriction order to which he was subjected. In accordance with the Punjab 
orders an extract of v^ich is at appendix to notes he is believed to be placed in the Special 
class reserved for persons convicted or detained in connection with the C>>ngreaB movement.' 
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4. An alternative reply to parts (a) and (b) would be ‘No’ and ‘Does not arise’ but this 
would doubtless give rise to supplementaries and it may be desirable to give rather fuller 
leply drafted. 


Additional Secretaiy. 


4. k44. 
(SJ.L. Giver) 


41ie reply is for approval. We have to accept the principle that Delhi prisoners confined in 
Punjab jails are governed by Punjab Jail rules. 


K. TottenhcUii 
4/4 

Further information has been received from C.C., Delhi, ^ regarding the question for tomorrow' 
about Krishna Nair. It appears that persons convicted of crimes of violence in connection with 
(lie Oingress Rebellicm (as Krishna Nair was in the railway station case) are placed in Class 
C". Kiir.hn« Nair has recently, according to Press reports, been acquitted by the Lahore High 
C’oiiii on appeal in that case; but he is still serving a sentence for contravention or restriction 
Older or something of that kind. 

2. For such an offence he w'ould apparently be entitled to Special class of treatment and 
has the right to appeal for such treatment. We have no information that he has been re classified, 
but that the Delhi autliorities assume that this will be done if it has not already been done. 

A. 4'he answer to the different parts of the question I tliink (a), (b) ;ind (d) might be — 
in accordance with the practice under the Punjab rules, Mr Krishna Nair, who was convicted 
of a crime of violence in connection with the August disturbances, was placed in Class “C”. 
His conviction in that case is reported to have been upset on appeal, quite recently, but he 
is still serving a sentence for a less serious offence in respect of which he would be entitled 
to spi'cial class treatment I'he question of his re classification w'ill certainly be considered, if 
it has not been revised already.’ 

t Fhe portion referring to his classification on a previous occasion will also require 
altcMation. I'he information is that on that occasion he was placed in Class ‘B’. 

(R. Tottenham) 
Additional Secretary 4.4.44 

1 Appc^tidix to notes not printed. 

Doo. 210. 


<l> •<!> 



1338 Towards Freedom: 1943- 1944 



Question in CLA regarding Krishna Nair 


File No. 22/t)I/44 - Home Poll (I) 
fNAll 


Resolution 
Final List 
Admitted List. 


Legislative Assembly 

Lbi \o. 

I'he Question, is down for meeting on the /).4.1944. 

HI I. Sardiu- Mangai Singh: Will the Honourable the Home Member please state. 

(a) Whether it is a fact that Mr Krishna Nair, a civil disobedience prisoner of 1942 from 
Delhi, is being treated as a non-political 'C’ Class prisonei in the Lyallpiir District Jail; 

(b) By whom his chissification as a non political 'C* Class prisoner was made; 

Whe’‘UT it IS a fact that during the last Saty'agraha movement he w'as placed in liie 
‘B* Cla.ss; and 

(d) Whether (lovernmcnt will reconsider his case and put him in a better class as a political 
prisoner.'* 


Legislative Assembly 

On. No, 811 

(To be* answered on the 5th April VJ44) 

Reply to Sardar Mangai Singh’s starred question No. HI I regarding Mr Krishna Nair. 

I h Honourable Sir John Thome: 

(a), (b) and (d). In accordance with the practice under the I\jnjab rules, Mr Kiishnan Nan, 
whf) was convicted of a crime of violence in connection with the August disturbances, wa.s 
placed in Class ‘C’. His conviction in that case is reported to have been upset on appeal quite 
recently, but he is still serving a sentence for a * -ss serious offence in respect of which he 
would under the Punjab rules be treated as ‘special class.’ "Hie question of his re classification 
will ( ertainly be considered, if this has not already been effected. 

(c). I believe this is correct. 

1. Sop carlioi Oocumrnls 208, 210 & 211. 


<»• 4 * -(K* 
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Extracts from Fortnightly Report from Bihar for 
the second half of March 1944 


File No. 18/3/44 - Home Poll (I) 
[NAI] 


The Japanese broadcasts have of course been making much of the invasion, and p<uiicularly 
Subhas Chandra Bose, who appeals to India for another rising like that of August 1942. The 
news of the invasion is reported to have been welcome among some of those detained in the 
jails of the province and among a section of the students. 'Hie calls for a repetition of the 
sabotage and arson of 1942 unfortunately coincide with a spate of acquittals and reduction of 
si-ntpn< es in cases connected with the 1.942 disturbances, which has had an encouraging effect 
on the subversive elements and a somewhat depressing effect on the police. 



Extracts from Fortnightly Report from Bombay 
for the second half of March 1944 


File* No. 18/3/44 - Home Poll (1) 
1NAI| 


(loveinmcnt’s defeat in the Central Assembly* in regard to Pandit Laxmikant Maitra's cut 
nmtion to censure the abuse of powers under the Defciu c of India Act and Pules was noticed 
\)\ a few papers which adversely commented upon die official policy in the matter. The 
Bombay (Jlironirle wrote: 

riip Home Member failed miserably in his attempts to explain or condone tlicm (i.e., instances of 
niisu.se). . . . 'Flic reviewing of cases by practically die very' persons who had before approved of 

dtdenlion widiout trial is a wortliless subsUtute foi an examination by Independent advisory bodies 

Ihii it IS no use arguing with people who ;ue constituUonallv irresponsible. 

I he Nutan Gujarat observed: 

Ihe agony of the people has been expressed in die resolution ai:d it has echoed the resentment not 
ut the one or die other section of the people ut of the whole ot India. Fhe enlorccment of die Act 
lias virtually set up an outright pohcc-i aj in die country . If Ciovemment fails to pay heed to the underlying 
iiUMiniig of the protest, then the present feeling of bitterness between the people and the Government 
'ill, without doubt, develop into a feeling ol acute animosity. 


debates » Vol. I, li^t4 
|NMMl.|. 
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, Extracts from Fortnightly Report from Bombay 
• for the second half of March 1944 

File No. - Home Poll (I) 

[NAI] 

PoliiicaL 'ITie work of reviewing detention orders under the Restriction and Detention Or 
dinance is now in progress. Sufficient time has elapsed for all those who wanted to reply to do 
so. Ihe upper strata of Congress leaders who were arrested in the firet few days of the movement 
as a preventive measure have so far maintained disdainful silence and it seems clear that tliev 
do not propose to make any representations. 'Fhe very' few who have bothered to reply have 
taken die familiar line that the All India Congress Committee resolution did not itself originate 
a mox'cmcnt, that a civil disobedience campaign was contingent on die failure of Mr Ciandhi's 
approaches to die Viceroy and that it is a perversion of truth to say diat the resolution tended 
to impede the successful prosecution of the war. Those sccurit)' prisoners who are charged with 
ha\'ing assisted underground organisations or taken part in sabotage activities have protested 
dial the notices are very vague and have asked for particulars of offences which they aie 
supposed to have committed; in the meanwhile they body deny the official charges. Experifuicc 
upto now has unfortunately revealed that the Ordinance has achieved nothing which could not 
have been done just as well by merely executive instructions, and it is in fact clear dial by 
raising hopes which have not been fulfilled the Ordinance has given rise to a feeling, among 
secunty prisoners and their friends, that it is something of a fraud dre$.sed up in liberal language' 


, Government of Assam to the Government of 
• India 

File No. 44/32/44 - Home PoU (I) 

INAI] 

Government of Assam 

Home Department Confidential Branch 

No C 66/43/122 dated Shillong the 5th April 1944 

From 

H.G. Dennehy, Esq., C.S.I., C.I.E., I.C.S., 

Chief Secretary to the Government of Assam 

I'o 

The Secretary to the Government of India, Home Department. 

Reference: Your telegram No. 3175 of 23.3.44.* 

Sir, 

With reference to paragraph 2 of the above telegram, I am directed to say it is considered 
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that the adoption of the Bihar practice in Assam would be unprofitable and extremely laborious, 
in present transport condition especially as there is only one Commissioner and one D.I.G. 
Police in this Province. Most of the detenus in Assam are in Jail because this Government 
cannot afford to take risks in view of the geographical situation of the Province. 

I have the honour to be 
Sir, 

Your most obedient seivant. 

Dennehy 

Chief Secretary to the Government of Assam, 

Home Department. 

I Doc. 204. 



Summary of replies from the provinces 


File No. 44/32/44 - Home PoU (I) 
[NAI) 


Summaiy' of replies to our telegram of 25-2-44. ‘ 

Madras — Proviso to Section 11 (2) of Ordinance III implies that legal advice is permissible 
and is already being allowed, to those who desire it. 

Bengal — Are opposed to permitting legal advice on grounds of principle and expediency 
and if legal advice arises only when a remedy at law is .available (Section 10 of Ordinance 
III) and permission in such cases would set up a precedent for similar demands for legal 
advice in framing all sorts of representations. Communications may state the grounds of 
detention in general terms and a prisoner is only to admit., deny or explain tliem away and 
no legal advice is necessary. Number of prisoners being large such interviews would add to 
strain on security organisation. 

HP. — Opposed to any such interviews from security point of view and because replies would 
deal with questions of fact and no points of law arc involved. 

Punjab — Strongly opposed to granting interviews as legal advice in matter of fact is not 
necessary. 

Bihar — Reasons for detention communicated are bald statements unsupported by evidence 
and replies are likely to be bald denials for which legal advice is not required. Divisional 
Commissioner and D.I.G. Police will be interviewing prisoners to hear their cases. 

C.P & Berar — Provincial Government are advised that proviso to section 1 1 (2) implies such 
interviews which may be allowed. Even otherwise Provincial Government considers interviews 
should be permitted on analogy of practice adopted in respect of habeas corpus application 
subjected to precautions. 



1342 Towards Freedom: 1943-1944 
Assam — No objection, 

N. W.F,P. — No request for such interviews received nor do Provincial Government consider 
the concession necessary. 

Orissa — Provincial Government sec no objection to allowing one such inteiview in each case. 

Sind ~ Have not permitted legal advice for this purpose and arc opposed to such pennission 
being granted. 

1 Doc. 1 76. 

, Official Notings (extracts) (6.4.44-14.4.44) 

• (legal advice question) 

File No. 44/32/44 - Home Poll (I) 



... I am still inclined to the view expressed in my note of 29-2-44‘ that the proviso to 
section 1 i (2) of the Ordinance as drafted by Mr Bartley does represent a certain divergent e 
from the views expressed by Additional Secretaiy and H.M. in their notes of 25/2(>-B^-43 ’ 
Although the explanation of the proviso given in our telegram of 21-3-44* is not quite so 
stupid iis Madras make out in para 4 of their letter,^ since they have failed to take into account 
the fact that habeas corpus proceedings can still be taken in respect of an order which the 
Court considers was not made in good faith under the Ordinance, it is nevertheless I think a 
somewhat strained interpretation. While agreeing that the proviso confers no right to an\ 
intemew, I would suggest that it does raise a distinct presumption that Government’s intention 
was to grant such interviews. 

2. ITie only way that I can see of making the position absolutely clear would be to delete 
the proviso altogether. In view of the provision in sub-section (2) enabling the Central or 
provincial Government to authorize disclosure where necessary, I am doubtful whether the 
proviso serves, any really useful purpose. The number of cases in which the proviso would 
be likely to operate is clearly very small and there would be no difficulty in the Government 
concerned giving ad hoc permission for disclosure in such cases. I would be inclined to 
recommend therefore that, along with the amendments under consideration in the linked lilc 
No. 44y23/44 - Poll (I), we should delete the proviso to section 1 1 (2) of the Ordinance 

• 

6.4.44 
(SJ.L. Olver) 

I disagree with the conclusions in para 1 of Mr Olver’s note but agree that would be better 
to delete the proviso in question. 


V. Sahay 
6.4.44. 
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1 think we should certainly disabuse the Madras Government of this idea — which seems to 
me to be clearly incorrect — that proceedings under Ordinance III are ‘Legal Proceedings’ 
without the meaning of that term as used in the security prisoners orders. 

2, I also think that we should disabuse them of the idea that the specific intention of 1!)! 
C'PC in 10 precludes habeas Corpus applications altogether — pointing out that old DR 2h read 
with Rule 10 of the D-Act had practically tlie same effect as Rule 10 and that nothing can 
prevent habeas Corpus appliciitions in respect of orders alleged not to have been made, but 
only to have been made, under the ordinance. 

3. Whether the proviso to Rule 1 1 is really necessary is a moot point — on which we 
should like to have tlic opinion of the I^egal Department. I think we could get on without it 
— but I must say my inclination is to leave it as it stands. 

R. Tottenham 
7.4.44. 


I have no doubt that tlie consideration by Government under section 8 or section 9 of the 
( )idinance of any representation that may be made by a security prisoner against his detention 
IS not n I. ;’/d proceeding within the meaning of clause 1 1 (10) (b) (ejuoted at A in FR. of the 
( lential (iovemment Security Prisoners Order. Fhe expression ‘legal proceeding' usually means 
.1 proceeding regulated or prescribed by law in which a judicial decision may or must be 
given; in other words, a proceeding in a court of justice w'here a partv pursues a remedy 
which the law affords him — Vide (he law' Lexicon of British India under ‘Legal Proceeding.’ 
2. I agree generally witli the second paragraph of Sir R. T ottenham's note. Since the Home 
Department consider tliat interv iews with legal advisers should not be permitted for the purpose 
ol preparing representations under the Ordinance and so far as other pur{)oses are concerned 
disclosures to a legal adviser could bo specially authorized by (Toveinrnent under section 11 
(2) the proviso is not essential. It certainly gives a layman the erroneous impression that 
(4)veinment will permit the employment of a legal adviser for tlie puipcjse of preparing 
i ( presentations to Government and its deletion w ill no doubt be criticised on the ground that 
M valuable privilege conferred on the detenus in Januaiy last has subsequently been withdraw'n. 

1 think then'fore tJiat it will be expedient to leave it in for what it is worth. 

K. Sundaram 
Dy. Seev. 

11.4.44. 

On the ‘legal proceeding’ point the Madras Government are, in my judgment, clearly wrong, 
but 1 see no prospect of convincing tliem. If, therefore. Home Department desire to preclude 
the possibility of the relevant paragraph under the Security Prisoners Order being applied on 
tlu‘ looting that action in accordance with sections 7-l> of the Ordinance involves a legal 
proceeding, they might, I suggest, amend the relevant paragraph by substituting e.g., ‘a 
pioceeding in a court of law’ for ‘a legal proceeding.’ 

1 cannot nwelf see any rational foundation for the impression referred to at A in 
Mr Sundaram’s note, though the correspondence show's tluU a number ol ostensibly intelligent 
fJeople have in fact derived that impression. 

d With reference to paragraph 2 of Sir Richiu^d 'l ottenham’s note, Press reports of sundry 
cases decided since the commencement of Ordinance III indicate that High Court have in 
lact regarded section 10 of the Ordinance as effective to applications under section 491 of tlie 
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Code in a manner in which section 10 of the Defence of India Rules was not so effective, 
and tlie point made by Sir Richard Tottenham should not, I suggest, be stressed. For (he 
purposes of the present controversy nothing turns on the appositeness of the Home Department 
reference to habeas corpus applications, which was in term purely illustrative. 

4. I think that die omission of the proviso to sub-section (2) of section 1 1 is to be deprecated 
not only on publicity' grounds but also on the merits. It is inhcrcndy right that sub-section (2) 
of section 1 1 should not hit disclosures by a detenu to his legal adviser iuid the detenu should 
not be placed under die necessity of obtaining a previous authoiization to make such 
disclosures. 

G.H. Speiuo 
Secv 
12 . 1 . 11 . 

I think it might be worth making the amendment suggested by Sir George Spence in om 
Security Pnsoners Order and if agreed I will take this up separately. I put up a dnd't replv 
to Madras based on diis assumption. 

Id. 1.11 

(sj.L. (.)ivfM; 

\'. Sahav 
1 4-1-4 • 

May issue. I suppose other Provincial Cfovemments will be informed of our amendment to 
our S.P.'s order, when we make it. 

R. T()tlenh.jm 
14.1 11 

l OCK IK1 
1 . Hoc 7‘) 

^ ‘201. 

•1 Doc. 20() 

N<»t pnnied -- Sei* linal leUcr to Macira.> — Dot. ‘2'2() 


219 


Official Noting on the letter from Assam 
(dt 12.4.1944) 


FUc No. 44/3iy44 - Home Poll (I) 
{NAI| 


Notes in the Home Department 

Dy. No. 2.345/44 - Poll (I) 


Sr. No. 26 (Receipt) 


(Our File No. - Poll (I) on this subject is at present in legislative Department). 

2. We only commended the Biha- practice to other Pro^ncial Governments and if Assam 



Struggle in the Law Courts 1345 


cannot follow it, it does not matter much. Each case will, it may be hoped, be scrutinized by 
the Minister in charge and the Governor and that is suiTicient to satisfy the requirements of 
the Ordinance. 


I Doc. 2I«. 


.SJ.L. Olver 
12.4.44. 



Government of India to the Government of 
Madras (access to legal advice) 


I’ile No. Ufi'2/U - Home Poll (I) 
[NAI] 


(joveriimerit of India 
Home Department. 


Express Letter 

From 

Home, New Dellii. 
lo 

File Chief Secretary to the 
Ciovernment of Madras, Madras. 

No. 44/32/44 - Poll (I): New Delhi, the 15th April 1944, 

\ our letter No. S/143-4/44, dated 1st April, 1944, regarding legal assistance for security prisoners 
in the preparation of representations under section 7 of Ordinance No. Ill of 1944.* 

2. We do not accept your view that proceedings under section 7 of tlie Restriction and 
Detention Ordinance constitute 'Ix'gal proceeding.' It seems to us sufficiently clear that diis 
term must be held to refer to a proceeding regulated or prescribed by law in w'hich a judicial 
decision may or must be given, and, of course no question of a judicial decision arises under 
section 7. In order to set the matter beyond doubt, we propose amending the relevant provision 
ot the Central Government Security Prisoners Order, 1944, and to substitute for the term ‘legal 
proceeding’ in paragraph 11 (10) (b) of the Order the phrase ‘proceeding in a court of law.’ 

3. Our object in drafting the proviso to section 1 1 (2) of the Ordinance was to provide 
duit, in any legal proceedings of the nature described in the proceeding paragraph where 
security prisoner, took legal advice, discussion between the security prisoner and his legal 
adviser of any communication received or representation made by him under section 7 of the 
Ordinance should not be precluded. An illustration of the possible nature of such proceedings 
was given in the reference in our telegram of March 22nd to ‘habeas corpus’ proceedings, 
and we would observe that despite the provisions of section 10 of the Ordinance to which 
you draw attention the courts may still hold that they are competent to entertain habeas corpus 
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proceedings in certain circumstances, for example, when it is alleged that the order of detention 
only purported to have been made under the Ordinance and wjis not in fact so made. 

4. As already stated in our telegiam of March 22nd tliis is not a question on which we 
can insist on absolute unifomiity in all Provinces. We still consider however that such uniformity 
would be desirable. 


(R. 'rottenham) 

Additional Sccretaiy to the Covernnicnt of Incli.i 


1 Doc. 



Official Notings on Baldev Mitters’ case' 
(dt 17.4.1944-4.5.1944) (extracts) 


File No. - Home Poll (I) 

INAII 


Defence Department 

w f do nut remember to have heard about this Patna‘ High Court decision ;md w'ould likn 
U) know rn -re about it from Home Department if they have heard anything. Three copies ol 
the Calcutta Judgment may be sent to .Solicitor with the dralt endoi^ernent put up 


.\fter issue Home Department may see. 
IVI.U. 

Home Department 

D.D. u/o No. :U45 -DC/44 dated 21.4.41. 


S.R. Kaiwar, 17.1.11 


Notes in the Home Department 

f' D. have seen the Legislative Department papers about an appeal m this case in the federal 
Court. Tlieir u/o No. !-181d -DC/44, dated 2r>.4.41, refers. In another casr' according to pn^.ss 
reports, the Chief Jastice (jf the Lahore High ('ourt ha.s also held that he had no juiisdiction 
to interfere with the orders of detention in view of the provisions of Ordinance III of LM4. 

V. Sahay, 2..5. 1 1 

B.R.A., L.5.44. 

A }., L.5.44. 

Defence Department. 

H.D. u/o No. 3(i7b/44 - Poll (I), dated 2.5.44. 

Legislative Department might also be interested in the Lahore High Court judgment reported 
in the Hindustan 'Fimes of 2f)th and 28th April. 

landd Dot. Jf)8 
2. Docs 142 &UB. 


ifyM 
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Extracts from Fortnightly Report from Orissa for 
the second half of April 1944 


File No. 18/4/44 - Home Poll (I) 
[NAI] 


A number of Security prisoners have already been released and a number of notices, 
loinmunicating the grounds of detention, have been sent to those still under detenUon whose 
cases are to come up before the Committee which has been appointed by the Provincial 
(Jovernment to advise on tlieir cases. Reports received indicate the majority of the Security 
prisoners will not reply. One lady, the wife of Naba Krishna Chowdhury,* an advanced 
C.\>ngress Socialist, acknowledged receipt of the notice served on her with thanks for a ‘piece 
of fine Knglish literature.' 


O O O Order of the Government of India amending 

the security prisoners order 

File No. 44/32/44 - Home Poll (I) 

|NA1| 


No. 4IA)l/44 - Poll (I) 
(Government of India, 
Home Department. 


New Delhi, the 2 1st April 1944. 


Order 

In exercise of the powers conferred by sub section (4) and (5) of section 3 of the Restriction 
and Detention Ordinance 1944 (Ordinance No. Ill of HH4), the Central Government is pleased 
to direct that the following amendment shall be made in the Central Government Security 
Prisoners Order, 1944, namely; 

In clause (b) of sub-paragraph (10) of paragraph 1 1 of the said Order, for the woids ‘with 
a legal proceeding’ the words ‘with a proceeding in a court of law’ shall be substituted. 

(Vishnu Sahay) 

Deputv Secretary to the Government of India. 

N:22(21.4.44)-D. 
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or) i , Keshav Gokhale v. Emperor [Stone CJ., Kania, 
Wadia, Divatia and Chagla JJ. Full Bench 
(21 April 1944)] 

AIR, Vol. 32, 19*45, Bombay, p. 212 

Criminal application No. 585 of 1943, decided on 21st April 1944. 

R.A. Jahagirdar, KJ. Kale and D.M. Atharale - for Application. N.P. Kngineer, Advocate 
(General and B.G. Rao, Government pleader - for the Crowm. 

Stone C.J. — We are unanimous in our opinions on the various judgment, I am about 
to deliver is the Judgment of this full bench. We have before us two petitions under S. 4i)l. 
Criminal P C., 18!>H of Mr Keshav (iovid Gokhale, who has been brought up from Belgaiini 
(/eiitial prison where he is under detention. From these petitions which are duly alTirmed it 
appears that Mr Gokhale is a pleader practising in the Courts of die District of Belgaum and 
is also a Member of the Bombay Ix^gislative Assembly. 31ic following further fads, somt' ot 
which appear in Mr Gokhale’s petitions, are not in dispute: (1) I’hat the arrest was madt 
under R. 129, Defence of India Rules, by a Sub-Inspector of Police at Nippani which is U 
miles from Belgaum at 3 o’clock m the aftcnioon of 9th August 1!142. (2) I'liat Mt Gokhale 
was (»n ih^ das following conveyed to Belgaum Central Prison, where he was detained until 
the middle of March 1943, being dien transferred to Naik Road Central Prison, and sub 
sequently, retransferred to Belgaum Central prison, from when he has been produced btdort* 
us pursiijuit to an order of this Couil. (3) 'ITiat the document, by virtue of wliich Mr Gokhalt* 
IS detained, was signed by Mr C.N. Millard, District Magistrate of Belgaum, on 9tli August 
1912, in point of Ume belorc the actual arrest. (1) That on the same day as Mr Gokhale was 
anested Mr Millard issued a document or documents which led to the detention of about 
thirty other persons. (5) lliat as a result of reading an account in the newspapers of a decision 
of the Fedf'ral Court, Mr Ciokhale applied on 2nd September 1943, to the DisUict Magistiali* 
at Belgaum for a copy of the order under which he was detained. ’That he wjis not supplie d 
with any copy until 7th November 1943. 

Before parting with facts, we desire to state that every perstm under detention has a right 
to know the terms of the order under which he is detained, and tliat tlie delay in compls ing 
w ith Mr (fokhale’s request remains unexplained and is regrettable. 

By sub rule (1) of Rule 129, Defence f)f hidia Rules, 1939, any police officer, oi any 
(»ther officer of Government empowered in that behalf by general or special order ol the 
Central Government, or of the Provincial Government, may arrest without w'arrant am 
person whom he reasonably suspects of having acted, of acting, or of being about to iu i 
in amongst other ways ‘wdth intent to assist any state at War with His Majesty, or in *1 
manner prejudicial to the public safety or to tlic efficient iirosccution of War*. By sub-rule(2) 
of R.r29 it is provided that officer who makes an arrest under sub-rule (1) shall forthwith 
report the fact of such arrest to the FVovincial Government and may commit the pei-soii s<» 
arrested to custody: Provided tliat no person shall be detained in custody under this sub rule 
for cl penod exceeding fifteen days without the order of the Provinci^ Government, and 
that no person shall be detained in custody under this sub-rule for a period exceeding two 
months. 
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ITie relevant portions of R.26, as it stood on 9th August 1942, were as follows: 

(1) 'Ilic Central Government or the Provincial Government, if it is satisfied with respect to anv particular 
person that with a view to preventing him from acting in any manner prejudicial to the defence of 
British India the public safety, the maintenance of public order, His Majesty’s relations witli foreign 
prisoners or Indian States, the maintenance of peaceful conditions in tribal areas or the efficient 
prosecution of the war it is necessary so to do, may make an order 

(b) Directing that he be detained. 

Sub-rule (5) provides thml so long as there is in force in respect of anv person such an 
order directing detention, tlie person detained shall be liable to be detained in such place 
and under such conditions as the Central Government of the Provincial Government may 
from time to time determine. 

Under section 2 (5), Defence of India Act, 1939, the Provincial Government has the power 
to delegate its powers and duties. And on 19th December 1941, the Government of Bombay 
by a Notification in the Bombay Government (Gazette made the following order: 

No. S.D./W.3401 — In exercise of the powers conferred by sub-section (5) of S.2, Defence of India Act, 
1939 1939), the (jovemment of Bombay is pleased to direct tliat tlie powers or duties conferred 

or imposed on it by such of the rules of the Defence of India Rules as are mentioned the schedule 
annexed hereto sliall also be exercisable or dischargeable by all District Magistrates witliin the hand 
of their respective jurisdiction. 

'I'hc schedule contains amongst other rule.s, R,26 and R.129. 

On 7th August 1942, that is to say, two days before Mr Gokhale's arrest, by a further 
Notification being No. S.D.V.y^X) in the Bombay Government Gazette in similar terms to 
the format it was provided lliat the powers confeiTcd by Rule 26 (5) of the Defence of India 
Rules ‘shall also be exercised by all District Magistrates within the Province of Bombay.’ In 
lad R. 26 w'as subsequently held by the Fedeial Court in A.I.R. 1943 F'.C.l to be ultra 
vires; and two Ordinances, to which we will presently refer, were issued by the povernor 
“ General for the purpose of curing by reti ospective operation validity. The document, 
under w^hich Mr Gokhale has been detained since his arrest on 9th August 1942, is in the 
following terms: 

No. M.C. 62. 


Order 

Whereas the Government of Bombay has, by Notification in the Home Department (Political), 
No. S.D./W. 3‘tt)l, dated 19th December 1941, iuid No. S.D.V/30, dated 7th August 1942, 
direc ted that tlie powers conferred on it by R. 26 of the Defence of India Rules shall also be 
exercisable by the District Magistrates; 

And whereas I, C.N. Millard, Disdict Magistrate of Belgaum, am satisfied with respect of 
the persons named in the first-column of the Schedule hereto annexed that with a view to 
presenting them fu>m acting in a manner prejudicial to the Defence of British India, the public 
safety, the maintenance of public order and the efficient prosecution of the war, it is necessary 
to make the following order; 

Now, therefore, in exercise of the powers conferred by R. 26 of the said Rules, I do hereby 
direct that the said persons be detained until further ordei's in the Belgaum Central prison. 

I do hereby furtlier direct that the said persons shall, for purpose of the security prisoners 
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detention Conditions order, 1941, be classified as indicated against their name in the second 
column of the said schedule. 


Classification. 

1 

Signed illegible, 
District Magistrate, 
Belgaum 

Name of person, 

K.G. Gokhale of Belgaum. 

Initials. 

(Illegible) 

Dated at Belgaum, this 9th 
day of August 1942. 

(Impress of rubber stamp) 

District Magistrate, Belgaum. 

An examination of the onginal of this document shows that it consists of a form, prodiiccfl 
by cyclostyled process, on which has been typed in the left hand column of tiie Schedule 
*K.G. Gokhale of Belgaum*, and in the right hand column tlie figure i*. I'lie date has beiMi 
filled in b\ typing ‘9th’ and the word ‘August.’ Fhe signature in ink, which tliough illegible, 
IS admitted to be that of Mr Millard. The only other alterations to tlie original form are llu* 
impress of a rubber stamp of the District Magistrate, Belgaum, and tlie initials, »*hich aie in 
ink of a clerk under the signature and against tlie words ‘District Magistrate, Belgaum.' It is 
obvious that the document, as signed, is inappropnatc to the case of a single person, since it 
reads tliat Mr Millard is satisfied with respect to 'tlie persons named in die first column of tht* 
Schedule', iind it continues at four other different places as if it was dealing with a pluiali(\ 
of persons. 'Die reasons contained in the body of it, except those relating to Native states and 
tribal areas, are copied from 26 (1) of the Defence of India Rules sis that sub-rule stood on 
9th August 1942. 

Although the fonn was cyclostyled by the morning of 9th August it refere to the Notification 
(if the Government of Bombay dated 7th August. 'Dial Notification confers powers on officn s 
under Rule 26 (5) to detain persons arrested beyond the limits of their territorial jurisdiction. 
A reference to that Notification and such powers was not necessary in this document, as it 
IS not suggested that Mr Gokliale was to be d^^tained beyond the jurisdiction of Mr Millard 
although arrested under Mr Millards order within the Belgaum District. Kx facie, in oiii 
judgment, this document raises the inference that it was signed iis a matter of mechanic al 
routine. If it is to be assumed, and we do in fact assume, that Mr Millard is a responsible 
and conscientious officer, it is not possible to believe that the he appreciated the nece.ssity 
for applying his mind to this document: Since it he had done so, he could not have failed 
to correct its manifest inappropriateness. In our judgment, it is impossible to believe that in 
signing this document he appreciated the nature, the extent and the implications of tlie 
grave and onerous powers and duties delegated to him by Government for die purpose of 
curtailing by preventive detention the liberty of His Majesty’s subjects without trial or process 
of the Courts. ITic fact that there may have been serious disturbances at the time or that 
such disturbances may have been anticipated and that Mr Millard signed many such 
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documents on the same day can hardly be craved in aid as an cxplanaUon, since R. 121) 
itself demonstratively foresaw such a state of affairs when it provided a period of fifteen 
days in which orders for detention under R. 26 could have been considered and made in 
respect of persons arrested under it. 'Fhe greater the emergencies and the disturbances of 
the moment, the more the reason to take advantage of the latitude given by the regulations 
unless the signing of a document such as the one before us was regarded as a mere formality, 
("ontrast, as appears from his affidavit, the careful and meticulous investigations of Sir John 
Anderson as Home Secretary before authorizing the detention of one Benjamin Greene 
under similar Regulations in England of whom the Home Secretary had reasonable cause 
to believe to be of hostile origin or association or to have been recendy concerned with 
acts prejudicial to the public safety or the defence of the realm. . . . 

In our opinion, all the circumstances in the case before us show that Mr Millard did not 
exercise any executive discretion or make a quasi-judicial consideration of the facts pertinent 
to Ml Gokhale’s case. 'Fhe Advocate General was constrained to admit that, if one of the 
( yclostylcd forms had been filled up widi a wrong name by a dishonest clerk, and signed by 
ilu‘ Distnet Magistrate without noticing die delect, it would be no order. On the view we take 
ol the namely, that Mr Millard never applied his mind when he signed this document 

to liny consideration of the matters which the powers conferred and the duties imposed upon 
him compelled him to consider; it has no more efficacious result. 

In A.I.R. 1943 F.C. 1 — the learned Chief justice of India, Sir Maurice Gv\yer,' in considering 
whether the order was protected from examination by S. 11) (1), Defence <jf India Act, which 
piovides; 'no order made in exercise of any power conferred by or under this Act shall be 
( ailed in question in any Court’, said as follows (p. 9). 

We aie clciirly c)f opinion that there tlie order is made under or by Mrtue of a rule which is in valid 
and therefore of no force or effect. The order is a milhtv and S If) (1) has no application. 

llie document in the case before us is in no bi*aer position for, in our judgment, it is no 
order at all since the obligation to consider reasons or grounds for making tlie order and to 
be satisfied upon material laid before the officer or autliorily making it or within his cognizaiu e 
IS a condition prect*dent to the making of an order. In (1942) I.K.P. 87 Mackinnon L.]. said 
this (p. 108). 

The power of the Home secretary' to issue a valid order depends on the fulfillment of a condition. The 
nature of that condition is very material. It is not the existence ol an objective fact, for example, that 
the person concerned is an alien. It is the existence, ol a subjective state of mind in the Home Secretary, 
iliat IS, that he has re.isonable giounds for believing ceiiain f »f'ls, to exist, and, by implication, that he 
honestly entertains tliat belief. If an ordei asserting the existence of that state of mind and belief, in 
valid from, has been made, the onus on the application of disproving its existence is obviously more 
diflicuU thiui would be the disproof on an objective fact, for example, lliat the man is an alien. Evidence 
of the applican tliat he does not know that there ;ue any reasons for the Home Secretary’s belief, or 
denial tliat there are or can be any' reasons for it, is not a sufficient discharge of the onus so as to call 
on the Htimc Secretaiy to explain and justify die assertion of his order. In the present case die appellant 
‘^loes radier more than make those general assertions or denials, and an affidavit in reply' has been fried 
by the Home Secretary. 

lliis passage was referred to with approval by I/ord Wright in the House of Lords: (See 
(1942) A.C. 206 at p. 262) Mr Jahagirdar has further contended that the order made by 
Mr Mdlard is ultra vires and invalid because on die true construction of die relevant section 
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it should be the Central Government or the Provincial Government, and not the District 
Magistrate, who has to be satisfied on the points mentioned in Rule 26 (1): but having regard 
to our conclusion already stated it is not necessary to go into this question. As a result of the 
case in A.I.R. 1943 F.C.l there was issued Ordinance 14 of 1943, which, in effect, is aimed 
at curing the effect arising from the divergence of language between R. 26 and S. 2 (2) (x). 
Defence of India Act, 1939. This was followed by Ordinance 3 of 1944, which came into 
operation on 15th Januarv' 1944, and it is upon its terms that the Advocate-General relies. 
Section 3 of the 1944 Ordinance gives power to make orders restricting the movements or 
actions of detaining certain persons as therein mentioned. Section 5 provides for the delegation 
of tlic powers and duties of the Central and Provincial Governments to other authorities ajul 
to officers; But it is Ss. 6 and 10 upon which tlic Advocate-General relies: They are as follo\v.s. 

(» (1) Validation of orders made under Rule 26, Defence of India Rules. (1) No order made be lore llir 
commencement of this Ordinance luider Rule 26, Defence of India Rules shall after siuh coinmenct' 
ment, be deemed to be invalid or be called in question on the ground merely that the said rule 
purported to confer in excess of the powers that might at llie time the said order was made be legallv 
confciied by a rule made under section 2, Defence of India Ordinance, 1939 (5 of 1939), or iindf i 
Scctinii 2, Defence of India Act, 1939 (35 of 1939). 

‘(2)’ Kver)' such order shall on the commencement of tlius Ordinance be deemed to have been, anrl 
shall have effect as if it had been, made under this Ordinance, and as if this Ordinance had been in 
forte at the lime the order was made.* 

rhe rest of the section is not material . . . 

Whilst, therefore, we proceed on the assumption that the 1944 Ordinance is valid, we desire 
to make it plain that we are deciding nothing with regard to its validity or its invalidity. 'Hu 
argument of the Advocate-General amounts to this: Ihat the document signed by Mr Millard 
on fUh August 1942, is an order, and as it purpoils to have been made under R. '2(), it follows 
that by virtue of S. 6 (2)of the 1944 Ordinance, it is valid, whatever its defects may be. In our 
opinion, this submission is fallacious. "Fhe effect of S. 0 (1) is to validate orders made uiidn 
R2(j which would otherwise have been involved on the ground merely that the said pf)W(?rs 
that might at die time the said order was made be legally conferred by a rule made under 
the Defence of India Ordinance, 1939, or under S. 2, Defence of India Act, 1939. 'Miat is to 
say, it cured the defect in the divergence of language between the rule on the one hand and 
the (Ordinance and the Act on the other. It is every .such order which under section 6 (2) is 
to be deemed to have been, and which shall have effect as if had been, made under the 19M 
( )rdinance, and as if such Ordinance had b^en in force at the relevant date. 

In our judgment, scfction 6 (2) of the 1944 Ordinance does not validate a document wliuh 
is not Older at all, even though it bears the signature of a duly authorized officer, if it can bi- 
shown that the officer never applied his mind when he affixed his signature to it. And be it 
observed that it is onl) orders made valid by section 6 (1) to which section 6 (2) applies and 
IS limited. It was contended that section 6 (1) of the 1944 Ordinance was separately framed 
to continue the operation of S. 3 of ordinance 14 of 1943 which had been held valid by tJie 
Federal Court. That, however, does not metui that by section 6 (2) of the 1944 Ordinance all 
f)rders purpoited to be made under R. 26 were validated. It is significant to note the word 
‘siicir used in section 6 (2) in this connection. In our opinion, if it could be shown tliat an 
fiider is invalid on a ground other than the invalidity of R.26, section 6 (1) of the 1944 
(Ordinance does not apply and cannot validate such an order. Only orders valid except for 
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the defect mentioned in section 6 (1) are covered by section 6 (2). We fmd that this line ot 
reasoning was advocated in A.I.R. 1944 I^h. 142.^ The Court held that the case fell under 
S. () (1), and, therefore, it was covered by section 6 (2). The Court did not, however, reject 
the contention advocated and seems to have impliedly approved of it. 

llie first part of section 10 (1), which suspends the jurisdiction of the Court to call in 
question orders to which it applies, docs not help the Advocate-General. 'Hiere was a similar 
provision in S.K), Defence of India Act, and the Federal Court has enquired into and decided 
questions of validity of orders passed under R.26 on the ground of the same being ultra vires, 
rhe second part of section 10 (1), which suspends the operation of S. 491, Criminal F.C., to 
such orders, applies to two classes of orders. That is to say, orders made under S. of the 
(.)rdinancc itself and orders ‘having effect under tins Ordinance or in respect of any person 
the subject of such an order.’ In our Judgment for the reasons already stated, the document 
we have to consider does not fall witliin any of these categories. 

Section 10 (2) does not assist tlie matter: Since, though these habeas corpus proce(*dings 
were pending at the time of the commencement of the 1944 Ordinance, they are ncjt 
proceedings by which the validity of an order having effect b)' \4rtue of S. 0, as if it had been 
inadt under the Ordinance, is called in question. In the result, no order under R. 2() of the 
Defenc e of India Rules has ever been made in the case of Mr Gokhale; and at any rate, from 
ihe expiration of the period mentioned in R. 129 his detention has been unlawful. In these 
(.iicumstanccs, it is our clear duty to order his immediate release from custody; and that order 
ue now make. 

l\‘r Cunam. ~ It is necessary' to add that an application has been made to us by the learned 
Advocate-Genenil for a certificate under S. 20.5 Government of India Act. We have carefully 
loiisidered the matter and withhold the granting of any such ceitificate. We are helped in 
coining to the conclusion by a reference to the case in 43 Bom. L.R. 490, winch is a decision 
ul a full Bench of this Court. In ca.se of an appeiil to the Privy Council, wt direct that the 
nriginal order of detention issued on 9th August 1!)42, by Mr Millard, which should be marked 
‘Fxhibit r, should be forwarded to the Privy Council in Original. 

Order accordingly. 

I 1)<K'. 21 ffalpadc’s i:iLso). 

’ l)i»c. 1()8 (Haldev MiUer Bijii's case). 


225 


Report in The Hindustan Times on Gokhales’ 
case and Official Note on it — (dt 22.4.1944) 


l ilo No. 25/10/44 - Home Poll (I) 

(NAli 


A full Bench of the Bombay High Court has held in the case of political detenu. Mr Gokhale, 
•hat the District Magistrate who passed tlie order did not exercise any executive discretion or 
make a quasi-judicial consideration of the facts pertinent to the case.' Mr Gokhale, who is a 
pleader and a member of the Bombay Assembly, was suddenly arrested in August, 1942, and 
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detained under the Defence of India Rules, 'lhanks to the intervention of die High Court, 
which heard and accepted a habeas corpus petition filed on his behalf, Mr Gokhale has now 
been ordered to be released. His release may or may not be effected, but the observations 
made by the High Court in the course of its judgment holding die detention order invalid 
are important now from more than one point of view. For one thing, they call attention again 
to a sinister aspect of the Government's detention policy which despite die strictures of High 
Courts and the Federal Court appears to continue unchanged. In this case the Chief Justice 
observ ed diat every person under detention had to know die terms of the order under which 
he was detained and that the delay in furnishing the petitioner with a copy thereof remained 
'unexplained and was regrettable.* It has fuilher been disclosed in this case that the order as 
furnished consisted merely of a cyclostyled from in which die name of the petitioner alont' 
Wits typed though the body of the order referred to several other persons. Ihe Chief Justice 
rightly came to the conclusion that it was signed as a matter of mechanical routine and that 
it was not possible to believe diat in signing this document die District MagisUatc ‘appieciat('d 
the nature, the extent and the implications of the giave and onerous powers and duties 
delegated to him by Government for the purpose of curtailing by preventive detention ihe 
liberty of His Majest\'*s subjects without trial or process of the courts.' It is only in rare case> 
that High Courts are in a position to Interfere, but one would like to know from the Chivernint-ni 
of India what they are doing to ascertain similar lapses elsewhere and save innocent persons 
fioin unjustified detention. 

Official Comment on the Above 

We had better obtain information about the case quoted in die cutting above from the 
Hindustan l imes of T2/i. 

L We have I believe told one Government (the Punjab) that a copy of die oidei ol 
detention must be supplied to detenus. Have we done so in re.spect of all our detenus - Saiai 
C Bose' in his recent representation said he had never been supplied a copy, though he had 
asked for it. In replying to his representation, we might supply him a copy of the order, if his 
statement that one was not given to him is correct. 

V. Sahay 

1 i)*K. n\ 



Report in The Hindustan Times on the Lahore 
High Court Judgement 


File Nf>. 25y^)/44 - Home Poll (I) 
INAl] 


The Hindustan Times, Wednesday, April 26, 1944. 

Habeas Corpus Petition Dismiised 

Lahore, April 25. — Sir Trevor Harries, Chief Justice of the Lahore High Court, dismissed 
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today the habeas corpus petition against tlie detention of Prof . Inder Prakash, Assistant Secretary' 
of the Marwari Chamber of Commerce, Calcutta. 

The Assistant Advocate-General produced an affidavit by tlic Chief Secretary to the 
Government to the effect that the detention was under Ordinance III of 1944 and, therefore, 
it could not be challenged. — A.P.I. 



Official Notings regarding four appeals to the 
Federal Court (dt 25.4.1944-26.4.1944) 


File? No. 25/7/44 - Home Poll (I) 
|NA11 


Pliest‘ are four notices served by the Feder al Court on the .Advocate-Oneral of India under 
():J() R.l of the Federal Court Rules.' I'he notices relate to four appeals from decisions of the 
Patna High Uoort which involve the validity of Ordinance III of 1941 (the Restriction and 
Detention Ordinance n44). 'Ilie notices, petitions of appeal judgments of the High Court 
and connected documents are placed on the file.' 

2. .As the validity of Ordinance 111 of 1944 is challenged on viu*ious grounds it appeiu^ 
advisable that the Advocate General of India should be instructed to appear in the case on 
behalf of the Central Government. 

4. Instructions of the Department lue sought on this point. It may be staled that if the 
I)('partinenl decides in favour of the course suggested above the)' will ha\'c to pay the fees 
(A the Junior Counsel which will come to. about Rs 400 per day, the ser\'ices of the Advocate 
(leneral of India being available to the Department free. 

1. If it is decided that the Centnil (jovemment should be represented at the hearing, 
observations to be submitted to tlie Advocate General will be prepared in this ofhee and sent 
to the Department for their comments. 

5. The appeals are fixed for hearing on tlie I5lh May 1944. In the first of tlie cases, 
however the appellant (Basant Chandra Ghose)' has made an application (t'opy is placed on 
the tile)^ asking tlie Court to pennit him to appear in person and conduct his case personally, 
in the third paragraph of the notice of the Federal Court in this case (i.e. F.C. Case No. Ill 
ot 1944) it is stilted that the Federal Court proposes to allow the application and that if it is 
intended to raise objection to tlie appellant's going to Delhi to appear m person such objection 
should be intimated to the Court by the 3()th April 1944. 

h. It is understood tliat a similar notice is issued to tlie Provincial Government. It is not 
known what attitude the Bihar Government is taking on the point Instructions of the 
D(‘piirlment are urgently sought as to whetlier the application is to be opposed and if so on 
wliai grounds. The Home Department will probably have to be consulted on this point. A 
form of Power of attorney in this case is placed on the file for tlie signature of the Secretaiy, 
Defence Department The will be necessary if the Central CJovernment approve in these cases. 

7. In view of the urgency of die case the file is marked ‘Immediate.’ 


K.Y. Bhandarkar 

25.4.44. 
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Defence Department (Mr Kaiwar) 

Home Department who are administratively concerned with Ordinance No. Ill of 1944 may 
.see and consider the points raised in the above note. The form of Power of Attorney below 
IS for signature of the Home Secretary.’ 

S.R. Kaiwar 
Deputy Secretary 
lei. No. 3270., 26.4 44 

I Refer U) IXks 142, 143. 189. 209. 

2. Not fVinicd. 

:V Docs '2X^ & 234. 

4. Not pnntcd. 

.*>. Not pnntcd. 

^ Opinion of Advocate General (Bengal) about 
• reading of the Independence Day Pledge’ 

Go\l* of Pengal (Home) File No. 6/44 
[Bengal State Archives) 

Action for reading out the independence pledge can be taken either: 

(a) Under the General criminal law or under the Calcutta Municipal Act. 

(b) It seems that the Government has been advised lliat the Independence pledge is sedititMis 
I only desire to draw the attention of the Government to the observations in Niharendu's 
case in 1942 F.C.R. at page 48 as follows: 

Hence many judicial decisions in particular cases which were no doubt correct at the tune when th(*\ 
were given may well be inapplicable to the circumstances of today 

The present slate of political movement, in other words, the circumstances of today would 
appear from the Oxford University Press publication 'Indian politics 193()-42’ by Coupland 
at pages 27’X-5. The court in coming to a conclusion would have to consider the circumstam cs 
of today. 

(c) 'I he Councillor in reading out the Independence pledge is not disowning allegiance but 
hopes that in the course of time India will sever the British connection. He suggests that 
end should be achieved by non-violent constitutional method thus bringing himself witliiu 
the protection of the explanation of that section. In view of the present state of political 
movement as indicated by Sir Stafford Cripps and the explanation, 1 do not think there 
has been a violation of the oath of allegiance taken in terms of S.38. 

Assuming however that the reading of the independence pledge did amount to a violation 
of the oath taken then the only action the Government could ^e would be to unseal the 
mover under S. 41. Presumably the oatli was taken sometime in 1941 when the Corporation 
was constituted. Violation of the oath was on the 29th January, 1944. Sometime in March 
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1!)44 the Corporation was dissolved and the seat automatically became vacant. A(:ti()n under 
S. 41 therefore cannot be taken. New councillors would take fresh oaths and I do not think 
they could be unseated under S. 41 for violation of an oath previously taken. 


(S.M. Bo.se) 

2.5.44. 
(Waight) 

3.5.44. 


Send copy of Advocate General’s opinion to the Department and say that in the circumstances 
it is not proposed to take any further action in tlie matter. 


I Set* lJot.s 147. 11«& 167. 


Additional Secretary 
Home Political. 



Political agitation in I’richinopoly district 


(iovt. of Madras Pub. (Gen.) Dept. 1944 - File G.O. No. 117 
fr.N.A.] 


Memo No. 20254-44-^2 dated 3.5.44. 

Political Agitation — C.D.M. — 'IVichinopoly distnci. Prosecution of Periyaswammy and 11 
others — withdrawal. Ref. DM’s Letter No. Re; Dl. 281/44 dated 11.4.44.' 

riie D.M. of Trichinopoly is informed tliat tiie Government are not prepared to order the 
withdrawal of the prosecution of Periyaswamy and 1 1 otliers on their rendering apologies and 
direct that the case should go on. He is requested to report the result of the prosecution as 
soon as the case is over. 

2. With reference to para 2 of the DM’s letter, copies of the orders mentioned in the 
margin are enclosed.^ 

Signed 

1. Doc. 207 
Not printed. 


<i> •«> 
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Government of India to the Government of 
Bengal 


File No. 4/3/43 - Home Poll (I) 
|NAI] 


Serial No. 35 

D.O. Letter No. 4/3/13 - Poll (I) Dated 3.5.44. 

To 

H. Tuffnell-Barrett, 

Bengal Secretariat 
Calcutta. 


My dear TiifInell-BaiTett, 

We have seen a report that die Bengal Branch of the All India Spinners Association ha.s 
sue cessfully instituted some case against Government for confiscating die property of some 
of its centres such as the Calcutta Bhandar. We shall be glad to know if there is any truth 
in thi.s report and, if so, what the facts of the cases are, and what the Bengal Government 
think about it. 

Yours sincerely, 
Vishnu Sahav 

D.S. (I). 



i-ile No. 3/2/44 
INAlj 


Government of Bengal to the Government of 
India (‘Independence Pledge’ in the Calcutta 
Corporation) 

Home Poll (I) 


Ciovcrnment of Bengal. 
To Olver, Home, G.O.I. 


10.5. 44 


Refer to my letter dated 21st April 1944 . . I am desired to enclose^ herewith a copy of the 
opinion of the Advocate-General Bengal and to say that in the circumstances stated therein, 
it is not proposed to take any further action in the matter. 

1 Dot. Him Chapter I - Seel. B (tlarlicr Do<3 on this subject - 147, 148 it 167). 

2 Dw. 228. 
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O O O Extracts from Fortnightly Report from U.P. for 
JLCjjLj the first half of May 1944 

Hie No. 18/5/44 - Home Poll (I) 

INAI] 

Feioze Gandhi* has been continuing his activity in connection with relief of political prisoners 
and their families and has circularized districts calling for statistics regarding the number of 
Congressmen detained or undergoing terms of imprisonment and also the number killed in 
the 1942 disturbances. He has also decided in consultation with Dr Katju* that the Legal Aid 
Committee should fight suits on behalf of the dependents of the people shot by police in 
August 1942 and it is said that one test case has already been filed in Allahabad. 



Basanta Chandra Chose and others (Appellants) 
V, Emperor [Spens CJ. Varadachariar and 
Zafrulla Khan JJ. (23 May 1944)] 


AIR, Vol. 31, 1944, Federal Court, pp. 86-94 
(hrom Patna) 


Criminal Appeals Nos 3, 4, 5 and 6 of 1944.’ 

MN. Pal and B.C. De (with S.R. Ghosal), Ad\ocatcs, Patna High Court, instmeted by 
CuruJayal Sahay, Agent (in 3 and 5); Raghbir Singh, Advocate Federal Court, instructed by 
(hirudayal Sahay, Agent (in 4); and Raghbir Singh, Advocate Federal Court (M.N. Pal with 
him), instructed by R.C. IVasad, Agent (in (>) — for Appellants. 

(With RJ. Bahadur) instructed by S.P. Varma, Agent (in all) — for the Crown. 

Sir Brojendra Mitter, Advocate-General of India (with H.K. Bose, Advocate, Federal Court) 
instructed by K.Y. Bhandarkar, Agent- Appeared in response to notice issued to him under 
0.3(), R.l. Federal Court Rules. 1942. 

Spens C.J. -- Fhese arc appeals by certain detenus against orders passed by the High 
C'ourt at Patna dismissing applications T’led by them or on their behalf for their release under 
191, Criminal P.C. Two of the petitions, from which criminal Appeals Nos 3 and 5 arise, 
were dealt with by one Division Bench, in a judgment which has discussed the contentions 
^nged in support of the petitions. The petitions in the otlier two cases were disposed of by 
two other Benches which have followed that Judgment. On behalf of the Crown it was urged 
hetore the High Court that ordinance 3 of 1914 — which had been promulgated during tlie 
pendency of some of tliese petitions had taken away the power of tire Court to pass any order 
under S. 491, Criminal P.C., in these cases. By way of reply to that argument the validity of 
du* Ordinance was impugned on behalf of the detenus, certain contentions as to the construction 
iind effect of the Ordinance were also advanced. The High Court upheld the objection raised 
behalf of the Crown but granted a certificate under S. 205, Constitution Act. In the main 
lodgment under appeal, the learned judges rejected the limited interpretation which counsel 
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for the detenus sought to place on Ss.6 (2) and 10 of the Ordinance. Iliey also held that there 
was nothing to suggest that the Governor of Bihar had not duly passed the orders for detention 
Before tliis Court, the objection based on the Ordinance has been relied on by the Advocate 
General of Bihar and counsel for the appellants have urged several contentions both in respec t 
of the validity of tlie Ordinance and in respect of its meaning and effect. It will facilitate the 
appreciation as well as the discussion of these arguments to begin with a brief narration of 
the circumstances that led to the promulgation of the Ordinance. 

Immediately after the outbreak of the war, provision was made by an Ordinance (ordiiuuu t 
5 of 1939) promulgated by the Governor-General and by rules framed thereunder for thr 
administration taking all necessary measures to ensure the public safety and interest and the 
defence of British India. On 29th September 1939, an Act (Defence of India Act 35 of 
was passed by the Legislature itself, making necessary provision in this behalf and the Ordinance 
w as repealed. Section 2 of this Act enabled the Central Government to make rules for securing 
the defence of British India, the public safety, the maintenance of public order etc. Claus** 1 
of this section contained some further provisions relating to the rules to be so made. One 
tlie rules framed by the Central Government was R. 2(), Defence of India Rules, enabling 
certain authorities to make orders for detention, if they were satished with lespect to an\ 
particular person that it was necessary to make such iui order with a view to preventing him 
trenn acting in any manner prejudicial to the defence of British India, tlie public safely, the 
maintenance of public order, etc. 

In (I9i3) 6 F.LJ. 28 this Court held that R. 26, Defence of India Rules, went further than 
the rule making owners conferred by S.2 of the Act, warranted.*^ As it would have followed 
from this decision that person detained at the time under ordeis passed on the basis of R. 2() 
must be released, the Governor-General promulgated Ordinance 14 of 1!M3 whose inaterinl 
provisions were: 

S 2. For cl. (x) of sub-secuon (2) of S.2, Defence of India Act, lf>39 (35 to 1939) the following daiisr 
shall be subsututed, and shall be deemed always to have been substituted, namely: (x) tlie appreheii.si(>!i 
and detention in cusUidy of any person whom the authority empowered by the nilc.s to apprehend m 
detain as die case may be suspects, on grounds appearing to such authority to be reasonable, of bein;.: 
of hostile ongin, or of having acted, acting, being about to act, or being likely to act in a maniiei 
prejudicial to the public safety or interest, the defence of British India, the maintenance of public vnirw 
His Majesty’s relations with foreign powers or Indian States, die maintenance of peaceful condition^ in 
tnbal areas or the efheient prosecution of the war, or with respect to whom such authority is salish«*(l 
that his apprehension and detention are necessary' for the purpose of preventing him acting in anv 
such prejudicial manner, the prohibition of such person from entering or remaining in any area, am I 
the compelling of such person to reside and remain in any area, or to do or abstain from <loini; 
anything. 

S.3. For the removal of doubts it is hereby enacted that no order heretofore made against am 
person undei R.26, Defence of India Rules, shall be deemed to be invalid or shall be called in question 
on the gi4.>und merely diat the said rule purported to confer powers in excess of die powers that iniglii 
at die time die said rule was made be lawfully conferred by a rule made or deeixicd to have been 
made under S.2. Defence of India Act, 1939. 

The validity and effect of Ordinance 14 of 1943 had to be considered by this Court in 
1944 F.C.R.l. The Court then indicated certain doubts as to the validity of S.2 of the Ordinance, 
as if attempted to change the statute law widi retrospective effect, but it upheld the vahdiiy 
of S.3, with the result that detention orders theretofore passed could no longer be impugned 
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on the ground that R.26 was not warranted by S.2. Defence of India Act. The judgment of 
this Court in 1944 F.C.R.1 dealt with two other objections raised against tlie validity of the 
orders of detention then under consideration and the objections were upheld, in some instances 
unanimously and in other cases by a majority. One related to the authority who was to be 
satisfied as to the necessity for tlic detention, viz., whether in the provinces it must be the 
Governor himself or it may be any person to whom certain classes of work may be assigned 
under S.59. Constitution Act, the other related to the nature and extent of the presumption 
to be made in favour of die ‘validity and regularity' of orders for detentifJii that had been 
passed under the invalid R. 26. 'Ihe position taken up on behalf of the Crown in that case 
and in other cases before the provincial High Courts was that it was not necessary that the 
order should be the result of consideration in each case by the Governor and that every 
presumption must be made in favour of its validity and regularity. 

This Court pronounced judgment in 1944 F.C.R.1 on 31st August 1943^ and ordinance 
3 of 1944 was promulgated on 15di January' 1944. Roughly the purpose of the Ordinance 
inav be described as three-fold. (1) To confer die power of detention, etc., by the Ordinance 
Itself instead of by rules framed under the Defence of India Act . . . sec Ss.4 and of the 
Ordin’TK.. (ii) to limit die term of detention in the first insUincc, to provide for the review 
(bv certain authorities) of the order of detention from time to time and to give opportunity 
to the detenu to make representation to the executive audiorities against the order . . . vide 
.Ss. 7, H and 9: and (iii) to enact a presumption in the Ordinance itself in favour of detention 
orders to preclude their being questioned in Courts of law and to take away or limit die 
power of die High Court to make orders under S.49I, Oiminal P.C., in each cases . . . vide 
Ss. () and 10. 

[Omitted: Observations on various judgments connected with these Ordinances in Indian 

Courts. — Ed.] 

Ihe view stated above as to the scope of cl. (2) of S.6 will also determine tlie ambit of the 
expression order having effect by virtue of S.6 e<c., in S.IO of the Ordinance. But it docs not 
follow from this that the Court can no longer consider the validity of an order which on the 
lace of it appears or purports to have been passed under R. 2() 

In our judgment, no further curtailment of the pow er of die Court to investigate and interfere 
vviih orders for detention has been imposed by Oidinance 3 of 1944. Ihe Court is and will 
be still at liberty to investigate whether an order purporting to have been made under R. 2() 
and now deemed to be made under Ordinance 3 or a new' order purjioiting to be made 
under Oidinance 3 was in fact validlv made, in exactK die same way as immediately before 
die promulgation of the Ordinance, u on consideration the Court comes to the conclusion 
that it was not validly made on any of the grounds indie ated in any of die long line of decisions 
in England and this country on tlie subject, odier than the ground diat R.26 was ultra vires. 

10 of Ordinance 3 will no more prevent it from so finding than S.16, Defence of India Act, 
did. Such an invalid order, though purporting to be an order will not in tact be an ‘order 
made under this Oi dinance’ in having effect by virtue of S.6 as if made under this Ordinance 
at all for the purposes of S.IO. 

We oie accordingly of the opinion that the learned judges who pronounced the main 
judgment (in Criminal Misc. cases Nos 60/43 and 204/43) eixed in holding lliat tlie new^ 
Efrdinance luis taken aw'ay the power of the High Court to pass any orders under S.491, 
Criminal P.C., and that the proceedings must be treated as discharged under the provisions 
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of S.IO (2) of the Ordinance. 'ITie judgments in the other two cases purport to follow thi.s 
judgment. There are observ'ations in some of the Judgments bearing upon what may be called 
the interests of the case. But it is difficult to say tliat the treatment of tliat aspect of the case 
is not likely to have been affected by the view which the learned judges took as to tlic 
deprivation by the Ordinance of the power of the Court to pass any order under S. 4i)l, 
Criminal P.C. It seems to us that in these circumstances the only proper course is to allow all 
the four appeals and to set aside the orders of dismissal passed by the High Couit in all tliese 
cases, llie cases will be remitted to die High Court with a direction diat the petitions bo 
restored to the file and disposed of in due course of law in the light of the decision above 
given as to the nature and extent of the Court’s power in the matter. 


Appeals allowed. 


1. I'his ib the judgemont roienvd to in Doc 227 above ~ Ed See also Dor 144 

2. Doc. 27 
.t D.h\ at. 


0 0 4, Official Notings about the four appeals filed at 
the Federal Court (dt 25.5.194*1-30.5.1944) 
(extracts) 

File No. 'loPjW - Home Poll (I) 

[NAI) 


Notes in the Solicitors* Branch, 

Legislative Department 

Judgment of the Federal Court in these Appeals' was delivered on ‘23rd instant.^ A copy of 
the judgment is placed on the file for perus^ and may be retained in Home Department. A 
copy is also being sent to the Defence Department for information. ' 

2. It will be seen that the Court has held Ortiinance III of 11)44 to be valid.* On a question 
of construction the conclusion arrived at is that the Ordinance does not prevent the Court 
from investigating whether an order of detention passed under Rule 26 of the Defence of 
India Rules before the date of the Ordinance (and same is the position of orders passed under 
the Ordinance) was in fact validly made, the only ground of attack against such orders excluded 
by the Ordinance being the one based on the invalidity of Rule 26 itself. 

3. As the Patna High Court had taken a wider view of section 10 (2) of the Ordinance 
as depriving the High Court of powers to pass orders under Section 4!)1 <rf the Criminal 
Procedure Code in all cases and as that view in the opinion of the Federal Court might have 
affected their decision, all the four cases are ordered to be remitted to the High Court for 
beings disposed of according to law. 

4. The Bill for Junior Counsel engaged in the case is placed on the file. It is in accordance 
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with the scales prescribed in the Federal Court Rules, 1942. Arrangements may please be 
made to pay the Bill in due course. The name and address of the Junior Counsel is: 

H. K. Bose, 

Bar-at-Law. 

M ilarish Mukeiji Road, 

Bhownapore, Calcutta. 

Home Department 

I. D. u/o No. 913-S/44, dated 25-5-^44. 

K.Y. Bhandarkar, 25-5-44. 


Home Department 

l or information. 

(Action to pay the bill will be taken on the return of the file.) 

B.L. Pandey, 26-5-44. 

The point of interest in the judgment is the view expounded on page 24. I do not think we 
need quarrel with tills decision. 

Vishnu Sahay, 26-5—44. 

This was the incidental point referred to in my note of 8/5^ and I must say 1 never expected 
any other decision. 

llie main point however is that Ordinance III has been declared valid — and I suppose 
this is worth paying Rs 1504 for, I presume legislative Department are satisfied with the 
judgement — (I have not had time to read it all) and that Defence Department will consider 
tlie advisability of drawing the attention of Provincial Governments to the important parts 
of it, 

R. Tottenham, 26-5-44. 

Draft to A.G.C.R. put up. F.D, may see before issue, and L.D. after issued.^’ 

V. Sahay, 30-5-44. 

I Doc. 227. 

'1 Doc. 2:ii 

1 Not printed 

t Doc. 2:i:i 

» Not printed. 

lor Legislative Dept reactions .see Doc. 237 below 


<»• * 1 ? • 3 > 
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235 : 


Sardul 


File No. 44/51^44 - Home 
(N.\I] 


Sin^ Caveeshar’s representation 

PoU (I) 


To 

ITie Hon*ble, The Lord Chief Justice, 

Of the High Court, Punjab, Lahore, 

ITirough the Superintendent jail, Dharanisala. 

Sir, 

I was arrested on the 9th of March, 1942, by tlie Punjab Police and infomied lliat niy arrest 
was efl'ccted under rule 129 of the Defence of India Rules. A few days later I was told that 
orders had been confirmed by Government of India and tliat I was in detention under rule 
2t) of tile Defence of India Rules. I was first kept in the Lahore Fort and then transferred to 
Campbellpur Jail and later to Dharmsala Jail where I am detained at present. 

2. On 2nd of May 19*t3, I applied to the Home Member Government of India for a co[)\ 
of the order of my detention. On the 17th of May 1943 I was informed that my application 
for copy of the orders of Government of India had been rejected and that I could be shown 
orders of the Punjab Government dated tlie 24th March 1943, ordering my detention iii 
Dharamsala Jail. 

3. I.^ter I got a copy of the orders of Government of India through my legal adviser. This 
order was defective in as much as it was not signed by the proper authority and did not show 
that before it was issued the case had been properly considered by the authority concerni'd 
as required by law. 

1. Ihe order of Government of India was defective on another ground also. As the Punjab 
Pfdice arrested me under rule 129 about 10 o’clock in the morning of 9th March 1912, and 
the order of (lovernment of India which is also dated tlic fith March 1!H2, was pas.scd under 
rule 26, it could not have been so passed by the Government of India in Delhi on any adequate 
information before it for the same day I was arrested in Lahore by the Punjab Police under 
Rule 129. 

3. tven if Government of India order was issued by proper authorit)' and for valid reasons, 
this order was vacated by the Punjab Government order dated the 24th March 1943, when I 
was ordered to be released from detention in the Campbellpur Jail, and so could not have 
any legal effect now after the above order of release. That the Government of India order 
did not hold good now is also confirmed by the refusal of the Home Member, Government 
of India to supply me with a copy of it and referring me to the present order of detention bv 
the Punjab Government. 

6. 'fhe order detaining me now in Dharamsala Jail is dated 24th March 1943 and Ls issued 
under signatures of the Chief Secretary, Government of Punjab. But this order is also illegal 
and without any valid authority on the s'june grounds as were given in the judgment by the 
Hon’ble judges of the Punjab High Court in the case of Mr Durga Dass Khanna in connection 
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with his application under section 491 I.P.C. The case was argued before your Hon’blc Court 
by Mr Sikri, Bar-at-l^w in the month of November 1943. 

7. Ordinance III of 1944 makes previous detentions under rule 26 valid and prevents 
applications to the High Court under section 491 I.P.C. But the said Ordinance does not apply 
to my case as no valid order under rule 26 existed in my case when that Ordinance was 
passed and no order still exists to that efTect. 

8. I, tliercfore, request your Lordship most respectfully that orders may be issued by your 
Lordship for my production in the Court and release under section 491 I.P.C. 

9. I am exUemely sony^ to put tliis application before your Ix)rdship in this crude form 
and not in the proper legal language. It is because I am not allowed by the authorides 
concerned to secure necessary legal help. The Security Prisoneis Rules allow such legal help, 
but the officer concerned has refused my application in this connection again and again, and 
the Jail officers have received instructions not to forward my applications foi interview with 
legal advisers to tlie autliorities concerned. 

U). Only a few days back, after corresponding for more than one year, 1 received 
information that in reply to my representation to Ciovernment of India, I was allowed interview^ 
with a lawyer in a special case. But as that permission has nothing to do with tlie present case, 
1 (.aiinot make use of that permission in this case. 1, therefore, request your Lordship to allow 
me to argue this case in your Hon'ble Court personally with such legal assistance as your 
Lordship might deem advisable. 

I beg to remain Sir, 
Your Lordship’s Most faithfiilly servant, 
Sardul Singh Caveeshar, 
Security Prisoner, Detained in Sub Jail 
Dated Dharamsala Dharamsala (Kangra). 

2tith May, 19*14. 

Note: 'file Federal Court in their judgment dated 23rd May 1944, in the case Basant Chandra Chose* 
ftc. Vs. tlie Crown h<is held that notwithstanding Ordinance III of 1944, bailing applications from 
detenus under Section 491 I.P.C. to the High Court, the High Courts have powers to heai and adjudicate 
on such applications - Ed. 

I. Doc. m 


<*>• fl* 
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Government of India to the Government of 
Bihar (Jaiprakash Narain’s case — Reply of the 
Bihar Government is also appended with this 
document) 


File No. 3/151/44 - Home Poll (I) 

\SM\ 


Secret. 

D.O. No. 3/19/44 Poll (I) 

(Jovemment of India, 

Home Department. 

New Delhi, the 8th June, 1944 


My dear Houlton. 

We have been shown a copy of the Bihar Police Administration Report relating to terrorism in 
P143 prepared by your Special Branch and have considered whether we ctiiild use the atrodtv 
portions an'] the photographs for propaganda against Congiess. 'Hie best propaganda would of 
course be to produce some of die mateilal as evidence in the trial ofJaiprak»ish Nar^iin and Cn 
if the incidents could be proved to have occurred in pursuance of the inslniction.s of tht' 
underground Directorate or to have been committed by persons who were members of tiiaf 
Directorate's organisation. 'Fhe proceedings of die trial would then give them all the advertisement 
diat they need, but it will be some time before the trial starts and we do not know yet whethci 
it will be held in camera. It seems to us therefore that it would be wordiwhile considering 
whether some immediate publicity could not be given to some of these incidents and photo 
graphs. We do not think we ourselves could publicize them at present, but perhaps the Bihar 
Government could start a local publicity campaign as suggested at die end of the Report. Wo 
might, of course, be able to use some of the material during die next session of the I.egislaturo. 

Yours sincerely, 

(Richard Tottciihain) 
lo 

J.W. Houlton Rsquire, C.I.E., I.C.S., 

Chief Secretary to the Government of Bihar, Patna. 

Reply to the above Letter 

Bihar Secretariat. 

Political Department 
D.O. No. 2743 C451/44 


Patna. 

The I9thjiine 1944. 


My dear Sir Richard, 

Please refer to your Secret. D.O. letter No 3/19/44 - Poll (I), dated the 7th June 1944. l^he 



Struggle in the Law Courts 13(i7 


passage about lerrorism in 1943 to which you refer is not actually a part of the Bihar Police 
Administration Report. It is a draft which has been sent to Inspec tor General of P^dice and 
which may be amended or amplified before inclusion in tlie report. I understand that some 
statements of fact need checking. With regard to the suggestion that die atrocity incidents 
might be used at the trial ofjaiprakash Narain, the difficulty would be to establish the direct 
connection between his activities and the incidents, unless some more dehnitc evidence comes 
to light. The 'Parapur mutilation case was the result of the proceedings of a Cr»ngress Court, 
and seems to be unique, llie other cases are generally cases of murder and mutilation of 
suspected police informers or of lural policemen who had tried to do their duty loyally, dliere 
is no doubt that this was part of a planned campaign of terrorism to make people keep their 
mouths shut. Terrorization of witnesses in cases against the political bandits has also been 
common (and successful). If it could he proved that Jaiprakash Narain issued orders or 
instructions to carry out this policy of terrorization, murder and mutilation, it might be possible 
to bring in the incidents as consequences for which Jaiprakash Narain can be held responsible. 
I he trouble would be to satisfy the court of the relevancy. 

As regards immediate publicity, we have published an article on dacoity written by myself 
111 simple language to get home to the ordinary villager, and illustrated by the photographs 
of mutilated men. 'lliis was published in our newspaper ‘HKHA F in English and Hindi. It 
Wits sent to the local press, but no other newspaper had the courage to print it. I enclose a 
copy of the article.' Ihe captions under the photographs were altered to avoid references to 
any ciises heard in die courts. 

Yours sincerely, 

J.W. lloulton, 
(Chief Secretary' to Chivernment) 

Sir Richard Tottenham, CSI, CIE, ICS, 

Additional Secretary to the Government of India, 

Home Department. 

1 Not printed. 



Official Notings — Legislative department notes 
on judgements relating to Ordinance III* 

(dt 9.6.1944-13.6.1944) (extracts) 


No. 25/7/44 - Home Poll (I) 
[NAI] 


I^e two main points decided are — 

(>) Sub-section (2) of section 10 of the Ordinance cither has no wider operation than 
sub-section (1) or is void and inoperative, inasmuch as it amounts to a judicial as 
distinct from a legislative act. — p. 12 to 17 of the judgement 
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(ii) riie Courts are at liberty to investigate whetlier an order purporting to have been 
made under rule 26 or under section 3 of the Ordinance was in fact validly made, 
and section 10 does not prevent them from finding tliat it was not validly made. 

1 see no reason to be perturbed by cither of these decisions. 


K. Sundaram, 9.i]A \. 

Defemi Department 
L 1-). u/o No. 1337 of 44, dated 9.6.44. 

Defence Department 

We ha\ c alread}’ seen the judgment separately. 

rhe point of reference to this Department is whether it is considered necessary to draw 
die attention of the Pro\incial Governments to the important parts of the judgment delivered 
b\ the Federal Court relating to the appeals from decisions of die Patna High Court in respet i 
of four persons detained under Ordinance III of 1944.^ The important parts of the judgnitMit 
have been summarized in Mr Sundaram’s note and in view of die last sentence of that nou 
it is for consideration whether the Provincuil Governments need be addressed in the mallei . 
As, liowevcr, rhe judgment deals mainly with die validity of Ordinance III of 1944 it seems 
preferable that the Home Department who are administratively concerned with it might address 
rVo\ inces, if at all. (Our papers containing the judgment are put up.) ‘ 


A.S, 10.6.44. 


M.A. Husain, 12.() 11 
Under Secrelarx. 


I would suggest that it is for Home Department to address Provinces if they so desire I think 
tins is ‘their' Ordinance. But I do not myself think that it is necessary to do so. 


LJ.D. Wakely, 12.().M 

Home (Mr V. Sahay) 

D.D. u/o No. 5427~Dc/44, dated 13.6.44. 

A letter came from Bombay yesterday about the (nikhale case* which also I think deals with 
the non-applicability of S. 10 argument, l^t me see. 


V. Sahay, 13.f).44. 

Ilie Bombay point is different. No action necessary on this judgment 


V. Sahay, 15-4i-44. 

1 See Dot. 2^i3. 

2 .Ve Df)cs 227 and 233. 

3 Nol primed. 

\ Dot. 224 (Gokhale's case). 
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Extracts from Fortnightly Report from Orissa for 
the first half of June 1944 


File No. 18/f)/44 - Home Poll (I) 
|NAI) 


1. Security Prisoners. Of the 330 .security prisonei's under detention at the end of April 1944, 
.‘■)3 have been released. TTie Provincial Government have constituted a committee, with the 
Inspector General of police as chairman and a retired District Magistrate and a retired District 
judge as members, to examine the grounds on which a majority of the existing prisoners are 
detained. 'ITiis committee is now making its recommendations to the Provincial Government. 



Government of Bengal to the Government of 
India (regarding A.I.S.A.) 


1 ilt.' No. - f'lomc Poll (I) 

|NA1| 


Si'i ret. 

Bengal Secretarial, 
Calcutta, 
The 20th June 1944. 

I) 0. No. 642-P.S., 

My dear Sahay, 

l^leiLse refer to your Demi-Official letter No. t/3/43 - Poll (I) dated the 3rd May 1944' eru]uiring 
about details of some cases instituted by the A.I.S.A. in respect of propeilies seized from some 
ol tludr centies in Bengal. Tlirec such cases occurred one at Calcutta and tlie other two at 
Biinkura. In all three cases the claim for tlic properties was preferred by tlie dustees of the 
Board of Trust A.I.S.A. Bombay and not by the Bengal Branch (A.I.S.A.) which has been 
df'clared unlawful by this Government under section 16 (1) of the I.C.L.A. Act The 
< ase relating to the Calcutta Bhandair was heard in tlie Court of Small Causes, Calcutta and 
Bie particulars of the case will be found in the judgment of tlie Court, a copy of which is 
<‘iu.losed. It appears from that the claim by the Trustees was allowed on the ground that (1) 
ihe properties seized at the Bengal Branch Office belonged to tlic Bombay Office which had 
not been declared unlawful and (II) that there was no evidence to show that the articles seized 
were used or might be used for the purposes of an unlawful association. 

T Ihe two Bankura cases were similar in nature and there also the claimant Trustees 
Were successful in getting back the seized properties. 


Harry George Waight 
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lo 

W Sahay, Esqr., I.C.S., 

Dy. Secretary to the Government of India, 

Home Department. 

Enclosure: Particulars of the Case 

Statement of Case foi the opinion of the learned Advocate-General of India. 

Subject: Criminal l.aw Amendment Act (XI of 15)08). 

Enel. 1. Small Causes Courts Judgment 
2. File No. 317,^32-C.&G.. 1932. 

In the Court of Small Causes of Calcutta. 

Before the Chief Judge. 

Proceeding No. I of 15)43 under the provisions of sub-sections (6) and (7) of Section 17 B 
of the Criminal I^w Amendment Act (Act XIV of 1908) in respect of representations made 
to the Commissioner of Police, Calcutta and forwarded by him. 

The All India Spinners’ Association & ors 
vs 

The Province of Bengal 


Judgment 

Iltis proceeding arises under the provisions of sub-sections (6) and (7) of Section 17B of the 
Indian Criminal Law- Amendment Act (Act XIV of 15)08) in respect of certain properties sei/t d 
in certain premises in the College Street Market claimed by the All India Spinners’ Assoc tatioii 
of Bombay and si.\ other claimants whose representations under the provisions of sub^section 
(4) of Section 17 B of the said Act were rejected by the Commissioner of Police, Calcutta and 
forw aided to me under the provisions of sub^sec tion ((>) of Section 17 B for adjudication upon 
the representations. 

2. "fhe matter has been heard before me at some length and in making the adjudication 
under sub-section (6), under sub-section (li), under the provisions of subsection (7) I have 
followed the* procedure laid down in the Cknle of Civil ft*ocedure, 15)08 for the investigation 
r)f claims so far as it could be made to apply. 

3. The facts and circumstances which led up to the present proceedings are briefly these. 

The All India Spinners’ Association of Bombay had amongst many other of its Bengal 

branches one at College Street Market, Calcutta. 'Fhe municipal numbers were B 85, 8(), 15 
and 16 (converted into one room) on the ground floor. This was the shop room. On the fust 
floor the municipal numbers were C. 28 to C 31. ITiis was the office and go-down. It appears 
that as far back as the 1 1th October, 151*12 under the Defence of India Rules there was a 
search of the aforesaid premises made by the Police. ITie goods and ail properties in the 
aforesaid shop room, office and go^lown were seized, locked up and sealed by the Police. 
Thereafter the business that was being carried on in the aforesaid premises ceased and the 
properties continued to remain in the custody of the police. No further action seems to have 
been taken in the matter until the 4th March, 1943 when the notification No. 5)01 P dated tlie 
26th February, 1943 published in the Calcutta Gazette dated the 4th March 1943 was issued 
declaring the All-India Spinners’ Association. Bengal Branch unlawful by the Government of 
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Bengal under the provisions of Section Hi (1) of the Criminal Law Amendment Act, 1908. 
On the same day another notification was issued declaring the place unlawful under the 
provisions of Section 17A (1) of the aforesaid Act. Thereupon it seems the Commissioner of 
Police commenced preparing a I jst of all moveable properties found in the aforesiiicl premises, 
from the 3rd March, 1943 to the 1st April, 1943 when it was said tliat the List was completed. 
I hereafter on the 2nd April, 1943 the Commis.sioner of Police issued a notification calling 
upon any person claiming that any article not liable to forfeiture to submit in writing within 
1.5 days any representation he desires to make against the forfeiture of the articles under the 
provisions of sub-section (4) of Section 17 B in respect of the ground floor onl\. (Jn the 14th 
April, 1943 another notification was published by tlie Commissioner of Police in respect of 
the first floor. Claims in respect of the ground floor were filed on the H3th April 1943 and in 
respect of the first floor on the 19th April, 1943. Or the 24th May, 1943 representations in 
respect of certain articles were rejected by the Commissioner of Police and were forwarded 
to me for adjudication under the provisions of sub section (6) of Section 17B of the Act. 

After giving the usual notices tlie investigation of the claim proceeded before me. 

At the commencement of the proceedings the following issue were raised and consented 
to by !:ou. ..ides — (1) are the claimants interested in or possessed of the properties seized, 
(2) whether the articles specified in tlie List, are or may be used for the purposes of the 
unlawi'ul Association. 

riie claimant No. () Messrs. P.I). Himatsinka & Co., Solicitoi-s for the Trustees of the Board 
ol IVust, All India Spinners’ Associatic^n is the principal claimant who is contesting. Claimant 
No. 7 IS the Corporation of Calcutta who are claiming certain fixtures, and the other claimants 
are employees of the All India Spinners’ Association, Bengal Branch, and they are claiming 
certain aiticles as their personal belongings. 

So far as the evidence is concerned claimant No (i called their Secretary Babu Jitendra 
Kumar Chakravarti who was examined and cross • x imined at some length. Clainiiint No. 7 
the Ctirporation called their bill collecting Sircar liabu Narendia Kumar Banerjee. Besides 
these, no other witnesses have been examined. 

I will now deal witli Issue No. 1. The evidence adduced on behalf of claimant No. 6 has 
clearly established the fact that the All India Spinners' Association, Bengal Branch carrying 
on business in the College Street Market is only a Branch of the All India Spinner’s As.sociation, 
Bombay. The business of the Bengal Branch was cau ied on through its Secretary who received 
all his orders from the Head Office in Bombay. "Phe Articles of Association and many 
resolutions passed by the Directors at tlie Head Office and communicated to the Secretary of 
the Bengal Branch have proved tliis fact. Moreover, their evidence shows that the Secretai^' 
of the Bengal Branch submitted the oudget estimate of tlie year to the Head Office which 
approved and sanctioned the same. Income Tax Returns were also sent to tlie Head Office 
in Bombay. There are innumerable entries in books of accounts which have been produced 
before me which clearly show how monies were disbursed and credited in accordance with 
the insUuctions sent from the Head Office to the Secretaiy of the Bengal Branch from time 
to time. On an examination of all the documentaiy as well as oral evidence adduced before 
me I cannot but come to the irresistible conclusion that the claimant No. 6 carried on business 
through its Bengal Branch at the College Street Market and the properties claimed by them 
belong to them and were in their possession at the time of the seizure. ITierc is abundant 
evidence to support this fact and there is no rebutting evidence to prove otherwise. With 
regard to the other claimants, except claimant No. 7, the Corporation of Calcutta, it has also 



1372 Towards Freedom: 1943-1944 


been proved by evidence that they are employees of the Bengal Branch. Iliere is also evidence 
to show that the properties claimed by them belong to them. 'Fhe very nature of some of tlu* 
ai tides claimed, e.g. Punjabis, dhoties and other wearing apparel, clearly proves their ownership 
in tlie absence of any rebutting evidence. With regard to the claimant No. 7, the Corporation 
of Calcutta who are claiming certain fixtures, they are the owners thereof and were in possession 
through their tenants. On the determination of the tenancy, they will be entitled to take actual 
possession of tlie same, so their claim is allowed on that basis. 

il As regards all the other claimants I find on the evidence that having proved that thr 
properties set out in the List made by the Commissioner of Police they are entitled to tlu- 
possession of the said properties witli the e.xception of a certain number of pamphlets which 
are alleged to contain objectionable matters and some magic lantern slides. The claimant 
No. () has abandoned his claim in respect of these pamphlets and magic lantern slides. 

10. I nowr come to issue No. 2 as to whether or not the articles specified in the last aic 
or may be used for purposes of the unlawful Association. So far as tliis issue is concernt'd 
there is not an iota of evidence to suppoit it. It has of course been contended before me that 
these articles are or may be used for die unlawful Association. In the absence of any evidence 
proving die fact such an argument is not only untenable but preposterous. From die veiv 
nature of the articles mentioned in the list it would be absurd to hold that such articles aie 
or may be used for the unlawful Association. It has been suggested that the money leali/iul 
by the sale of these articles in the course of business are or may be diverted for die unlawtu! 
Associatirn and that in sub-section (2) of Section 17 B after the words ‘any articles specihrd 
m die list should be understood to include the words their ‘equivalent value in money.' In 
my opinion by no stretch of imagination or language there can be such an inlet pi ctation ol 
the sul>sectaon (2) runs as follows: 

(2) If, in the opinion of the Distnet Magistrate, or in a I*residcncy town die Commissioner of PoIik*. 
*uiY articles specified in the list arc or may be used for the purpose.^ of the unlawful as-sociatjon, he 
may proceed subject to the provisions hereafter contained in this section to order such aiticles to l)«* 
lorfeited to His Majesty 

From the above it is quite clear that the provisions of the sub-scctioii provides for dealing 
with only articles specified in the hst and nothing more. Moreover, there is specific provision 
namely Section 17L which similarly provides for dealing with monies, securities or cn^diLs, 
and this being so, it is idle to argue that the aiticles or their equivalent value in money .sIkhiIcI 
be understood, when there is a specific provision of law dealing widi monies etc. 

11. It IS a curious fact that on the 1 1th October, 1912 when the aiticles were seized under 
the Defence of India Rules and loc ked up by the Commissioner of Police, the business naturally 
closed and how it can now be argued lliat after the lapse of so many months while the goods 
remained in the custody of the police locked and sealed, they are or may be used for lh<‘ 
unlawful Association. 

12. Having considered tlie matter in the light of the evidence that has been adduced 
before me and in the absence of any evidence adduced by the opposite party I find that the 
articles seized cannot be used for the unlawful Association. 

13. It is admitted that the All India Spinners’ Association of Bombay has not been declared 
an unlawful Association, and as I have found on the evidence that the articles seized belong 
to the said All India Spinners’ Association of Bombay and their employees, in my opinion 
they tue entitled to possession thereof; and the articles seized should be delivered to tliein. 
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with the exception of the pamphlets and magic lantern slides for which the claimant No (i 
luis abandoned their claim. 

14. Let a copy of this decision be sent to the Commissioner of Police to enable him to 
cike such action as he thinks fit and proper in accordance with tlie provisions of sul>section 
(:^) of Section 17 B. 


rbis is certified to be a true copy. 
CJiven under the seal of this Court 
This 21st day of March 1944. 


1 Doi 230. 


A.S.M. I^iifur Raliman 
Chici Judji'i , lH-3-44. 


Signed 
Illegible 
Senior Superintendent. 



Extracts from Fortnightly Report from Orissa for 
the second half of June 1944 


File No. lH/fj/44 - Home Poll (I) 
|NAI| 


1 Sfiurity Ihisoners. Since the last report, orders for tJie release of 5H prisemers have been 
issued and orders for the release of additional 28 are under issue. Since the end of April, 
(ifivcrnment have ordered the release of H(j prisoners and previous to tliat date they ordered 
tlie iclease of 116 prisoners. Tlie aggregate number of prisoners affected by all orders passed 
so lar is 202. 'Hie advisory committee ha.s reviewed tlie grounds of detenUon of 127 prisoners 
•ind their recommendations on 21 more are awaited, 'lire committee has recommended the 
i< ease on condition of 40 prisoners, and the further detention of 5.5 prisoners. For special 
leasons the cases of 46 unreleased prisoners were not submitted to the committee. 


<»■ 4 * 
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Government of Assam to the Government of 
India (Dhakiajuli case) 


File No. 3/t)l/43 - Home Poll (I) 
[NAI] 


Government of Assam 

Home Department Confidential Bninch 

No. C. 150/42/153, dated Shillong, the 8th August 1944 

From 

H.G. Dennehy, Esq., C.S.I., C I.E., I.C.S., 

Chief Sccrctarv' to the (.rovemment of Assam, 

To 

ITie Secretar) to the Gov ernment of India 
Home Department. 

Subject; 

Reference: I his Government’s Letter No. C. of the 28tli January 


Sir, 

1 am directed to say that tlie case was heard on the 2nd Miu*ch 1?)44. Although the sentenct s 
passed by the Special Magistrates had been validated by Ordinance No. XIX of 1943, the 
Hon'ble Judges still held the trial to have been without jurisdiction and declined to iiiterfeie 
with the judgment of the trial court or to expunge the objectionable passages from the judgiiu'iil 
It appeared that they considered it was open to die As.sam Government to obtain a proper 
(»rder with proper remarks when the case of the absconding accu-sed comes up for trial beforr 
an ordinary court. One of the absconders in the case is now on trial, but it is not possible to 
see how the result of this trial could affect the result of the former. 


I have the honour to be. 

Sir, 

Your most obedient servaiii. 
C.^hief SecrcUiry to the Government of A.ssam. 


1 Do. ; HI 

St'r also Does I. 14. aiuJ also Docs SI, 55, 74 in Chapter I! lid 


4 * •<*> 
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242 : 

Rlc No. 4^/43 
[NAI] 


Government of India to all Provincial 
Governments (regarding A.I.S.A.) 

Home Poll (I) 


K.No. r2(2)-P(S)/44. Government of India Poll Department. 


(ic)vcrnmcnt of India 
Home Department 


Secret. 


Express Letter 

Tiorn 

Home, New Delhi, 
lo 

All 1*1 ovine ial Government and Chief C.^ommissioner, 

Delhi, 

A|iner, 

C’ooig, 

Ualuchistan. 

No. AfAJ-Vi - Poll (I) New Delhi, the 23rd August, 1944 

Oui attention has recently been drawn to a judgiment of Chief Judge in tlie Court of small 
C auses, Calcutta' holding that certain articles beloiimng to tlie Bengal Branch of the All India 
Spinnei-s Association which had been forfeited pursuant on the declaration of the Branch to 
l)C‘ an unlawful association, were not articles that could be used for the purposes of the unlawful 
cLssuciation and should therefore be returned to their owners. The Judge also held that since 
ilie articles seized were tlie property of the parent association in Bombay, or of the employees 
thcieol, and since that Association had not been declared unlawful, they were entitled to be 
if^tumed on those grounds also. 

2. The Judge w as in our opinion labouring under a misapprehension in two respects; in 
the hist place, tlie criterion on which forfeiture is to be decided is not tliat of ownership, but 
ivliether the article in question ‘may I- used foi the purposes of an unlawful association’ and 
in the second place, he appears to have confused the phrase ‘for the purposes of an unlawful 
association’ vvith ‘for the unlawful activities of an unlawful assoiiation.’ 

d A copy of an opinion recorded on this subject by the Ad\ ocate — General of India is 
attached for information. We trust that tliis will be ol assistance to you in arguing points of 
thi.s nature should they arise in future cases, either Civil or Criminal, arising out of action 
under the Criminal I^w Amendment Act. We consider it particularly important that 
hie ductrine that a branch of an organisation cannot effectively be declared an unlawful 
association without so declaring the parent organisation, should be effectively resisted. 

(R. Tottenham) 

Additional Secretary to the Government of India. 
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Enclosure 

Opinion of the Advocate General of India 

1. I'he questions put to me relate to the interpretation of certain sections of the CriminiiJ 
Law (Amendment) Act, XIV of IIXW. 'ITie All-India Spinners Association has its registeied 
office in Bombay. It had branches in various provinces, one of which was the Bengal Branch 
in Calcutta. On the 28th Febniarv- li)13, the Bt*ngal (iovemment, acting under Secticiii !(> of 
the Act, declared the Bengal Branch to be an unlawful Association. The first question put to 
me is — 

Can a biiuich be declared an unlawful assoc latuui uidiout declanng the piu-ent institution an unlaw Inl 
association.'*. 

In section 13 the word ‘association' has been defined to mean any combination or hodv 
of persons, whetliei the same be known by any distinctive name or not. I take it that the 
Bengal Branch tonsi.sted of a body of persons wiio acted under die guidance of the paieni 
bod\ m Boinbav . I'he Branch was a distinct entitv and, ;is such, could be declared an unlawlu! 
.Association pro\ ided that it consisted of a combination oi body of persons. Ilie answei in 
the (]ue.stion is in die affirmative. 

2 The second question is — 

Is the quesuon of title at all niatenal to the exeicise ol tlie light of lorfeitiuc unilor Section 17B (>1 iht 
.Act ’ Is d adjuduaiiiig tnbiinaJ undei Section 17B (b) entitled to go into the (juesti<)n ol ud(‘.' 

l.'nder section 17B (2), the iu*ticles liable to lorfeiture are ‘artich's specified in the list vvlnili 
in the opinion of the District Magistiale or the Commissioner ol Police are or mav lx* used 
tor the purposes of an unlawful iLss^x iation.' 'Lhe entenon is user, cidiei actual or potenli«il. 
irrespective of the ownei-ship of the articles I'he answer to the first part of the qiie.stion is in 
(he negative Lhe second part of the question is a ctiiollaiy to the first. Adjudication of tlie 
question whether any article is liable to forfeituie depends on the opinion, as to usei as 
.ifoiesaid, of the District Magistrate or Cominissioner of Police, subject to revision b\ the 
District Judge or C'hiel Judge, Small Cau.se Couil lespei lively. Any person can make a 
r( presentation claiming, not ownership ol the artide, but that the article ‘is not liable in 
forfeiture’. This means that die representation, to be valid, has to show that the article is not 
used nor capable of being used for die puiptjses of an unlawful association. C)wnership ol die 
article, or, in other words, the question of title is immatiTial. Liability to forfeiture being die 
question for adjudication, the adjudicating tribunal can only take into consideration lhe matter 
of user or fitness for use and cannot go into the question of title. If title bears upon user, then. 

It may be relevant. For insUincc, a pair of old shoi's seized in a notified place may be c laimed 
by the owner as not bcung used ncit fit for use for purposes of the unlawful association 
concerned. Here, the claim is ba.sed, not on title, but on user or fitness for use for a pariiculai 
purpose. The answer to the second part of die question is in the negative. 

.1 'ITie third quc.stion is — 

Does die expression ‘for the purposes of the unlawful association cover only the unlawful activities ol 
an unlawful association and not its other acUvilics? 

In my opinion, the expression covers all activities. It is not limited to unlawful activities. 
Lhe whole object is to immobilize the unlawful association and kill all its activities. 
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4. rhe fourth question is — 

On whom is the burden of proof to be laid in the course of an adjudication under Section 17B (6)? 

The proceedings start with seizure under Section 17B (1). Fhc, the Disiiict Magistrate or 
Commissioner of Police has to consider the question of user and form an opinion, and in 
ciise the opinion is adverse, to order forfeiture. Forfeiture does not become operative till 
publication of the intention to forfeit under sub-section (4) and consideration of claims ajid 
I ejection tliereof under sub-section (fi). The claimant has to make good his claim that the user 
of the seized article is innocent and not for any purpose of the unlawful association. If no 
claim be made or the claim is not made good, then the order of forfeiture stands. The burden 
of proof is, tlierefore, on the claimant. It should be noticed tliat when a District Magistrate or 
Commissioner of Police rejects the representation of a claimant, all he has to forward to the 
District Judge or Chief Judge Small Cause Court is his decision only, without any reasons for 
his opinion. 'Fhe claimant cannot succeed unless he is able to displace that opinion. The 
burden is, therefore, on tlie claimant. 


B.L. Mitter, 
Advocate General of India. 

New Delhi 
Kith August lfM4. 

1. Doc. above. 



Government of Puiijub to the Government of 
India (Caveeshar’s case) 


I'ilc No. 44/52/44 - Home Poll (I) 
|NA11 


Express Letter 

From 

A.A. MacDonald, Fiquire, O.B.E., I.C.S., 

Home Secretary to Government, Pu. jab. 

To 

t he Additional Secretary to the Government of India, 

Home Department, New Delhi. 

Nos; S-4982 BDSb. Dated Simla- E, the 31st August, 1944. 

Your express letter No. 44/51^44 ■ Poll (1), dated 23.8.1944 (copy appended with this document 
— F.d.j regarding the habeas corpus petition filed by Sardul Singh Caveeshar.' 

The High Court has agreed to hear the case in camera. 

T. Sardul Singh Caveeshar applied for a copy of his detention order under mle 26, 
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D.O.I.R., on 3.5.43.* There being no provision either in the D.O.I. Act or in the rules made 
thereunder entitling a detenu to a copy of his detention order no copy was supplied, but the 
Superintendent of the Subjail, Dharamsala, was told that he could show the detention ordei 
to the detenu. This application was disposed of before the receipt of your letter No. 2-DC 
(14)/44, dated 29,2.44.'* Sardul Singh Caveeshar has not submitted any application for legal 
assistance in the preparation of his habeas corpus petition to die High Court. He was previously 
allowed an interview with Mehta Amar Nath, Advocate, Lahore, on the 3rd of October, 194;i, 
in connection with an appeal to the Privy Council and an application to the High Court for 
his release. 

4. ITie present order of the Punjab Government determining the place of detention ol 
Sardul Singh Caveeshar is open to the same objection as that raised in respect of the ordiM 
passed in the case of Jai Prakash Narayan. It is, therefore, requested that an order under 
section 3 (4) of the Restriction and Detention Ordinance be passed by the Centra] Govemmem 
and forwarded to us before the next hearing of the case on September the 11th. A copy of 
the Pb. Government order of July 28th, 194*t,^ is enclosed. 

5. The Assistant Advocate General has raised the question as to whether power was duly 
delegated to the Additional Secretary to the Government of India on whose signature the 
order of the Central Government under Rule 26 of the Defence of India Rules, dated !).3. i'J, 
was issued and to the Joint Secretary to die Government of India on wh«)se signature ihv 
order under section 9 of the Restriction and Detention Ordinance dated 1.7.44 was issued, oi 
whether the matter in both cases received the personal attention of H.E. the Govemor-Grnenil. 
llie /Vssistant Advocate-General requires an affidavit on this point to be produced in couit 
and it is requested that this may be forwarded to us widi the least possible delay. 

6. Our Advocate-General is on leave, and the Assistant Advocate-General is somewhaf 
inexperienced. It is, therefore, suggested that since Sardul Singh is a Central GovcmineiK 
prisoner, your Advocate-General might be instructed to appear in the High Court in his casr 
r)n September the 11th, as he will be present in Lahore on tliat date in connection witli tlu* 
petitions of Dwijendra Nath Bose and Arabindo Bose. 

(A.A. MacDonald) 
Home Secretary to Government, Punjab 


Enclosure: 

Government of India 
Home Department. 

Express Letter 

From 

Home, New Delhi. 

Fo 

ITie Secretary to the Government of the Punjab, 

Home Department, Simla. 

No. 44/51^44 - Poll (I), New Delhi, the 25th August, 1944. 

Your memorandum No. S-4263--B.D.S.B. dated 18th August, 1944, forwarding a copy of a 
habeas corpus petition filed by Sardul Singh Caveeshar. 
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2. We agree that if the Court declines to hear the case in camera, it will be desirable to 
issue ordere under Defence Rule 41 prohibiting all references to the proceedings in the Press. 
We should be glad to have as long as possible advance notice, should this action on our part 
be necessary. 

3. We obseive that in paragraph .5 of his petition, Caveeshar refers to the refusal of the 
Home Member, Government of India, to supply him with a copy of the order under which 
he is detained. We can find no authority for this statement. Relusal to supply him with a copy 
of this order would of course be contrary to tlie General instructions on the subject contained 
in the Government of India Defence Department letter No. 2-DC (14)/44 dated 2f)th February 
K914. We note further in paragraphs 9 and 10 tliat Caveeshar makes much of the fact that he 
has not been permitted legal assistance in the preparation of his petition. We shall be glad to 
have your comments on tliis allegation. Please see our D.O. letter No. IV/;y43-M.S. dated 1st 
May 1944. 

4. You will no doubt see that the Punjab Government's order of 24th March, 1943, is not 
open to the objections which were recently pointed out in ).P. Narayan's case (see this 
Department’s letter No. III/4/43-M.S. dated 22nd August 1944) and we should be glad to be 
supplied witfi a copy of this order as soon as possible. 


(R. Tottenham) 

Additional Secrctaiy to the (Government of India. 


1 

J Not pnntod 

H Dih 183. 

\ Nol punted. 

Svv also Docs HI an<i 82 in C'haptcr XVI 



Government of India to the Government of 
Bengal 


Oovt. of Bengal (Home) Kilo No. 174/41 
I Bengal State Archives] 


■V(’< ret 

0.0. No. 3/11/44 - Poll (1) 

Government of India, 

Home Department 

New Delhi, the 8th September 1944. 

My dear Barrets, 

Our case against Congress or tlic Congress High Command, for responsibility for the 1942 
disturbances is now about as complete as we can hope to make it except in one important 
respect — namely, judicial pronouncements on the subject. As a result of various letters to 
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Provincial Governments we have received a large collection of judgments in rebellion cases; 
but the supply of these has dried as for the last year; and in any case, we have found it iui 
ahiKJst impossible task to go through iill those that we have received, extract from tliem the 
sort of thing we have been looking for. We have no desire whether to impose further wt)ik 
on Provincial Govoniments, nor do vve ourselves want to receive any further complete copies 
4>f judgments. What we have in mind rather is that each Provincial Government (or, at leasi 
each Provincial C.I.D. or Special Branch) would have no difficulty in recollecting any leallv 
important pronouncements by the courts (natunUly the higher, the better), on the general 
question of tJie responsibility of the Congress organisation or its leaders for the disturbances 
If we could make a representative collection of such pronouncements in the form of biicl 
extracts from judgments, it would be a very valuable addition to our records. We realize that 
in some IVovinccs there may be no such pronouncements, while in otliere there may not be 
more not be more than one or two. lliat does not greatly matter. Even a dozen good inslaiu rs 
coveiing die whole of British India would be quite sufficient. If, dicreforc, any examples ol 
the kind of thing we want readily occur to you we should be very much obliged if you could 
let us have them. If vou have already sent us the judgment containing die pronouncenieiiis 
in quesuon, it would, of course, be sufficient simply to refer us to them. 


Yours sincercl'., 

(R. rottenh.iiii' 
To 

l uffnell Barrett, Esquire, CIE, ICS, 

Additional Secietaiy to the (Jov eminent of 
Bengal, Home Department, Calcutta. 



Official Notings regarding the continued 
detention of 4 men of the Army 
(dt 14.9.1944-21.12.1944) (Extracts) 


File No. - Home Poll (I) 

INAIl 


'Hi ere were originally four men of the 1/15 Punjab Regiment under detention, riiey were 

I Subedar Kaitar Singh, Sikh, s/o Achhar Singh of iloshiarpur District. 

1, Hav. IJjagar Singh, Sikh, s/o Suchel Singh of Lyallpur District. 

lyTSiK Piara Singh, Sikh, s/o Harnam Singh of Lahore District. 

4. Sep. Nazar Singh, Sikh, s/o Santa Singh of Iloshiarpur District. 

riiey were believed to be implicated in an attempted murder of Hav. Hazara Singh, but 
it was impossible to secure sufficient evidence to bring anyone to trial although there were 
strong enough grounds for the discharge f>f all four men from die Army. Investigation which 
followed the attempted murder led to disclosure of anti-British, pro japancse and pro-Congress 
sentiments among some men of the unit 
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2. H.M. in his minute of 30.().44 recommended the release of Kartar Singh and D.I.B. 
and U.M.I. agreed. The remaining three were detained under orders which will be in force 
until 6th October, 1944. 

3. Summaries of the evidence against these three men are in tlie folder below (flag ‘N’). 
(Notes below) 

(a) llaiK Ujatiar Sin^h, Three inde[)endent sources made sUitements that lJj«xgar Singh was 
connected with subversive organisations and was therefore a danger to seciiniy if he remained 
at large. However his alleged friendliness with an individual suspected of an attempted murder 
cannot be considered Jis contributory ground for detention. In any Ciise, this allegation comes 
from Hazara Singh who was the victim of the attempt. It is doubtful therefore whether we 
can accept this or for that matter any other of 1 lazara Singh's statements which may well have 
been made after the attempted murder (the date oi which is not given) and, even if made 
l)efore, might possibly have been based on personal enmity which eventually led up to the 
•ittempted murder. The case against Ujagar Singh rests on little more than two independent 
statemeiiLs which do not in my mind ju.stily further detention and I feel we should ask for 
more e "dence. (In August 1944, Hjagar Singh was interrogated in C^S.D.I.C. but we have 
had no details). 

(b) L/NK IHara Singh. 'Hie evidence against Piara Singh does not, as it stands, justify continued 
detention. 4'he only impoilant item against him is his friendship with Hardyal Singh unless of 
course Ha/ara Singh is considered leliable. H.M. in his minute of 30.6.14 disposed of the 
statement made by the ‘four witnesses', dliere arc I think sufficient grounds for restriction. 

(c) Sep. Nazar Singh. 'Phe case against Nazar Singh is vcr\' flimsy. 4'herc is really no evidence 
to warrant further detention and Nazar Singh, togetJier with the otlier three, has paid some 
penally already in the form of discharge from tlie Army and will have spent six monllis in 
prison. He should, I feel, be restricted to his village. 


14.9.44. 
{G.A.T. Shaw) 
Attache. 

U.S. (1). 

I would also draw attention to tlie representtitions made by these three prisoners in reply to 
the (oinmunication of grounds of detention at pages ’24-l()/c. 

2. I doubt whether, witli the nviterial available, wc are in a position to make possible 
e.Kception is Ujagar Singh w'hose further detention on the ax ailable material would probably 
1 think be justified. We should in all three case ask D.M.I. lor further information. This should 
include the interrogation report of Ujagar Singh; and it the cither twii prisoners have not been 
intPiTogaled, we might I think suggest that this should be done. 

3. Leaving a sufficient period for submission to H.M. and for communication of orders 
to the Resident, Indore, we have less than a foitnight in w'hich to obtain this further 
information. I doubt whether it will be forthcoming within this period. We say ask D.M.I. 
whether he is likely to be able to supply us with further material by September 30tli. If not, 
we may ask him to obtain the information required separately and send it cjn to us in due 
course as available, and meanwhile to return tliis file without delay. We shall then have to 
<'xtend all three detention orders pending a full examination of the case, as was done in 
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the cai»e of the C.I.H. and R.I.A.S.C. prisoners. 'Hiis is not a very satisfactory nietliod, but 
I see no alternative. 

4. It IS clear that an average review of a detention case if, thoroughly carried out, is likely 
to t;ike considerable more than the one month’s grace during which extension orders can be 
passed under section 9 of the Ordinance. Fhere is nothing however to prevent cases being 
examined before the beginning of this inontJi and I think it should in future be routine that 
idl cases aie submitted for commencement of review at least two months befoie the detention 
order is due to expire. 

IJl.H.il. 
(S.).L. Olver). 

D.S. (I)/ Secy. 

General Stall Branch (MI. Directorate) 

Reference die noting in this case. 

2. These men were detained at the request of, and on evidence provided by, H.(^, 
Southern Army. We have now asked diat H.Q. for any further evidence they mav have on 
record or have obtained since the men were detained. 

d. Taking into consideration the past unrest in dies unit, I recommend strongly that tliese 
diree men should continue in detention for a further period of threc^ months while then tasi* 
IS being re-examined. 


Home Department (Sir Richard Tottenham) 


Gawthoni 
D.M.I. 27 September 14 


Will H.M. please see notes from p. dO ante:* Ilie detention orders against these three persons 
will expire if not extended before October bth. I agree that the case should have been taken 
up for consideration earlier and that more information is really required. I agree also with 
D.S. that, strictly speaking, the fact that we require further information shows diat we are not 
satisfied and, it we are not satisfied originally that it was necessary to detain these people and 
I do not think their representations, by themselves, are suflicient to make us change our \ iew. 
I v\()uld, theiefore, recommend die issue of extension orders in these cases on the undeistanding 
ihat diey will be reconsidered as soon as the full report has been received from H.Q. Soutlieni 
Army. It is also most important that these cases should be taken up for review in future in 
plenty of time, even though the extension orde»^ cannot issue until some time during the 
month preceding the date of expirv' of the onginal orders. 


H.M. 

Extension orders accordingly 


(R. Tottenham) 
Secretary, 28.Jh44 
Signed R.F. Mudie 


R. Tottenham 
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General Staff Branch 
(M.I. Directorate) 

In continuation of my note, dated 27 Sep 44, at page 33 of the file, it has not been possible 
to produce additional evidence against tlie three men now under detention. 

2. In .such cases, evidence in detail sufficient for normal legal action, Ls seldom fortlicoming 
and it may be pointed out that, had such evidence been available, the men would have been 
put on trial instead of being detained. Other considerations must be taken into acLOunt and 
in this case tlie Security history of this unit shows that a spirit of unrest had prevailed for some 
years and that there had been contact with SUBHAS CHANDRA BOSE before tlie latter 
escaped to Europe. It was from 1/1.3 Punjab Regt. that a platoon of Sikhs deserted to the 
enemy in 11)43 and included one of tlie original Bose contacts who had become a senior 
N.C.O. The majority of these men are still in enemy hands and most oi them are believed 
to be cooperating with the Japanese against us. 1 may add that investigation into the past 
history of this unit is still continuing and the C.I.I). are cooperating witli the military authorities 
in this enquiiy. Some of the missing platoon have been recaptured and infonnation obtained 
horn them ronfirmed that intrigues histing over years created a very unhealthy spirit in this 
unit. This continued investigation ol the case may well result in the provision of further evidence 
or material against the tlirec men now detained. In tlie meantime there is justification for the 
comment that much trouble would have been prevented in the Army during this war if trouble 
maker's against w'hom tlie information was ‘Light' had been dealt with v igorously under wartime 
emergency legislation I'hc object of this legislation is, it is submitted, to cover such contin- 
geiicies, and to insist on too high a degree of proof in such cases is to vitiate and render the 
legislation abortive. 

As pointed out an exhaustive enquiry failed to produce legal evidence on which to try 
these men. Government of India in the Home Depa’imeni were approached and approved 
ilu-ir detention on the evidence available 4'hc same Ci iiditions still exist, although additional 
evidence is not available, I strongly recommend that the three men continue in detention 
while mve.stigations continue and wliile the Oflicer Commanding the unit is doing his utmost 
to lestoie a healthy spirit amongst his men. 

1. With reference to Home Department note, dated 10 Nov. -H, on page it is not 
(lesiied to interrogate Piara Singh or Nii/ar Singh as diis was done most tlioroughly during 
the Court of Enquiry held in Uie unit. In addition, the interrogation ot Hav. Ujagar Singh at 
(^S.D.I.C. revealed nothing new. 

5. A copy of the Security histoiy of the unit is attachei' for inlormation. 


Cawthorn 

Major-General 

D.M.I. 

Home Department 
ihiough 

War Department 

n o.No. 5641/VI/DMl dated 16.11.44. 

War Department 

I itgree with Home Department tliat, if these cases are looked at in a judicial light from the 
point of view of whether tliere is enough evidence to convict an individual, the evidence is 
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scanU' and insufficient. But surely the DMI is right in suggesting that it was not intended that 
Ordinance cases should be viewed in quite this light, and tliis appeal’s to have been the initial 
view of tlie Home Department. The emphasis, it is suggested, has shifted so tliat instead of 
considering whether there is danger of injustice to an individual (which must always be the 
first consideration in a judicial enquir>'), we have to consider first whether there is danger to 
the State. 

2. The dangers aie first, that recruiting may be affected, anil secondly that enemy agent 
in the countr\' may contact these men and be assisted in introducing subversive material to 
serving troops. I he first of these is the lesser diuigcr though the more probable. The second, 
w hich is much more serious, must be considered in the light not only of the actual evident t* 
against the individuals, but the evidence against the unit, for which the statement at ‘O’ should 
be seen. 

3. It seems cleai that men in the unit contiicted Bose sympathizers and that as a result 
someone introduced subversive material which resulted in the desertion of a platoon. I’hc 
enquirv' indicated that tliese men were tlie leaders; and since there must have been some 
leaders, we can only suppose that these men w'ere not leaders if w(' assume that there were 
other leaders wlujm enquiry' hiis failed to reveal. I feel there are no grounds for such an 
assumption. I suggest that w'e must examine the case in tlie spirit of Addl. Sc!cretar\' Home 
Dept.'s note of the 2t>th February' in which he wrote ‘Ihe opinion formed of these four men 
IS no dcuibt the result of the impression tfiey created under examination or interrogation and 
even if the ‘mateiiar against them may not in all Ccises seem very convincing, we cannot 
lightlv reject the advice of he responsible militar)' authonties’. 

4 W'ar Department therefore concur in the view of the DMI in the case of tliese uk ii. 
Home Department will no doubt consult DIB; and v>'e should be glad to know their views in 
the light of remarks. I do not think we need refer the matter to the War member until this 
has been done. 


(F. Mason) 
Joint Secretarv 
20.11 11 

Home Dept. (Sir R. Tottenham) 

Will D S. (1) please see notes from p. 39 in conjunction with Addl.’s note of 28y!J/44. |Notings 
above - Ed.| 

File file might go to D.I.B. for an opinion bu» the present position appears to be that we 
have asked lor further infoiTnation, which i.s not available yet, and it is doubtful whether D I K 
need be worried at this Juncture. 

(G.A.T. Shaw) 

22/1 1 


I think tins case may go up with the first batch to be submitted to H.M. in accordance with 
hi.s recent orders. 


U.S.(I) 


Signed 

23.11.44 



-Struggle in the Law Courts I'iH.') 


Resubmitted. 


(G.A.T. Shaw) 
28/11 

rhe existing orders will continue in force until .5-4-15. Therefore there is no necessity to 
review the cases at present. But please see my note of 284) 11 and D.M.I’s note of Nov. Hi. 
I lliink we may simply ask for a lurther review from D.M I. by March 1st. 

K. rottenham 
• 1/12 

rius case concerns 3 men of the 1/1 5th Punjab Regt. Hav. Ujagar Singh, lyNK Piara Singh, 
and Sc‘p. Naziu' Singh. We have practically no information regarding the reasons why the 
military authorities require tliese men’s detentio... lliere was apparently an attempt on the 
life of one Hav. Hazara Singh but what the motives of that murder were we do not know. In 
the case of the first two we have some vague allegations of their having had some political 
.onlacts t)l having been friendly with a Havildar who deserted to the Japanese. All that I can 
hnd against Nazar Singh, except that he deserted from one unit and joined another is that he 
is suspected of having written an anonymous letter and of having been concenied in the 
attempt to murder the Havildar. 

2. On 28th September fuillicr infonnation was asked for but none has been forthcoming. 
It must be clearly understood that Home Department cannot agree to keep people indefinitely 
in detention on vague information of this sort. 

3. In the circumstances Hjizara Singh and Piara Singh may remain in detention till their 
orders expire on 5- 4-45. If no furth(*r information of a reliable and serious nature is forthcoming 
by then they will be released. Nothing that we ha\ against Nazar Singh justifies his further 
detention. He should be released at once. It does not seem necessary to apply any restrictions. 


Addl. Secy. 


(R.1‘. Mudie) 
Home Member 21.12.14. 



Extracts from Fortnightly Report from C.P. & 
Berar for the second half of September 1944 


I'ilo No. 18/ty4(i - Home Poll (I) 
[NAI] 


In another ca.se of contempt of court, the High Court censured the Inspector-General of Prisons 
for failure to forward a petition addressed to the court by a prisoner who had been convicted 
foi hunger striking in jail. 


c3> 4 * ^ 
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Extracts from Fortnightly Report from C.P. & 
Berar for the second half of September 1944 

FUe No. - Home Poll (I) 

(NA1| 

Tlic High Court, on a habeas corpus application, directed the relciLse of two men arrt\sted 
under Defence Rule 129 for suspected complicity in underground Congress Socialist Pailv 
activities connected with a political dacoity in the Khandesh district of the Bombay Presidency. 
The order of the court liui into 8(1 typed pages and is being examined. 



, Political agent. Eastern Rajputana state to the 
• Dewan of Bundi — Congress disturbances 

Bharatpur Agency (Eastern Rajputana States) Bundi State - File No. 50 
(Rajcisthan State Archives] 

I () 

rhe Dewan, 

Bundi Stale 

Memorandum No. 1570/70^- P/42 



Dated Camp Abu, the ZJrd September 1944, 

[p view of the rumours that have been circulating about the possibility of underground Congress 
workers sunendcring themselves to the authorities, Uie Cioveinment of India thought it 
advisable to examine the position in respect of detention orders issued during the 1942-^ki 
Disturbances wliicih remained unserved owing to the fact that the person against whom they 
were directed had absconded. 

2. Such orders of course continued in force when Ordnance No. Ill of 1944 was 
promulgated, by virtue of section () of the Ordinance. 'Die (iovernment of India are however 
advised that, even though they remained unexecuted, the provisions of section 9 of Ordinance 
No. Ill must be held to apply; that is to say, any such order that was not extended before 
July I5th expired on that date. 

3. In view of the above, the State will no doubt examme the position with regard to 
persons who have evaded detention by absconding and, if the old orders have not been 
extended, will issue fresh orders of detention in cases where they are considered necessiu-y. 


Political Agent, 
Eastern Rajputana States 



Slniggle in the Law Courts KW7 



Vimlabai Deshpande w/o Purushottam 
Yeshwant Despande* (Applicant) v. Emperor 
[Bose* and Sen* J J. (20 September 1944)1 


AIR, Vol. 32, 1945, Nagpur, p. 8 


■I .|. Kcdar and T.L. Sheode (in 70) and T.L. Sheode and GJ. Ghale (in 72) - fnr Applicant. 
M. Hidayatullah,* Advocate-General (in both) - for die Crown. 

Order 

This order will also govern Miscellaneous criminal case No. 72 of 1944. The cases ansc out 
of applicaUons under 5.491 (1), Criminal P.C. Tlie applications are in respect of Purshottam 
Yeshwant Deshpande’ and Yeshwant Vishnu Lcle. In order to appreciate the points involved, 
it will b; iK,v>sary to set out a few relevant facts from the applications and tlie affidavits which 
support them. Purushottam Yeshwant Deshpande is an Advocate of tlie High Court. He is 
also an Editor of the Bhavitavya a Maradii Weekly which is printed by the Independent Press. 
He lives in Craddock town and die office of the Bhavitavya is situated in the adjacent blo^. 
W G. Sheorey, is the Editor, Printer and Publisher of the Independent, an English Weekly. He 
is also the Printer of the Bhavitavya. He lives in a house on the Jail Road in the conyound 
ol which is situated the office of die Independent and the press in which it is printed. One 
Inamdar was employed as a clerk in the Bhavitavya office but he left service in May 1944. 

( )n 21st August 194-1, at about (i..‘i0 a.m. Mr R.K. Misra. Additional District Magistrate, Nagpur, 
accompanied by several police officers and a possi- of constables, surrounded Ae residence 
of Deshpande in Congress Nagar and searched the house and the office ol the Bhavitavya ull 
l .:i0 p in. and seized certain arUcles. During the .oursc of the search, the police took doym 
the numbers of certain 100 rupee notes. After the search the parly left and insU ucled Deshpande 
to attend the Sitabuldi Police StaUon at 3 p.ni. He went to the Police Statuin again ^d w^ 
interrogated by the police. He was then arrested and put in die police lock-up at Snabuldi. 
He was not informed why he was arrested nor was be told what the ch^es a^mst him w^. 

{.)n 22nd August 1944, which was a holiday on account ol Ganesh Chaturthi, Deshpan e 
was removed to the police lock-up in the compound of the District Magistr^c s Court and 
kept there for the whole day. In the afternoon, at about 5 p.ni. he was amoved to ^e Cento 
Jail at Nagpur. A report was published in the Uitavada of 22nd August 1 J44 about the searchc 
and arrests made on that date. ITie relevant portion of the reports is reproduced below. 

It is reported that simultaneous search were carried out at Wardha also and some five rupee notes 

■iCr«arches are stated to be connecter! with an armed dacoity allej^d to have 
.a East Khandesh some time in April last. ... Tlie persons connected with Ae daco^ J^e still 
absconding and the search is sUted to have been made with a view to catchmg the absconders. 

was questioned by a police officer regarding Inamdar, his visitors an F 

Deshpande Informed the officer that Inamdar was at one time employed as » ^erk ‘n ‘he 

lihavitavya Office but that he left some time in May 1944. On 23rd August 1944, at abou 
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10.15 a.m., two persons said to be police officci-s from Bombay, went to the house ol 
f^lrushottam Deshpande and asked his wife about Inamdar and his friends. On the same day, 
23rd August 1941, Mr \’.K. Ringe, an Advocate of this court, was instructed by Deshpande\ 
wife to see Deshpande in jail in order to obtain necessar)' facts from him to enable an 
application for bail to be made, but the Superintendent, Central Jail, Nagpur, refused to grant 
an interview tin the ground that Deshpande was detained under R.129, Defence of India 
Rules, rhen, on 25tii August 1944, De.shpandes wife. Mrs Vimalabai Deshpande, filed iUv 
present application under S.491 (1) (b). Criminal P.C. praying that he be set a liberty as his 
detention wiis illegal and improper. 'ITiis application was supported by an affidavit sworn bv 
WanicUi Wnkdtesh Deshpande, his nephew'. Relevant paragraphs from the application ait- 
reproduced below . 

12. Ihat from the nature of tlie inquiry by the Police and from the report in the Hilavada it appejis 
that Bombay Police are investigating into an offence of dacoity and are Irving to trace the offendeis 
Ilie enquiries regarding Inamdar suggest an inference that the police suspect that die said Inanulai 
\sh<» was probably a suspect in die eyes of the police was harboured in the Bhavxiavya office. 

14. 'llidt searches and enquiries by the [police having been (xstensibly made in connection widi cui 
attempt to trace the offenders in a dacoity alleged to have been committed m Bombay Presidenev, the 
luiest of the applicants husband ought to have been made imder the prtivisions of the (Vinuii.il 
Proi edure CJode But it appears that R.12f). Defence of India Rules has l>een deliberately and iii uirei 
want of good faith used in order to prevent Mr Deshpande from pursuing die ordinary legal renic(ii('s 
*uid to de^ iive him of his ordinaiy' legal nghts. Ihis is an abuse of die Defence of India Ait and lhf‘ 
rules framed thereunder. 

15 lliat die arrest of Mr Deshpande under R.12f>. Defence of India Rules is a gioss abuse ot 
powers by die authonties, malicious and a fraud upon, the law';' 

I'hese paragraphs specifically challenge the detention as illegal and improper on the ground 
that there was utter want of good faith, gross abuse of power and a fraud upon the law'. I hi* 
application also complained that a request for an inteiview witli couasel had been refused. 
()n 2Hth August 1944 this Court directed issue of notice of the application to the opposite 
party for a date to be fixed in office. ITic Superintendent, Central Jail Nagpur, was furtlier 
directed to produce a copy of the warrant or order under which Deshpande was detained. 

I he office fixed the earing for 11th September 1944. On the same day, 28th August 1944, 
U'aman Venkatesh Deshpande filed an affidavit stating that his uncle had been taken from 
the Central Jail to the lock-up of the Police Station in the District court compound on 27th 
August 19-44 and lliat he was being detained in police custody. He stated that he believed 
that he had been kept there continuously from 27th August 1944 for purposes of interrogation. 
(4n 30th August 1944, another application was filed in this Court, seeking infonnation from 
the Crown, or the Provincial Government, on certain points. We reproduce the relevant 
portions below: 

'2. , . ih - following information is necessary in order to enable frill and complete arguments to b<- 

advanced at (he hearing; (i) who is the ultimate officer who made or directed the arrest? (ii) Whal 
report of the fact of arrest was made to the IVovlncial Government by the officer making the arrest, 
(iii) Has the Provincial Goverimcnt passed any order on such report under sub. 2 of R. 129? and li 
so, what? (iv) If llic Provincial Government has passed no order, has the officer who made the arrest 
passed any order in writing in respect of the commitment of arrested person to custody? If so, what? 
(v) Is Jicrc any general or special order of Provincial Government about the commitment of the arrested 
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person to custody? If so what? (vi) What is the purpose of transferring the applicant’s husband to the 
lock up in the compound of the District court? 

3. . . . The hearing of the case in which the applicant urges that tlie arrest has been made by 
misusing the powers given by tlie Defence of India Rules should take place bctbrc die end of the first 
pf'riod. 

1. . . . Ihc applicant’s husband has been transfeiied to the lock up in die compoimd of the District 
couit fioin the jail. . . . The purpose of the transfer is not known to die applicant. IVcsumubly it is in 
connection with an inquiry into an offence undei the Penal code and in ordei to enable the Police? 
officer to have facilities of interrogation. 

5. llie applicant thinks it necessary that since interview by a lawyei was not permitted, die applicant’s 
husband should be ordered to be produced before diis Honourable Court to enable the Court to know 
all die circumstances about die arrest and detention. 

t). That if this Honourable Couit so decides, it may direct die Proviniial Governnumt to allow a 
lawyer to have an interview widi Mr P.Y. Deshpande before die date of hearing. 

7. Ihe transfer of Mr P.Y. Deshpande from the Ja^i j) the lock up and his continued detention theie 
have given rise to a grave apprehension in the mind of die applicant. The applicant’s husband is not 
in lobiist health and die transfer to die lock-up and detenUon diere would certainly cause menUil torture 
to him vvhich will inevitably undermine his health, iliere being no restriction on the vi.sits of the Police 
ollii ers as regards the times and the periods die applicant's husband might be kept without sleep for 
days and diis would amount to phy.sical tortuie also. Ihe applicant leels that detention in jail is the 
le.s.sci of die two evils so long as detention continues. 

H. I'lic applicant prays for die following reliefs: 

(a) 'flic Crown or the Provincial Government be ordered to apply the information specified in 
paiagi aph 2 of diis petition. . . . 

(d) A lawyer of Mr P.Y. Deshpande should be permitted to have an interview with Mr P.Y. 
Deshpiuidc at die plac e of his dotty ition. 

riiis application came up for hearing before a bench composed of Hemeon |. and one of 
us, Bose ]., on Isl September UIH. An early hearing was asked foi on die giound that the 
maitei was urgent because of the detention in police c ustody. A complaint was also made in 
argument that interviews with counsel had not been granted. As to lliis. Bose [. remarked that 
there was no longer any difficulty about legal inlemews. Notice w^as directed to issue to the 
Crown and the matter was fixed for heanng at 11 ;* m. on 4th September 1944. The learned 
Advocate General happened to be present in Court in connexion witli another case and he 
was told informally that the matter vvhich would be considered on the 4th was the question 
of detention in police custody rather tlian jail custody. Counsel on bodi sides were told tlial 
the merits of the application would be ^ nsidcred on the 1 Itli along with the application under 
JS.i91 (1) which had already been fixed for tliat date. But in order diat die Provincial 
Government might have an opportunity of considering all the points raised, die order was 
couched in general terms and was as follows: 

Issue notice Uj the Crown and in duplicate to die Ix'gal Secretary to the Provancial Government to 
show' cause of (this is slip for ‘against’) die application dated 30-41 4-t. Three copies to be supplied 
to die Advocate General today. The case will be heard on Monday at 1 1 a.m. (4.9.44.) 

On 4th September 1944, the learned Advocate-General filed a copy of an order of the 
Itovincial Government dated 26th August 1944, directing that Deshpande be detained in 
police custody during the remaining period of his detention of 15 days expiring on 4th 
September 1944, and stated that there might not be a fresh extension of the period of detention 
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and tiiat Deshpande might be released. Accordingly the case was fixed for 5th Septembei 
instead of being taken up on the 4th. Complaint was however still made that no legal 
inter\iews had been sanctioned and we were asked to pass orders regarding this. We told the 
learned Advocate General to look into the matter and to let us know the position on thp 
following day at 1 1 a.m. 

On the following day, 5th September 1944, the matter was taken up at 11 a.m. Counsel 
complained bitterly that they were in an exceedingly difficult position because no ordeis 
regarding an interview wixh the detenus had been passed and accordingly it was very diflit ult 
for tliem to set out the necessary facts in the absence of instructions from Deshpande himself. 
\Vc asked the learned Advocate-General for an explanation and he assured us tliat aftc i 
I-L.R. (1913) Nag. 154 there was no longer any difficulty about interviews. He said that his 
instructions were that in Ringe’s case Ringc did not even wait for an answer. He sinipK 
went to the jail, asked for an interview, and walked away again. This does not sound likc'lv 
to us. But that apart we have an affidavit before us sworn by Deshpande's nephew who 
was present in person and w'ho swears to the matter to his pei-sonal knowledge, that an 
interview^ was refused on the ground that Deshpande was detained under R.129. rhore is 
no affidavit in reply. The complaint about tliis wiis made on 28th August 1944, and w,is 
repealed on 1st September 1944 and on 4th September 1944. So there was ample time tor 
the Provincial Government to make an affidavit in reply, particularly as both of us stressed 
on hh September 1944, that an adveise inference would be drawn against the PiovidckiI 
Governmont if no affidavit refuting the facts set out in the affidavits before us was filed. In 
the circumstances we can only conclude that the allegations in W.V. Deshpandc’s aflidaMi 
are true. 

The next excuse the learned Advocate General made on behalf of the IVovincial (jox erii 
merit was that no panel of names had been .supplied to Government and that the understaiuhnii 
reached after Prabhakar 'Pare’ case was that a panel of names .should be supplied so lh.it 
Government might choose from among the panel. He also said tliat Deshpande had not a.sk«‘<l 
for an interview but that his wife had made the application. Wc pointed out that four seniui 
members of the High Court Bar were appearing in die case and that surely by now Cioveinineni 
could have made up its mind iis to which it would select, or if it considered them all undesirabh , 
cr)uld have made alternative propo.sals. 

Ihe Advocates appearing in Deshpande’s case are Dr 'FJ. Kedar, Mr 'F.L. Sheodo, 
Ml M. Adhikari and Mr B.L. Gupta. Ihcy hied their memorandum of appearance on 21th 
August 1944, and the application of 30th August of which copies were supplied to the 
Advocate General by the orders of this court, is signed by Messrs Adhikari and Gupta. Mc.ssrs 
Kedar, Adhikari and .Sheode appeared on 1st September 1944. Ihcse are counsel of einincm e 
in the profession and of status. Dr T.J. Kedar is one of the leaders of the Bar willi ovrr 
yeais practice. He was Vice-Chancellor ol the Nagpur University for six years and as .sufh 
was in honorary command of die University Fraining Corps. He was also a Minister for soni*’ 
time and has been a member of the Prcwincial Ix^gislature for many years. Mr T.L. Sheod** 
is the FVesident of die High Court Bar Association and was formerly a member of the Bar 
Council. He is one of the leaders of the Bar and has put in over 34 years of practu** 
Mr Adhikari is a senior lawyer of over 24 years practice and Mr Gupta has put in over 21 
years of practice and is a Lecturer in the University College of Law. What possible objection 
could there have been to one of these gentlemen being granted an interview? And in fact no 
objection was made. On the contrary we were repeatedly assured that no obstacles would be 
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placed in the way of an interview. Wc told the Advocate-General that we would give the 
Provincial Government time till 4 p.m. to make up its mind. 

At 4 p.m. the learned Advocate-General again assured us that there would be no trouble. 
We then asked him which lawyer was to be permitted to see Deshpande. He replied that an 
application regarding this should be made to the District Superintendent of Police as he was 
now in charge of the prisoner. On Uiis wc were .sharp with him and told him that the Provincial 
(iovemment must choose immediately between Messrs. Kcdar and Sheode and that unless it 
did so we would either direct Deshpande to be brought before us and permit him to interview 
any counsel he chose or release him altogether. On this the learned Advocate General stated 
that his instructions were that there would be no objection to either Dr Kedar or Mr Sheode 
interviewing Deshpande. We accordingly directed tliat an interview be granted to Mr Sheode. 

'Phis is a deplorable attitude, unbecoming a Provincial Government. We could have 
appreciated a straightforward stand to the effect that under the Defence of India Act and 
Rules no interviews need be granted and that is a matter w'hich lies in tlic sole and exclusive 
piovincc of the Provincial Government. We could have understood the Crown seeking to 
make this or any otlier case a test case, and asking for a niling so that one side or tlie other 
might test its validity before a higher tribunal either the Federal Court or the Privy Council. 
We could have understood a request for a reference to a Full Bench. All that would have 
been candid and wholly proper. "Hiese wre difficult times and the authorities torn between 
the stress and strain of war demands and the normal calls of peace time government, have 
unenviable duties to discharge. ITiey are armed with special powers under an Act and rules 
which judges trained to the law find it difficult and perplexing to construe. Opinions differ 
widely about them — even judicial opinion ~ and strong views are held on both sides as the 
powerful dissenting judgments of Lord Atkin in (1941) 3 ALL E.R. 335 and Lord Shaw in 
Halliday’s show. No judge would wish to be hardt or ungenerous in his criticisms of those 
who are called upon to administer these special and perplexing laws. But judges on tlieir part 
are entitled to candour and frankness when tlie matter comes before them and they are entitled 
10 expect that their decisions will be respected until they are set aside by Legislature or higher 
authority. ITiey cannot allow the Court to be trifled with. What we cannot understand in this 
case is the repeated assurance that no obstacle would be placed in the way and then find 
some fresh obstruction at every stage. 

rhe first complaint about interviews was made in flie application of 25th August Notice of 
this was issued to the Crown. The complaint was repeated in the application of the 30th. It 
was again repeated in argument on 1st September in tlie presence of the Advocate General, 
who though not appearing on that daJ was present in v...ourt and w^as given informal notice 
ot tlie application by the Judges and more was supplied w4tli three copies of the application 
at his express request. Tliis application is signed by Messrs. Adhikari and Gupta. It expressly 
asks for an interview, the counsel who appeared and were present in Court were Messrs. 
Kedar, Adhikari and Sheode. *^1116 counsel who argued the application was Dr Kedar with 
Mr r.L. Sheode assisting him. Whatever doubts may have existed previously tlierc could have 
been no doubt on that date either about the identity of counsel or about the fact that an 
interview was wanted. The complaint was again repeated in argument at 11 a.m. on 4th 
^eptember-this time with considerable bitterness. Dr Kedar and Mr Sheode argued the 
application. The Crown had three days to consider its attitude. In spite of tliis we allowed 
another 24 houre to enable the Crown to consider the matter still further. Even then nothing 
had been done at 1 1 a.m. on the morning of the 5th and in spite of the fact that the Crown 
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had before it the names of four senior lawyers of diis couit it contended that no panel of 
names had been furnished, and contended that the application was by Deshpande*s wife and 
not by Deshpande himself. Even then we were forbeailng and told die learned Advocate 
General that these four senior counsel with two leaders of the Bar among them could be 
regarded as the panel and gave the Provincial Government time till 4 p.m. either to choose 
between them or himish an alternative or (sic) names. And what were we told at 4 p.in,? 
After repeated assurances at each stage that no disrespect was intended and that evrr\ 
reasonable facility would be afforded we were told that an application for an interview should 
be made to the District Superintendent of Police. 

Judicial patience and temper wear thin in such circumstances. 'Phis court, having negotiated 
with the Provincial Government direct through its Advocate-General regarding this request 
for permission to interview Deshpande, having allowed adjournments in the face of stion^ 
protest by the other side because of the assurances given, having furnished the Crown at its 
request, with a panel of four names consistiiig of two of the leaders of the Bar and (wo 
advocates of long standing ;uid experience even tJiough tliis panel of names had been befoir* 
the Provincial Government for at least three days together with an application expressly askin*; 
for an interview, Ls told at the end of it all that an application to the District Superintende nt 
of F^)licc is now necessary'. 'ITierc vaxs no assurance that the applicatir)n w'ould be granti (i 
rhis can only be described as deplorable. One would have thought that if an inteniew wori' 
to be allowed at all that the more dignified course, quite apart from considerations oi 
siraighifor^vardness and frankness, would have been to assent to the position, howevei 
unwelcome with good grace from the start instead of trifling with the Court's lime tmd patient c 
and inviting avciidable criticism and adverse comment. 

And iill this w'as done to deprive a man of a little legal advice so that he might defend liis 
liberty'. All done in the name of public safety and the efficienl prosecution of the war. Is tlif 
Realm really' in such desperate straits? Are die war efforts really hampered or endangeiecJ il 
men are allowed legal advice tt) enable them to defend their liberties.^ We have certainly st‘en 
no evidence of it, nor do we believe that that can be possible. We have a more robust faith 
in the might of Allied arms. But if il does, or is likely to, then w'hy not frankly and openly 
take away these rights and liberties by legislation:^ Iliat is done elsewhere, particularly in 
countries with which we are at war. Why not here.'* After all the safety of the Realm is the 
paramount consideration. And if it is done it will be our duty to give effect to such laws 
however harsh or oppressive they may be. But if it is not done and if remnants of liberty' arc 
still left to die subject, dien we cannot allow this Court to be made a mockery and its 
proceedings a farce. So long as the lav\' says a . it indubitably does that a man may defend 
his liberties in this Court in given circumstances, however restricted, we cannot allow the 
executive to deprive him of those rights and force us to conduct our proceedings in a inannei 
which has been characterized by the Privy Council as opposed to natural justice-certainlv 
opposed to the British justice which is administered in this court in His Majesty’s name. Even 
the House of Lords in (1941) 3 ALL. E.R,3:i8 said that an attempt to try an issue without a 
full and fair hearing would be ‘startling’, a ‘fanta.siic result’, and a ‘travesty of a trial’. I'he 
point was also considered in I.L.R. (1943) Nag. 154 at p. 162. 

The claims of the Crown are dangerous claims. What we decide today for A will ensure 
tomorrow for B. Even when this Act and its rules have gone other laws may take their place 
and the principles which wc lay down nov/ will live on. Other Governments widi other views 
may come into being. Of course if that was the intention and meaning of those who framed 
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tills Act and its rules, and if that is the interpretation which the words used bear, then our 
duty is plain. But there is a human side to all laws, and in a matter of such fundamental 
importance we would require strong and indisputable evidence to convince us that that is 
what the Act and the rules import. Nor can it be forgotten that in this case a wife is seeking 
desperately for redress for her husband. And what is she told? - tliat her application is of no 
avail because her husband has made none. She is not allowed to find out from him what his 
wishes are and she is not even told that he does not wish to make an applicaticm. And in any 
t'vcnt how can she know? How can she be sure that precious time is not being wasted while 
her husband’s application is being bandied about from jailor to Magistrate, from Magistrate 
lo jailor, from jailor to Secretariat, and from Secretariat back to jailor for oblivion in his files 
secure from the piercing scrutiny of tliis Court? That did not happen here. But it has happened. 
(See Misc. Cri. Case No. 47 of 1944) It might and will happen again if Judges .shrink from 
iheir duty and relax their vigilance. And anyway, how^ can she know that it did not, seeing 
that it has. 

'Fhis vexed question of interviews was thrashed out in I.L. K. (1943) Nag. 154 decided in 
December 1942, and so far as this province is concerned the decision is that they must be 
gi anted \\\. wt*re given to understand sometime ago that this principle had been accepted 
and dial a modus operand! had been agreed upon. As far as w'e know no High Court has 
decided that legal advice can be wholly withheld, the only difference of opinion that we are 
aware of lies in the procedure to be followed. In the Bombay case, reported in I.L.R. (1943) 
Bom. 433 at p. 439 the detenu was produced in Court and was permitted to intei^iew his legal 
advisers there. In our view it is more convenient, and saves time and expense and trouble all 
round to leave this in the hands of Government. 

On the Nagpur view Government is given wide latitude regarding the counsel whom the 
detenu may see and is afforded scope for regulating the place and manner of the interview. 
1 can take all proper precautions against undesirable practices. On the other view it would 
be necessary in each case to have detenus from all over the province brought here eveiy time 
an application is made. 'ITie learned Bombay Judges are agreed that the good faith of a 
detention can be challenged, and if challenged, that it must be enquired into. But how is any 
man to set forth his case if he is not allowed either to come in person to plead his own cause 
or to instruct any legal adviser who can do that for him? Once the principle is conceded that 
those orders can be challenged on certain grounds ii becomes inevitable that means must be 
devised to enable this to be done effectively. No Court has yet held that there can never be 
any challenge. Even the House of Lords has conceded that there can and they have gone as 
far, in (1941) 3 ALL E.R. 338 as any court has yet goni' in a matter touching the liberty of 
the subject. In our opinion the view taken in I.L.R. (1943) Nag. 154' is the most convenient 
all round. But whether that be so or not, that is the considered view of this Court and it must 
be followed until set right by higher authority, or overruled by a Full Bench, we draw attention 
in this regard to the observations of Ixird Reading CJ. in (1916) 1KB. 595 at p. 610: 

I his IS ilie King's court: we sit here to administer justice cuul to interpret the laws of the reahn in the 
King's name. It is respectful and proper to assume Aat once die law i.s declared by a competent judicial 
‘luthority it will be followed by the Crown. 

After the decision in I.LR. (1943) Nag. 154 any refusal in this proxince to ^ant an interview 
^iloiig the lines laid down there: or to afford a detentu reasonable facilities for access to legal 
advice, or any attempts to place obstacles in his way, will amount to an abuse of power and 
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might even justify an order for immediate release: See also I.L.R. (1944) Nay. 629 at pp. ()3()^ 
637. To return now to the facts. When the case was taken up on ihe 5th the learned Advocate 
General produced a copy of another order of the Provincial Government dated 2nd SeptcmbcM 
1944 directing that P.Y. Deshpande be detained in police custody for a fuilher period of fifteen 
days from 5th September 19^. Mr Sheode had the long sought* for interview on the 5th. The 
purport of the interview is set out in the affidavit of Waman Venkatesh Deshpande dated 8ih 
September 1944. ITie relevant portions are reproduced below: 

(i) The local police and the Bombay CID police interrogated the detenu only about some dacoitv 
alleged to have taken place in the Bombay Presidency, particularly witli reference to onr 
Inamdar, who was In his (detenu's) service as a clerk in the Bhavitauya office and who left lus 
service in May 1944 last . . . The detenu was further asked whether he knew die whereabouts 
of the said Inamdar and about his (Inamdar's) fhends and associates alleged to be coniioctni 
with the aforesaid dacoitv. 

(li) All these interrogations continued both in jail and in the lock up for about (> or 7 da\s and 
since the last 3 or 4 days all this is stopped altogether. 

(lii) Not a single question was ever put to the detenu at any time about war activities, oi ahoui 
other topic. In fact the whole enquiry centred round the dacoity affair only. 

(iv) Since the utterrogation stopped, the detenu is required to wash his clodics, and clean die poi.s 
of his daily use, which formerly used to be done by his servant who took his meals to the 
lock-up and he has thus been deprived of the amenities which were allowed to him previou.sh ' 

The case was taken up again on 1 Ith September 1944. On tliat the learned Advocate-C Jencral 
filed a statement on behalf of the Provincial Government supported by an 'affidavit ol 
Mrjayaratnam, Chief Secretary to the Government of the Central ftovinces and Bcrar, Foliurnl 
and Military Department ITie statement is reproduced below: 

1. Certain persons including Mr P.Y. Deshpande of Nagpur were arrested on the evening of 2 1st Augu.st 
1944 under R.129, Defence of India Rules under the ultimate orders of the Deputy Inspector (jener.il 
of Pohee (Clime and Railways). 'Ihe formal report of the arrest was received by the Provincial 
Government on 23rd August 1944. 

2. Ihc report was carefully considered by the Provincial Government and inter alia, revealed 
reasonable grounds for suspecting that Mr Deshpande was actively associated with certain persons 
engaged in underground activities calculated to prejudice the public safety and efficient prosecubon r>( 
the war and in the opinion of the Provincial Government, there were reasons to suspect that they had 
already acted in a manner which had prejudiced the public safety. 

3. On receipt of this report the Provincial Government passed an order under Defence of Inilia 
Rule 129 (2) and (4) for Mr P.Y. Deshpandc's detenUon temporarily in police custody for a period of 
15 days. During this period be was also interrogated with regard to his activities and associates. 

4. A further report was sent to the Provincial Government upon which the Provincial Govenimeni 
by an order dated 2nd September 1944 extended the period of detention by 15th days. 

5. An order for search was issued under R.126 on 2()th August 1944 by the District Magisbatf 
Nagpur. 

6. He was arrested under R.129 on the evening of 21st August 1944. 

7. 'Iliat the Provincial Government is advised that it is not the normal practice to make suth 
sutements on affidavit and that there are rules providing for the filing of affidavits. 

8. 'Fhat tliis Provincial Government is aware that affidavits arc filed sometimes to assist the CouiIn 
in reaching a just and proper decision. 

9. Ibat this Provincial Government is anxious to give all reasonable assistance to this HonourabK 
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C^urt may reach a Just and proper decision. At tlie same time this Provincial Government is apprehensive 
tliat this action may not in future be accepted as a precedent requiring the IVovincial Government to 
make returns on affidavit. 

10. That the Provincial Government, subject to tlie reseivadon that this may n()t be treated as a 
precedent, is prepared if called upon to file forthwith an affidavit in support of the allegations of fact 
in paras 1 to 6 above, and particularly in defence to the wishes expressed by this Honouiable Court. 

Paragraphs 1 to 4 of the statement have been reproduced in identical terms in the affidavit, 
dated 10th September 1944, by Mr Jayaratnam, Chief Secretary to the Government of the 
Central Provinces and Berar, Political and Military Department. An ordinary typed copy of 
the order dated 22nd August 1944 passed by K.C. Diwakar, police officer, Sitabuldi, under 
R.129 (1), Defence of India Rules addressed to the Superintendent of Central Jail, Nagpur, 
committing Mr Deshpande to custody has been filed. The reason for the arrest has been stated 
thus: 

J have anested P.Y. Deshpande . . . whom I reasonably suspect of having acted, or of acting of being 
about to act in a manner prejudicial to the efficient prosecution of war. 

I'his IS a iiicchanical reproduction of R.I29. Defence of India Rules and is open to the 
same criticism as was made by the Federal Court in 1944 F.C.R. 1 at p. 22 and in 1943 F.C.R 
1 at page 8. Judges dislike rubber stamps and are suspicious of them. We shall criticise this 
later, llie order of Diwakar which has been filed in the case has not been attested as a true 
copy by any responsible officer of the Crown. It is necessary in habeas corpus cases that the 
oi dei signed by the officer making the ai rest and committing the person so arrested to custody 
should be filed: see the observations of Ixird (Jreen M.R. in (1942) 1 AIT. E.R373 at p. 377: 

Now it transpired that no such order has over been made by tlie Home Secretary: ihe document was 
lidse fiom beginning to end including the i^latenient at foot that it had been signed by the Home 
Secretary. Ifiis cynical piece of carelessness on tlie pait o: departmental officials w^as sexerely criticised 
by the Divisional Court ... It appeared however that tlie Home Secretary had in fact made an 
Older . . . for the detention of the applicant under Reg 18B (I A), although no copy of that order was 
given to the constable or the applicant. On tlie application of tlie applicant for a writ of habeas corpus 
a divisional C^url consisting of Humphreys’ Singleton and Tucker JJ. ordered his release. 

Separate orders passed by Diwakar committing W.G. Sheorey and Yeshwant Vishnu Lele 
to castody have been filed. W.G. Sheorey and H.P. Deshpande have been released by the 
Provincial Government and the applications made on their behalf have been filed as the 
purpose of the applications has been served. It may be no^ed that in the above cases the same, 
features occur as in P.Y. Deshpande’s v^ase, and tlic applications for their release were made 
on the same grounds. 

Yeshwant Vishnu Lele is a teacher in the Khadi Vidyalaya of the All India Spinners’ 
Association, Wardha Branch. He also assists the Secretary' of tlie Gandhi Sewa Sangh Wardha 
Branch, and is a resident of Wardha. On 21st August 1944 at about 7 a.m. two Sub-Inspectors 
from Wardha and t^u police officers from Biimbay accompanied by a Magistrate of Wardha, 
went to the place where Lele was residing and searched it No warrant for the search was 
shown to him, nor was he informed about the puipose of the search. In the affidavit of 
Mrs Kamalabai w/o Dwarkanatli I^ele it is stated: 

Hicy only represented that the search was being taken in connexion with some dacoity in Bombay 
Pre.sidency. 
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After a search of about 2 1/2 hours l^le was arrested and taken to Nagpur and was detained 
in the central Jail, an application for his release under S.491 (1) (b) Criminal P.C., has been 
filed by his brother’s wife Mrs Kanialabai w/o Dwarkanath Lelc. The grounds urged for release 
are the same as in Deshpande’s case. The application is supported by her afl'idavit on 11th 
September 1 W4 after her lawyer Mr Gomkale had had an interview with Lele on 7th September 
1944. The relevant portion of tlie aftidavit is given below: 

Iliat since that date almost cver\' day for about 8 to 10 hours he is being continuously questionrrl 
bv \'arious jx)hce officeis about the ^illeged dacoity in die Bombay Presidency. 

In para 4 of the affidavit, after referring to die threats given on the Hazaribagh Hills, it 
states: 

From the above information received by the applicant from Mr Gomkale pleader, die applicant believes 
that Mr Ix'le has been transferred from Jail to die police lock up to give a full and free scope lo flie 
police for prosecuting the investigation of the alleged offence ot dacoity. It is submitted dial this is an 
abuse of the provisions of R.129, Defence of India Rules. 

Ill ciLses where the liberty of the subiect i.s at stake, the responsibility of this C’ourt is gic;ii 
and It has a right to expect that the Crown will place all the facts before it frankly or at aiiv 
rate so much of the facts as will, without disclosing secret information, enable the conn u. 
teach a conclusion on the issues raised: see as lo this the observations ol liarries CJ. in IL U 
(1944) I^h.245 at p. 267. 

rhts coil I ha.s to determine whether Deshpande arid Lele are illegally or impropeiK 
detained ami whether the power exercised under R.129, Defence of India Rules w'lts a liaiid 
on the statute, llicre are matters which cannot be judicially determined unless the Court h.i'* 
mateiial before it for arriving at a just and proper decision. ITiis is recognised in the statement 
filed b) die Provincial Government. Nevertheless it lias made its aftidavit under protest ami 
seeks a ruling on the point. As to this it will bo mure convenient to consider tlie law first and 
then the pnxeduic regarding affidavits afterwards. In considering the law the first thing lo 
bear in mind is that the detentions we are considering here are under 11.129. Defence of India 
rules and not under R.26. ITicre is a fundamental difference between the two. But in oidt i 
to understand the difference it will be necessaiy to consider certain other provisions ol i1h‘ 
Didence of India Act, Section 14 of the Act directs that: Save as otherwise expressly provided 
b\' or under this Act, tlic ordinary' criminal and civil Courts shall continue to exenise 
jurisdiction' 

And S, 1.5 says. 

Any aiuiionty ut person acting in pursuance of this Act shall interfere witli the avocations of life and 
the enjovTiieiU of property as littJe as may be consistent witli the puiposc of ensuring tlie public safeh 
and interest and the detence of British India. 

Now these lire two important and fundamental positions. Nc^thing is to be altered, no rights 
or liberties to bo interfered witli, no privileges withdrawn or curtailed, except as expressK 
provided by or under the Act. Ilic ordinaiy law's arc to continue to function except and in 
so far as they are expressly altered by or under the Act. More, even when they are altered 
the special powers conferred are to be used sparingly, and the ordinary lives and avocations 
of those proceeded against under the Act and its rules arc to be interfered with as little a.s 
possible, and only to the extent consonant with the public safety and Interest and the defence 
of British India. 4'he.se conditions are express and restrictive. They are fundamental: ITie Act 



Struggle in the Law Courts 1397 


and the rules must be construed in the light of them. T he next question is, how lar are the 
ordinary laws altered by the Defence of India Act and the rules? So far as present purposes 
are concerned, they do three things. First, they confer certain emergency powers for the 
purposes set out in S.2 and confer them on a number of persons and autliorities, and they 
frame rules for carrying this into effect. Secondly they make a breach of these rules punishable 
as an offence and thus create special offences, and also make certain existing offences 
punishable in a special way. See Rr.!i4 (6) and 38 (5). 'Fhirdly they confer certain powers of 
detention. ITiese are conferred by Rr.26 and 129. 

Now how are these special offences to be punished and what is tlic procedure to be followed 
by the tribunal trying them? Chapter 3 of the Act makes provision for the constitution of Special 
Uibunals. No Special Tribunal affecting the present matters has been constituted. 'Fherefore 
that part of the Act is of no avail here. Apart from Chap. 3, there is no provision as regards 
a tribunal for trying either these special offences, or any other existing offence, not is any 
procedure prescribed. Accordingly Ss.l4 and 15 of tlic Act come into play and we aie relegated 
to the ordinary law. 'Hie ordinary law is contained in S. 5. Criminal P.C. Under that 

(1) All offences under the Indian Penal Code shall be inve.stigaled, inquired into, tried and otherwise 
dealt with according to the provisions hereinafter contained. 

(2) All offences under any other law shall be investigated, inquiied into, bled and otherwise dealt 
with accordingly to the same provisions but subject to any enactment for the time being in force, 
regulating the manner or place of investigating, inquinng into, trying or otherwise dealing with such 
offences. 

Now Deshpande and Lcle have either committed offences or they have not. If tliey have 
not, then there is no power to detain them or to keep then in custody except under Rr.26 
and 129. If they have, them S.5. Criminal P.C. comt s into play. If the offences they are accused 
of having committed are offences under the Penal Code the procedure regarding the in- 
vestigation, inquiry and trial is the procedure pn'seribed by the code. If tliey are any of the 
specicil offences created by the Defence of India Act and its rules then sub s. (2) of S.5. 
Criminal P.C. operates. There is no special enactment regulating the manner of the investigation 
and inquiry and so again the procedure in the code applies. Rules 129 gives the Provincial 
Government special power to regulate the place of detention and tlie nature of the custody 
but not to regulate the manner of an investigation. Therefore, the procedure regulating the 
manner of the investigation is the procedure set out in the Criminal Procedure Code. 

Under that Code any person accused of an offence has valuable rights. Under S.61 he 
cannot be kept in police custody for :iore tlian twenty-four hours without being produced 
before a Magistrate. If the police want to detain him longer they must obtain a special order 
from a Magistrate under S.167 and cannot obtain this unless they give reasons and make out 
a case for it; and the Magistrate cannot make die order unless he records his reasons for doing 
*> 0 . ITien for each successive remand the police must make out a stronger and an ever stronger 
case. Also he has a right to ask for bail. And all these proceedings are under the general 
superintendent and control of the High Court. None of this is taken away or touched by the 
Act therefore all die old rights and privileges remain intact. The learned Advocate General 
relied on S.161 of the code. But that is restricted to *an investigation under this Chapter’. That 
chapter embraces Ss.l54 and 176 and includes S.167 to which we have just refeixed. It does 
not stand alone and must be read in its proper context along with the remaining provisions 
of the Code. 
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'ITie provisions relating to detention are to be found in Rr.26 and 1211, Defence of India 
Rules. But they relate to detention and to nothing else, lliey confer wide powers but even 
they have their limitation-limitations which we shall examine in a minute, lip to the present, 
all we need say is that if either the police or the Provincial Government desire an investigation 
into any offence, whether under the Penal Code or under the Defence of India Rules, tJiey 
are bound to conduct tlieir enquiry' in accordance with the provisions of the Criminal Procedure 
code. "Fhey cannot call in aid their powers of detention and in the guise of exercising those 
powers conduct a secret investigation into a crime. If tliey have infomiation that these detenus 
have committed crimes or offences tliey are not bound to investigate into them. 'ITiey can 
rest content witii detaining them under Rs 26 or 121) provided the matter falls within the ambit 
of those rules. But if they want an investigation they must proceed in accordance with the 
provisions of tlie Criminal Procedure code. If they do othenvise it is a fraud upon the Act 
and their action is not taken in good faith, lliey cannot make the best of both worlds. 

[Omitted: Discussion of many cases in Biitain and elsewhere on tlie question of good faith 

and satisfaction of the Provincial Government under Rule 26 of D.I.R -- Ed.] 

lliat brings us to the next question: Wliat powers have we got under S.4!)l. Criminal P.C.:‘ 
this was decided in I.LR. (1943) Nag. 154 But as the decision there was provisional and as 
it related to R.26 and not to R. 129, we feel it incumbent on us to review the mattei afresh 
rhe power to issue a direction in the nature of a writ of habeas corpus Is derived from S.Wl, 
Criminal P.^ ’ which runs thus: 

(1) Any High Court may, whenever it thinks fit, direct - 

(a) that a person within the limits of its appellate criminal jurisdiction be brought up before the 
Court to be dealt with according to law: 

fb) that a person illegally or improperly detained in public or private custiidy witliin such limits 
be set at liberty: 

(2) the High (^ourt may, from time to time, frame rules to regulate the procedure in cases iindei 
ihts section. 

i) Nothing in this .section applies to persrins detained under the Bengal State Prisoners Regulation 
1816, Madras Regulation 2 of 1819, or Bombay Regulation 25 of 1827, or the State IVisoriers Act, 1850, 
ur the State Prisoners Act, 1850, 

Under S491 (2), Criminal P.C. no rules have been framed by this Court to regulate the 
procedure in cases under this section. 'Ihe combined effect of R.I (r) (vii), High Court Rules 
and R.4 is that these application.$ have to be heard by a Bench of two Judges. In accordiince 
with these rules, these applicatioas came for hearing and disposal before us. Under the several 
regulations mentioned in sub s (3) of S.491 the executive has been given power to detain a 
person indefinitely without any charge being formulated and without the person being placed 
on trial. A High Court has no power to issue a direction under S.491 in regard to persons 
detained under these regulations. But the present detentions aie not under them. ITie rule of 
law expounded by Dicey in his book, introduction to the study of the law of the Constitution’, 
is the same in India as in England except for certain difference not relevant to the pre.sent 
matter. In England the executive has no power to detain a person indefinitely without trial in 
normal times, and the power of the High Court ih^ire to issue a writ ol habeas corpus in respect 
of tlie person detained under the orders of the executive has not been taken away. The power 
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of iJie High Court in the Letters Patent is subject to the legislative powers of the local legislature 
and of the Indian Legislature and also ot the Governor-General in council under S.71, 
Government of India Act, and also of the Governor-General under S.72 of that Act. ITiey 
can be amended and altered in all respects: see cl. :i8, letters Patent of the Nagpur High 
Court and S.223, Government of India Act. But they have not been altered. Tlie power of 
tiu! High court to issue a direction under S.491 has not been taken away in regard to persons 
detained under R. 129, Defence of India Rules. Formerly, a High court in India had jurisdiction 
to issue the common law writ of habeas corpus: see b Beng. L.R 391 at p. 459. Later, there 
wore a series of legislative enactments and there was a diflerence of opinion in the High Courts 
on the point whether the power of the High Court to issue a common law writ of habeas 
corpus had been taken away. 

The view taken in 45 Mad.922 was that the High Court in India had a right to issue the 
common law writ of habeas corpus. In 54 Cal.727 however, it was held that a High Court had 
no such power. The Madras High Court in a subsequent decision in I. L.R. (1939) Mad. 708 
overruled tlieir previous decision in 45 Mad. 922 and approved the decision in 54 Cal. 727, 
Ihe iiiat'.cr 4‘ow settled by their lA)rdships of the Privy council in I.L.R. (1939) Mad. 744 
wheie it has been held that a High court has no power to issue the common law writ of 
habeas corpus in cases falling under S.491, Cnminal P C. But though a High Court in India 
now' has no power to issue the common law writ of habeas corpus the problem which falls for 
d(‘n.sion under S. 191 is tlio same. In I.L.R. (1913) Nag. 154 Pollock J. at p. 157 summarised 
the effect of the decision of tlie House of Lords in (1941) 3 ALL E.R.3!j8 (1942) A.C. 284 and 
(PJ42) 111 LJ.K.B.475 in these terms: 

Hie position is this, tliat tlie Court has no power to inquire into the ground.^ for the Home Secretary's 
having ‘reasonable cause to believe’ or ‘bemg satisfied’ %v.ihin the meaning of the regulation and that 
the only matters upon which the Courts have power to inquie are the good faith of the Home Secretar)', 
the autJienticity of the older, and its application to the persrm detained. 

At p. 159 he stated that the validity of the order of detention can be challenged on the 
giouncl that tlie person passing the order had no authority to pass it, and on tlie ground that 
he was not in fact satisfied that it was necessary to pjiss such an order and had acted v\ bad 
fiiith. If the person passing the order had authority to pass it and was in fact so satisfied Uien 
this Court cannot go into the grounds on which he was satisfied and the order cannot be 
called in question in this Court. Bose }. at page liiO observed: 

I'uiidameiitally, the principles which under^ '* botli provision iuv the same, llic object of botli is to 
Siilegu;ud the liberty of the subject against excesses of the executive iind against an abuse of power.’ 

And at page 170: 

Allegations of want of good faith must be investigated in spite of tlie war. Other cases, some of less 
aullionty, also reach the same conclusion, ihougli tliev use different language. Thus some call it an 
abuse fif power’ others .i 'fraud upon the Act'. 

At page 172: 

h is to be observed that S.16 requires that the order be passed in tlie exercise of the power conferred 
by die Act and not merely in colourable exercise of sudi power. ... It is not enou^ therefore that 
*hese orders should be passed under colour of the power conferred. They must be done in actual 
I'xercise of it and, as 1 read the law, no power is conferred to make such orders in bad faith, or in 
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abuse of the Act or for the purpose of effecting a fraud on the Act and consequently these issues must 
be investigated if they are raised. 

In 60 cal. 36-1 at pp. 376-7 Ramfry J. interpreted the word ‘improperly’ in S.491 to refer 
to cases in which although the forms of law have been observed there has been a fraud on 
an Act or an abuse of the powers given by the legislature, and further stated: 

The Courts can and in a proper case, must consider and detemiine the question whether there has 
been a fraud on an Act or an abuse of powers granted by the Liegislature. 

Ill 61 Cal. 197 [in 1934 in the case of Profulchandra Mitra V. the Commandant Hijli 
Detention camp — Rd.] Amer Ali J. obsei-ved at page 214: 

it IS apparent that the English courts, in their anxiet)' to do justice between the subjects and executive, 
ha\e asserted and maintained a residuary power to interfere, in certain cases, notwithstanding that th( 
action taken is technically legal. 

And later, 

1 agree with Mr Chaudhuri that under certain circumstances, the malice of a subordinate would t.ill 
to be imputed to the higher authonties. 

And after referring to the case in (1916) 2 K-B. 742 stated at page 215: 

This decision appears to me to indicate the type of case, to meet which the English courts have assciu-d 
luiisdicnon i.e.. cases involving some element of misuse of the statute itself. 

In I.L.R. (1!)43) ALL.773* Iqbal Ahmad CJ. stated on page 775: 

It IS however clear that in cases in which even though the fomis of law have been observed, the 
detenuon constitutes a cleai' fraud on an enactment or amounts to an abuse of the powers given to tiit' 
executive by the Ijegislature, it is the duty of this Court to step in and to order that the person dciaint'd 
bo set at liberty. 

In (1916) 2 K. B. 742 Ixird Reading CJ. observed at p. 749: 

If we were of opinion that the powers were being misused, we should be able to deal with tJic niattci 
In other words, if it was cleai that an act was done by the executive with the intention of niisiwng 
those powers this Cxiurt would have jurisdiction to deal with the matter: 

Ixiw J. at p. 752 observed: 

I do not agree that if the executive were to come into this court and simply say a person is in oui 
custody, and therefore the writ of habeas corpus does not apply because the custody is at die mcniimi 
‘technically legal' the Court would have no power to consider the matter and if necessary deal vvith 
fhe application for the writ. In my judgment that answer from the Crown in reply to an application 
for the writ would not be sufftcicnl if this Court were satisfred that what was really in contemplation 
was the exercise of an abuse of power, llie ann of law in this coiuitry would have grown very short 
and the power of diis Court very feeble, if it were subject to such a restriction in the exercise of 
f>ower to protect the liberty of Uie subject as that proposition involves. 

In (1941) 3 ALL R.R.338 Viscount Maugham stated at p. 342: 

It should be mentioned that the good faith of ^he Secretary of State is not challenged. 
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At page 348: 

llic result is that there is no preliminary question of fact which can be submitted to the courts, and 
iJiat 111 efifect there is no appeal from tlie decision of die Secretary' of State in diese matters provided 
only that he acts in good faith.’ 

Lord Macmillan said at p. 364: 

In Ihc latter case it is for the Secretary of State alone to decide in the form of his own conscience 
whedier he has a reasonable cause of belici, and he cannot if he has acted in good laidi be called 
upon to disclose to anyone tlic facts and circumstances which have induced his belief, or to satisfy 
anyone but himself that these facts and circumstiuiccs constituted a rctLsonable cause of belief. 

And Ixird Wright said (p. 373): 

Hie Judge adds, as is obvious, diat die court might no doubt be c alled upon to decide questions of 
bona lidcs or mistaken identity, if dicy should ever arise. 

Lord Romer said (p. 384): 

if at die trial the Home Secretary gives lebuliiiig evidence to the cflecl that, in his opinion, there 
\*en* iciisoiiabie grounds for his belief, his statement, being merely a statement as to his opinion must 
necessarily be accepted unless it can be shown that he was not acting in good faitJi and the onus of 
showing this would be upon the plaintiff. 

In (1!M1) 3 Al.L R.R. .383 Lord Macoiillan obsei-vod at p. [VM'y. 

Hie result 111 my opinion is that the produtdon of die Secrctaiy of State's order, the authenticitv and 
good fiiith of which are in no way impugned, constitutes a complete and peieniptoiy' answrsr to die 
a|)pellant's application. 

At p. 403 IvOrd Wriglit observed: 

II die Home Secretary were to misn*present die state of his inind diat would be fraud . . . 

In (1?H2) 1 ALL E.R. 207 V^iscount Caldecote L.CJ. obseiTcd at p. 200: 

h would be a gross abuse of the powers given by P;uliamcnl to attempt to use diem in order inciely 
to suppie.ss unpopular or obnoxious opinions. Regulations not recjinied for any of die purposes staled 

III the Emergency Powers (Defence) Act, S.l or in th? juncnding Act of IfMO would indeed be 
ultra vires. 

And Wrottesley J. (p. 213): 

. the Court is entitled Ur be told what ih ipphcanl is eiitided to be told, and in addition since the 
Unbras corpus Act, 1 () 4 (), the court have power to supei-Nise and contiol die Crown and its ministers in 
m.itters affecting the freedom of die subject. 

In (18()(3) LR. 1 H.L. 34 it was laid down that where persons ha\ e special powers conferred 
on them by Parliament for effecting a particular purpose tliey cannot be allowed to exercise 
iliosc powers for any pin pose of a collateral kiiivl. In IfKlf) A C. 496 Lord Macnaghton observ ed 
‘d p. 430 as follows: 

I here can be no question as to the law applicable to die case. It is well setded diat a public body 
•nvited with statutory powers such as tliose conferred upon the corporation must take care not to exceed 
abu.se its powers. It must keep within die limits of die authority committed to it. It must act in good 
laitli. And it must act reasonably. The last proposition is involved in the second, if not in the first 
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So also in (1939) 2 K.B. 98 Scrutton LJ. said at page 145: 

llie Attorney General went so far as to argue tliat though the order violated all the statutory conditions 
was made nithoiit a scheme, or advertisement or public inquiry, once the order was made, it had (he 
efi'ect of a statute. 1 cannot agree. In my view an order which goes beyond the statutory conditions 
under which alone it can be made an order which for that reason the Minister could be prohibited 
from making, if he announced his intention of making it, is not an order which when made can . . . have 
statutorv' effect. 

And Greer LJ. at p. 157: 

If the NLruster had, in die events that happened no power to make any order at all, his delegat(Mj 
power of legislation never came into existence. 

And Slesser LJ. at p. 170: 

I do not think that the mere fact that the minister describes the order as an ordei necessiuily constitutes 
u one 

I he decision of the House of Lords in (1895) A.C. 328 can also be referred to. I'he 
propositions deducible from these cases are: (i) If a person exercises power conferred on him 
in bad faitli, or for a collateral purposes, it is an abuse of the power and a fraud upon the 
statute and is not really an exercise of the power at all, and a Oiurt can interfere with such 
colourable exercise of the pow'er: and (ii) when the issue is raised that itny particular order 
has been made in bad faith or for a collateral purpose and therefore not made in exercise of 
the power, the Court is bound to enquire into tlie facts; see <18 C.W.N. 7W) at p. 7b2. 

The question is: Is there anything in the Defence of India Act or the niles framed there 
under which has in any way modified these well settled propositions? Section Ki, Defence of 
India Act 1939 is in these terms: 

(1) .\(i order made in exercise of any pow'cr conferred by «>r under tiiLs Act shall be called in questjoii 
in any Court. 

f2) WTiere an order purports to have been made and signed by any autliority in exercise of am 
povser conferred by or under this Act, a Court shall, witliin die meaning of the Indian Evidence Act, 
presume chat such order was so made by tliat authority. 

Pie presumption raised by subs. (2) of S.IO Is a rebuttable one. Under S.4, Evideiue 
Act. a Court shall presume that the order was so made until it is disproved. In I.LR. (1943) 
Nag. 154 the order of detention under R.2b. Defence of India Rules was passed by 
Mr Farquhar, Additional District Magistrate. With reference to such an order Pollock f. 
f»bserv'cd at page 157: 

The first question to be decided is whether Mr Farquhar had power to pass such orders. Ii he had no 
such power, then the order was not made in exercise of tlie power conferred upon him under the 
Defence of India Rules and its validity could be challenged in this Court 

Bose J. sairi at page 172: 

. . . Section 16 requires that the order be passed in the exercise of tl*e power conferred by the Art 
and not merely in colourable exercise of such power. 

In A.I.R. 1943 F.C.l at page 9 the Federal Court held: 
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VV(* arc clearly of opinion that where the older is made under or by virtue ()f a rule which is invalid 
and Iherefore of no force or effect, the order is a nullity and S.lfi (1) has no application. 

I he question there was whether the order of detention which was passed under R.26 whi^h 
was in excess of the rule making power conferred under S.2 (2) (x) could be challenged. The 
decision was that S. 16, Defence of India Act, was no bar and that the order of detention of 
FaJpade^ was declared to be illegal. In A.I.R. 1943 Cal. 377^ the question was whether the 
iirders of detention passed under R.26. Defence of India Rules, which contained a recital that 
the Governor was satisfied that the detention of the persons mentioned in the ordeis was 
necessary for the purpose mentioned in them could be challenged. It was held that S.16. 
Defence of India Act, was no bar and the orders ot detention were declared invalid as the 
C Governor was not satished that their detention was necessary. This was afi&rmed by the Federal 
Court in (1944) F.C.R. 1. In I.L.R. (1943) l^h. 617 die Piovincial Government passed a 
requisite order under R.75A, Defence of India Rules. It was held that S.16 of the Act did not 
pn elude die order from being challenged on the ground that it was ultra vires or that it was 
not made hona fide but for some collateral purpose. Ilie decision was that the order w'as ultra 
vires and that it had not been made in good faith but for a collateral purpose, that is for a 
purpose other than that for which the Ix*gislalure had invested the Provincial Government 
with extraordl.iOi^ powers. 

In 48 C.VV. N. 766 the question for decision was whether the order pa.ssed by the Provincial 
government superseding the Howrah Municipality under sub r. 6) of R. 31 (f). Defence of 
India Rules, was invalid. 'Fhc order contained a recital that the Governor was of opinion that 
It IS necessary to supersede the Comniissione.s of the Howrah Municipality for ensuring the 
clue maintenance of the vital services of the said local authority in the event of hostile attack. 
Das J. reviewed the case law on the subject and held that s.16. Defence of India Act, was 
passed in good faith, and held that tlic order was invalid as it was made for a purpose not 
coiUcinplatcd by the Defence of India Act or the rules framed thereunder. Section 16, Defence 

India Act, is tlius no bar to an enquiry whether the v.»der passed under die Defence of 
India Act or die rules framed thereunder is a valid order made in good faith and the question 
c)l good faith, when raised has to be decided by the Court: See I.L.R.(1944) Nag. 629 at 
pp. 636, 637. 

In (1931) A.C. 662 Lord Atkin at p. 670 observed: 

In accoi dance with British jurisprudence no member of tlie executive can interfere widi die liberty i r 
pioperty of a British subject except on the condition that he can support the legality of his action before 
a C ourt of justice. And it is the tradition of British justice diat judges should not shrink horn deciding 
'^iich issues in the face of the executive. 

In (1941) 3 ALL E.R- 338 Lord Atkin at , 361 observed: 

In England amidst the clash of arms the laws are not silent. They may be changed, but they speak the 
Siune language in war as in peace. It has always been one of the pillars of freedom, one of the principles 
of liberty for which, on recent authority, we are now' tighting that the judges are no respecters of 
persons, and stand between the subject and any attempted encroachments of his liberty by die executive, 
tilert to see that any coercive action is justified in law. 

1 he following passage from Dicey’s Introduction to the Study of the Law of the Constitution, 
Fdn.9. pp. 293 and 294 will illustrate the lengths to which the Courts will go to uphold the 

law. 



1404 Towards Freedom: 1943-1944 


Nothing belter ilIusQates the noble energ\- witli which juclgt?s have maintained the rule of regular law, 
e\ tMi at period of revolutionary' violence, than (1798) 27 St. Tr. (>614. In 1798, Wolf Tone, an Irish 
lebel, took pai t in a Fiench invasion of Ireland. 'Hie man of war in which he sailed was captured and 
Wolfe Tone was brt)iight to trial before a Court Martial in Dublin. He w'as thereupon sentenced to U* 
hanged. He held, however, no commission as an English officer, his only commission being one from 
die French Republic. On die morning when his execution was about to take place application was 
made ti) the Irish King’s Bench for a wnt of habeas corjnis. The ground taken w;is that Wolfe 'Font , 
not being a militarv' person was not subject to punishment by a Court Martial or in elTecl that tlu* 
officers who tried him were attempting illegally to enfoice martial law. 'Hie Court of King's Bench at 
once gTiuited die writ When it is remembered drat Wolfe Fone's substantial gnilt was admitted, that 
die ctnirt was made up of judges who detested the rebels, ;md diat in 1798 Ireland was in die niitht 
of a reNoluUonarv crises, it will be remembered dial no inoie splendid a.ssertioii of die supremacy ut 
die law can be found than the protection of Wolfe Tone by the Irish Bench. 

I hcse traditions continue. In (1923) 92 LJ. K.B. 797 Scnitton LJ. said: 

Ilns icLse i.s not to be exercised less vigilantly because the subject whose liberty is in question may not 
he porticularl) nientorious. It is indeed one test of belief in pnnciples if you apply them to cases in 
uhich vou have no sympathy at all. 

Those observ'aiions were quoted and acted on by lids Court in I.L.R. (19*10) Nag.l at p. II) 
and in I.I^R. (1940) Nag. 154 at p. 1(15 and were applied as recently as this month by this 
Bench in Misc. Cri. case No. 47 of 1944. 

[Omilted: Description of the right of applying for a writ of Habeas Corpus evolved in English 

legal History — F^d.] 

Both in England and in India fundamental rights are not guaranteed. The right to peisonal 
liberty of the subject and other rights flow from the ordinary laws of the land. The interference 
with personal liberty is remedied in Fmgland by a writ of habeas corpus md in India by an 
application under S. I!)l Criminal P.C. The F^mergency Pow'crs Defence Act of 1939 coifferrcd 
powers on His Majesty to make such regulations as appear to him to be necessiiry or expedunil 
for purposes connected with the defence of the re;ilm. Under S.l (2) (a) of the Act provision 
could bo made for the detention of persons whose detention appeared to the Secretary of 
State expedient in the interest of public safety and the defence of the realm. In exercise of 
the powers tlius conferred the King in council framed Regn. 18B. The text will be found 
reproduced in (1911) 3 All E.R. 338 at p. 341. This was the regulation which the House of 
Lords had to construe in that case and they showed that despite the wide powers conferred 
bv that regulation the right to the writ still remained. All this shows that the right to the writ 
of habciis corpus and the corresponding guarantee, of liberty under S.491, Criminal P.C. are 
living realities and form one of the most hindamental and powerful forces in the constitution 
It also shows v^ith what extreme zealousness die right is guarded and upheld by the Com is. 
(.)ur conclusion is that we have the power to take action under S.49L TTie rights conferred 
by that section have not been taken away or affected. That means that in this case we are 
entitled to enquire into the alU^gations made because first an issue of want of good faith is 
raised, and because secondly, in a matter under R.129 as contra.'.tcd with R.26, the Court can 
and must enquire into the reasonableness of the suspicion which justified the detention, the 
burden being on the Crown. 

We now turn to the facts. The reason stated for the arrest of Deshpande and Lele in the 
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firder of arrest is that the officer arresting reasonably suspects them of having acted or of 
acting* or of being about to act in a manner prejudicial to the efficient prosecution of war. 
I he word ‘or’ before ‘being about to act’ is perfectly in order in the rule but it is out of place 
in the orders of detention, the police officer making that order has not stated whether the 
persons had acted in the past in a manner prejudicial to Uie efficient prosecuUon of war, or 
were acting at present, or were about to act in the future, in a manner prejudicial to the 
efficient prosecution of the war. 'ITiere is no reference of any reasonable suspicion tliat these 
persons acted in a manner prejudicial to the public safety. I'he police officer who makes an 
arrest in pursuance of sub-r. (1) is required forthwith to report ffie fact of arrest to the I'rcA incial 
(iovemment. We take it that the order of detention under K.12!) (4) Defence of India Rules, 
piissed on 22nd August 1944, was made on the strength of such a report. On 2(3th August 
1944, the Provincial Government directed tliat Deshpandc be detained in police custody during 
the remaining period of his detention of 15 days expiring on 4th September 1944. On 2nd 
September 1944, an order directing Ueshpande to be detained in police custody was extended 
lor a further period of 15 days from 5th September 1944 In none of these orders there any 
reference to the fact that P.Y. Deshpande has acted in any manner prejudicial to the public 
saiely-not that such a reference would have been in place in such an order. But it serves to 
show that the v,.d!rrs of the Provincial Government were made on the basis of the police 
leport, which of course is what is intended under the rule. 

Under R. 129 the power to arrest and detain is conferred on the police, or on any other 
officer of Government empowered in that behalf by general or special order of the central 
(.ro\ ernment or the Provincial Government, ^t is not conferred on tlie Provincial Government. 
The powers of the Provincial Government are to be found in R.26. Under R. 129 all that the 
Provincial Government can do is to specify the place of detention and up to a limit of two 
months its duration. Therefore the only authority we are concerned with under R.129 is the 
police officer who made the detention, and it is for him to show that he had reasonable 
grounds for suspicion. Clearly he cannot discharge that ^niis by merely asserting that he had 
leasonable giounds because that is the veiy question \s\ have to decide. Under the law ajs 
wc understimd it, the Court is to be the judge of that and not the police officer. I'herefore 
he must tell us what those grounds were and leave us to decide whether tliey are reasonable, 
riiat w^as the very point argued and decided in (1914) A.C. 808 by the House of Lords. I'hat 
apart, in this particular case We have not even a prima facie guarantee that there is a reasonable 
suspicion. The alternative terms in which llie order is couched shows dial the police officer 
making the arrest did not know his own mind. He did not know what he suspected and 
floundered about in his order from one alternative to another. If one suspects diat A has acted 
in a certain manner one says so. If the suspicion is that he is in addition about to act in that 
or a similar manner in the future again one ^ays so and uses the word ‘luid’ and not ‘or’. T'he 
moment the ‘or’ is introduced it becomes patendy apparent that no thought was given to die 
requirements of the rule and that a rubber stamp order was made. That will certainly not 
satisfy die condition of ‘reasonable suspicion’ which R.r29 requires. 

Incidentally this order has not been supported by an affidavit, and the burden being on 
the Crown the mere production of an order under R.129 is not enough. ITiere must be proof. 
1 he only affidavit we have on the side of the Crown is one which tells us about the suspicions 
entertained by the Provincial Government, not by the police officer making the arrest. But 
what we have to determine here is what were his suspicions, and not the Provincial Govern- 
ment’s. Turning next to the affidavit made by the Chief Secretary , when we examine its terms 
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it becomes more apparent than ever that the police officer making the order did not know 
what he suspected. As we have said, his order is confined to matter which will be ‘prejudicial 
to the efhcient prosecution of the war'. The affidavit of the Chief Secretary on the other hand, 
sets out that the material placed before the Hrovincial Government gave rise to the suspicion 
that Deshpande's activities were ‘calculated to prejudice the public safety and the efficient 
prosecution of the war'. Now under R. 129 the Provincial Government can only act on the 
report of the police made under sub-r. (2). If the police had no material in which Uieir opinion 
would have justified an order on the ground that the public safety was likely to be endiuigei 
how can the IVovincial Government decide otherwise? Of course, the Provincial Government 
can act under R.2(), but it does not choose to do so, it cannot decide ex post facto that the* 
police officer making the arrest ought to have accepted matter wfiich in tlie police officcr\ 
opinion w'ould not have justified him in making tlie arrest. As we have said, all we can consider 
under R.129 is whether the police officer making the arrest had reasonable grounds Idi 
suspicion at the time of making the arrest and whether he in fact suspected. He seems to hiivi- 
enterUiined no suspicion on the score of public safety. This difference of opinion between iho 
police officer and the Pro\incial Government in itself shows dial there is room for a differeiue 
of view on the material set out in the report, and accordingly makes it ail tlie more incumboiu 
upon us to know what the grounds for the suspicions are. 

As regards the question of public safety. In one sense every offence, however trivial, affet is 
public safety-even some silly personal defamation or drunken brawl between a couple ()! 
inebriates. But that cannot be the connotation in which these words arc used here. 'l he\ 
import somethin*; much wider relating to the defence of the realm. A clue to the meaning of 
the words is to be obtained from part 10 of the Rules in die chapter headed ‘l^^bli(: Safet\ 
and Order'. They relate to matters like the holding of or taking part in public proce.ssi()ns 
meetings or assemblies, and to trade disputes, hartals, etc.^ and to the wearing of unaudiorized 
uniforms. The chapter is a preventive chapter and has no reference to offences committed in 
the past even if they be offences like dacoity. If Messrs Deshpande and l.elc arc suspected 
of having committed an offence under the Penal Code, the investigation into the offence has 
Uy be in accordance with the provisions of the Criminal Procedure Code. If, however, the\ 
are suspected of having committed a prejudicial act within the meaning of R.34 (b), punishable 
under R.38 (5), Defence of India Rules, or of having committed any offence under those rules 
the investigation into them has to be conducted in accordance with the provisions of the 
Criminal Procedure code as no separate procedure has been provided for investigating an 
offence committed under the Defence of India Act. 'I'he procedure for investigating into an 
offence is regulated by Chap. 14. 53, 1.501 to 176. Cr. P.C. 

The learned Advocate-General contended that under S.161, Criminal P.C., a police officer 
has power to question any person supposed to be acquainted with the facts and circumstance.s 
of the case. ‘Any person’ in the section in wide enough to include an accused person: see IH 
Pat. 234 and I.LR (1940) Nag. 232. Section 161 has to be read along with other provisions 
in the chapter. An accused has a right that he should be placed before a Magistrate witliin 
24 hours of the arrest The Magistrate has to decide whether a remand should be granted. If 
so on what conditions and for each successive remand a stronger case has to be made cnit 
by the prosecution. The accused is entitled to move for bail. All these rights are inter-related 
and the power of the police cannot be considered apart from the right which an accused 
person has. Undeitrial prisoners are entitled to all reasonable facilities for interviewing or 
otherwise communicating either orally or in writing with their relatives friends and legal 
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advisers: jr^Jail Manual R.90(i p. 253. Fhese rights are not available if they are detained under 
Rule 129, Defence of India Rules. A copy of the order dated 22nd January 1944 giving 
instructions of the Provincial Government regarding the conditions to be applicable to all 
pei^ons detained in police custody under Rule 12.9, Defence of India Rules, has been placed 
before us. Instructions 9 and 10 are reproduced below: 

Interviews: 

(9) (i) A prisoner shall not be pennitted to have an interview with persons other tlian police; oflicers 
except on the written order of the Superintendent. 

(ii) . . . 'Ihc Superintendent shall be competent subject to imy spec lal directions that ma) b< issued 
bv the Inspector General of Police to allow or rehisc an interview. . . . 

Police Interviews: 

(10) Subject to the directions of tlie Inspector General of Police the Superintendent may by general 
or special order autliorizes any police officer, either singly or with anotlicr police officer and accc^mpanied 
or unaccompanied by subordinate police officers, to interview any prisoner'. 

If a police officer, for facility of carrying on an invesugation unhampered and unrestricted 
rl(‘tains an accused person, or a witness supposed to be acquainted with the facts and 
circiiinstanccs of the* case under R. 129. Defence of India Rules, tliat would be an abuse of 
the power conferred under R.129: see the Judgment of Harries CJ. in A.I.R. 1944 Lah. 373 
at p. 375.* It may be noted that tliere is no restriction as regards the lime period and the 
number of interviews which a police officer is entitled to have with a detenu in a day. Tlie 
complaint made here is that Deshpande has been subjected to continuous interrogation by 
the police for a number of days and there is no refutation of that allegation. The question is 
whether the police officer in question passed the order of detention under R.129, Defence of 
India Rules in good faith or whether the detention was made with a view to facilitate the 
investigation into a dacoity in East Khandesh unhampered and unrestricted by any of the 
provisions of the Criminal Procedure Code and was not made in bona fide exercise of the 
power, rhe affidavit and the application on behalf of Deshpande complained that no interview 
was allowed and that he was in the police lock-up instead of in jail. 

Ihis refusal to grant an interview or to afford facilities to the detenu to place in his case 
before the Court amounts to an abuse of power under the Defence of India Act and the mles 
framed thereunder and is an additional ground for suspecting the good faith of the authorities; 
see I.L.R. (1944) Nag.629 at p. 636. The complaint in the application was that the arrest and 
detention have been with a view to facilitating an investigation into a dacoity which took place 
in East Khandesh, and that the detention under R.129 was in utter want of good faitli and 
'YiJs made to prevent Deshpande from pursuing his ordinary legal remedies and to deprive 
bim of his ordinary legal rights. This, it was urged, is an abuse of the Defence of India Act 
nnd rules framed thereunder. 

An affidavit was filed on 28th August 1944 to the effect tliat Deshpande w^as kept in police 
ciihiody from 27th August for purposes of interrogation. On 30th August 1944 the applicant 
wanted information as to the purpose of transferring the applicant’s husband to the lock-up 
in die compound of the District court and stated that the detention in jail was the lesser of 
die two evils so long as the detention continued. On 6th September 1944, after Mr Sheode 
bad an interview with Deshpande, an affidavit was filed stating that the interrogations continued 
both in jail and in the lock-up for about 6 or 7 days. In spite of the definite and specific 
*dlegation that the order of detention was not made in good faith but for an ulterior purpose 
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in order to facilitate the police in carrying on an investigation into a dacolty the ProvinciuJ 
Government passed an order on the 26th placing him in police custody. The protest of tlie 
applicant was registered on 30th August, and in spite of that protest a fresh order was passed 
on 2nd September 10^14 extending the period of detention in police custody for a hirther 
period of 15 days from 5th September 1944. ITie application hied on behalf of the Provincial 
(Jovemment and the affidavit sworn by the Chief Secretary lack details and particulars. ITiev 
may be compared and contrasted with the affidavits and particulars furnished in (1941) I 
K.B.72.' 'Ihe order of the Home Secretary is at pp. 72-3, the particulars furnished by die 
Advisory committee under the Defence Regulations at pp. 73-4 and the affidavit of Sir John 
Anderson at pp. 75-6. A part of the affidavit of the Secretaiy of State in (1941) 2 All E.R.74i) 
will be found at pp. 753 and 754. The affidavit filed by the Chief Secretary is open to the 
criticism which Stable J. made in (1941) 2 All E.R. 749 at p. 759. 

/Vn affidavit m stock fomi, applicable to all cases and, as I^gtoii J., expressed it in a recent cast', 
‘over the mbber stamp’ i.s in my judgment, undesirable in almost any proceedings and most particulaj Iv 
undesirable in proceedings of diis nature, where the liberty and reputation of the subject are invi^lvt-d 
iuid in which consequendy particular individual attention mast, as a matter of right be given to even 
relevimt factor 

Tliis was cited with approval by Shearer J. in I.L.R. (1944) Pat. 252 at p. 258. 'I'he applicant 
made definite and specific allegations of fact, viz., that a dacoity was committed in E;isi 
Khandesh some time in April last, that police officers from Bombay were investigating into 
the offence, that the arrests and searches were made with a view to find out the culprit »«k1 
catch the absconders, that the police officers from Bombay had questioned Deshpande about 
Inamdar and his w^hercabouts and his associates, that no question was asked from Deshpande 
about the articles in Bhavitavya or about his activities in relation to the war and that the 
inquiries have been restricted to find out the whereabouts df Inamdar and his associates. Fhese 
facts have not been denied either in the statement filed by the Provincial Government or in 
the affidavit of the Chief Secretary. 

Paragraph 2 of the statement of the Provincial Government is cryptic and it is almost 
impos.sible to find out what is alleged against Deshpande. It is not asserted that Deshpande 
was engaged in underground acrivities calculated to prejudice the public safety and/or the 
efficient prosecution of war. The only allegation against him is that he was actively associated 
with persons who w'ere engaged in such aefivities. But what kind of association? Innocent or 
otherwise? And what are the facts which lead to a conclusion that the association is an active 
one? The affidavit is curiously and studiously silent about this. How can wc judge whetlu^r 
there ls any association or not, and whether it is ac6ve,vand whether it is innocent or otherwise, 
without being placed in possession of a single fact on which to form an opinion? In the English 
cases there were definite allegations made that the persons detained were members ol tlie 
British Union of Fascists and the parts which they had taken and how their activities were 
calculated to endanger public safety were set out. We have a right to expect that statemenb 
made on behalf of the IVovincial Government will be full and frank. The Provincial Govern 
ment has undoubtedly a right to withhold its sources of information, as also the evidence on 
which the conclusion was reached. But it must state frankly matters on which there can be 
no quesrion of secrecy, particularly when they have already been made public and have even 
been published in the papers. The statement studiously avoids any reference to the investigation 
which is being carried out by the police officers from Bombay in a dacoity which was committed 
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in East Kandesh. In our opinion the order of the Provincial Government placing Deshpandc 
in police custody could not have been with a view to promote the eificient prosecution of 
war or to safeguard tlie public safety, but must have been with a view to afford facilities to 
the police officers to carry on the investigation into the offence which had already been 
committed and to find out the traces of Inamdar and has associates. Had the case been 
otherwise the Provincial Government would have taken the responsibility for the detention 
upon itself and would have acted under R.26. Iliat in turn would have given Deshpande 
certain limited findings. 

Ihe police officer who arrested and ordered tlie detention has not filed any affida\it. The 
circumstances in the case leave no manner of doubt that the arrest and search were made' with 
.1 view to trace tlie whereabouts of Inamdai' and his associates and to investigate into the offence 
of dacoity which had been committed. Deshpande was placed in police custody in order to 
give police officers facilities for carrying on an investigation. The detention in police custody 
could not possibly have contributed to the efficient prosecution of the war or in any way to 
safeguard the public safety. In the case of Lelc there is a definite statement that two police 
oHiceis from Bombay searched his quarters and stated that the search was being made in 
(onnecting witli a dacoity in the Bombay Province. ITiis has not been controverted by the 
Provincial Government. No statement or affidavit has been filed by the (Jovernment in lx?le’.s 
case, rhe learned Advocate General submitted that the statement filed in Deshpande’s case 
should be taken as a statement in tliis case also. But there is no reference at all to Lelc in either 
die statement of the affida\'it in Deshpande’s case, accordingly neither can be read as applicable 
to D'le. If this was due to laxness then we say with D)rd Wright in (1942) A.C. 28-1: 

I 1‘oel veiy strongly that in a question like this affecting the liberty of the subject the greater care should 
be taken and the greatest correctness of procedure observed. Laxity is most reprehensible, whoever 
niav have been responsible. 

And witli [..ord Macmillan: 

Ncithing could be more unfortunate than that in a matter in which scrupulous acciuacy is imperative 
the impression should be created that the safeguards prescribed for die protection of detained persons 
aie carelessly observ'ed and administered. 

Ihe circumstances in Lele’s case also indicate that tlic order of detention by the police 
officer was not made in good faith in exercise of the powers for the puipose mentioned in 
the rule but that they were made with the ulterior purpose of facilitating the police investigation. 
That brings us to the question of affidavits. As we have said the Provincial Government filed 
its affidavits under protest and asked for a ruling. Affidavits havr been filed in numerous cases 
in England as well as in India to justify detention . . . 

\Omttted: Discussion of these cases — Ed.] 

in the English case just cited a decision on a similar difficult question was obviated by the 
iissistance of the Crown in making the affidavit. We were also anxious to obviate waste of 
time and energy and so asked for an affidavit. Ilie matter is within the knowledge of the 
Provincial Government and a single sentence in the affidavit would have settled the question 
in two minutes and thus have obviated much tedious argument and tiring deliberation. 
Unfortunately, the affidavit did not make the point clear and adhered to the ambiguous formula 
‘fhe Provincial Government’, which as we have said the Federal Court considered insufiicienL 
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Fortunately, however, the learned Advocate-General was able to tcU us that he had seen tlu* 
files personally and could assure us that the files had been placed before His Excellency tlie 
Governor and that the orders were passed by His Excellency in person. Of course we ut once 
accepted the learned Advocate Genend’s assurance, it having been made on personal know 
ledge from a personal inspection of the files and not merely on instructions. ITiat has obviated 
houis of fi-uitJess aiguinent and consequent loss of time over a matter which, as it turns out, 
would have been purely academic seeing that His F^xcellency had in fact passed the orders. 
But the matter ought to have been cleiu^ed up in tlic aflidaxit. ITiese ‘ixibber stamp’ returns 
are open to objection, particularly an afiidavit. Ihe question about the necessity of filing iin 
aflidavit was considered by the House of lairds in (15)42) A.C. 2M Lord Wright put the matter 
genendly thus: 

Ihe guiding principle of habeas corpus is. as I haw explained, tliat is festinum remedtum. Hence tiieie 
IS a pre.siimpuon against unnecessary alfulavits. 

As the Ie;u ned I -aw Lord explains, the whole object of these proceedings is to make them 
expeditious, to keep them as free from technicality as possible, and to keep diem as simple 
as possible. Accordingly, when there is nothing to enquire into, that is to say, when there is 
no question of fact to be examined, as was die case in (15)42) A.C. 28*1 there is no need for 
an affidavit. As Lord Wright put it: 

l-ntil there emerges a dispute of fact into which tlie Court feels it should inquire, 1 tliiiik llic defenclain\s 
statement is enougli Uiough no doubt if the Court is proceeding to enquire into the merits it may order 
.iihda\ Its 

We do not dunk we can put the mallei more concisely than that. But the point to note i.s 
that in all diese cases — even in two cases after this decision, the Crown in its anxiety to assist 
the Court and to avoid any possible waste of time went but of its w^av to make affidavits even 
though the House of Lords itsell had decided that affidavits were unnecessary. Iliat is a 
refreshing contrast to the attitude heie. It is not always easy to anticipate w'hether die Crown 
need answer the application once it has produced its order of detention. Therefore, even 
though it was not siricUy nece.ssar\’ to do so it invariably produced an affidavit in die cases 
we have set foitii; and that excellent Uadiiion ha.s been followed in certain Indian cases. Ihai 
deals widi the position when no issue of fact requiring an answer is raised. It is not necessary 
to tile an aflidavit in die first instance if the return is good on the face of it. But it is always 
wise to do so. It assists the Court. It avoids unnecessaiy waste of time and it obviates attacks 
on Government’s good faith. Candor and frankness are always appreciated. But if an issue of 
fact IS raised in the application dien an affidavit in renly refuting the facts, or explaining diem 
aw'a\ , IS always necessar\% and should be filed along with the return so as to obviate unnecessary 
delay. CJtherwisc die truth of the facts alleged will normally be accepted. 

[Omitted: Reference to Viscount Maugham’s judgement in 15)41 3, ALL ER 338 - Ed.j 

In the present case issues of fact were raised. The good faith of the police and of die 
Provincial Government were expressly challenged and facts were set out which, if unrebutted 
and unexplained, were sufficient to support the allegations. An affidavit therefore was tteccs-sary 
and should have been filed from the start In fact it is the complete absence of any refutation 
of these facts and the failure to explain them that leads us to conclude that the orders in these 
two cases were not made in good faith and that they are a fraud on the Defence of India Act 
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and its rules. We hold that the detentions of Purushottam Yeshwant Deshpande and Yeshwant 
Vishnu I.^le are illegal and improper and direct that they be set at liberty forthwith. We wish 
to make it plain that the validity of R. 1 29 was not questioned before us and accordingly we 
express no opinion about its intra vires character. After we had delivered judgment, but before 
we had signed it, the learned Advocate-General stated that we had misunderstood the position 
of the Provincial Government regarding the granting of interviews and asked us to embody 
the following explanation in our order. ITiat we have pleasure in doing . . . 

ITierc has been misunderstanding on two points which I must clear, 

(1) When I infonned you Ixirdships that cither Mr Kedar or Mr Sheorey could interview an l they 
had to apply to the D.S.P. I meant to say that they had to get in touch with tlie D.S.P. 

(2) I assured your Lordships tliat no interview was asked for by the prisoner and that no interview' 
was refused. All the applications were to tlie High Court. The only request to the Government (i.e. 
jail authorities) being an application by Mr Ringe. 

As this misunderstanding should, I think be removed I am drawing your Lordships' attention to it 
before the order is signed. 


1 

1 

\ 

» 


R.K. 


Order accordingly. 


In the case of Kinperor v. Harishchandra. 

Doc. 21 
Doc. 33. 

In the ciiso of Dilbagh Singh v. F.mperor, l.ahorc *944. 

In the tase of King v. Secretary ol Stale lor Home Affairs — this will be found m 1941 l.K. B, 72. 



Tottenhams’ affidavit — Additional Secretary 
empowered to authenticate action 
(end of September 1944) 


l ile No. 4-4/52/44 - Home Poll (I) 
(NAI] 


In the High Court of Judicature at Lahore 

Sardul Sintjh Caveeshar 

VtiSUS 

'The Crown 

Misc. Cr. Case No. of 1944. 

1. Sir Richard Tottenham, of the Indian Civil Service, at present Secretary to the Government 
ol India in the Home Dep^utment, make oath and state: 

1 • I hat I have personal knowledge and considerable experience of business and procedure, 
as well as the functions discharged by the higher ofTiccrs in liic Secretariat of the Government 
of India, and, in particular, in the Home Department of the Government of India. 

L rhat it is the practice in the Government of India for an ‘Additional Secretary to be 
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appointed in any Department, if, by reason of any increase in the business of such Department, 
it appears to the Governor-General that an additional Secretary should be appointed. 

A. That an Additional Secretary to the Government of India in any Department, e.g., in 
the Home Department, is entitled to exercise all the functions and to perform all the duties 
which a Secretary in that Department does or may do, and is, to all intents and purposes, a 
Secretary to the C^vemment of India in that Department 

4. That as Additional Secretary in the Home Department at the material time, i.e., on the 
9th March, 1942, I was a Secretary to the Government of India in the Home Department, 
and, as such, entitled to authenticate orders of the Governor General in Council. 

Dated at New Delhi, this day of September, 1944. 

Secretary to the Government of India. 

Sworn this, the day of 
September, 1944, by Sir 
Richard Tottenham, I.C.S., 

Who is known to me personally. 

Magistrate of the 
First Class, 

New Delhi. 



Caveeshar’s case 


FUe No. 44/51^44 - Home Poll (I) 
[NAI) 


2.10.44 


Observations 

This is an application to the I.ahore High Court under section 491 Cr.P.C. by Sardul Sin^h 
Caveeshar. 'Fhc application will be heard on the 2nd of October, 1944. I ..earned Counsel i.s 
briefed U) appear for the Central Government and to oppose the application. 

2. On the 9tli March, 1942, the Punjab Police arrested the applicant under Rule 129 of 
the D.I.R. at Lahore and detained him in the Lahore Fort Tlie Central Government, which 
had previously arranged with the Government of the Punjab for making the arrest, passed an 
order under Rule 26 (1) (b) of the D.I.R. on the 9th March, 1942, for detention of the applicant 
[enclosed towards the end of this document after Appendix No. Ill — Ed.j The order, which 
was signed by Sir Richard Tottenham, Additional Secretary in the Home Department of the 
Government of India, was duly served on the applicant. A copy of it is briefed. An affidavit 
has been filed in this case by Mr F.C. Bourne, Chief Secretary io Government, Pui^ab, and 
the second paragraph thereof, which is as follows, concerns the said detention order, dated 
the 9th March, 1942: 

Para 2. The order of detention passed by the Central government is valid and was issued after the 
case of the petitioner had been carefully considered by the Central Government. 
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A copy of the affidavit is briefed herewith.' 

3. By the said order of the 9th March, 1942 (copy appended with this document] the 
Punjab Government also was empowered to determine from time to time the place and 
conditions of the applicant’s detenUon (under Rule 26 (5) of the D.I.R ). On the 8th October, 
1942, the applicant was transferred by the Punjab government from Lahore Fort to Camp- 
bellpore. (Vide the two orders of that date of which copies are attached)/' 

4. On the 24th March, 1943, the Punjab Government transferred the applicant from 
Cainpbellpore to Dharamsala. The order of the Punjab Government dated the 24tJi March, 
1!)43, for detention of the applicant in the District Jail, Dharamsala, is briefed.' Another order 
had been passed the same day by the Punjab Government cancelling the order for the 
applicant’s detention at Campbellpore. A copy of that order also is briefed/ 

5. Under section 6 of the Restriction and Detention Ordinance (III of 1944) the detention 
Older passed by the Central Government on 9th March, 1942, must be deemed to have been 
passed under this Ordinance and was valid under section 9 thereof until 14th July, 1944. 

(). On the 8th February, 1944, the Central Government informed the applicant by a notice 
(under section 7 of Ord. Ill of 1944) of the grounds ot his detention and of his right to take 
a representation against the order of detention. A copy of the notice is briefed."’ Fhe applicant 
made a rcpre«* / which was duly considered by the Central (lovemrnent which, however, 

decided to continue his detention and informed him accordingly on the 27th April, 1944. (A 
copy of the letter is briefed).^ 

7. On the 1st July, 1944, the Central Government passed an order directing that the 
detention order, dated the 9th March, 1942, should continue in force. This order was signed 
by Mr Vishnu Sahay, joint Secretary to tlic Government of India in the Home Department. 
It was duly served on the applicant. Its copy is attached. ('Phis order is not mentioned in the 
application under section 491 CR. P.C. obviously because the petition was made on the 2()th 
May, 1944, well before the date of the extension order) 

8. 'Fhc applicant challenges the validity of the Centr.d Government’s order, dated the 9th 
March, 1942, on the grounds stated below. 

9. First, the applicant contends that the order (dated 9th March, 1942) was not signed by 
tlM‘ proper authority. The order, as already stated, was an order of the Central Government 
under section 26 (1) (b) of tlie D.I.R. llie expression ‘Central Government’ means, in that nile, 
(lie Cjovemor-General in Council (see subclause (b) of clause 9 (ab) of section 3 of the General 
C’laiises Act, 1897, and Rule 3 of the D.I.R.). Under set^on 40 (J) in Schedule Nine to the 
(iovemment of India Act, 1935, orders of the Governor-General in Council ‘shall be signed 
by a Secretary to tlie Government of India, or as tlie Governor-General in Council may direct, 
and, when so signed, shall not be called into question in any if?gal proceeding on the ground 
that they were not made duly by the Gov» iiior-General in Council’. The order, as already 
stated, w'as signed by an Additional Secretary' to the Government of India. He was, learned 
C>)unsel will submit, ‘a Secretary' to th(' Government of India witliin tlie meaning of section 

(1) of the Ninth Schedule to the Government of India Act (and distinguishing prefixes like 
Hrsl’, ‘Second’ or ^Additional’ do not affect the fact that the person concerned is ‘a Secretary 
to tlie Government of Inctia’). Alternatively, learned Counsel will urge that under section 40 
(1) of the Ninth Schedule, an order of the Governor-General in Council ‘shall be signed by a 
•Secretary ... or otherwise as the Governor-General in Council may direct". Such a general order 
exists, namely, Home Department Resolution No. 18^^/19'-Public, dated the 28th July, 1939. It 
states that the Governor-General in Council is pleased to direct that orders and other proceedings 
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of the GovemorGencral in Council sliali be signed by a Secretary, Joint Secretary, Deputy 
Secreuvy , Under Secretary or Assistant Secretary to the Government of India. If any point is 
made that the resolution does not mention an Additional Secretary, learned Counsel will submit 
tliat an Additional Secretary is iis much a Secretary as an Additional Judge of the High Court 
is a Judge. If necessary, this fact can bo established by an affidavit of die Home Secretary. It 
follows, therefore, diat the older, dated {)di March, 1542, was signed in accordance widi the 
provisions of section 10 (1) of Schedule 9 to die Government of India Act. I hcrefore, under 
die same section, it is not open to the applicant to contend that order was ‘not dulv made bv 
the Cioxernor-General in Council’ (i.c., by the Ondal Goveniment). 

10. Ihc Second ground of die applicant is that the order, dated 9th March, 1942, ‘did 
not show that, before it was issued, the case had been properly considered by die authority 
concerned as required by law’, llie law, however, does not require that an order under Rule 
2b (1) (b) of the D.l.R. should contain any particular recital: see. 

(i) R.\’. Home Secretan , E.\ parte Lees (1941) 1 K.B. 72 at p. 78; and 

(li) R.\'. Briton Prison (Governor) E.v-parte Pitt-Rivcrs (1942) A.E.L.R. 207. 

However, the order, dated M\ March, 1912, does ‘whereas the Central (lovernnieni is 
satisfied widi respect to the person known as Sardul Singh Caveeshar . . . ’ which an* 
in accord with die opening part of Rule 2b from this leciUil a presumption arises, 
under Sec 14, Induui Evidence Act, that what the lecital says is conect (see in this 
connecuon). 

(1) Greens -s. 'Phe Secrelarv' of State for Home Affairs. (1942), A.C. 28*1, at page. 

(2) Uversidge v.s. Anderson (1942), A.C. 20fi, at page. 

(d) Shibnath Baneiji vs. Emperor (1943), Vf Fed, LJ.^ 1.51, at pp. 181 and 18^1. 

(4) Kali Pd. Upadhya v. King Emperor, I.LR. 1?44, Pat. 47.5. 

(:'ji Kamla Kant Azad v. King Emperor, IJ R. 1914. Pat. 2,52. ’ 

Hut, apart from the presumption, the second paragraph of Mr Bourne’s affidavit'” states 
that ‘the order of detention . . . was issued after the case of the petitioner had been caiefullv 
considered by the Central Government’. The case of Har Kissen Ktianna v. The Crown 
(Ex l*aite Durga Das Khanna), I.L.R. 1944 I^horc (F.B.) is distinguishable on the facts; also 
there was no afbdavit filed in that case on behalf of the Crown. 

M. llie applicant’s third ground is this: I’hat since he was arrested at about 10 a.m. on 
^Ith March, 1942, at I-ahore, the order in question could not have been passed on the same 
day in Delhi ‘on any adequate information’. Ilie answer to this is that the Omtial Govemnient 
had already communicated to the Punjab Govcnu.ient its decision to detain the applicant 
under Rule 2b and had already asked the Punjab Government to arrest the applicant under 
Rule 129 of the D.l.R. ITiis is stated in para 3 of Mr Bourne’s affidavit. 

12. I.astly, the applicant contends that the Central Government’s order, dated 9th March, 
1942, Vas vacated by the Punjab Government’s order, dated the 24th March, 1943’. The mere 
production of the latter order before the Court will be sufficient to negative this contention 
of the applicant: the order nowhere purports to vacate the Central Government’s order. I-«egally 
it cannot ‘vacate’ the order from which it derives its own force and authority. 

13. Wliat the Punjab Government did on the 24lh March, 1943, was merely to transfer 
the applicant from the District Jail, Campbellpore, to the Sub;)ail at Dharamsala. Instead of 
passing a single order of transfer, it passed two orders, namely: 
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(1) An order, addressed to the Superintendent of the District Jail, Canipbellpore, terminat- 
ing the detention of the applicant in that jail. 

(2) An order, intended as an order of commitment of the prisoner, addressed to the 
Superintendent of the Subjail, Dharamsala, for the prisoner’s detention there. 

The form used for the latter order is one suitable for an order of detention undei Pule 2b 
(1) (b); it was incoriectly used for the order, which, obviously, was under sub-rule (5) ol Rule 
2(i. All this, however, in no wise, affects the validity or crinUnuance of the orders of the Central 
Government dated fltli March, 1 !M2. 

14. learned Counsel will submit tliat the applicant’s detention is lawful, being under the 
Central (iovcmment’s order under Rule 20 (1) (b) of the D.l.R., dated the 9th March, 1942, 
which was duly served, and w'hich should be deemed to have been passed under Ordinance 
111 of 1944, and which was, witliin 30 days before it w(Hild have expired (15lh July, 1944) 
duly extended by the Central (Government’s (Jrdei dated the 1st July, 1944, which also has 
been duly served. To this latter order also will apply the provisions of section 40 (1) of the 
Ninth Schedule to the Government of India A(t, lf)35. and Home Depaitment Resolution 
No. 1 8/yj9- Public, dated 28th July, 1939. 

Appendix III 


Supplementary Observations 

With reference to die hist but cjne sentence in para 9 of the Observations already submitted, 
the affidavit which w'as contemplated therein and which was settled by learned C’ounsel, was 
sent to the Home Department. 'Fhc Home Department is not sure that the wording of para 
2 or para 4 of die affidavit” is correct and has been advised diat it would be much better not 
to file an affidavit but to rely on the tirgunient in para f) of the Obsers'ations. 

2. Learned Counsel is instructed accordingly. If the Court requires an affidavit it will 
presumably indicate the point on which the aifidavit is ♦ quired. In that event Counsel will 
please ask for an adjournment to produce the required a;.idavit. 

3. Of course, if the deteiiue himself does not initiate it, diere will be no occasion for 
discussion of the point concerning an Additional Secretary 's constitutional position. 

Enclosure 

No. lfi/l/42-PoliUcal (I). 

Government of India. 

Iloine Department. 

N^w Delhi, the 9di March 1942. 


order 

Whereas the Central (Government is satisfied with respect to the person known £is Sardul Singh 
('aveeshar that, with a view to preventing him from acting in a manner prejudicial to the 
defence of British India, the public safety, the maintenance of public order, or the efficient 
prosecution of the war, it is necessary to make tlie iollow'ing order: 

Now, therefore, in exei».ise of the powers conferred by clause (b) of sub-rule (1) of rule 26 
of the Defence of India Rules and by Sub section (4) of section 2 of the Defence of India Act, 
1939, the Central Government is pleased to direct— 

(1) ITiat the said Sardul Singh Caveeshar be arrested by the Police wherever found, and 
detained until further orders of the Central Government, and 
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(2) That the power of determining from time to time under sub-rule (5) of rule 26 of said 
Rules, the place in which and the condition under which tlie said Sardul Singh Caveeshar 
may be detained, shall be exercisable also by the provincial Government of the Punjab. 

Additional Secretary to tlie Government of India 


I 

!2, 'A and 4 

[) 


iVot pnnted. 

See enclosure lo Doc. *263 
Not printed. 

See Doc. 23k‘> 


7 N(U punted. 

8 See Docs and Kl 

9 See Doc 142. 

10 ajid 11 Not pnnted 


9 ^ 0 . 

Caveeshar’s case (contd.) 

File No. ‘l4/52/-t4 - Home Poll (I) 


Race Course Road 
New Delhi. 
9th October 1944 

Dear Mitra, 

Roy mentioned to me the Lahore habeas corpus cases in connection with some enquiries from 
the Home Department and I wrote a note on the file stating what transpired in Court. I ma\ 
take tins occasion to inform you that the Judge in tlie course of the proceedings made some' 
remarks w hich ought to be know'n to the G(.)vernment. 1 w'iis arguing on the strength of some 
H.L c'lses that the recitals in our order were deemed to be correct till falsified, llie Judge 
said that such a presumption would not necessarily aiise in India where orders were made in 
the name of the (iovemor or G(^vernor-(icncral without their knowing anything about them 
as appeared in the Punjab F.B. ciise* and Shib Nath BaneijeeV case. 1 made it clear that siuh 
a presumption did arise though as a presumption of fact it was rebuttable. 41ie Judge agreed, 
but wc added that any slight evidence would rebut the presumption and then it would be 
incumbent on the Government to place evidence before the Court to prove affirmatively that 
the Older was really that of the statutory authority concerned. 

It was lucky that the proceedings were held in Camera or else the hostile press would have 
made a tremendous fuss over the Judge’s remarks. 

Yours sincere! V, 
B.L Mitter 

I HI Forward Block — Ca.se not pnnted. 

A. Doc.s and 83 
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Saligram Singh and others Appellants — 
Petitioners v. Emperor [Varma and Meredith JJ. 
(19 Oct. 1944)] 


MR, Vol. 32, 1945, Patna, p. 69 


Raj Kishore Prasad — for Petitioners. 

Advocate-General — for the Crown. 

19. 10.44 

Meredith J. - TThese appeals against convictions under the Defence of India Rules have 
been admitted for hearing. Bail has been asked for, but that is opposed by the Crown relying 
upon die provisions of Rule KIOA, Defence of India Rul.s. 

Having regard to the provisions of R.130A, this Court upon the facts of these cases cannot 
possibly grant bail. But it is contended by Mr Raj Kishore Prasad on behalf of the appellants 
that this 130A is ultra vires and inoperative. 

He argues, first it is not covered by S.2, Defence of India Act, and consequenUy the 
rule making power provided by the Act gives no power to make such a rule. It is enough to 
say that this point has been expressly considered by a Bench of the Madras High Court in 
re Bhuvaraha Iyengar (I.L.R. 1942 Mad. 414), and I find myself in clear agreement with the 
leasonings and conclusions of Sir Lionel Leach CJ. upon the point. There is a ruling-of the 
Bombay High Court in re Surajlal Harilal (A.I.R. 1943 Bom.H2) to a similar effect . . . Lasdy, 
Mr Raj Kishore Prasad asserted that R. 130A was quite unreasonable and repugnant to 
elementary principles of justice and, therefore he says, wr Lhould refuse to consider ourselves 
bound by it. I am afraid that whatever we may think upon tl.*' point our powers do not extend 
so far. It is the business of the High court to observe laws however unreasonable if validly 
made. I must not be assumed to have expressed the opinion that the provision is in fact 
unreasonable and unjust, because it must be remembered that many provisions which would 
appear very harsh and unreasonable in peace time may be justified by the necessities of war. 

In my judgment bail must be refused in these cases. 

Varma J. — I agfec and 1 have nothing to add. 


R.K. 


Bail refused. 
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Emperor v. Benori Lai Sarma and others 
respondents [Lord Chancellor (Viscount Simon) 
Lords Roache, Porter and Goddard and 
Sir Madhavan Nair (6 Nov. 1944)] 


AIR, \o\. 32, 1945, Vrivy Council, p. 48 

(From Federal Court of India: (’43) 30 A.I.R. 1943 F.C.3()) 


()tli November, HIM. 

N.L.C. Macaskie, Sir W. Monckton, Sir Thomas Strangman, W. Wattach and R.K. Handoo 
— for Appellant 

Respondents Ex — Parte. 

The Lord Chancellor - 'Phis is an appeal by the Government of India from a judgment 
of the Federal Court (\'iu-adachariar CJ. and Zafnilla Khan )., Rowland J., dissenting) dated 
4th Januarv 1943, dismissing an appeal from a judgment of the High Court at Calcutta (Sir 
Harold Derbs'shire CJ., Khundkar and Sen JJ.), Setting aside a conviction of 15 individuals 
by a Special Magistrate purporting to act under Ordinance No. 2 of 1942 promulgated by the 
Ciovernor-GcnCiUl on 2nd January 1942. The ground upon which the conviction was set aside 
was that the Ordinance was ultra vires. 'Fhe question is largely academic, for upon Ordinance 
2 being declared by the Federal Court to be ultra vires, Ordinance 19 of 1943 was promulgated 
to replace it. But in view of the elaborate argument that has taken place and the way in which 
the topic has been dealt v%^itli in the judgments in India, their I.x>rdships think that the better 
course is to decide die question whether Ordinance 2 is invalid, especially as this may be of 
as instance deciding other questions w hich mav arise hereafter its to the validity of Ordinances 
made, in cases of emergency, by the (iovernor Cieneral under the authority of S. 317 and 
para 72 of Sch 9 Government of India Act, VXi5. 

llieir Ixirdships must, however, make a preliminary observation on the way in which 
die issue of the vahditv' of the Ordinance has been dealt with by the Indian Courts. Fhe 
appeal fiom the Special xMagistrate who convicteil the accused was brought to the High 
Court under its criminal revisionarv jurisdiction by a petition for revision under Ss. 435 and 
439, Crimmal P.C. ITiis assumes that the Court below was a valid inferior Court whose 
decisKjn calls, in ihe view of die appellants who were convicted and sentenced by it, for 
iciLsion. But if the Special Magistrate who tried the case was a vabd Court, duly authorized 
bv the Ordinance, then by the verv' terms of the Ordinance there is no appeal to the High 
Court. Sen }., at the beginning of his judgment in the High Court, points this out verv 
clearly. If, on the other hand, the Ordinance had no validity, the Special Magistrate was in 
the same position as a private person w^ho look upon himseif to conduct a trial of the 
appellants and to .sentence them to imprisonment without any authority at all. In this latter 
aliemalive, the remedy of release by process in die nature of habeas corpus (S.491, Criminal 
PC.) would be the appropriate remedy, llieir Ixirdships content tiiemselves with pointing 
this out, without seeking to dispose of the litigation on this ground, as in their opinion the 
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matter can be satisfactorily dealt witli by considering whether the objections taken to the 
t)rdinance have any validity. 

llie Governor-General purported to make and promulgate tli(? Ordinance under a power 
conferred in him by para 72 of Sch.i), Government of India Act, 19.^5. That paragraph — which 
must, of course, be read in the light of the India and Burma (Emergency Provisions) Act, 1940 
(where under the operation of the words ‘for the space of not more than six montlis frcjm its 
promulgation’ was suspended during the period therein specified) - provides as follows: 

72. 'File Governor-General may, in cases of emergency, make and promulgate ordinances foi Uir pt-ace 
and good Government of British India or any part thereof, any Ordinance so made shall, for tlw- space 
of nf)t more than six months from its promulgation, have the like lore e of law as an Act passed by the 
Indian l^egislature but tiie power of making Ordinance undci tins section is subject to the like restrictions 
as tlie power of the hidian Legislature to make laws; and any (’)idinancc made under tliis section is 
subject to tlie like disallowance as an Act passed by the Indian liCgislatiirc, and may be condolled or 
superseded by any such Act. 

It is be observed that the paragraph does not requiie the Govemor-( general to slate that 
there is an emergency, or what the emergency is, either in the text of the Ordinance or at 
all, and assuming '.hat he acts bona fide and in accordance with his statutor\' powers, if cannot 
ii'st with the Courts to challenge his view' tlial the emergency exists. In the present instance, 
siuh questions are immaterial, for at the date of the Ordinance (2nd January 1942) no one 
I ould suggest that the situation in India did not constitute an emergency of the most anxious 
kind. Japan had declared war on the previous 7th December: Rangoon had been bombed 
by the enemy on 23rd December and again on December: earlier Ordinances had recited 
that an emergency had arisen which required special provision being made to maintain essential 
services, to increase certain penalties, to deal with looting of property' left unprotected by 
evacuation of premises, and so forth. Their Uirdships pnMreK agree with Rowland J.'s view 
that such circumstcinces might, if necessary', pioperly be vtui.sidered in determining whetlier 
an emergency had iirisen: but, as that learned Judge goes on to point out, and, as had already 
been emphasised in the High Court, the question whetlier an emergency existed at the time 
when an Ordinance is made and promulgated is a matter of which the (lovemor-General is 
the sole judge. ITiis proposition was laid down by the Board in 58 I.A. H39 and is plainly 
right. On 3rd September 1939, the date on which war was proclaimed between His Majestv 
and (Jemiany the Governor-(Jeneral, acting under S. 102, Government of India Act, 1935, 
had proclaimed tliat ‘a grave emergency exists whereby the security of India is threatened by 
war’ and thereupon the Indian Legislature acquired power to make laws lor a province with 
n.'spect to any of the matters enumerated in tlie ‘Provincial Le gislative List’, wath the result 
that the Governor-General, acting under para , 2 of Sch.9, had in case of emergency the same 
widtli of I>egislative power. 

1 wo objections, however, were raised to the validity of the Ordinance in connection with 
the question of ‘emergency’, llie Ordinance recited that ‘an emergency has arisen which 
niakes it necessary to provide for the setting up of Special Criminal Courts'. And the body 
uf the Ordinance containe<i the necessary framework for Courts of Criminal jurisdiction 
consisting of Special Judges, Special Magistrates and Summary Courts, the provisions as to 
their respective limits of jurisdiction and procedure, togetlier witli restrictions on appeal (which 
fall to be separately considered in this judgment), but the Ordinance did not itself set up any 
ut tliese Courts, but provided by S.l, .sub-section (3) that the Ordinance 
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Shall come into force in any province only if the IVovincial Government being satisfied of the existence 
of an emergency arising from any disorder within the Province of from a hostile attack on India or ou 
a country neighbouring on India or from the imminence of such an attack, by notification in the ofBcial 
Gazette, declares it to be in force in the Province, and shall cease to be in force when such notification 
IS resemded. 

In view of this last provision, it was contended that the Ordiniince was invalid cither because 
the language of the section showed that the Governor General, notwithstanding the preamble, 
did not consider that an emergency existed but was making provision in case one should aiise 
in future, or else because the section amounted to what was called delegated legislation', l)\ 
which the Governor-General without legal authority' sought to pass the decision as to whetliti 
an emergency existed to the Provincial Government instead of deciding for himself. "ITieie is. 
in their Lordships opinion no valid ground for either of these contentions. As regards the fu st 
one, it is enough to say that an emergency may well exist which 'makes it necessary to provide 
for the setting up of Special Criminal Courts' without requiring such Courts to be actually sc i 
up forthwith all over India. Any other view would appear to deny to the Governor-Gent i.il 
the p<^ssibilit\’, when faced witli an emergency, of making provisions which could be iiistanil\ 
applied if the danger increased and became even more critical to the part of India w here it 
was necessary to apply them. It would in fact (as Beaumont CJ. observed in reference tu a 
similar objection in the Bombay High Court in I.L.R. (1943) Bom. 331 at p. deny to the 
Governor-General, when faced with an emergency, the exercise of any foresight in the 
protection of the State. He may well have considered that, in view of the existing emcrgeiu \ , 
It was necossarv^ to have a scheme for Special Courts drawn up and all ready for application 
if the existing emergency was further aggravated. A very similar situation arose in this countj\ 
when, under the Emergency Powers Act, the Government devised and prepared for instant 
application a system of Zone Courts which were to be put into force only if, owing to invasion 
by the enemy or the like, the ordinary' Courts in some part of the country were judged unable 
to function satisfactorily. Sen J. in the High Court expressed the opinion that ‘the provisunis 
of this Ordinance proclaim unmcstakably that the Governor-General did not think that an 
emeigcncy which ncccs.sitatcs that such an emergency may arise at some future tunc. I'hai, 
however, is not enough. The Governor-General had no power to promulgate this Ordinaiici' 
unh‘ss he was of opinion that the emergency requiring it actually existed; it is therefore ultia 
vires of the Governor-General’. 

With all respect of the teamed Judge, their Lordships arc quite unable to accept tins 
reasoning; it is perfectly possible, and indeed it is quite obvious, that the Govcmor-GcncraJ 
regarded the situation on 2nd January 1942, as constituting an emergency — in view of what 
was happerdng it would be remarkable if he did no^ — and this Justified and authorized th(‘ 
Ordinance providing in advance for Special Courts. It docs not in the least follow that the 
bringing of Special Courts into actual existence and operation all over India must take plaix* 
at the same time 

The next objection to be considered is the contention tliat S.26 of the Ordinance, which 
is framed to exclude the revisional and appellate powers of the High Court in cases dealt with 
by the Special Courts constituted under the Ordinance, was ineffective and ultra vires as being 
in conflict with S.223, Government of India Act, HX15. Section 223 provides 

Subject to the provisions of this part of this Act, to the provisions of any Order in Council made under 
this or any other Act, and to the provisions of any Act of the appropriate Legislature enacted by virtue 
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()1 powers conferred upon that Legislature by this Act, the jurisdiction of, and tiu* law administered in, 
ajiy exlsbng High Coui t . . . shall be same as immediately before tlie commencement of part 3 ui this 
Act. 

Previous to 1935 the High Court had revisional jurisdiction over the Magistrates’ Courts in 
the relevant area. The argument advanced was that this Jurisdiction could not be taken away 
by an Ordinance made by the Governor-General under para 72, as the Governor Ciencrai’s 
Ordinance was not an ‘Act of the appropriate legislature’, ‘legislature’, it was said, onlv means 
the Central legislature consisting of the two Houses and the Governor General, or the 
Provincial Legislature consisting of the two Houses and the Governor, and the Goveinor- 
( General when making an Ordinance in cases of emergency under para 72 was not either of 
these Legislatures. The argument, as Sir Harold Derbyshire pointed out in his judgment, 
overlooked the provision in S.311 (ti) of the Act, which says: 

Any reference in this Act to . . . Acts or laws of the Federal on a Provincial legislature, shall be 
luiistrued as including a reference to an Ordinance made by the Govt^moi (lenciid. 

Fhere is, thus, no substance in this objection. Assuming that the condition as to emergency 
IS fulfilled, the Governor-General acting under para 72 may repeal or alter the ordinary law 
as to the rev**?!-' jurisdiction of the High Court, just as the Indian Legislature itself might 
do. 'Fhere remains to be considered another objection to the validity of the (Ordinance which 
IS, as their lordships undei-stand, the main ground upon which it has been held to be ultra 
vires. Fhe objection may perhaps be stated in more ways than one, but tlie substance of it, 
as appears bodi from the judgment of Sir fhirold Derbyshire in the High Court and of the 
Chief Justice in the Federal Court, is that the Ordinance makes it p().ssiblc to discriminate 
between one accused and another, or between one class of offence and another, so that cases 
may be tried either in the Special Courts or under tlie ordinary and well established Criminal 
procedure according to the direction and decision of Provincial autliorities. It is evident that 
tins is an aspect of the matter which has gready troubled die majority of the Judges in India 
who have had this case before them, and in view of the well established practice in India by 
which decisions in Criminal cases arc open to review' by a higher Court, it is natural that 
iho.se who arc versed in applying this system .should feel disturbed by the totally different 
arrangement contained in the Ordinance. The following are the sections of the Ordinance 
which appear to have given die judges in India most concern; 

A Special Judge shall try such offence on classes of offences, or such cases or classes of cases as die 
i’roviucial Government, or a serv'ant of the Crown empowered by the Provincial Government in this 
behalf, may by general or special order in writing direct . . . 

10. A Special Magistrate shall try such offence or classes of off* nccs, or such cases or classes of 
( ases other then offence br cases involving offence punishable under the Indian Penal Code w’idi death 
as the Provincial Government, or a servant of the Crown empowered by the Provincial Government 
HI this behalf, may, by general or Special order in writing direct . . . 

14. If any question arises whether, under an order made under S.5 or S.IO, an offence is triable by 
a Special Judge or a Special Magistrate, the question shall be referred for decision to the authority 
which made the order and ibe decision of that authority shall be final. 

ffi - (1) A Summary Court shall have power to try such offences or classes of offences, or such 
cases or classes of cases as die District Magistrate, or in a Presidency-town the Chief Presidency 
Magistrate, or a servant of die Crown authorized in this behalf by the District Magistrate or Chief 
Presidency Magistrate, may by general or special order direct 
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ProMdcd that no person shall be Qicd by a Suminar)* Court for an offence which is punishable 
widi imprisonment for a term exceeding two years, unless it is an offence specified in sub-section (ij 
of S, 2o() of the Code. 

(2) llie District Magistrate or Chief Presidency Magistrate may by general or Special order givt* 
directions as to the distribution among tlie Sununaiy Courts within his jurisdiction of cases tnablt? h\ 
then under subsection (1). 

Sir Harold Derbyshire found that the sections above quoted were invalid. He pointed out, 
w ith jusuco, that the Ordinance left it to tlie local GovemmenL, or to some officer of the local 
Government empowered by it in that behalf, to direct what offences or classes of offences, 
and moreov er what cases or classes of cases, should be tried by the Special Courts. He diough 
tliat this amounted to repealing the Code of Criminal Procedure in part, for under die 
Ordinance there would be no trial by juiy' and no right of appeal and. no right of revision l)v 
sLipenor Courts, including the High Courts, such as aie enacted by the Code. 

‘In effect', he said. 

It IS tlie Prtmncial Government or tlie District Magistrate acting not in a judicial capacity but m an 
admuiistiativc capacitv* that depnves the subject of his right under the Code and repeals its v.iJid 
provisions as far as he is concerned. That, in my view, is repealing the Code of Criminal jiroccdine 
in part in lliat instance legislation ad hoc for die man's case. 

He added that he did not find authority in S.72 to justify this result and in his view the 
above quoted secoons which he declared invalid, purported to authorize persons other than 
the duly authorized Legislature constituted under the Govemmcnl of India Act, 193,5, to repeal 
ad hoc certain .provisions of the Criminal Procedure Code and of the letters patent of the 
High Court. Khundkar J. agreed with the Chief Justice on this point and stated his objection 
to the above quoted sections of the Ordinance thus. 

The result is lliat no man accused of an offence may know whether he is to be tried by a Court uruiri 
the Code, subject to all the safeguards provided by tlie Code, including a right of appeal or revision 
undei the Co<le, or tci be tried on the mere motion of tlie provincial Government or of an olTicei of 
die Crciv\Ti empowered by the Provincial (Jovemmenl, by some one or other of the Special ('oiirt.s 
under die Ordinance. Ilic provincial G^ivernment or an ofheer of the Crown empowered by the 
Pr<»vincial Government is endowed with a power that is far reaching, unfettered by rule, unconditional 
and subjeci to no supervision by the High Court or by any Court under the Code. It is a power to 
direct iuiy person accused of any cnniinal offence to be Incd by one or oilier of the Courts consUtuled 
iindLT the Ordinance. 

llie learned Judge goes on to point out what he regards as ‘the possible mischief which 
m I) flow from the unwise or injudicious exercise of ^iich a power, fortifying his criticism by 
quotations from well known writers on jurisprudence such as Anson and Salmond; and he 
concludes that the above-quoted sections are ultra vires on the ground tliat the Ordinance 
gives to the Provincial Governments a ‘power to effectuate jurisdiction of Special Criminal 
Courts by making orders in individual cases or groups of cases’. Sen J., as their Lordships 
understand, did not differ from the Chief Justice and Khundkar J., in this view, though ho 
rested his decision that the Ordinance was ultra vires on other grounds which their Lordships 
have already indicated. In the Federal Court the Chief Justice dwelt on the value of the 
revisionary jurisdiction, but considc red that the most serious defect in the impugned Ordinance 
was the power it conferred to discriminate between one accused and another by directing 
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hial in different Courts. He developed his objections on this point by elaborate reference to 
the constitutional principles involved in certain decisions of the Supreme Court of the United 
States and of the High Court of Australia, and quoted passages from the writings of Sir 
Courtenay Ilbert and of Sir Cecil Carr to illustrate tlic relation between executive and legislative 
powers in the British Constitution. He concluded that Ss. 5, 10 and Hi of the Ordinance arc 
‘Open to objection as having left the exercise of the power thereby conferred on executive 
officers to tlieir absolute and unrestricted discretion, without any legislative provision or 
direction laying down the policy or conditions with reference to which that power is to be 
exercised*. 

i’his wiis the grounds upon which the Chiefjustice and Zafrulla Khtm J. based tlicir ch cision 
liial tlie appeal of the Crown should be dismissed. 

With the greatest respect to these eminent Judges, their Lordships feel bound to point out 
that the question whether the Ordinance is ultra vires does not depend on considerations of 
jurisprudence or of policy. It depends simply on examining the language of the Government 
of India Act and of comparing the legislative authority conferred on the Governor General 
with the provisions of the OrdiniUice by which he is piuporting to exercise that authority. It 
rnaN' be that as a matter of wise and well framed legislation it is better if circumstances permit 
lo frame a stalrt^ in such a way that the offender may know in advance before what Court 
lie will be brought if he is charged with a given crime, but that is a question of policy, not 
of law. 'There is nothing of which their Lordships are aware in the Indian Constitution to 
lender invalid a statute, whetlier passed by tlie Central Legislature or under the Governor- 
GtMieraTs emergency powers, which does not accord with this principle. Rowland }., at the 
beginning of his dissenting judgment, collects a number of striking quotation from previous 
)udgments delivered in the Privy Council as to the proper nile of construction. Again and 
again, this Board has insisted that in construing enacted words wc are not concerned with the 
]j()licv involved or with the results, injurious or otherwise, which may follow from giving effect 
In the language used. TTie learned judges a ho were m ihe majority in the Federal Court 
would presumably nut contest this proposition, and their ixirdships rather understand their 
\ ii‘w to be bcised on the conception that there is something underlying the written Constitutions 
nl India which debars the Lxecutive Authority, though specially authorized by the statute or 
( )rdinance to do so, from giving directions after the accused has been arrested and charged 
with crime as to the choice of Court which is to try him. Their Lordships arc unable lo find 
iliat any such constitutional limitation is imposed. Indeed, Powland J. points out that if it were 
held that where two sets of Courts exist side by side power cannot be delegated to pass an 
order directing that a case shall come before the Spec»’d Court and not before the Court 
under the Code, this would throw' doubt on a long course oi ! 'gislation in India where this 
vei y thing is enacted. Tlie learned judge ciu 13 instances, and, in addition to these, refers 
lo the discretion conferred by the Army Act and by the Air Force .Act upon the prescribed 
tiulhority to decide in a particular case, where a Criminal Court and a Court martial w'ould 
bo»h have jurisdiction, before which Court the accused shall be brought for dial. There is not, 
ol coiii'se, the slightest doubt that the Parliament ol West-minister could validly enact that the 
'^hoice oi Courts should re*^^ with an F’xecutive Authority, and their Lordships are unable to 
discover any valid reason why the same discretion should not be conferred in India by the 
Kiw-making authority, whether that autliority is the Legislature or die Governor-General, as an 
cxiTi'ise of the direction conferred on the authority to make law's for die peace, order, and 
good Government of India. Their Lordships will humbly advise His Majesty that the appeal 
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should be allowed. The judgment of the Federal Court must be set aside and the ordinaiit o 
2 of li)42 declared not to be ulti-a vires. 


Appeal allowi'd 

G.N. 

, Balkrishna Narayan Saoji (Applicant) v. Col, 

• N.S. Jatar, Inspector General of Prisons, C.P. 
Berar, Nagpur and another — Opposite Party 
Bose and Sen JJ. (6 Nov. 1944) 

AIR, Vol. 32, Nagpur, p. 33 

Misc. Criminal Case No. 47 of l!)44. Decided on btli November 1944. 

G.R. Pradhan, S.G. Ghuls, Y.G. Shirkc and R.E. Manoch.ir — for Applic:uit 
M Hidayatullah, Advocate-General — for the Crown. 

(Order i3th September 1944) - I hese are proceedings for contempt of Court againsi 
the Inspecior General of Prisoas of the C.P. Ciovernment and tlie Superintendent of the C!« niral 
Jail at Nagjiur. llie applicant Balkiishna Narayan Saoji was at the time we are considenng 
here a secuntv pnsoner detained under R.2() (1) (b). Defe^ice of India Rules. It seems tlui lu' 
had been giving considerable trouble in the jail and we make it plain that in die actn)n 
propose to take we are not in any way sympathizing with his ccmduct or endorsing his action 
We have no doubt he richly deserved all he got. On 19th May 1943, die then Superintendent 
of the Ontral jail, not die one now before us, filed an application against die prisoner iiiulei 
8,32. Prisons Act, for having refused to take food on 1 7th May 1943. llie case was eventualK 
registered on 3rd June 1943, under R. 19 (2) read with R. 17 (9), C.P. and Berar Detention 
Order. I'he case was taken up by Mr M.A. Razzaque, a Magistrate of the Firel Class. On 2 1st 
September 1943. the applicant applied to the Magistrate for an adjoiimment. 'The prayer was 
lefu^^ed and the case was closed for judgment on 23th September 1943. On 23rd Septembn 
l!)f3, the applicant put in a petition to the High Court, written on the 22nd asking for a slay 
of proceeding and handed this to the Superintendent now before us for being forwarded to 
the High Court. He also asked in the petition that interviews with other counsel might l>e 
permitted because the counsel employed by him had told the Magistrate on 21st Septemhc i 
1943, that he was unable to argue the case. We make no comment on this latter reque*^! 
because in view of the applicant's conduct in jail it is po.ssible that this was not made in good 
faith. We will cf»nfine our attention to the application for stay. 

Instead of forwarding this application to the High Court, the jaii Superintendent forwarded 
It to the Magistrate trying the case with a request to him to forward it not to the High Court, 
but to the Inspector General of Prisons for such remarks as the Magistrate might like tf) make 
on it. Moreover knowing that the case had been fixed for judgment on 25th September 1943. 
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the applicaUon was not forwarded immediately but was sent on 24th September 1943. This 
has been regarded as prompt action by the Inspector General of Prisons in his report to the 
Secretary to Government. 'ITie report is dated 21st July 1944, and the remark is to be found 
111 para 2. All we will say about this is that opinions differ as to what constitutes promptness, 
lonsidering the urgency of the matter. I he Magistrate did not return the application immedi- 
iitely as he should have done, but kept it for four days and waited till 28th September 1943, 
before directing it to be returned. We are told by the learned Advocate-General that the jail 
endorsements on this application show that it was not received by the Superintendent of the 
Gentral Jsiil till 8 p.m. on 30th September 1943. I his delay of tw'o days from the passing of 
the Magistrate’s order to the receipt of it in the Central Jail requires explanation, and beiore 

pn)ceed further with the Jail Superintendent’s case we call for an explanation from the 
Magistrate, first for keeping this important application asking foi stay of these proceedings 
with him for four days, frhe endorsement of his office shows that he received it on 24th 
September 1943, at 4 p.m. His order directing its return to the Superintendent of the Central 
jail was not made till 28th September 1943). Secondly, as to whether the application was in 
lart returned on the 3()lh at as late an hour as H p.m. oi whether it was returned earlier, and 
il it was returned after he had delivered judgment why this should have occurred. 

The Magistrate did not deliver judgment on 25th September 1943, ixs he had originally 
[)roposed but postponed delivery till 3()th September lf)43. We do not know why delivery of 
judgment was postponed. Of course tliere was nothing wrong in postponing it and it may be 
tiial It wjis done in order to allow' time for the application to reach the High Court. But if that 
IS so, the delay which, according to tlic learned Advocatc-Generars instructions occurred in 
the Magistrate’s Court requires explanations. As we have said, we withhold further comment 
on the Jail Superintendent’s case until that explanation is received. On returning tJie application 
lo the Jail Superintendent the Magistrate made the following endorsement: 

Ilu* judgineiit is fixed for 3()tli September lfM3 .uid as such, I • -iiinot pass any remarks, lliis may be 
'.•‘UiMied back to Superintendent, Central Jail, for necessiuy ac i i* as I have notlnng to do with the 
M'Msion petition. 

I’he date on which the Superintendent received this back has as we have just remarked, 
\ei to be ascertained. But on receiving it back from the Magistrate the Superintendent instead 
ot forwarding it to the High Court fonvarded it to tlie Inspector (General of Prisons on 1st 
Odober 1943. In his endorsement foi'W'arding it to the Inspector-General of Prisons the 
Superintendent slated that: 

Mr Rii/zaquc has returned it to the jail after deliveiing the judgmcnl in case of th(‘ prisoner on 3()th 
September 1943. 

When the Inspector General received this application he did not foi'W'^ard it to tliis Court 
as he should have done but relumed it to the Jail Superintendent and had it not been for 
•me '.her application made at a later date this matter w'ould probably never have come to the 
notice of tlie Court. In our opinion, this constitutes contempt. The Inspector-General’s 
explanaUon is that as the application of the 22nd/2.3rd asked for stay and as he received the 
•application after judgment had been delivered he w as of opinion that nothing more could be 
done and so he returned it to the Jail Superintendent and that in doing so he had no intention 

Inipending the course of justice. We accept Utis explanation to the extent that he acted in 
good faith, but we consider it necessary to censure him for his action. It was not for him to 
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arrogate to himself the functions of His Majesty's Judges and decide what this Court could 
and could not do. We regret to notice a lamentable tendency of late of attempts by executive 
officials to set themselves above the High Court Examples are to hand not only in these cases 
but in matters which have reached the Federal Court dealing with cases from Bengal and the 
Punjab. I'hey are also to be found in two decisions of the Lahore High Court. A similar 
attempt was made in England. 

It is true tlic exigencies of war have anned the executive with immense powers and rliat 
Courts of justice, including the High Courts, have to some extent been neutralized and 
rendered ineffective, but it is not for the executive to judge how far their powers extend. 
That is the sole and exclusive privilege of His Majesty's Judges and of His Majesty’s Pn\ y 
Council. No ofl'icial, however highly he may be placed, has the right determine the extent 
of his own authority and power and any attempt by whomsoever made and however highly 
he may be placed, to withhold matter or delay applications addressed to this Court, howevei 
frivolous or w'ortliless they may appear to be constitutes a gross contempt of Court, and li 
this happens again in this province, severe action will be taken against any person who 
attempts to abuse his position of authority' by withholding or delaying matter intended lor 
this Court, and we repeat that this will be done whoever the official may be and howevn 
highlv he may be placed. W'e also state that ignorance of the law will provide no excus(‘, 
particuliu-ly after this citse. 'Fhe Crown is not slow' to ask for the applicaUon of this maxim 
with iill its rigour in Ciises where die executive are proceeding against persons more huinbK 
placed in life. A man who sells a pack of cards or a bag of wheal above Uie control niti s 
in circumstances when he could not reasonably have known of the order fixing the pri( c 
is prosecuted, an ! the Courts are asked to treat him with severity. 'Fhey are asked to apply 
the maxim that ignorance of the law affords no excuse and arc told that it is die business 
of these humbly placed persons to know the law and find out what it is. We say nothing 
about that but remark that the maxim applied equally in the case of Government officials 
who are more happily placed and who have the advantage of free legal advice from the 
legal advisers to the Crown at their disposal if they trouble to ask for it. 'ITiere is, therefore, 
no excuse on diis point. 

I'uming now to the case of die Inspector General of Prisons we hold diat ignorance of the 
law' affords him no excuse and so the Inspector-General is guilty of contempt of Court. But 
in considering the acuon we should take against him we take into consideration die fact that 
he did not know the law and did not realise that it constitutes contempt of Court to act as he 
did and we believe that he acted in good faith. Also there was present in his case ground loi 
a layman to believe that the matter had become infructuous because judgment had already 
been delivered. We do not imply that he was right in this. As we have said he was wrong. 
But we <'ire satisfied that he held view in good faith and acted accordingly. 

W'e say that he was wrong in the view he held because even though tlie proceedings of 
the Magistrate could not have been stayed after he had delivered judgment there was still 
much that the High Court could do. It could direct an inquiry into circumstances of the case. 
It could also institute proceedings for contempt as has now been done. We also take into 
i onsideration his long record of distinguished and gallant service-gallant on the field of battle 
where he has been subjected to sacrifices which most of us have happily been spared - 
distinguished in the domain of civil administration and distinguished no less for administrative 
ability than for a record of just and humane administration of the jails of this Province of 
which he has been in charge for many years. We therefore consider it sufficient in his case 
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to administer a censure. We do even this with reluctance and regret because of his distinguished 
and gallant record of service and because we do not question the good faith of his action. 
But it is necessary for us to vindicate the authority of the Courts and uphold the majesty and 
grandeur of the law which knows no fear and shows no favour, which makes no distinction 
between man and man, and which acts without spite vengefulness or malice. 

A copy of this order will be sent to Mr Razzaque, the Magistrate who tried the proceedings 
out of which this application arises, for an explanation on the points we have referred to 
earlier in the order. The case of the Jail Superintendent will be considered after the Magistrate’s 
explanation has been received. 

(Order 6th October 1944) — As far as we can gatlier from our file the original of 
Saoji’s application has never been handed over to this Court until it was produced by the 
Advocate-General today. As the complaint all through has been regarding suppression of this 
document, if what we state is actually the case, the matter requires explanation. As we had 
paper books before us we did not sec the original and took it for granted that the copies in 
our paper book were copies of the original. But we find that they are copies of copies supplied 
by the Crown. And tliesc copies are not even certifieo as true copies. The matter requires 
explanation. We want to know (1) where and in whose possession the original has been since 
the date of issu" of notice (2) why it was not filed and who was responsible for withholding 
it liorn this Court, (3) why such copies as have been supplied were not certified as true copies 
and who was responsible? 

It also appears that the original of No. 1317 S.P. dated 29th September 1943 and of the 
C/entral fail Superintendent’s endorsement No 1349 dated 1st October 1943 was not filed here 
and in this case also only uncertified copies were furnished, lliis is exceptionally important 
because now that the original has been shown to us we find it bears an important endorsement 
by the Inspector General of Prisons, which is not in the copies supplied. Wc want to know: 
(1) where and witli whom this document witli its endorsements has been since the issue of 
notice to the Crown. (2) Who was responsihk for withhoiiMng the original from this Court (3) 
why the copies supplied were not certified as true coj- cs and who was responsible for 
suppressing the endorsement of the Inspector General of Prisons from the copies supplied 
and (f)) w'hy this important endorsement was suppressed? 

Another matter in which explanation is required is in relation to the Inspector General of 
IHsons’ statement in his report No. 158/C dated 2lstjuly 1944. Para 2 that Saoji's application 
was forwarded to the Magistrate Mr Razzaque 'in atcijrdance with the usual procedure’. We 
want to know (1) whetlicr tliis procedure is to be found in rules, or circulars or other wTitten 
<lircctions, and if so where. Wc shall also require copies of these if they aie in writing (2) and 
in any event we shall require some five or six instances in which this has been done particularly 
in connection with applications addressed to he High Court. 1 he Advocate-General wants a 
loiinight’s time. Put up a fortnight hence. 

(Order 6th November 1944) — ' I'his case becomes more and more serious the further 
wc go and its ramifications have extended farther than we had at first \dsualised. ITie applicant 
Saoji put in a petition to this Court on 12th May 1944 complaining that a petition which he 
liad made from jail on 22rd September 1943 for revision of proceedings in a criminal case 
m a lower Court, where he was being prosecuted, was not lonvarded to this Court and that 
il was withheld by the Inspector-General of Prisons of this Province and by the Superintendent 
of ihe Central Jail, Nagpur. He stated specifically that the application had never been sent 
and that it was detained by these two officers. The petition was accompanied by an affidavit 
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— On 3rd July 1944 a Bench of this Court called for a report from the Jail authorities on the 
application and directed the office of this Court to furnish them with a copy of it. 

The report was received on 7th August 1944 and the matter was placed before us on 14th 
August 1944. After studying the application and the report we considered that prima facie 
case of contempt was disclosed and so directed notice to issue to the Crown and to the 
non-applicants. There is no fixed procedure in contempt proceedings and this can be regarded 
as the stage at which this Court took cognizance of the complaint, llie previous proceedings 
were in the nature of a preliminary investigation. Anyway whatever doubts there may have 
been regarding the nature of the previous order there can be none in respect of the order of 
14th August 1944 w'hich we issued. 

Arguments were heard on 12th September 1944 and the case of the Inspector General ot 
Prisons was disposed of. In the case of the Jail Superintendent we considered it necessary to 
have further information. One of the points we were considering was the question of delay. 
Saoji's affidavit suggested that his application to this Court was dated 22nd September 194J 
and that it had been handed over to the Jail Superintendent on the same day. The Inspoc 
tor-General of Prisons in his report to the Secretary' to the Provincial Government stated tJiat 
the application was dated 22/23 and that it had been foi^arded to the trying Magistrate 
promptly in accordance with the usual procedure. The Jail Superintendent in his report tu 
die Under Secretary to Government dated 19lh July 1944 stated categorically that ihr 
application was written on 22/^23rd September 1943 and that it was handed over on the 23rd. 
We wanted further information about this ‘prompt’ action and indeed commented on the term 
in our order of 1 3th September 1944 which disposed of the Inspector-General s case. It will 
be seen that there v a difference of a day between the date in tlie affidavit and the statements 
of the Inspector-General in his report and of tlie Jail Superintendent in his. The date in flu* 
paper book copy was also 2'2/23. 

ITie other point regarding the delay was the delay which, according to the Superintendent's 
explanation, occurred in the office of the Magistrate tiy'ing the case. The Jail Superintendent 
said that he received tlie application back from the Magistrate on 3()tli September 1943 and 
sent it on to the Inspector-General the next morning. We did not on that date see the original 
of the Magistrate's order returning the application. We were reading from the copies in our 
paper books which we naturally concluded were copies of the original. ITie Advocate-General 
however said that he had the original of the covering letter before him and told us that tlie 
onginal (faat is to say, the covering letter) bore an endorsement which was not in our paper 
books. We thought that he was reading from the original from the Court hies. 'Fhe endorsement 
was to the effect that the original application of 22nd September 1943 was received back from 
the Magistrate at 8 p.m. on the 3()th. That struck us as an odd hour for an application like 
this to be delivered in the Jail, so we asked the Magistiate for an explanation about this, as 
well as about the delay which was said to have occurred in his office. He gave an explanation 
about the delay with which we shall deal in a minute, but he also said that the application 
was handed back to the Jail Superintendent between 4.45 and 5 p.m. and not at 8 p,m. as 
we had been told by the Advocate-General. He explained that the application was handed 
back in person by liis reader, and as he and his reader were, according to the gate register 
at the Jail, only there between 4.45 and 5 p.m. the application could not have been handed 
back at 8 p.m. 

Seeing this discrepancy between tlie endorsement which the Advocate-General read out 
to us on 13th September 1944 from what he told us was the original, and the explanation of 
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the Magistrate, we said we would like to see the original for ourselves. This was at the hearing 
on hth October 1944. But when we turned to the record we found to our surprise that the 
originals were not there (that is to say, neither the original of the application nor of the cover.ng 
letter), and that what had been handed over to the Court was not the document which the 
applicant complained was being suppressed from us but a copy of a copy. And even that 
copy was not certified as a tnie copy. And so also with the Magistrate’s order of 28tli September 
1943 and the covering letter. Also, so far as tlie Magistrate’s order is concerned, th^ copy 
given to us did not have this impotlant endorsement about the time of receipt in jail. 

It is bad enough in an import*int case of this kind, where the good faith of high Gove nnient 
oflicials is being challenged, tliat there should be this inexcusable carelessness, but the 
explanation given makes matters worse. Whether or not Government officials know that 
secondary evidence is not ordinarily permissible in Courts and that the originals, when in 
existence, must be produced, the law officers of the Crown certainly ought to know this. It is 
bad enough in any ordinary case to be so careless, but here, where the good faith of the head 
of a Department is being challenged, and where tlie complaint is that a document addressed 
to this Court is being deliberately w'ithheld not to hand it over to tlie Court at the earliest 
possible opportunity is inexcusable. And to hand over partial copies of other documents is 
( Cjually inexcuiaLl* . This is particularly unfoitunate here because it lays official honesty open 
lo serious attack. 4Tie document was not even in Court on 6tli October 1944, tliat is to say 4 
1/2 months after complaint about its suppression was made. When we asked for it, its 
wlieieabouts was not even known and it was eventually uneaithed in tlie Advocate-General's 
office. He then filed the document on diat day along with some other papers and that was 
the first we saw of it As a matter of fact even tlie Advocate-General had only been given it 
a few' days before and as the original had been made out in triplicate he concluded tliat he 
had one of the original triplicates before him and that another of them must already have 
been filed along with the documents forwarded with the . eport of the jail. 

We say this was particularly unfortunate in this case for thi.s reason. As we have said, there 
is a discrepancy of a day between the date given in tlie applicant’s affidavit and the report of 
the Inspector-General of Prisons which was forw'arded to this Court. We take it that the object 
of forwarding this report without comment was to apprise us of the fact that was the defence 
to this action — at 'any rate the defence and explanation furnished to the Secretary to 
Government. But what this report does not disclose, and what becomes apparent the momert 
one looks at the original application, is that the date 23rd on the oiiginal application, is not 
in Saoji’s handwriting and w'as quite evidently not there when it was handed over to the 
Assistant Jailor. That date is in different ink and has been inserted by somebody else — 
presumably some clerk in the jail office. The entire application s in Saoji’s own handwriting 
and the date placed on the application by him is 22nd September 1943. Underneath the 22 
a line appears in different ink and underneath that figure the figure 23. Looking at the copy 
given to us we were led to conclude that the date of the application was 22/23 is added by 
somebody else. 

Now we do not say that this was done with malicious intent or for some improper reason. 
It may well be that the date on the application was incorrect or tliat having been written on 
the 22nd it was not handed over to the jail authorities till tlie 23rd, and so the latter figure 
was added. But such tampering with a document addressed to this Court is improper and is 
in itself a contempt The jail authoriUes can endorse the date of receipt by them separately if 
diey so desire but they have no business to alter or add to or tamper wdth any portion of a 
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document intended for and addressed to this Court. It is most objectionable to add a figun> 
to the date so as to make it appear that the document bears a different date to the one whic h 
it originally bore. 'Vhese alterations are not even initialled, and it is only a close scrutiny of 
the document which reveals the tampering — for tampering it is, whether done with innocent 
intent or from an improper motive. It is even more objectionable not to disclose tliese facts 
to us when the original is not handed over to us as it ought to have been, and wc are provided 
with copies which furnish no inkling of this. We will deal with the explanation given to 
about this later. 

Another fact w'hich the original discloses and which is not to be found in die copy handc^d 
over to this Court is diat the application is headed: ‘Urgent. 'Iwo more copies made over as 
demanded', lliis heading is in a prominent position and is written in three lines in thickei 
mk than the rest of the application and the lines are underlined. It could not possibly escape 
the attention of any one who glances at the application. It hits the eye at once. It also shows 
that the application was prepared in triplicate by the prisoner himself. An extremely impoitim 
point which w'as not disclosed to us until after we had demanded production of the original 
Turning next to the attack made on the Magistrate by the Jail Superintendent, for attack it is 
whether so stated or not. llie Jail Superintendent sent Saoji's application of 22nd September 
1IU3, to the Magistrate trying the case on 24tli September 1943, with a covering memorandum 
of that date in these terms: 

Subject: Revision application of Class II security prisoner B.N. Saoji — and Detention Ordfi, 
1913. 

In fonvarding herewith the revision application of Class 11 security prisoner B.N. Saoji 
addressed to tiie High Court, 1 would request you kindly to forward it to the InspectorGeneial 
of Prisons with your such remarks as you like to make on it. ITie application may be st at in 
duplicate to the Inspector-General of Prisons'. 

ITiis application was received by the Magistrate at 4 p.'m. on the 24th. We were given an 
uncertihed copy of this memorandum but were not furnished with the original, 'fhe copy did 
not have on it the endorsement about the time at which was received. We draw attention at 
this stage to the word ‘revision’ in the memorandum because it has an important bearing on 
a matter which w'e will discuss in due course. At the moment we merely draw attention to 
the word. The application and the covering memorandum were received in the Magistrate’s 
office at 4 p.m. on 24th September 1943. The first question which arises is whether the 
application w as forwarded promptly by the Jail Superintendent. 

It will be recollected that tfie Magistrate closed tlie proceedings before him for judgmrni 
on 21st September 1943, and tliat he fixed the case for delivery of judgment on 25th September 
1943. ITiere w'as accordingly urgency in the matter. If the High Court was to have an opportunity 
for interfering, there were only four days left to it to hear the application and pass ordei's. 1 he 
applicant’s affidavit sLites that the petition was handed over on the 22nd, and the date on the 
petition as now observed from the original bears him out. ITiere is no counter affidavit. All 
we have is the unproved endorsement of the Assistant Jailor to the effect tliat tlie application 
v\'as signed before him on tlie 23rd. It is most unsatisfactory to have matters left in this inchoate 
form and we would be fully justified in concluding that the affidavit is true. However, in 
contempt proceedings the person proceeded against Is as much eniitled to the benefit of the 
doubt as any accused in a Criminal case. Accordingly we will give the Jail Superintendent the 
benefit of the doubt and accept that the document was handed over on the 23rd. But wc arc 
justified in assuming on these facts that it was handed over early in the day. 
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Now, as we have said, the document is prominently headed ‘urgent’. 'Fhat strikes the eye 
M once. The first sentence in it asks lor ‘immediate action’. It discloses, and of course this 
would be a matter known to the Jail Superintendent in any event that the case had been fixed 
by the Magistrate for judgment on 25th September 1943. It discloses that the applicant was 
Necking revision of this order and asking the High Court to stay delivery of judgment until 
ilie applicant had been properly tried. (The complaint was that tlie applicant was not permitt(*d 
to consult three counsels whom he named: that a petition for revision against one of the 
interlocutory orders of the Magistrate was destroyed by the jail officials: tliat the applications 
made to the trying Miigistrate were not forwarded: tlial at the fifth adjournment of th • rase 
when the prisoner was ultimately produced in Court he informed the Court of his inability 
to prf)ceed because the counsel who had hitherto been appearing for him had withdrawn 
being busy with some other case: that the Court refused to give the prisoner further time, 
closed the case, and fixed 25th September 1943 for delivery of Judgment). The urgency of 
tin* matter was therefore apparent on tlie application as soon as possible, die Jail Superintendent 
left it till die last possible minute and despatched the -application almost at the close of a 
working court-day. Clearly it would have been impossible for the High Court to do anything 
at that stage. And this is regarded by the Inspector-General of Prisons as ‘prompt action*. I'he 
jail IS at Nagp^i. I Iic trying Magistiatc was at Nagpur. ITie trial was at Nagpur. The High 
( nurt is at Nagpur. 'Fhe Provincial Government is at Nagpur. The Inspector-General of Prisons 
IS at Nagpur. Fhe Legal Secretary is at Nagpur. I'he law officers of the Crown are at Nagpur, 
[here are telephones at Nagpur, and whether or not the trying Magistrate has a telephone 
(oiinection ever)' one of the these authorities could be reached on die telephone. Had there 
been the slightest doubt to the proper course it could have been cleared up at very short 
notice. But die Jail Superintendent doc\s not say he had any doubts. He says in his report of 
19th July 1941 that ‘it was forwarded by me to the Court of Mr Riizzaque M.F.C. Nagpur on 
JUh September 1913 for being foni'arded to the High Coir>^ (the under lining (here iudicized, 
IS ours) 'through die I.(J. of Prisons C.P. and Berar. 

And he explains why he did diis. He says: ‘The idea of sending the petition through 
Mr Razzaque was diat the case of the prisoner may be udjounicd till die orders of the High 
C ourt on the petition of die prisoner were received’. 

We do not believe this explanation, and die Jail Superintendent has given another one in 
die belated explanation which he tendered to us direct on I3th October 1944. ITic explanation 
given there (we refer to the statement of 13th October 1944) is not diat the Magistrate might 
litive an opportunity of staying his proceedings, pending the orders of the High Court but 
because he was undefended undertrial and judgment was due to be delivered in the case of 
which he sought stay of proceedings’. 

We say we do not believe the first explanation because the memorandum forw^arding the 
ippliiation to the trving Magistrate asks that the application be forwarded, not to the High 
C<>uit, but to the Inspector-General of Prisons. This is not the formula adopted in official 
^ orrc'spondence when a communication is intended to reach an ultimate destination. Had 
tbere been the slightest intention that the applicaUon should ultimately reach the High Court 
Hying Magistrate would have been asked to foiward it to the High Court, through the 
Inspector-General of Prisons, and not to the Inspector General of Prisons. We have not the 
'^lightest doubt that so far as the Jail Superintendent wiis concerned the ultimate destination 
which he intended for the document was the Inspector-General of Prisons and not the High 
Court. We say this with all the more confidence because it is apparent from his own action 
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tliat he was aware of the usual official formula when a paper is being forwarded to an ultimate 
destination through another channel. When he sent Saoji’s application of the 22nd to the trying 
Magistrate along witli the covering memorandum which we have reproduced above he added 
iui explanation for the Inspector-General and sent it along with the other papers. This document, 
also dated 24th September 1943 runs: 

Kor\\;uded to the Inspector General of Prisons C.P. and Bcrar, Nagpur, through Mr M.A. Raz/acjuo 
M F.C [Magistrate of the First Class), Nagpur for favour of disposal. 

I'his is also headed 

‘Revision application of Security Prisoner B.N. Saoji addressed to High Court'. 

llicn again, it now tianspires that the application was made in triplicate. According to tlu* 
Legal Secretary ’s explanation: 

This, in practice means tliat petitions are made in triplicate one copy being for the jail office, one fm 
tile Inspector-General of Prisons and the third for the authority to whom it is addressed. 

Why was not the third sent tD us if that is the case.^ If the real object was to enable iJie 
Magistrate to stay proceedings till tlie High Court could decide the point, why was not one ul 
die oiigmals sent to us and the other to the Inspector Cleneral through the Magistrate? Iho 
aiLswer is ob\*ious. Tliere was not the slightest intention on the Jail Superintendent's part to 
forward the application to die High Court. He was not prepared to lake the respon.sibilily. We 
have not the slightest doubt that It w'as not the intention of the Jail Superintendent to foi-waid 
the application to High Court or to see dial it reached the High Court. His intention was quite 
cle.u-ly to let hi superior, the Inspector-(Jeneral of Prisons, deal with the matter. He hiinsell 
was either afraid, or did not want to take the responsibility of acting on his own initiat^' e 

Now' we would not have blamed him for this. He woulrl have been wrong. He would liavi 
been guilty' of contempt just the same. But nothing beyond a mild admonition would ha\r 
been necessary' had there been a frank and straightforward confession of guilt and aflei 
explanation or, alongside of it, an unqualified and unconditional apology. But there is not a 
trace of apology regarding this. T here is no contrition. There is no expression of regret. On 
the other hand, false explanations are offered, the action is defended and the trying Magistiaif 
is attacked. Lhat we will come to later. But at this stage wc will remark that lliere is no pos.sihIi‘ 
excuse or justification for this attitude. The importance of tendering an unconditional and 
unqualified apology in contempt cases was stressed by one of us in I.L.R. (1941) Nag. 301. 
The matter was dealt with at length and at p. 308 it was said: 

I refer to the matter in these strong terms only in order that there should be no misconception about 
apologies in the future, and about the practice in respect of the tendering of them and in order that 
there should be no possible mistake about my meaning and attitude. 

That was in the year 1941 so there has been ample time to lake heed of the warning givcMi. 
We also reproduce a passage from Oswald on Contempt, Committal and Attachment, Kdn. 
3, page 215: 

The lespondcnt to an application to conunit should be careful not tc aggravate his offence, and so 
perhaps bring more severe punishment; on himself by unduly resisting the application: if he has in fact 
been guilty of contempt it is safe to apologize. 

We also draw attention to the remarks of Kindersley V.C. in (1964) 33 LJ. Ch. 294 at page 
298 and of Lord Russel of Killowen in (1900) 69 LJ.Q.B. 502 at page 506. Wc may mention 
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in addiUon that we drew the attention of the Advocate-General to the decision in the Nagpur 
case during the course of the arguments on 6th October 1944 and remarked that the only 
person who had tendered an unqualified apology up till then was a person who was not before 
us against whom we were not proceeding, and who was not at fault, namely the trying 
Magistrate Mr Razzaque. We did this of set purpose to afford the Jail Superintendent an 
opportunity to tender an unconditional apology. And what do we find after that? Not a word 
of apology regarding the omission to foward the applicaticin at once but a long written 
justification of this by the Legal Secretary which was not only not repudiated by the 
Advocate-General in argument but was actually defended. A new afterthought was adde<l by 
the Jail Superintendent about an undefended under trial prisoner and no repudiation ^vas 
made of the prior explanation which in our opinion, is untrue despite the fact that we had 
hinted at the previous hearings that we found this difficult to believe. And to crown all we 
are informed in the 1/egal Secretary’s long written statement dial we are labouring under a 
misapprehension. 

Now to return to the trying Magistrate. His office received the application at 4 p.m. on 
24di September 1943. It was not returned to the Jail Superintendent until die 30th. Judgment 
had b)' then been delivered. We called for an explanation regarding the delay. The explanation 
IS full and frank "^"h^*re is no attempt at concealment or evasion. It is evident from die facts 
given there and from his reader’s statement that the Magistrate was not at fault. He has 
neveitheless manfully accepted responsibility for the delay in his office and has tendered an 
unqualified and unconditional apology. 'Ihis is in refreshing contiast to the evasions, denials 
iUkI half truths widi which we have had to ctmtend so much of late and leflecLs credit on 
.\tr Razzaque. 

As neither Mr Razzaque nor his reader are before us, it will suffice to set out the facts 
I elating to this ver\’ shortly. The application was received in Mr Razzaque's office too late to 
be [)ut up before him on the 24th when it airived. On the 25th Court reader forgot to put it 
up and the explanation is a reasonable one. "Hie reader w.; overworked at the time and as 
die C'ourt had to shift from the usual Court, where Mr Razzaque had to try some case; to die 
jail where he had to try others, the reader overlooked this application in the resulting confusion. 

I he 2()th was a Sunday and, according to the reader, the application was placed before 
Mr Razzaque on the 27di, Mr Razzaaque does not try to blame his reader and say diat this 
IS not true. All he says is that he does not remember this and that he was under the impression 
that he passed orders on it as soon as it was placed before hhn which would make it the 28di. 
We think that was possibly the case because there was nodiing for Mr Razzaque to do but 
to return the application and he would hardly have laid it aside for consideration. ITie 
I'lidorsement which he made on the fpiwarding memorandum Ic oks as if it was wntten then 
iind there as soon as the papers were put up him. However, we are not here to decide 
lietwcen Mr Razzaque and his reader. But we do observe that we appreciate not only 
Mr Riizzaque’s straightforward and wholly frank attitude, but his courage and manfulness in 
not trying to blame a subordinate and in accepting full responsibility for all that occurred in 
liLs office whether he was personally to blame or not. Orders were passed on the 28th and 
St) tar as Mr Razzaque personally was concerned, the matter ended there. 

It will be recollected that though the case had been fixed for delivery of judgment on the 
‘^^jth this was later changed to the 30th for reasons which have no bearing on the present case. 
Hie reader says that there was a rush of work on tlie 29th and that as he was to go to the 
jail with Mr Razzaque on the 30th he thought it would save time to take the papers personally 
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aiid hand them back in person. We doubt if this is tine. It is much more likely that the reade r 
being overworked thought be would save himself trouble if he left the matter over till the 
3()th and then take the papers in person, lliis would save entries in the dark book and so 
fortli. However, the reader is not before us, and we are not concerned here with his action. 
ITie papers were returned to the Jail Superintendent on the 30th at 5 p.m. As we have siud 
the Advocate General informed us at the hearing on (ilh October 19*W, reading from die 
cuvering letter, dial the figure was 8. We had not then seen the document. When the Uyini» 
Magistrate pointed out that was impossible, then wc were told by the Advocate-General and 
the Legal Secretar)’ that the figure was 5 and not 8. Now that wc have seen the docunKnit. 
v\e think the figure is a 5 and not an 8 though it could be read as cither. Moreover it is 
formed in such a way that accusations of tampering could with Justification be made. After a 
close scriiuny, through powerful glasses, we are satisfied that there has been no tampering oi 
:i Iteration but it is unfortunate that the Crown should lay its oflicials open to this sort ot 
suspicion through its negligent omission to file the original forthw'itli. 

We agree dial whether it was 5 p.m. or 8 p.m. w'ould not have made much diffci enco 
except that 8 p.m. is such an unusual hour that there was some suspicion about the correctness 
of the date, and seeing the want of candour m the Jail Supenntendent’s report of IDtli )uK 
1941 we thought it proper to have all doubts set at rest. I’he Jail Superintendent forwardcvl 
the papeis to the Inspector-General of Prisons on 1st October 1943. 'ITie Inspector-Gencial 
made die following endorsement on 7th October 1943 and returned the papers: 

Returned Ihe case has already been decided and the question of staving proceeding does not aiiM 

.\ow this CTi iorsement w^as not on the copies supplied to us. We were given a copv ol the 
original memorandum of the Jail Superintendent to the Inspector-General; but this endoT'.**nu*ni 
was omitted- The endorsement is important for two reasons. First of all, we were, on Idih 
September 1944, considering the conduct of the InspectfM'-Gcneral of Prisons. Notice had been 
issued to him to show cause in an application for contempt. He had pleaded his good itUili 
h IS patent that his actions — what he wrote, and what he did, and what he said and wh.u 
orders he passed — were material and relevant and vital. Iliis withholding of the most iiutial 
f^rder of all might therefore easily have had disastrous consequences for the Inspector-Cieneral 
'I’he endorsement is also important for another reason. We are now considering the jail 
Superintendent’s conduct, and it is relevant in this connection to consider whether he wa-s 
a( ung on his own responsibility in withholding llie application from this Court or was acting 
on the orders of his superior officer. It is neither here nor there that the endorsement can he 
construed in two ways. Ihat is for us to decide. But whatever be the meaning ot th»‘ 
Inspector-General’s endorsement tlie fact remains that the application w'as not forwarded .md 
that it was not handed over to this Court till 0th October 1944, more tlian a year after it v\a.‘' 
written, despite the complaint made on Tith May 1944, in tlie present application, despite th<‘ 
report which wjis called for by this C’ourt on 3rd July 1944, despite the notices issued toi 
contempt on 14th August 1944, and despite the challenges made in die arguments on 1 2th 
September 1943. 

We do not suggest that this omission was deliberate. Reference to the action taken by the 
Inspecloi -General will be found in his report of 21st July 1944. It gives an accurate and true 
picture of what he did, so dierc is no question of dishonest suppression. But the principle is 
wrong. It is not for the Inspectoi General to paraphrase his own orders and supply us with 
liLs own version of what he said. The fact that it is a clear and accurate paraphrase makes no 
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difference. We are the judges of his conduct and we are entitled to know at first hand exactly 
what he did. If the intention is to withhold the original for good reasons or bad, and if the 
intention is nevertheless to supply us with copies so that we might act on them, at tlie very 
least those copies should be certified as true. If they are not relevant, there is no point in filing 
tJiem. When these deficiencies and irregulariUes emerged on 6th October 1944, we passed a 
categorical order on that date calling for an explanation in respect of three specific matters. 
We did this so that there might be no misunderstanding. In a previous case (P, Y. Deshpandi ’.v 
habeas corpus application!) complaint was made that we had not made ourselves clear and 
that we had misunderstood the position of the Crown. We accordingly left no room for 
misunderstanding in this case. First of all, we wanted an explanation about the withliolding 
of Saoji’s original application of 22nd September 1943. We wanted to know where and in 
w'hose possession it had been since the date of the issue of notice. We wanted to know why 
it was not filed and who was responsible. We wanted to know why such copies as were 
supplied were not certified as true copies. So also as regards tlie Jail Superintendent’s 
memorandum of 24th September 1943 and his endorsement of 1st October 1943. And in 
particuLir we wanted to know why the Inspector General's endorsement on the letter had been 
suppressed. The third matter related to the Inspector-General's statement in his report dated 
21st )uly IfM-i t. effect that the Jail Superintendent’s action in forwarding to the trying 
Magistrates was ‘in accordance with the usual procedure’. In answer to these queries tlie 
Crown filed a statement signed by the Legal Secretary. l‘he statement commences: 

It is respectfully submitted that llic facts have not been correctly represented to the Hon’ble High Court 
\Mth tlic lesult that tlie Hon'ble judges have been under certain misapprehensions. 

Now what facts were misrepresented? We set out the matter on which we sought information 
in our order of 6th (October 1944. We have reproduced the substance above. Fhe facts we 
set out are that the original of Saoji’s application of 22nd September 1943 was not filed, that 
the originals of the Jail Superintendent's nicmoiandum f 24tii September 1943 and his 
endorsement of Isl October 1943 were not filed and that ilie Inspector-General had made a 
( ertain statement in his report. No otlier fact is referred to. Not one of those facts is inaccurate. 
What (act dion was misrepresented? And who did tlie misrepresentation? And what misap- 
prehensions were we labouring under? Did we think that the originals had been filed? Did 
we misquote the Inspector-General’s statement in his report? Or what? It is true, we said that 
these documents had been withheld and that an endorsement had been withheld and that an 
endorsement had been suppressed. Fhat they were withheld is beyond dispute. Wliether the 
endorsement was deliberately suppressed may be open to question, but we said nothing about 
the suppression being deliberate. Suppress is a stronger term than withhold, but a reference 
to any dictionary will show that the word m ns ‘to withhold, keep secret, not reveal’. (We 
quote from the Concise Oxford Dictionary). The endorsement was withheld, the matter was 
kept secret and it was not revealed. 'Fhc expression is strictly accurate. But if tliat was the one 
lac^ which was considered to be inaccurate it would not Justify the use of the plural ‘facts’. 
1 he statement says that facts have not been correctly stated. Proceeding furtlier, die statement 
endeavours, we gather, to ehjcidate the misapprehension. In para 5 the statement refers back 
to our earlier order of 30th September 1913 in which we disposed of the Inspector-General’s 
rase and states: 

The previous impression finding place in this Hon’ble Court’s earlier order dated 1 3th September 1944 
4iat they were received at 8 p.m. is done to a misreading of the endorsement itself. 
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What does this mean particularly when read in conjunction with the opening passages of 
this statement except that we had misread the endorsement? We, who had never seen tin* 
endorsement, who had never been given the document so that we might see it for ourselves, 
and who relied on tlie Advocate-General’s statement of fact to us? Tlie learned Advocate 
General contended in argument that was not the meaning and that there was no intention to 
convey the impression that we had misread the endorsement. But if language is to have an\ 
meaning we find it difficult to see what else the words can be said to import. After all this 
statement was not drawn up in a hurry. It is a careful ;uid considered statement. However, as 
the words used import an attack upon us personally, whether that was the intention or not, 
we will say no more about the matter except this. We had not called for a written argument 
from the Legal Secretary. The Advocate-Genenil is the proper person to present the Crow'n\ 
case in argument. We deprecate manuscript eloquence in Court as much as any other judge 
Written statements are not for the purposes of argument, and statements filed on behalf nl 
the Ctowii form no exception to this rule. 

It is necessarv now to see what this statement says, pei-sonal matters aside, because u 
embodies die Crown's defence to this action. We will deal fii-st with the third of the matteis 
raised in our order of 6th October IJ414. It will be remembered that the Jail Superintendent, 
after making the prisoner w'rite out three copies of his application in his own handwriting, 
forwiirded two of those copies to the Inspector General of Prisons dirough the trv ing Magistrate 
and asked the Magistrate to make what remarks he liked in the matter. He retained the 
third. The application, though addressed to this Court, was riot fonvarded to it by tlie [ail 
Siiporintendenf. nor did he ask any one else to do so, and this despite the fact that Uu ie 
were three C( pie.s of it. Phe In.spector-Gcneral of Prisons jirstified this action in his repoii 
dated 21st July 1914 in these words: 

Ilie .Superimendcnl of the Jail Mr Mosum All promptly forwarded die application to die Couit of Mr 
Ra/y.aquc in accordance widi the usual procedure ;us the prayer was for staying proceedings. 

This justification w'as repeated in argument on Pith September 1944. We examined the 
Jail Manual along with the Advocate-General on that dale and were unable to find air. 
justification for this a.ssertion. Accordingly we asked the Advocate (General to look init) the 
matter and let us know more about this procedure at the next heanng. No further light 
foithcoming on 6th Oc tober 1944. So we placc^d tlie position beyond doubt in our ordei and 
.[Lsked for chapter and verse, particularly as the allegation w'as not repudiated on behalf of iht' 
CJrowTi on (ith October 1944. llicn followed the Legal Secretar\'’s statement which w'ils given 
to us on 27th October lf)44. The aefion is still justified; and all else having failed, and atfer 
we had questioned its propriety, we are told that it is ‘a matter of commonsense*. Again a.'^ 
this reflocLs on us personally wc refrain from comment But it is necessary for u.s to examine 
the position. 

First, let as be clear as to what the application was. 71ie prayer was for a .stay of proceeding 
until the applicant could instruct a pleader, but the application was one for revision and could 
be nothing else, it is not so called but the body of the application makes that clc*ar. We ha\e 
already set out its sub.staiice. ITie complaint is that the applicant had not been afforded 
proper opportunity of defending himself and that tlie case had been fixed for deliven' o\ 
judgmfmt of 2oth September 1943. The application was in substance one for revision of the 
f)i der fixing the case for delivery of judgment without giving the applicant a proper chmicc’ 
of delending himself. Thc^ applicant explains at the end of the application that ‘the undersigi^cd 
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bt*ing not pleader might have committed some mistakes in the line of approach. If so, your 
Lordships will excuse him’. 

Almost any legal pracUUoner, even a most junior one, would have labelled it an application 
lor revision, had he been asked to deal with it. Under S. 435, Criminal P.C., the High Court 
lias power to call for and examine the proceedings of any inferior criminal Court, not only 
to satisfy itself as to the correctness and legality of the finding, sentence or order, but also as 
to ‘tlte regularity of any proceedings of such inferior Court’. And when it does so, its power 
to act is governed by S. 439, the revisional section: see 47 Mad. 722 at pp. 724 and 725, 20 
Bom. 543 at p. 545 and 22 Cal. 131 at p. 1*%. It is beyond question then that the application 
was one for revision, that it sought to invoke the revisional jurisdiction of this Court, that this 
Court had power and authority to entertain it under S. 439, and that it has no other power 
to deal with a matter of this kind except in revision under S. 439. Now whatever the Jail 
.Superintendent’s advisers may now choose to call this application, he had no doubts in his 
mind about its character. We have already quoted his memorandum of 24th September 1943 
to the trying Magistrate which is headed: 

‘Subject: revision application etc.’ 

And the opening sentence of w'hich reads: 

‘In forwarding herewith die revision application of etc.' 

We have also quoted his communication dated 24th September 1913 to tlie Inspector- 
Ceneral of Prisons where he heads die communication: 

‘Kevi.sion application of etc.’ 

Not only does this accurately describe the legal nature of the application but it shows that 
the [ail Superintendent appreciated this aright. Phe Inspector-Ceneral stated in his report of 
21st July 1!)44 that as the application was tor a stay of proceedings the Jail Superintendent's 
.ution in forwarding a petition addressed to the High Court to the trying Magistrate instead 
nl to the High Court was ‘in accordance widi the usual procedure’. Being unaware of any 
such procedure we wanted particulai's. No such procedine is to be found in the Jail Manual. 
Hie learned Advocate-General was unable to enlighten us on ()tli (October 194 L so we gave 
him lime to find out exaedy what this procedure is and where it is to be found. We also said 
in our Older: 

And in any event we shall require some hve or six instances in which tins has been done. Paiiicularly 
Ml connection witli applications addressed to the High Court. 

When we heard die matter again on 27 di October 1944, alter an inter\'al of three weeks, 
not one instance was produced. It will be seen that we afforded the widest po.ssibIc scope for 
the production of instances. Interlocutory applications arc not sometimes addressed to die 
District Magistrate, sometimes to the 5essi< ‘ others to this Court. But in spite 

ol tile tact that the procedure was said to be ‘usual’ not a single insUuice could be discovered 
III the course of diese diree weeks. In the la^gal Socrelary'’s long and argumentative statement 
h»‘ says: 

1 ‘'ini, lif)wpver, instructed to invite attention ti» tlie fact lliat tlie usual procedure is relatable to the 
position of B.N. Saoji as an undertrial then unrepresented by counsel. 

We have no objection to this limitation. All we wanted was clarification of the statement 
i»ud chapter and verse. It turns out that there arc no written instructions. If not, and if the 
piocedurc is ‘usual’, there must be instances of it. As wc have said, in spite of ample opportunity 
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for the production of instances, not a single one was furnished. But despite that the assertion 
that the procedure was 'usual* was adhered to. 'ITie Legal Secretary’s statement continues 
‘ITie statement represents the experience of tlic Inspector-General, Prisons, in many years’ jaj 
administration*. If so, one would have thought this the production of instances would have 
been easy. But this statement was vague. We therefore asked the Advocate-General what thi^ 
word ‘many* was intended to import. At first he said something like 33 years experience. r 
he said he could not give even a rough idea but was sure that 'many* could not means just 
two or three and that \i must be much more than that. 

Next we asked about the experience of other Inspector-General and were informed that 
the usual procedure related to the usual practice of this particular Inspector-General, riua 
narrows the field of inquir)' considerably and places an unaccustomed gloss on the meaning 
of ‘usual*. l*he Legal Secretary ’s statement after setting out that there are no written instructions 
continues: 

It IS therefore a matter of unwritten practice based on common sense that when an 
unrepresented undertrial makes a petition to a Court whether as original Court or a superior 
Court, It is forwarded for disposal or action to the trial Court as the first Court is entitled tc. 
knfiw what die prisoner undertrial is seeking. 

Here we have an action for contempt A petition for revision against an interlocutory oidn 
of a lower Court and the regularity of its proceedings in a Criminal trial is addressed to tins 
Court. It IS handed over to the jail authorities. It is not forwarded to this Court. It is withheld 
rhi.s Court takes cognizance of the matter, issues notice, and alter hearing arguments on brhall 
of the Crov^Ti is told that that is the usual practice, llie Court is not satisfied either as to iln* 
fart of die pra< ice or as to its propriety'. It demands an explanation. It calls for instanci's ol 
the practice. When not a single instance is forthcoming, thi.s Court is told that it is cotniiiDn 
sen.se that a petition for revision addressed to this Court should be sent not to this Court Idi 
disposal, or even for information, but to the trial Court whose order and proceedings iir<' 
under challenge, not for information, but for disposal and action. Hiere is not a vvoid of 
apfilogv*. Not a syllable of regret. No expression of contrition. But justification, riial i.s tin- 
iuiswer of the Crown in this province, solemnly made in writing after three weeks nl 
deliberation. One wonders where the High Court conies in at all according to the Crown. 

We say there is not a syllable of regret, but there i.s a matter of fact an expression of rego t 
at the end of the statement — we shall deal with that later. But it does not cover this. I lu ic 
IS noi a w'ord’fif regret for this. We are at a loss to know' how to characterize this. But foi the 
High C*ourt to be told in answer to its renuiastrances that it is common .sense that revision 
petitions addressed to this Court for redress against wrongful or illegal action by a trial C'oin t 
should be sent U) the trial Court for disposal or for action is not, in our opinion, either d 
courteous or a proper answer. Cne knows Uiat the powers of the High Court have bet'ii 
considerably curtailed under certain Ordinances but things have not reached this pass. 

All Judges arc familiar with the normal procedure in applications for revision, and for 
and in other interlocutory matters, both in civil and in criminal proceedings. No question (jf 
presenting such applications to the trial Court for disposal or for action arises, or can arise 
and It makt's nc difference whether the applicant is represented by counsel or not, and whether 
he is in jail or is free. After this follows a statement to the effee* dial Saoji, being a security 
prisoner as well a.s an undefended undertrial prisoner occupied a dual capacity and that 
therefore in these circumstances it is not possible to produce corresponding Instances. 1 his is 
nothing but a quibble. We never asked for corre.sponding instances. We took it for granted 
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that as assertion that the Jail Superintendent had acted in accordance with the 'usual procedure’ 
meant something. If the procedure was usual it is evident that tlicre must be instances of it. 
We asked for five or six instances. This is no answer to our request. Then die I^gal Secretary 
stales: 

riicrc IS however the fact that many habeas corpus petitions have been forwarded to this Court, and 
tlicre are also attached copies of memo on applications of this type which will show the procedure to 
he followed regarding all petitions from security prisoncis no matter to whom addressed. 1he only 
diflereiice in Uns case was the assertion of an additional line of communication namek the trying 
Magistrate which was i elated to Saoji’s petition as an iindei trial. 

We are unable to understand what habeas corpus petitions have to do with the question. 
No tiial Court is involved in a habeas corpus petition. 'I’hat is petition which is addressed direct 
to this Court, and as far as we know, such petitions have always been forwarded. What possible 
liearing that has on the practice set up about forwarding petitions addressed to this Court, to 
the trial Court we arc unable to fathom. Moreover, except for one habeas corpus petition in 
the year 19^18, there have been no petitions until the last year and a half. 71iat petition (the 
one in 1938) was filed in the Court direct. As regards recent habeas corpus applications the 
practice at first to send them direct to this Court from the jail. This was changed for a 
lime and in the interval the petitions wvre forwaidcd through the Chief Secretaiy to Govern- 
ment, but latterly the original practice has been restored and such petitions now come direct. 
.'V.s a matter of fact w'e have no quarrel with the channel through which petitions are to come, 
provided thiy do come and provided there no delay. We have no quarrel with that; what 
we challenge is the untrue and unfounded assertion that it is the practice to send such 
applications or any other application for that matter addressed to this Court, to the trial Court 
without any effort to ensure tliat they reach this Court. 

In the end after repeated questions from the Bench the learned Advocate General was 
loiced to concede that this case is the first instance in w'hi.i; a petition addressed to this Court, 
«>i for that matter to any appellate or rcvisional Court, has been sent to the trial Court, either 
lor ‘disposal' or for ‘action’ or ‘for such n^marks as yor may like to make on it’. I'o say that 
this solitaiy instance constitutes a practice of many years based on common sense and to 
persist in saying it even after opportunity is afforded to acknowledge the error and set it right, 
IS perverse. A more recklessly negligent statement w'ould be difficult to find — and that made 
lu^t by some illiterate and ignorant litigant but by the Ciown after serious deliberation and 
t onsultation with its law officers. Ordinary litigants w'ho aie required to verify their statements 
and who, after opportunity for due deliberation make false statements of this character 
1 ecklessly, not caring whether tliey be tnie or false lay themselves open to a criminal prosecution 
lor perjury. 

On 3lst October 1944, four days after this case was closed for orders (arguments were 
concluded on 27th October 1944, and the case was closed for orders on the same day), and 
‘»ft..r almost the whole of the draft of this order was ready tlie learned Advocate-Ciencral came 
to us and infomied us that he had at last been able to discover another instance of this ‘usual’ 
practice spread over the n^ my years of the Inspcctor-Goncrars wide experience. He stated 
I hat he now had two instances to show us. One llic present matter, the otlicr a bail application 
made by the same applicant on I7th January 1944. We find it difficult to be paUent with the 
attitude we have met in this and other cases. It is bad enough that judicial time should be 
wasted in dealing with frivolous or worse, we do not know which, contentions by the Crown, 
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but for an officer of the Crown to come to us after all is over, after tliree hearing spread over 
an interval of six weeks (12th September 1944 to 27th October 1944) and ask us to reconsider 
die question on die ground of discovery of important matter to which our attention should 
be drawn and dien to discover that the new' matter is as frivolous as the rest stTciins oui 
endurance to the breaking point. 

Even if what the learned Advocate-General said was correct two instances would not 
constitute a practice any more thim one swallow, or even two, makes a summer, nor do two 
wTongs make a right. But an instance after the one complained of can hiu-dly be quoted 
an instance of practice justifying a prior act. ITie application we are concerned with here was 
made on 22nd September 1943. 'Fhe instance now quoted to us is dated I7th Januarv I9U 
But that apart, this so-called instance is not an instance at all. riic application with which tlu‘ 
present proceedings are concerned arose out of petition dated 22nd September 1943 Ibi 
revision of an interlocutorv’ order 'Hiat petition was withheld and judgment w'as delivered 
Saoji filed an appeal to the Sessions |udge. The appeal w;is dismissed on 13th January' IfM I, 
pending the making of petition for revision. He explained that he was coining up in revision 
but was obliged to wait for a ctipy of the judgment. I'his bail application of I7th January 1!)H, 
is the second instance now quoted. 

It IS not an instance because it has no connection with a lower Court, nor was it ever sent 
to a lower Court. It was sent instead to tlie Under Secretary to CJovernment in the jail 
Department and there it staved till 10th Februarv' 19*W, and tliere it would probably ha\i‘ 
slaved for ever had this Court not taken action. On 2nd Febniaiy 1944, the applicant iilrd 
his application for revision and notices were issued to the District Magistrate on 3rd I’ebrii.irN 
1914. On the sam' day as the application for revision, namely, on 2nd Febriiaiy 1944, the 
applicant hied a second applicauon for btiil through counsel. Notices were ordered to 
to the CV(»vvn on this second applicatirin on Ith February 1914, and it w;ls not until afi»*r 
receipt of these notices that the Under Secretary tliought fit to forwiU'd tlie hitherto suppressed 
application of 17th January' 1944. It was forwarded on 10th February 11144. That is anvthiii.i; 
but an instance of tlie mythicid practice relied cm. ITie statement of the Legal Serretarv h.i> 
another surprising passage. It reads: 

IiiL* Inspei tor ( jenrriil of Pnsons Wtii misled by tJie prayer in tJie petition which was for Slav of 
pioceedingb and tlie iinp<j.ssibilily of giving effect to it, witii the result tlial he overlooked die addies*. 
to this Hoirble Court. 

Ihb IS not what the Inspector-General said in his report dated 2lstjuly 1944. 4here h«' said 

the proceedings which die prisoner rcqin'sted the High CJourt to stay were all over and judgmenl 
delivered on 3(>di September 1943. I returned die petition to the j;iil Superintendent. 

Fhcre is not a syllable here to suggest that he was misled by die prayer and it is impossible 
that he could have been. Moreover, the covering letter to him is headed: Revision appliiatimi 
r)f security prisoner Balkrishna Narayan Saoji addressed to the High Court’. We will deal ncxi 
with an important issue which this statement of the I.,egal Secretary raises regarding the dual 
character of security prisoner who were also prosecuted for offences. It seems to be die 
underlying assumption that a man on trial for a Criminal offence is not entitled to the xisivdl 
rights and privileges of an accused person if he happens to be a security prisoner Nothing 
could be more ill founded. We have dealt at length with this in Re. P.Y Deshpande*s habeas 
corpus petition. Misc. Criminal Case No. 70 of 1944'^ Under the Defence of India Act die 
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procedure to be followed even in the matter ol security prisoners is the procedure laid down 
in the Criminal Procedure Code. The Crown is not bound to prosecute but if it does, then 
the accused is entitled to defend himself. Nothing is taken away except that in a matter touching 
bail certain rescivations are made. 

Think for a moment what tliis contention would mean if pushed to its logical conclusion. 
A police constable with a grudge against a man could arrest him under R. 129 and detain 
him. He could next bring an unfounded charge for murder against him and in given 
circumstances might succeed in inducing the authorities to prosecute. He might also succeed 
in [lersuading some Sub-Divisional Magistrate to make the accused a security prisoner under 
R. 26. Such unaccustomed powers have been conferri^d even on Sub-Divisional Magistrates 
III this Province: sec I,L.R- (1943) Nag. 1.54 at p. 171. Once that was done the man would 
liccome a security prisoner, and, if this contention is well founded, he would not be entitled 
to the usual privileges of an accused in a murder trial. Counsel of his choice could be denied 
to him and he would not be permitted to instruct more than one counsel in any event. He 
would not be permitted to come to this Court for redress against arbitrary or illegal acuon by 
tilt' trial Court. It would be ‘common sense’, according to this contention, that all such petitions 
should be disposed of by the trial Court and withheld from this Court. After conviction, if 
lonviction shonl.^ ^nsue, even if he is .sentenced to death, his petition for appeal could be 
\\ iihhold. It would, we gather, be coinmonsense foi the trial Court to dispose of it provided 
the man is sc'curity prisoner. He could then be hanged at leisure. An impossible conclusion. 
We fail to see w'hat his status ;is a security prisoner ha.s to do with tlie matter. But it is argued, 
that w'as what the jail Superintendent thought. We can only detennine what he thought from 
what h(' said. T'here is not a word about any such confusion in his mind in his report dated 
l!)th July 1944. T he only explanation offered there is one we held to be fal.se, namely that: 

It uii.s foi'W'iuded by me to tlie Court of Mi Rayy.aque . . . foi being fomarded to the High Cfiurt 
thff)iigh the In.spcctor General of Pn.Noiis, C.P. and Hi^rar. . . . 'l l. ' idea of s(‘nding the petition through 
Mi Uiiz/aque was that tlie case of the prisoner may he adjourned .ill liie orders ot the High Court on 
the pcMitiou of die pnsoiier w'cre received. 

Lven in his belated explanation to tins Court dated l3tJi October 1944, he does not put 
this loiward as his excuse for sending the application to the tr)'ing Magistrate in the first 
instance. T'hat is tlie explanation offered for forwarding it to the Inspector-General of Prisons 
after it was received back from the Magistrate and it had bt^^oine too late to stay proceedings 
because judgment had been delivered. But even if this was the reason it would make no 
difference to the offence of contempt. It would only be relevant regarding the measure of 
punishment. We quote Ixird Haldane in 1914 A.C. 808: 

Hctw'ern ‘malice in fact' and ‘malice in law' there i.s a broad distinction which is not peculiar to any 
p.ulicular system of jurisprudence. A person w'ho inllicLs an injury upon aiiodicr person in conti*avcntion 
“1 ihe law' is not allowed to say that he did so witli an innocent mind: he is taken to know the law, 
•ind he must act within the law. He may tlierefore he guilty of ‘malice in law although so far* as tlie 
stale of his mind is concerned, he acts ignorantly and in that .sense innocently. 

Now concerning the facts relating to the omission to hand over Saoji s original application 
‘)f ^2nd September 1943 to this Court even alter this Court had called for a report, and more 
particularly after this Court had issued notice to show cause against the proceedings for contempt, 
die (acts given disclose negligence, but not, we think, dishonesty. And the explanation regarding 
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the omission to forward either the Inspector-General’s order dated 7th October 1943, or a ropy 
of it discloses equal negligence. Had tlie matter rested tliere we would not have said anything 
more about it. But the Legal Secretar>' is not content with that He proceeds to justify the action 
and states: ‘Ihere was tlius no question of suppressing or witliholding it’, lliat is a strange 
statement when these dotunients have admittedly been withheld whatever the reason. It is also 
an impertinent answer to give this Court when its Judges raise tlic question and raise it vciv 
serioasly. If there was no question of withholding these documents what are wt enquiring into :* 
We aie accustomed to recklessly wild statements from ignonmt litigants who iu-e hopelessK 
cornered but we are enUtled to greater care and more courtesy fioin the law' officeis of iIk* 
Crown. Then die I^gal Secretar\’ ct)ntinues: ‘ Ihe copies produced were solely a matter of ihe 
clerical .staff. Tliis again is suipiising. In an important matter touching the honour, honesty inul 
integrity of high Government officers die Ix^gal Secretaiy states in effect that it is no business 
of anybody but the clerical staff' to see what documents are given to diis Court and what copies 
should be fonvarded. We find it difficult to determine whether this is incompetence oi 
impertinence. About the only complaint which cannot be made regarding die I.egal Secretary’s 
statement taken as a whole is that it lacks frankness. Ihere is certainly no lack of ciindour 
Indeed du* learned Advocate-General claimed that as one of its virtue. He is right Ihen follows 
another passage: ‘No copies of documents were asked for or required and therefore no question 
of d certificate anses'. 

It appears to be the impression of some officers of the Provincial Government., from the 
I^gaJ Secretarv' down to some of its Deputy Commissioners, and perhaps even lower .still, 
that it is the business of diis Court to find out what documents arc relevant and necessaiv on 
the official side wlv n questions touching Government or its officers are in issue and that it is 
its duty to go round from office to office and from official to official until finally to obi mm 
something which will Justify a decision against those who have the temerity to question olficial 
acts. It does not seem to strike those gentlemen that the Courts are here to decide impartKilh 
between the parties before them and that it is the duty and business of the parties to piesent 
such documents and such evidence as they consider relevant and neces.saiy for their re:;pective 
case: that it is their duty and not the Couits’ to present their own cases. Our conclusion on 
all the material placed before us, and we have examined it exhaustively, is that the Jail 
Superintendent deliberately withheld the application for revision dated 22nd September 1941. 
addressed to this Court and intended for this Court, from this Court He kept the application, 
despite lb urgent character, with him during the working hours of at least two days the 23icl 
and the 24th. After pondering over the situation for two days he deliberately withheld it from 
this Court and forwarded it instead to his superior officer, the Inspector-General of IVisons, 
through the trying Magistrate. In so doing he had no intention that it should reach this Couit 
and made no effort to see that it did or should. His intenuon was that his superior officer, llie 
Inspector-General should dispose of the document and relieve him of all responsibility. His 
explanation that he intended the document to be sent to this Court and that his reason for 
sending it to the trial Court was to enable it to stay proceedings pending the orders of this 
Court, we find to be false. He had three copies of the application with him, and had that 
been his intention he would have forwarded one to llie High Court direct, or at the least he 
would have marked one of the two copies sent to the tiying Magistiate for die High Court 
and the other for the InspecUir-General of Prisons. 'Iliat is the first set of facts. 

He had the document in his possession juid control for a second time on 30th September 
1943 when it was returned to him by the tiying Magistrate. He still withheld it from this Court 
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and sent it instead to his superior officer the Iiispector-(.iencral. For a second time he was 
instrumental in withholding this document. On the October, 1943 tlie document came back 
to him for a third time. He still withheld it. He was not told to keep it. He was not told not 
to forward it. All that he was told was: 

Returned. Fhe case has already been decided and tlie (question of staying proceedings does not arise. 

He acted on his own responsibility in keeping the document with him and was not acting 
under orders. ITie question now is whether these facts constitute contempt. Contempt of Couit 
is an offence. Iliat pait of it, known in England as a criminal contempt is a common law 
misdemeanour in that country: sec 7 Halsbury, Hailsliam edition p. 2. The position in India 
is the same except that the offence is not called a misdemeanour here and that the punishment 
IS regulated by the Contempt of Courts Act (Act 12 ol 192b). VVe are not concerned in this 
c ase witli the other branch of the law of contempt i elating to procedural contempts. In so far 
as criminal contempts are concerned, the offence is committed if, among other things, the acts 
I omplained of cither obstruct, or have a tendency to obstruct, the administration of justice 
see 7 Halsbury. Hailsham edition, p. 2. It is not necessary to establish an actual obstruction 
ot interference. It is enough to .show that the acts have a tendency to interfere: see (1889) 58 
L.j (.bB. 4!)0 at p. -'*2, also 7 Ilalsbuiy, Hailsharn edition p. 9. 

What we have to determine then is whether the action of the Jail Superintendent at any 
oiii* or more of the stages set out above either interfered with or had a tendency to interfere 
with the administration nf justice. 'Hie answer depends upon the nature of the application and 
the powers of the tribunal to which it is addiesstd to act on it. As we have pointed out above, 
the application was one for revision. It iisked primarily for a stay of proceedings but Uie body 
of the application made it plain that there was no prayer for an indefinite stay. Wliat wac 
sought was revision of an order deciding to proceed without affording tlie applicant adequate 
opportunity to defend himself. 

riie powers of diis Court to deal with this application a-t* contained in Ss. 435 and 439, 
Ciiininal 1*.C. Fhey are not limited to staying the proceedings. 'Fhis Court would have had 
power on the allegation made there to call for and examine the records of the trying Magistrate 
and satisfy itself about the regularity of the proceedings as well as about the correctness, legality 
and propnety of the finding and sentence. It had this power under S. 435 and it would 
unquestionably have exercised it had the application been presented. In fact it did exercise 
these powers when a later application for revision was presented. The fact that application 
failed is neither here nor there. "Ifie withholding of the application by the action taken on 
2 llh September 1943, prevented this Court from exercising the powers it would unquestionably 
have exercised had the application been pre^^^nted to it. I'he J.jl Superintendent’s action 
therefore actually interfered with die administration of justice. 

As regards his acts on 3()th September 1943, and on 7th October 1943, they were done 
iifter the judgment in the Criminal case w^as delivered. But that w'ould not have made any 
difference. If the allegations made in that application had been shown to be true, this Court 
would unquestionably have quashed the proceedings and sentence and would either have 
directed a retrial or would have discharged or acquitted the accused. The power of this Court 
in act and to investigate into the matter and to remedy the injustice, if on investigation the 
allegations were discovered to be well founded was not exhausted by reason of the delivery 
f»l fhe judgment. ITie withholding of that application prevented this Court from exercising 
that power. It would unquestionably have exercised it by calling for the records and 
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investigating into the matter had the application been presented. There was therefore again 
for a second and a tliird lime, an actual interference v\ilh the administration of justice, llir 
contention tliat tliere was no interference because judgment had already been delivered is ill 
founded. The administration of justice is not confined to the consideration of appeals and 
revisions and to the heanng of interlocutor)- matters. Ilie High Court possesses a general 
power of superintendence over the actions of Courts subordinate to it. On its administrativ t* 
side the power is known as the power of superintendence. On the judicial side it is kiioun 
iis the dut) of revision, llie High Court can at any stage, of its own motion if it so desire.s, 
«.uid certainly when illegalities or irregularities resulting in injustice are brought to its noticr, 
call for the records and examine diem ‘for the purpose of satisfying itself as to the correctness, 
legalitv or proprietv of any finding, sentence or order recorded or passed and as to the 
regulanty of anv proceedings of such Court’ 

\or do its powers end there. Under S. 4.T‘> (I) it may also ‘when calling for such records, 
direct that the cxecuiion of any sentence be susjieiuled . . . during the examination of tin* 
records' 

The position of Saoji as a convict and lls a securitv prisoner were very difl'eient, and ihrs 
Court could, despite the deliver)- of judgment, have stayed execution of the sentence. Hie 
High Court’s right to have these matters brought to its notice and to examine ihe lecfird l(;i 
Itself IS ;is much a part of the administration ot |ustjce as its duty to hear appeals and revisions 
and interlocutorv' applications. So also its right to exercise its powers of administrati\e 
superintendence. Now at this point the Jail Superintendent's ciise difl'ers from that of die 
Inspector General of Prisons. We have already accepted in the Inspectoi (Jeiierars case lus 
explanation that he acted in ignor;uice of the law-. We have already said that in liis citse then 
wa.s room for a lavman to believe at the date on which he received the application that il Iiad 
exhausted itself and that niithing further i oiild be done because judgment had already heon 
d(‘li\ered. We have not exiused him We have found him' guilty of contempt. But in respid 
of the action to be taken against him we decided foi this and other reasons that censure would 
be enough 'Hie jail Superintendent's case is different. 

In the jail Superintendent’s cii.se he had the application in his hands bedore judgment v\.i.s 
luc lor pronouncement and he had ample time to forward it to this Court in time lor ilii^ 
Court to act upon it No one could have thought that the application was infructuous at lldt 
time. \r)t even a layman. He deliberately declined to forward it to this C^Kirt anci sent i( 
oLsewhere. not for being forwarded to us, but ‘for disposal'. And a.s regards his action afterwaids. 
when the application twice reached liis hands ihereolter, he having deliberately brought about 
lite situation in which the application might seem infnictiious in a layman’s eyes, cannot h*‘ 
pennitted to plead his own wiongful act in extcmualion of his conduct. 

We hold, that inasmuch as thc! jail Superintendent deliberately and intentionally on three 
separate occitsions withheld the application from this Ccjurt and declined to forward it, lie 
interfered with thc‘ administration of justice and is guilty of a criminal contempt. Wc next have 
to consider w'hat action we should take against him. In this we have to take into consideration 
any apology that may have been tendered. "Hn? proceedings commenced on IBtli May bUl. 
It IS true no action was taken at that stage but an opportunity was afforded for a ftill and 
complete apology. Had one been tendereef, the matter would doubtless have ended then and 
therf?. Courts are always reluctant to proceed in contempt. 'Fhey are even more reluctant to 
punish. Except in scandalous and ouUagcoiis cases an unconditional apology is ordinarily 
considered to purge the contempt. 'ITiereforc before taking cognizance of the contempt, tins 
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Court merely asked for a report. In answer a number of papers were sent to this Court among 
them two reports, one from the Inspectoi -(General of Prisons and the other from the Jail 
Superintendent. In all those papers there was not a single syllabic of contrition or regret. Th^Tc 
was not even an attempt at an apology. On the contrary, there was a vigorous plea of 
justification. We need not concern ourselves with the Inspector-General’s report any hmger 
because we have already disposed of his case. In the Jail Superintendent’s report-it is dated 
liltli July 1944 — he justifies his conduct and states: 

‘"Hiere was no delay in this office in forwarding the application which was despali bed on 
2 I 1 I 1 September 1943, soon after it was received from the prisoner’. 

We have found that there was delay We have found that it was not forwarded ‘soon* after 
Its receipt from the prisoner. 'Then he says: 

‘lliere was no interference in tlie matter by this office’. We have found that there was 
interference, and serious interference. Not content with justifying his own conduct he goes out 
(it his way to make a serious and unfounded attack on tlic applicant- an attack which, if true, 
would render die applicant liable to a criminal prosecution for perjury. He stated: ‘From the 
above it will be seen that the applicant has filed a false atfidavit in tlie High Court’, lliere is 
not a sentence, or a syllable or a word in that affidavit w'hich is inaccurate or false or untrue. 

1 his attack on die ..ff*davil is as reckless as the rest of tlie statements of which wc have had 
cause to complain in this order. In view of this we took cognizance and issued notices on 
1 Uh August 1944. Under the Contempt of Courts Act, 192(), die maximum .sentence is six 
months simple imprisonment. Accordingly the procedure in India is that which is followed in 
summons case. In the application the facts aie set out and a copy of that application was 
st‘ived on the Jail Superintendent No formal charge was, therefore, necessary and the Jail 
Siipeiintendcnt had ample notice of the case he had to meet 

Arguments were heard on 12th September 1944. Again, there was no attempt at an 
line onditioniil apology. We listened in vain for that. Apart Trom an occasional statement from 
the Advocate-General to the effect that his clients were ven irry and intended no disrespect, 
all wc heard was the same justification as we found in the reports. Nothing that was said in 
them was repudiated. At the end of die arguments we reminded him about the importance 
of an apology in contempt case. 'Fhen we dictated judgment in die Inspector-General’s case 
and called for further information because of the .statements made in the reports which were 
.still persisted in. In dealing with the Inspector General’s cjisc we made it clear what the issue 
WtLs. File order in that case was signed on 1 3th September 1944. The cjise was next heard 
oil l)ih t)ctobcr 1944. Even then there was no unconditional apolog}' — only the same lorniula 
about regret coupled widi the same attempts at justificauon. Again, nodiing in the reports was 
lepudiated. Accordingly we drew up a formal order setting out the points which had to be 
niet, and also in die course of the discussion drew the Advocate-General’s attention to the 
importance of an apology and drew attention to the previous rulings of one of us in the matter. 

At the commencement of his argument on 27th October 1944 the learned Advocate-General 
prefaced his contentions by stating dial he offered an apology on behalf of everybody in this 
tase including the Jail Superintendent, but dien went on to justify die Jail Superintendent’s 
action in die same way as the I^gal Secretary had done in his written statement and the 
C rown on behalf of its servants. Though questioned about it closely by the Bench he did not 
withdraw or repudiate the statement or any part of it. On the contrary, he came several days 
alter the case was closed for orders and put forward what he called a iurther instance in 
support of the statement. 
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He had also gone through the same formula of an apology at the hearing on 12 th Octobei 
1944 and we reminded him that the apology had to come from tlie client and that the papers 
filed up till that date disclosed no contrition. After that the Legal Secretary’s statement wa.s 
put in and instead of improving tlie situation aggravated it. fowards the end of the argument 
the learned Advocate-General said that it must be remarked that the Legal Secretary's statement 
related to the Inspector-General’s explanation and not to the Jail Superintendent’s and that 
we should draw a distinction between the two. We are unable to do so. After disposing of 
the Inspector-Cieneral’s case, only one case was before us for consideration and we told the 
Advocate-General diat explicidy at the commencement of the arguments on the 27th. This 
statement was put foward after due deliberation as the answer to die Jail Superintendent's 
case. His actions were supported on these grounds and he made no attempt to repudiate tht‘se 
untrue pleas put toward on his behalf. We are unable to accept die Advocate General’s 
semce to the formula of an apolog\' as a genuine apology in the face of die strenuous attempts 
at justification. 

Saoji's application of 12th May 1944 set out all the relevant facts, lliis w'as supported bv 
an affidavit. A copy of the application was sent to the jail authorities and they were directed 
to furnish this Court v\ith a report. Then followed our order of 6 th October 1944 which 
focussed attention on die points at issue, zuid when read with our order of I3lh Septcmbci 
1944 in the Inspector-General’s case, could not have left the Jail Superintendent or his advisers 
in any doubt as to the case he had to meet. The ciisc was then heard on 27th October I!) II. 
and the statement and die papers we have referred to above were put in. We have dealt at 
length with die attempts at justification - or rather wt have dealt with the more prominent 
features of die stuement in that regard. 4’here aie other [lorUons also. But we need not examine 
them. We have shown enough to disclose the nature and general tenor of the statement. Ihe 
statement concludes with these words: 

In coiiciusion n is admitted that whatever was done concerning this petition of B.N. Saoji wa.s done in 
guod faith without any contemplauon of disc(juite.sy or disrespect. 'Hie onlv delay was in die MagisUau ’s 
("ourt and the fiulurc to foward die petition to the High Court was partly the icsult of geniuiie 
misunderstanding and partly of omcssion in clerical procedure, which may well be related to the stj ess 
of work during diese days, and the many onerous and important duties that have to be undertaken 
It IS greatly Jo be regretted that diis combination of circumstances has led to a false view' hv rh(‘ 
petitioner and to apparent misapprehension by this Hon’ble Court. In furtherance of diis statement, 
indix'idual expressions of regret arc also filed. 

Hf^re again, instead of acknowledging error there is justification coupled with attacks (a) 
<jii die .Magistrate, (b) on the clerical staff, or so we gather, particularly when read in conjunction 
with ptua 12 of the statement, ( 4 ) on the petitioner and (d) on this Court. It is a litUe difficull 
to know what is me.mt by an 'apparent rni.sapprehension’. Hither we are under a misapprehen 
Sion or we are not. And if we are not, and our misapfirehension is only apparent, then this 
is a worse attack on us than ever. Ilien follows the Jail Superintendent’s apology. As we have 
said, his statement starts out with a justification, and there is not a word of regret for his inidal 
action which wa.s the worst and most inexcusable of all because at that time no one could 
have thought that the application was infructuous. Tlie only apology is the following. 

1 have never at any time been of mind to deceive, or act in an improper rnaiiner. If nevertlieless die 
Hoii’blc judges have been given die impression that 1 have willfully been at fault or lacking in courtesy 
to the Hon’ble die High Court I can humbly assure diem that such is not the case and I have not on 
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this occasion nor on any other occasion even conternplatpd anything lacking in respect. I can only 
(‘x])rcss regict for not realising I should have forwarded the petition of B.N. Saoji when it was returned 
to me by the Inspector-General, Prisons, and that tins has led the Hon’ble Judges to think I may have 
(leatcd the Hon’ble Court with disrespect. 

As one of us dealt in very strong terms witli this sort of apology in I.L.R. (1941) Nag. 304 
and as even that decision does not seem to have carried the slightest weight despite pointed 
attention having been drawn to it on Gth October 1914, we will not repeat what was said there 
hilt will quote instead from an Knglish decision. But before doing so, we will pause to observe 
that these apologies were not made on the spur of the moment but after two and a half months 
opportunity for deliberation from tlie issue of notice to show cause, three weeks after the 
matter, together witli tlic previous Nagpur decision had been pointedly brought to the notice 
of die Advocate-General, and after full consultation with the legal advisers of the Crown. The 
decision from which we desire to quote is (18f)4) 33 L.j. Ch. !2f)4 at p. 298. "riic Judge is 
Kiiidersley V.C. 'Phis is what he said: 

Hine being no doubt about the contempt, die question is how is it to be visited? It is always a 
(lisdgreedble office to have to (omniil a paity lo piisoii, but the Court must not tlicrofore shrink from 
It, it justice requires that coui^e in ordei to hold a man up as a warning to others, and I have no 
dlirTM.iUve but lo coiiiimt him. I have die less hesitation m doing so tioni the course he has pursued; 
In- has (Mthei been unfoirunately advised oi, having leceived good advice, has not diought fit to follow 
It Instead of doing what any reasonable man would have done, and any legid adviser w’oiild have 
(oiuiselled and by iui affidavit expressing regiet and propitiating die justice of the Court, he has 
mikIh *ued the tjutii of pait of his statements, and insuucted counsel to argue that dierc Wtis no contempt 
and dial he had a light to publish die article, but if die Court diought there was a contempt, then he 
v\(»uld express his i egret which is of course, no expiession of i egret at all. He must certainly be 
coiiimiried to prison, where no doubt he will do that which vniU enable the Court to dischaige him at 
ilie (Miliesl possible moment, which. I need not say, I shall be oi.lv too happy to do having no personal 
Iceling on die subject. 

I'lu' case before us is far w cirse than that. Whether or not die Jail Superintendent was badly 
.idvised thiTC wiis no doubt about onr attitude, particularly after our order in the Inspector- 
(ieneiar.s case. Wc have afforded ample opportunit)' for an apology' and w^ent out of our way 
to point lo a previous decision of this Court. In the Kiiglish c<ise insistence in contending that 
llieiT wiis no contempt was considered siifficieiil aggravation to justify' committal to prison, 
ileie there is much worse. FiUse statements have been made. Wholly unfounded attacks 
imputing criminality have been made on the aflidavi^ made by the applicant Sacjjee, and 
attiicks have been made on the liying Magistrate. We have beer treated witli scant courtesy, 
and a statement offensive in tone ancl tempei nd icckless in its disregard lor truth has been 
put in after careful deliberation and tliought. It is impossible for us lo overlook this pei’sistent 
aggravation of the contempt. It is all the more impossible because of the tendency we have 
niarki^d of late in more cases tliaii one of attempts lo ignore the authority of tliis Court and 
trifle with it. It is necessary tci make an example. Leniency has been misunderstood in the 
])ast and will therefore be misplaced. Forbearance and patience only evoke worse and worse 
recklessness. We accordingly sentence the Jail Supenntendenl lo a fine of Rs 250 under S.3 
( ontempt of Courts Act. (Act 120 of 1926) and in default to 14 days simple imprisonment. 
A hr humbler man was sentenced to a fine of Rs 500 in I.L.R. (1941) Nag. 304 a warning 
has passed unheeded and which, after due deliberation, tlie Jail Superintendent and 
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his advisers have thought fit deliberately to ignore. We refrain from taking more severe action 
cuid from imposing a sentence of imprisonment because it is evident that a man in the Jail 
Superintendent's position would hardly have adopted tliis wholly wrong attitude had he noi 
been encouraged in it tacitly or otlierwiso by those in higher authority. We trust this will ser\o 
as a warning and its an example. 

Order accordingly 

R.K. 

l and 2. Doc. JW 

, Government of Pimjab to the Government of 
• India — Caveeshars’ Case 

File No. 44/52/44 - Home Poll (I) 

(NAl| 

Secret 

From 

A. A. MacDonald FIsquire, O.B.H. l.C.S. 

Home Secretar' to Government, Punjab. 

To 

Tlie Deput)' secretary to the CJovcmment of 
India, Home Department, New Delhi. 

No. !*803-BDSB dated Lahore the 7th Novemher, 1944. 

Sir, 

In continuation of Punjab Government secret letter No. 81)3‘)-BDSB, dated the !24tli October, 
1!144,’ I am directed to enclose for your information a copy of a report dated the .41st October, 
D)44 submitted by Ch. Mohammad Inspector of this Department, who was deputed to .supen ist’ 
the interview in Sub;] ail, Dharamsala, on the 21)th October, 1944, between Central Govemmeiil 
security prisoner Sardul Singh Caveeshar and S. Harbans Singh Advocate in connection with 
the habeas corpus petition of the prisoner. 

1 have the honour to be 
Sir. 

Your most obedient servant 

A.A. MacDonald 
Home Secretary to Government, Punjab. 



Enclosure - A Report 

("aveeshar’s interview with his counsel, S. Harbans Singh, Bar-at-law, lasted from 2 p.m. to 
4.20 p.m. on 29.10.44. 7Tie warning given at the outset that the talk should be confined to the 
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habeas corpus petition was strictly adhered to throughout. Botli the counsel and I took copious 

lloU'S. 

I'he counsel had witli him copies of (i) an aflidavit of Mr F.C. Bourne dated hth September, 
filed in the High Court, I^horc, in connection witli Caveeshar’s petition (ii) letter 
No. 44/52/44 - Poll (I) Government of India, Home Department, New Delhi, dated Kt July, 
I!)44," over die signature of Mr Vishnu Sahay, Joint Secretaiy, Government of India and (iii) 
liMter No. 44/52/44 - Poll (I) Government of India, Home DeparUnent, New Delhi datt^j 2nd 
September, 15144. * Caveeshar had already had with him copies of the two letters. He insisted 
lot a copy of the affidavit referred to at (1) above. The affidavit which had a bearing on the 
petition was allowed to be shown to him. He was told that a copy of the affidavit was no 
longer necessary for the purposes of die present inteivievv and that it he was still keen to have 
ii he could apply for it. 

Caveeshar 'Hiere are certain instructions which 1 would like to communicate to my counsel 
hevond the hearing of any one else, I, however, do not mind any one supervising the intemew’ 
jioin a distance from where he cannot hear us. 41ie interview is in die hearing and presence 
ol Inspector C.I.D. who is taking down verbatim notes of my instructions and who says that 
no interview can be allowed except within his hearing in spite of my readiness to give him 
an undertaking that if allowed to give instructions within his view' but not within his hearing, 

I shall not talk anything beyond what has a direct bearing on my jietition. In diese circumstances 
f r.iimot give full instructions and w'hatever I am giving I am giving under protest. 

llavi* you seen ;m order ol the Division Bench of the I_Adiore High Court consisting of 
Mi lustice Blacker and Mr Justice Munii which appearc'd in the I'rihunc (Dak Edition — page 8) 
dated 20th June, 15)43? According to diis order 1 could appear in the court in spite of 
( 'ro\ einmcnt\ objection. Here is the relevant newspaper cutting* which I am keeping on my 
lilc. ^'ou pleiise make a note of it and get it from Lahore for your future reference and 
giiicltUice. 

Mv position is that Ordinance III of 11)44 makes no didiTence in regard to the powers of 
• hr High Court to order my production in couit to conduct the hearing of my petition. So 
ilie ordtT of Mi Justice Blacker i.ssued on the 1 Ith of Sept'*mber, 15)41, ex parte without hearing 
me and in my absence and without my having been represented goes against the Division 
heiK h order referred to above and is wrong. Mr contention is that there are facts, besides 
law points, in my petition regarding w4iich I would like to give instructions and, if necessary-, 
«'\id(Mice. I cannot give instructions in the circumstances in which the intei'vievv has been 
.illowed. 

riiere is an in.stancc in which the llaw's in my detention have been remedied or at least 
attempt has be'en made to remedy them. 4he instance is ihe judgment oi the Division 
hem h of the Lahore Court referr ed to in puiu 3 which reads ‘Order ol detention does not 
‘ xpiessly lay down that the detenue shall on no account be remov ed from the sub-jail’. Order 
Mr rottenham dated the 2nd of September, 1944, ‘ by putting the words’ until furtlier order 
‘ii. attempt to circumvent tlie decision of the Division Bench ol the High Court and prevent 
uiy production. 

I hey applied in my absence dial my petition should be heard in camera. Oppose this on 
ground that there arc facts as well as law points connected wiUi the orders so far passed, 
lads 1 mean facts regarding the circumstances under which these orders were passed at a 
time when there were no political, militirv' or other objectionable activities on my part under 
histussion prior to my arrest 
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Coufisel: Mr Justice Ram has said that interest of justice is not jeopardized by a heann|^^ 

in camera. 

Caveeshar: But it should be heard in camera only when on hearing it in public it is found 
that interests of justice are jeopardized. My previous petition which was heard in camera does 
not and should not be taken by them to constitute an precedent to justify the hearing of mv 
present petition in camera because the grounds in that case were so different that tlieir disclosuie 
could have been considered of political importance. Can I get a copy of the proceedings in 
camera.^ 

Counsel: Applv for this. I cannot give instructions. 

Caveeshar: I will now read out to you my habeas corpus petition paia by piira with a view 
to enable vou to see for voureelf that the position taken up in Mr F.C. Bourne's affidavit is 
vsTong and untenable. 

Mv arrest u/r 129 could be \'alid only if tliere were in my case ;iny grounds answering (he 
conditions given in this rule, rhey used rule 129 simply to anticipate my arrest by a few hours 
or days because orders of Government of India for my arrest u/r 26 had been passed tli.it 
very day. Bv ‘diev' 1 mean S P., D S.P., and other officers of die Punjab C.I.D. Order of mv 
detention in the I^ore Fort is materiiil in diis case because it is diffeient from the one p.Lsscd 
b\ the Government of India. It is because of this difference in the orders that 1 have not been 
supplied vMth a copy ot the order of mv detention in the Lahore Fort in spile of the fact that 
I applied for it. 

Counsel: Fhev sav what tlicv are concerned with is die issue whether your detention is legal 
or illegal. 

Caveeshar: [( >n mv objection that he was going off the track said that) 

Mv present detention is inextricablv connected with my detention in die l^hore For^ whuh 
is one of the series of links set out in my petition. 

('Flu'll addressing his Counsel, he continued) 

Fhev do not .stick to anv one order. Pin them down to one position and attack. My detention 
her<‘ in die Dharamsala jail is under orders of the Punjab Cjovernment. Fhc orders of the 
(iovernmeni oi India filed in the court ciuiie into existence after I had filed’ my petition. The 
order dated 1st July, 1944, refers to the order dated 9th March, lfM2, w'hich, it says, will 
continue to remain in force. Copy of the order dated 9th March was not supplied to me 
onginally but I later got its unauthorized copy through my lawyer who got it from the file in 
the H\gh Court. 

I v^ani you to argue that the order passed by the (hjvernment of India on die 9th Match 
was illegal. For this refer to the Full Bench judgment of the Lahore High Court in the ciise 
of Durga Das Khanna — vide 1944 lahore Xi. In this case the judgment of the Full Bcnich 
was that the signatures of Chief SecreUirv^ f>n behalf iA the (iovernor were illegal and did not 
show that It was the Governor who w'as persfinally satisfied that the detention of the person 
in question was justified In fact it was die Chi(*f Secretary himself, and not the Govemoi, 
who was satisfied that there were reasons justifying the detention of the person in question. 
Similarly it is for you to make out a case that the orders piissed for my detention over the 
signatures of Mr 'Tottenham, then Additional Secretary to the Government of India meant 
that my case had not been considered by the Governor General himself, and then Additional 
Secretary’s order is almost in the same form as the one passed by the Chief Secretary which 
was held invalid by the Full Bench in Khanna's case. It was after this decision of the Tull 
flench that the Governor authorized the Chief Sccietary that his signatures virtually represented 
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the personal satisfaction of the Governor. Please see tl-at the (Jovernor General has not so 
fiir similai’ly authorized the Additional Secretary. Moreover in Khanna’s case Government 
validated the order. The order in my case was not only prior to it but also has not been 
validated as yet In the cases of all detenus, Government have sent new detention orders from 
C:hief Secretary. Please see that they sent me such an order after I had filed my petition. I 
say that my position continues to be that of Khanna and I do not think that the authority of 
(J(»vernment of India anyway materially differs from that c/f the Punjab Government. 

My contention was, as it still is, that Police came to my pla^e at Lahore at !i a m and 
arrested me i^r 129 at 10 a.m. on tlie 9th March, 1942. 'llie Gox'ernment of India older 
aiiesting me u/r 2() is dated 9th March, that is the same day of my airest at Lahore u/r 129. 
i ciin prove on the authority of an M.L.A. and tidier respectables whe were present, that I 
\va.s told I was arrested u/r 129 and that if on enquiry nothing was found again.st me I would 
he released. Since the orders of the Government of tlie Punjab u/r 129 1 contend that the 
orders of the Government of India were not, as they could not be, passed by the Government 
of India on a report from the Government of Punjab. I was ill that day. No questions were 
asked of me and no replies were given by me on that day when I was taken to the Fort, 
(iovernment’s present reply that the Punjab Government arrested me in compliance with a 
lelegiam from tbf t"»overnmenl of India is on afterthought and is contradictory to what tlie 
ofheers, who arrested me, represented at tlie time of my arrest in the presence of responsible 
|j(*rsons. 

Get copies of the orders detaining me in the Lahore Fort and later the Campbellpur Jail. 
My point is that my friend in the Central Government got orders for my release issued. 1 saw a 
copy of tliese orders at Campbellpur. On tliis the Punjab Government passed two orders on 
one releasing me from the Campbellpur Jail and the other ordering my detention 
in the Dharamsala Subjail. My contention is that the Government of India order of 9th March, 
lor my anest was vacated by the Government of India order for release which rendered the 
original order ineflfective. It was given in the newspapers tliai l was to be released and restricted 
in Bargain. I have got a copy of the Punjab Government order No. 5933 B dated 24.3.1943 
detaining me at Dharamsala. But I have not been given a copy of my release order passed 
b\ the Punjab Government the same day. Both these orders were sent by the Chief Secretary 
to the Government of Punjab to Home Secretary who passed tliem on to I.G. Prisons. It 
appears that while I.G. Prisons sent both these orders to tlie Campbellpur Jail, he sent only 
my d('tention order to the Dharamsala jail. I was actually iiansferred to Dharamsala before 
both these orders of my release and detention came into existence. 

Counsel: Government will say that Government of India had nothing to do with your case. 
It wcLs Punjab Government who released you and then detaine'^'. you for reasons known to 
them. 

Caveeshar: In response to my application asking for a copy ot the Government of India 
order dated 9.3.43 Mr Wace, D.I.G.yC.I.D., sent me a letter intimating me that my application 
biul been rejected and that I could be referred to tlie Punjab Government Order dated 9.4.43. 
Apply for a copy of Mr Wace’s letter dated 17.5.43. 

Counsel: How do they cal! it an order dated 9.‘t.^3 which is nothing but an endorsement 
by the Home Secretary. 

Caveeshar: My contention is that I was not shown a copy of my release order and that, 
instead I was referred to the present order of my detention which is nothing but equivalent 
b) the order in Khanna’s case. Before I sent this petition there was no order in existence for 
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my detention as die Government of India order dated the IHh of March had been vacated 
by die Chief Secretary ’s order of release and that Chief Secretary’s order for my detention at 
Dharumsala had been invalidated by the Full Bench judgment in Khanna's case. 

I\injab Goveniment had no information about my prejudicial activities. When a question 
was «isked in the Assembly Sir Sikandar Hyat Khan said that I\injab Government had nothing 
against me. 

Counsel: If they arrested you u/f 12f) under orders of Government of India, then? 

('aveeshar: See the telecT'iUli and get it on record, see the date and time of my arre.st as 
well as of the telegram. But then diey did not arrest me u/r !2() to start with. A copy of ordc i 
dated declining me at Dharamsala is with me but copies of the orders for my detention 

at the Fort and the Cimpbellpur jail and my release were never supplied to me or even shown 
to me. 

I have with n**.' cc>pies of the following orders: 

(1) No. 44 / 02 ,' U - Poll (I) Government of India dated 27.4.44. intimating me th.u 
Goveniment has considered my representation dated 20.3.44. and have decided not to caiK('! 
the order under which 1 am detained and that the order — which? they do not sav uil! 
remain in force till . . . unless extended or revoked u/s 9 of Ordinance III 11)44. My conttnition 
is that the order which has not been specifit^d herein is invalid even if it refers to eitliei tin 
Chief Secretary's order or to Mr rollenham's order. My position is that this order is l),nl 
because the previou.s order U) which it refers was bad. 

(2) No. 44/52,44 - Poll (1) Government of India dated 1.7.44. 

Again, this order refei^ to the order dated Dth March, which had been vacated bv ihc 
Punjab Govenvnent order. Phis is the most important point and should be fully claboraletl 

(3) No. 44/52/44 - Poll (1) (iovernnient of India dated 2.!). M. 

In this order no particulars, date etc., are given of the order to which reference is niadi 
in it 1 sav no such order was in existence. Iliere is no reference to any Government of hulu 
order. And then »iny reference to the Punjab Government order would be unreasonable m 
view of (i) the Full Bench Judgment in Khanna's case and (ii) Sir Sikandar Ilyat’s reply in the 
Punjab Assembly that the Punjab (iovemmenl had nothing against me. 

Please consult Kaiju, Bhula Bhai Oesai anchor K.M. Munshi about my case and ask Mr Jiw.in 
Lai Kapur to see the assistance, if m^ressary, of an) of these or other prominent lawyi'is iii 
or outside the Punjab I shall ask my friends to get into touch with Kapur to fix up and airaiigr 
loi hi and their fees. 

Mohd Hussiiin 
Inspector CM I) 
31.1(UI. 

1, 2. ^ ♦ \i}\ pnnU'd 

"i .\ol print'll 

1 1 .S<v’ Dm. 


<£■ 4 * 
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Extracts from Fortnightly Report from Bengal 
for the first half of November 1944 


i'llc No. 18/1 1/44 - Home Poll (I) 
|NAI) 


Provincial Press Adviser’s Report 

,). I hc judgment delivered by the judiciiil Committee of the Privy Co mcil on the validity of 
'.jiecial couits established under Ordinance II of 1912, was ( liticisecl in t’ac ‘Nationalist Press’, 
riie judgment of the Privy Council has now exposetf tlic ulti'r unreality i f the Biitish system 
(it justice established in India. . . . I'he judgment ... is another nail peihaps the final nail-into 
the coffin of the Government of India Act. Provincial Autonomy ha.s been described a.s the 
(Joveriior’s .Autonomy. Shall we be far wrong if we describe tlie Government of India Act as 
the Governor General’s Act.-*’ {The Nationalut). ‘'I'he situation being what it is, we shudder to 
;hink of the reaction that is likely to follow the decision of the Privy Council setting aside the 
Hidgineiits of the High Court of C'alcutia and the l erleral Court regarding the validity of 
Oidinance II of 1942. llie reasons given by their lordships are e\ cn more disturbing then tlie 
decision itself (The Amrila Bazar Palrika). ‘We do not pietend to sit in judgment over the 
1*1 ivv Council on a point of law, but we are in this connection, reminded of the late laird 
Moilcw’s c ute’ observation about the unlimited sovereignty of the British P.irlianicnt, viz., tliat 
It could do everything except make a man a woman or a woman a man' (The Advance). 

1. riie main report of the Pte.ss Advisor (Appendix I) Contains die following Comment. 

The pronouncement of the Privy Council on the validity of the .Special Court's Oidinance, 
lit 12, had an unfavourable reception. It was complained that the letter ol law had been given 
gie.ilei importance than its spirit; the recogtiiii.iii of the u-.'.imited' powers of the (.iovernor 
Gt'iieial was deplored. ‘Tlie reasons giv en by dieii Lorclshii s are even more disturbing than 
the decision itself was a typical comment. 



Official Notings regarding Kiishna Nair’s case* 
(dt 15.11.1944-17.11.1944) (extracts) 


1 ile No. 22/9(3/44 - Home Poll (I) 
|NAI1 


Notes in the Home Dept.^ 

Ihe Congress ResponsibilUy pamphlet ' was drafted by M/S Olver and Sauniarez-Smith, neither 
"f whom is now here. A copy of tlie judgment of the Acldl. Distt. Magistrate in which Krishna 
N. 1 I 1 was sentencc^d to 2 Yrs R.I. is put up. The fact dial he had been acquitted on appeal to 
High Court did come to our notice, but we have not seen the High Court judgement, 
nor did the point about revising the particular passage relating to him occur to us. We may 
l>erhaps, in reply to (d), say that the statement made in the pamphlet was correct at the time 
ol its publication, and that Govt, do not feel called upon to make any amends. (It is, of course. 
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open to Krishna Nair to lake recot?rse to the law if he feels aggriev'cd, but that can be taken 
care if he makes a move). 

A file relating to contempt of court proceedings instituted by Mr Jagat Narain Lai, 
ex-Parliamentary Secretary in the Congress Ministry in Bihai*, in connection with a passage ui 
the same pamphlet, is put up. It will perhaps do if only pages 11-18 of notes ore read. I'ho 
particular passage is at page 31 of the pamphlet^ and it was revised as shown in the typewriueii 
slip attached to the relevant sheet in die copy of the pamphlet put up. 

Signed (illegibk-) 

Addl. Secretarv 
15.11.44 

A draft is at page 1 am not Mire of the exact terms of the ch;irge its we have no cojn m 
office. However *iie passage nuuked A on p. 2 of the judgement in Delhi gives the geiuial 
charge if we require as much detail. 

2 I spoke to DS (I) about an answer to (d). 

() A. Slhiu 

DS (1) l().ll.44 

I huNe suggested an answer to (d) and amended answers to (a) and (b). I have asked foj a 
copy of the High Court's judgment so that suggested answers to (c) and (d) can be Nentuti 
though I think from the magistrate’s judgment it is almost certain that any accpiittal wonlci 
necessarily be a case of ‘benefit of the doubt' , as the only evidence was of identification and 
there was appao.nd) no positive evidence of innocence 

F. C’rackiu‘1! 
17 11 n 

Addl. Secy. 

1 .Vr \h IC5 ‘JtW. '^10 dhxAr and 2, and h in chapter I Sod. -X. 

2 Ihesc noiin^s (and alsr» m Och 2,0!^) arose *»iit of cjiiostions in .Assombly (rl Dot 2()() holow) ' (Kd ) 

> ‘Corijjrf'ss Rpsponsibilm’ pamphlet • ru»t punted 

t Not printed 


Official Notings regarding Krishna Nair’s 
case — (continuation ol Doc. 258) 

(dt 17.11,1944-18.11.1944) (extracts) 

File No. 22/[Hi/U - Home Poll (I) 

INAlj 

I am not .sure of the reply to part (d). The acquittal took place long after the pamphlet was 
published (or I think after any latei editions of it wore published, but this should be verified). 
I would be inclined to say: 




Struggle in the Law Courts 145.5 


1 he slatemcnt in this pamphlet is correct and Govl.’s position in the matter is tlie same as 
thal of the newspapers which published the conviction at the Ume. If any future cdiUons of 
die pamphlet were to be published, the passage in question would be omitted. Mean^vhile 
diis question and answer will perhaps serve this purpose dial this Honourable Member has 
in view. 


K. Tottenham 

17.11.44 

I have revised the cUiswers to (b) and (d). A copy of the pamphlet should be put for 
snpplementaries. 

R.R Mudie 
Home Member 

18.11.44 



CLA Questions ~ Krishna Nair’s case 


Filo No. 22/SM)/44 - Home P(j11 (I) 
|NAI| 


()7() 


Question for the Legislative Assembly 


KUl.M 
1 lome. 

2\,\\A 

( onviction of Mr C. Krishna Nair 


Mi Abdul Qtuyum will the Honourable the Home Member please state: 

(a) whether Mr C. Krishna Nair, a congress worker of Narcla Gandhi Ashram referred to 
at page 33 of the oHicial publication ‘Congress Responsibilities for Disturbances, 1942-43' 
wiLs sentenced to two yeare rigorous imprisonment; 

(b) what the charge against him was; 

(c) whether he applied to tlie Lahore High .^ourt and with what result and 

(d) if Mr Nair was acquitted, what amends Government propose to make for accusation 
which stands unproved? 

Legislative Assembly 

l.)uestion No. ()7(). 

^2/9(i/44 

(To be answered on the 2Lst November, 1944.) 

Heply to Mr Abdul Qaiyum’s starred quesUon No. ()7() in ‘Congress Responsibility’ pamphlet 

<4 ( Krishna Nair, a Delhi Congress Worker. 
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I'he Honourable Sir Francis Miidie: 

(a) Yes. 

(b) He was charged under clause b of sub-rule (1) of rule 35 of the Defence of India Rules 
Hitli taking part in an attack on Gheora railway station. 

(c) Yes: he was acquitted. 

(d) Government do not propose to take any action in the matter. It is open to Mr Nair to 
take any action to which he is entitled under the law. 

Supplementaries to quesUon No. 676 dated 

rhe l21st November, 1JM4. Mr Abdul Qaiv'um; Is it not a fact that the conviction ()| 
Mr Krishna IMair was used as one of tlie reasons for proving that the congressmen were taknii; 
pan in sabotage and violent movements.^ 

The Honourable Sir Francis Mudie: Ihe statement that he was convicted was included m 
the t)fhcial publication 

'Congress Responsibility' for Disturbance’. 

Mr Abdul Qaiyum. May I know whether this publication was prepanul before the gentlein.ui 
in question was convicted by tlie trial court? 

The Honourable Sir Francis Mudie: No. 

Sarda Sant Singh; May I know from the Honourable Member if he is prepared to wiihdiaw 
that statement from this ofticial book after his acquittal from the High Court? 

Ilie Honourable Sir Francis Mudie: If tliere is a demand for another edition, it will bt* 
corrected. 

Sardar Sant Singh: What responsibility does tlie (jovernment of India feel in the niaitt r ' 
Having put in an inaccurate fact in a book published by the CJovcmment of India, is it n<»t 
the responsibility of the Government to withdraw it ipso facto? 

Tlie Honourable Sir Francis Mudie: Ilie statement was made before his acquittal. 

Sardiir Sant Singh: But if the High court found it to be incorrect, what is the responsibilitv 
of the Central Government in that respect? Are you bound by the ruling of the High C’ouii 
or not.' 

(No answer) 

Mr Abdul Qaiyum: Will the Honourable Member issue a correction slip? 

(No answer) 

Mr Abdul Qaiyum: Sir, 1 want an answer to this question. If the Income-tax Mamiiil can 
be brought up to-date, surely we are also entitled to have these corrections. 

Mr President fFhe Honourable Sir Abdul Rahim): I'he Honourable Member has heard 
the question and the Chair cannot compel him to reply. 


<»• •a> 
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Extracts from Fortnightly Report from C.P. and 
Berar for this second half of November 1944 


Hie No. 18/11/44 - Homo Poll (I) 
(N.M] 


I'he Nagjjur High Court set aside the (jrder passed by ihi; Provincial Goven.ment forfeiting 
the security furnished by the printer and publisher ol the Nagpur Tivies for having published 
the grounds of detention sei'ved on certain Congress det(>nus. I’he Court held that the disclosure 
wa-s not of ‘confidential’ information, as defined in Defence Rules H I (2). In the connected 
case of contempt of court lor forfeiting security and instituting criminal proceedings in the 
same court, the application was dismissed on the giound that though the action taken by the 
Provincial Government wa.s ‘regrettable’ it was permissible under the law. 



official Noting on Ram Manohar Lohia’s case — 
(dt 16.12.1944) (extracts) 


Kile No. 4-1/J1/44 - Home Poll (I) 
|NAI) 


Set ret 

Intelligence Bureau, Department. 

Home Deptt. may be interested in the (ollowing extract from a letter dated 28.11.14 seen in 
secret Censorship and released, from Sii Prakasa,* Camp Lahore, to M.R. Masani, Bombay 
House, Fort, Bombay: ‘I happen to be here a couple of days. I happen to meet Mr Jiwan 
Chandra Kapur, Bar>at-law, Begun Road, Lahore). 1 h' thinks there ought to be a Habeas Corpus 
application for Lohia also and would like tt) have instriic lions in that behalf from Kanga & 
Co. (Solicitors, Bombay). He would thu.s be able to meet him and see what can be done. 

1 hope you will consider the matter. You may meet me at Benares, where 1 hope to reach 
on December 8th via Hardwar and tell me w'hal more I can do in this behalf. I fought hard 
for our friends at Delhi and had a talk with the Home Member also. I could not cut much 
ice. I i\xr\ expecting some change in the political situation by January'. 


(BJ. Beveridge.) 
Assistant Director (S). 

Home Department 

D.I.B. u/o No. 10/C.S./39, dated Dec. 16, 1944. 
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Caveeshar’s case* 


File No, U/52/14 - Home Poll (1) 
[NAI] 


25, llA l 

In the High Couit of Judicature at I^hore. 

In re: Fhe Habeas Corpus Petition of S. Sardul Singh Cavecshar, now detained in DharanisaLi 
Sub Jail :is Security Prisoner Chiss I. 

Affidavit of S. Sardar Singh Caveeshar, made on 25.12.11 before Charanjit Uil Anand, 
Magistrate 1st Class, at Uharainsala I, Sardul Singh, solemnly affirm and stale ius under : 

1. I'hat the inten ievv allowed to me uitli iny counsel under orders of the Honour ablr* 
ju.stice Mi Rluii 1^1, was in iJie presence and he;uing of an Inspector of C.I.U., who was 
taking verbatim lu^tes of eveiy word uttered by me or my counsel. 

2. Fhal there were ceriiiin instructions with regard to my petition which I did not hki* u> 
give to mv counsel within the hearing of the Inspector. Fhe in.spector, how'ever, did not 

to tins, in spite of rny undertaking that if so allowed I shall not talk to my counsel except with 
regard to the petition. 

.k I’h under these circumstances in the interests of justice^ I should be permitted to be 
present in the High Court at the time of the hearing of my petition to be able to in.stiiKt nn 
counsel. 

4. rhat at the time of the interview I desired to be given a copy of the affidavit i»l 
Ml Bourne dated b.JI. 11)1*1 filed in the High C'ourt in my petition, but the In.spector of CM 1) 
did not allow this to be done. 

.1. That 1 was arrested on IKh Maith, 11)42, at 10 a.ni. at Lahore by the I\injab Police and 
w;is informed that I was being arrested under rule 121) of the Defence of India Rules and that 
after cnquiiy if nothing was found against me I would be let off. 

6. That I was ill on the day of my arrest «'uid no question were asked from me iior were 
any answers given by me, 

7. rhat the order of the Centra! Govemm«*nl is also dated 1).3. 11142 which shows tliat tins 
fjrder was passed without getting any material from the Punjab Government on which tlu* 
Central Government could properly act, 

8. That on 24th March 1943, Punjab Government passed an order releasing me from 
Campbellpur Jail, and on the same date passed another order ordering my detention in 
Dharamsala sub Jail,^ 

1). The order of release passed by the Punjab Government dated 24.3.1943 meant from 
that order of the Central Government dated 9.3.1942 was vacated and the same become 
ineffective after that date. 

19. That on 4.5.1943 I asked for a copy of the order o^ the Central Government dated 
9.3.1942 under which 1 was alleged to be detained. Mr Ware D.I.G., vide his letter dated 
17.5.1943 referred me to tlic Punjab Government order dated 9.4.1943 which was an 
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endorseinent by the I.G. Prisons to Dharamsala Jail about Punjab Government order dated 
24.3.1943. This also showed that the order of the Punjab Government and not the order of 
the Central Government dated 9.3.1942 was treated as being in force. 

11. That in spite of my requests the copies of the following orders have not been supplied 
to me by Government: 

1. Order by the Central government dated 9.3.1942. 

2. Orders by the Punjab Government dated 9.3.43, ordering my release from Campbellpur 
and detention in Dharamsala. 

3. Order of the Punjab Government ordering my transfer from Laliore to C ampbellpur. 

4. Order of the Punjab Government ordering my detention in I^hore. 

12. That for the proper presentation of my case the copies of the above in tlie affidavit of 
Mr Bourne dated (i.9.1944, in para 3 may be supplied to me. 

Signed Sardul Singh Caveeshar, 
Deponent 

I .solemnly declare that the above affidavit of mine is true and correct, no part of it is false 
and that ncilliiug has been concealed therefrom. 

Dharamsala. Signed Sardul Singh Caveeshar. 

2.5, 1 2. 1 944 Deponent 

C'ertified that the above Wiis declared on affirmation before me tliis 25lh day of December, 
1944, at Sub-jail, Dharamsala in the District of Kangra by Sardul Singh Cavecshai who is a 
security prisoner at Dharamsala sub jail and is known to me. 


Signed C.L. Anand. 
Magistrate 1st Class. 

25.12.44. 

CVrtified further that this affidavit has been read and explained to Sardul Singh Caveeshar 
ihe declarant who seemed perfeedy to undeistand the .same at the time of making thi;reof. 

Signed C.L. Anand. 
Magistrate 1st Class. 

25.12.44. 

i ScH' Docs 250, 251 and 252. 

- Sec enclo.^Mre to Doc. 2()5. 


rl* •«> 
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, Basanta Chandra Ghose — Appellant v. Emperor 
• [Spens CJ. Varadchariar and Zalrullah Khan 
JJ. (19 January 1945)] 

AIR, Wil. 32, 19 to. Federal Court, p. 18 
(From Patna: (45) 32 AIR, 1945, Pat. 44). 

Crimimil Appeal No. 12 of 1914. 

S.C. Ghose, Advocate, Federal Court, with B.C. De, Advocate, Patau High Court, InstrucUd 
bv Gurudaviil Siihay, Agent — for appellant. 

Sir Brojendra Mitter, Advocate-General of India (H.K. Bose, Advocate, Federal Court u jih 
him) instructed by K.Y. Bhandarkai Agent, Maliabir Prasad, Advocate-General of Biliui 
(R.J. Bahadur, Advocate, F'ederaJ Court, with him), instructed by S.P. Varma, Agent - loi 
the Crown. 

Spens C. J. — lliis is an appeal by a detenu against an order of tlie High Cfiiirt at Patna 
dismissing his application under s. 491 C'riininal P.C. 'I'he appellant wiis arrested on 27(li 
Maicii 1942, under an order dated 19th March 1942, purporting to be made by the (jovernor 
of Bihar in exercise of the powers conferred by R. 2U, Defence of India Rules. 'Phe appluation 
under S 4)1 vv;is filed on 2Hdi April 1913. For one rea.son or another the hearing ol ihr 
application was delayed till February 1944, and in the meanwhile Ordinance 3 of 1!)41 was 
promulgated on 15th January' 1944. llie application Wiis dismissed by the High Ccnirt, but on 
appeal, this Court held that the new Ordinance (rirdmancc 3 of 1944) did not lake awa\ tin- 
power ol the Higli Court to deal with the matter and accordingly remitted the citse to ilu 
High 0)uit with a direction that the petition be restored to the file and disposed of in 4u' 
course of law. Phe order of this Court was passed on 23id May 1944. On 3rd July 11)11 iht 
(Governor of Bihar passed two cjiders. Nos .VJ28C and 3929C. By tlir fmt, he cancelled iln* 
order of detention dated 19th March 1942, and by the .second, he directed the dcteiUiou ol 
die appellant on the ground tliat it was necessars^ so to do ‘With a view to preventing linn 
horn acting in a manner prejudicial to the maintenance of public order and the efficnMii 
[>rosec:ution of the war’. When the application again came on for hearing before the Migli 
Court, reliance was placed by tlie Advocate General of Bihar on the order of 3rd July 1911, 
and he contended dial it was unnecessaiy in the circumstances to enc]uire into the validilv nf 
the order nf I9th March 1942. Objection was »aken on behalf of the detenu to this coiii^f 
and the validity of die orders of 19th March 1942, and 3rd July 1944, was questioned on 
various grounds. These contentions were discussed at considerable length by the Iciuniil 
Judges of the High Court and they held dial the ob)ections were untenable, the petition was 
accordingly dismissed. Hence this appeal. 

I'wo constitutional points were urged before us. Hie first was to the effect that Ordinance 
3 of 1944 was ultra vires the Governor-General in so far as it purported to authorize detcnln)n 
on the ground that the detenu was likely to act in a marmcr prejudicial to the eflicieiii 
prosecution of the war. It was contended that legislation relating to the prosecution of wiu 
was not within the ambit of any of die lists is sch. 7 to the constitution Act and that therelore 
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neither the Indian Legislature nor the ordinance making authority was competent to legislate 
in respect of that topic. It was recognised that ‘preventive detention for reasons of State 
connected with defence was a subject specified in entry No. 1 in list 1 but it was urged that 
it could not be assumed that the prosecution of the war was necessarily a matter of. defence 
and that the war may in certain circumstiuices be a war of aggression of conquest. VVe are of 
the opinion that tlierc is no force in tliis contention. The reference to ‘the efficient prosecution 
(if the war' in the Ordinance as well as in tlie order of detention must be understootl in the 
light of the circumstances in which tlic Ordinance came to be passed. Fhe language of cl. 3 
of the Ordinance is only a repetition of the language of S. 2 (1), Defence ol India Act, and 
that Act begins by referring to tlie proclamation of the (iovernor-Gencral tinder S. 102, 
Constitution Act, to the effect that the security of India is threatened by the war. Events of 
which the Court is entitled to take judiciid notice were happening in lfM2, 1!M3 and 1944 
with reference to which it could clearly be postulated the efficient prosecution of the war was 
necessaiy for the defence of India. 

It w'as next contended that if the ordinance was invalid in so far as it precluded certain 
matters being adduced in evidence. It was said that this was in effect an attempt to repeal pro 
tanto ceilain provisions of the Evident e Act and it was not within the power of the Governor- 
Gitmeral ^'^'act such a provision to be in force during the \imv that tlie Ordinance itself was 
III lorce. What was contended was that he had no power to affect the provisions of the Evidence 
Act permanently. Clause 1 1 of the Ordinance does not puqiort to do so. Its words arc general, 
rhe utmost that could be said is that if the prohibition enacted by it w^erc sought to be enforced 
after the expiry of the Ordinance, a qu'^.stion might arise as to whether the prohibition would 
then remain in force. But that is no ground' for holding that the clause is invalid even in so 
far as it prohibits certain things being done during the currency of the Ordinance. Objection 
was also taken to the validity of sub cl. (2) of cl. 11. It was contended on the authority in 
(1920) 1. K.B. 829 that such a provision could m>t be said to be for the peace and good 
government of British India and could not therctoi be held to be authorized by S. 72, Sch. 

Constilution Act. It is unnecessaiy’ for the dccisiiui of this case to deal with this question 
even if it were open to tlie Court to examirc tlie correctness of the decision of the 
(h)vernor-Gcneral as to the requiremeiiLs of any particular situation. 

With the leave of the Court a number of contentions relating to other aspects of the case 
v\ere argued before us. 

As we are of the opinion that there is no substance in any of these contentions they may 
be briefly dealt with. It was broadly maintained that neither the order of 19th March 1942 
nor the order on 3rd’ July 1944 was a bona fide e -ercise of the power entrusted to the Governor 
and that they were passed for otlier ulterior ends unconiit cted with the maintenance of public 
order or the efficient prosecution of b. war. It was urged that as the detenu challenged the 
bona fidcs of the order and as the reason and circumstances relating thereto were wholly 
within the knowledge of the officers of Government it was incumbent upon tlie Crown to 
examine these officers to establish the bona fide character of the order and as they have not 
been examined the court must draw tlie inference that the order was not made in the bona 
fide exercise of the .'ower. It was even contended that after the proclamation under S. 93, 
Constitution Act, the Crown was no longer entitled to rely on S. 59 (2) of tliat Act and cl. 10 
(3) of Ordinance 3 of 1944 and that die order of 3rd July 1944 should therefore be formally 
proved. A complaint was also made that the High Court acted improperly in dismissing the 
<ipplication of the detenu to summon Mr Houlton, the Chief Secretary to the Government of 
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Bihar, who had signed the orders of 3rd July 1944. This line of argument is, in our opinion, 
untenable. It was no doubt open to tlic detenu to show that the order was not in fact made 
by the Governor of Bihar or ^at it w;is a fraudulent exercise of the power, 'llie observations 
in (1942) A.C. 20() and (1942) A.C. 28^ establish that the burden of substantiating these pleiis 
lies on the detenu. In tlie words of Viscount Maugham, once the order is proved or admitted, 

It must be taken priina facie, that is until the contrary' is proved, to have been properly made and tiiat 
the requisite as to the belief of the Secretary of State (here, the Governor) was complied with. 

As regards proof of die orders, we find nothing in the proclamation under S. 93 to exclude 
the application s. 59 (2), Constitution Act or cl. 10 (30) of the Ordinance. The proclamation 
suspends only so much of s. 59 as requires "consultation with the ministers'. The mere fact 
that the detenue challenges the factum or the bonafides of the order of the fact that the of&ccr> 
of Go\ emment must naturally be in possession of information on the subject cannot be said 
to be ‘proof to the contrarv*' so as to make its incumbent on the Government to adduce 
evidence in support of the order. In 19()2 A.C. 284, Goddard LJ. (as he then was) refen ed 
to the possible ignorance of the detenu as to the reasons for his internment and said diat 
would not shift the burden of proof, because it in no way shows that the secretary of state 
had no reasonable cause to believe or did not believe* that it was necessary to detain the 
person. Reference was made to (1943) I K.B. 607 as to the extent of the proof required to 
rebut die presumption in such cases; but as no proof whatever is forthcoming in this case no 
question of quantum of proof arises. 'ITie detenu no doubt made some sweeping assertions 
m the affidavits but no materials or sources of infonnadon with reference to which these 
rissertions were made disclosed in the affidavit. No value can therefore be attached to these 
assertions. Kven these affidavits did not assert that the orders of 3rd July 1944 were not in fart 
made by the Governor. As regards the detenu's application to summon Mr Houlton, It was 
certainly within the discretion of the learned judges of the High Court to dismiss it, if they 
considered that it was only an attempt to fish for infomiation that might be turned to some 
account by the detenu, Fo permit such a device would practically be to allow the rule as to 
the (jnus of proof to be circumvented. 

It was next contended that the very fact of the cancellation of the order of H)th March 

1942 by order of 3rd July 1944 and the passing of a fresh order of detention on 3rd July 1!144 
showed mala fades. It was said that the orders of 3rd July 194-i were pfissed pending the further 
lv*anng before the High Court, in order to burke an enquii^' into the circumstances connecteH 
with the order of March 1942. We aie unable to draw any such inference from the sequence 
of these orden. Reports of the decisions of this court and of tlie High Courts show that during 

1943 and 1944 different views were held in different quarters as to the formalities necessar)' 
for a valid order of detention and as to the auth^>rity entided to pass such an order. If in view 
of possible defects of this kind in connection with the order of 19th March 1942 a fresh order 
of detention was passed in July 1944, so ;is to avoid any argument ba.sed on such defects such 
course will not justify any influence of fiaud or abuse of power. 

It was next argued as a mailer of law that once the order of 19lh March 1942 had been 
cancelled, there was no power to pass a fresh order of detention except on fresh materials 
and It was contended that die learned judges of the High Court were not justi&ed in presuming 
that fresh materials must have existed when the order of July 1944 was made. The farst step 
in this argument seems to us unwarranted. 71ie observations of the Court of Appeal in (1942) 

1 AIX E.R. 873 show that in this broad form the proposition is untenable. It may be that in 
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rases in which it is open to the Court to examine tlie validity of the grounds of detention a 
decision that certain alleged grounds did not warrant a detention will preclude further detention 
on the same grounds. But where the earlier order of detention is held defective merely on 
lormal grounds there is nothing to preclude a proper order of detention being based on the 
pre existing grounds themselves, especially in cases which the sufficiency of the grounds is not 
examinable by the courts. 1 here is equally no force in the contention that no order of detention 
can be passed against a person who is already under detention. Ihe decision of the Patna 
High Court in 28 pat. 252 cannot be understood as laying down any such proposition as a 
general proposition of law. The learned Judges seem to have drawn an inference ot fact from 
the circumstances of the case that the order then in cjiiestion was not one made in the bona 
tide exercise of the Governor’s powers. 

It was finally contended that as the previejus order of this Couit directed an enquiry into 
the validity of the detention under the order ol 19th March 1942, the decision of the High 
Court must be limited to that question and that it was not open to the High Court to base its 
decision on the subsequent order of July 1944. riiis contention proceeds on a misapprehension 
1)1 the nature of habeas corpus proceedings. Ihe analogy oi civil proceedings in which the 
lights of parties have ordinarily to be ascertained as on die date of the institution of the 
proceeding- ^ ^'mnot be invoked here. If at any time before the Court directs the release of 
the detenuc, a valid order directing his detenUon is produced, the Court cannot direct his 
release merely on tlie ground that at some prior stage there wjis no valid cause for detention. 
The question is not whether the later order validates the earlier detention but wheUicr in the 
face of die later valid order die court car direct the release of the petitioner. ITie appeal fails 
and is dismissed. 

Appeal dismissed. 



Caveeshar’s case 


Kjl«' No. '0/52/44 - Home Poll (I) 
|NAI| 


In llie High Court of Judicature at Liihorc. 

Cl. M. No. 491 of 1944. ^0. 1.45 

IVtitioner: By Messrs J.L. Kapur, Harbans Singh, etc. 

Respondent: By Mr B.K. Khanna Advocate-General assisted by Mr Roy, Solicitor. 

(jROliR. This is an application under section 491 t)i the code of Criminal procedure for an 
order in the nature of writ of habeas corpus. ITie petitioner Sardar Sardul Singh Caveeshar 
was originally ordered to be detained by an order of tlie Central Government under rule 26 
of the Defence of India Rules and is now being detained by reason of an order under the 
proviso to section 9 of the Restriction and Detention Ordinance No. Ill of 1944. The learned 
Acting Advocate-General takes a preliminary objection to this application on the ground that 
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the previous application of the petitioner having been dismissed by a Division Bench, and ati 
appeal against that dismissal having been rejected by the Federal Court, the present application 
is not competent inasmuch as it amounts to an application for review of the order of the 
Division Bench. In support of this contention he has cited an unreported case, Criminal 
Miscellaneous No. of 1942 and A.I.R. H144 I^h. 373. These decisions lay down that when- 
an application under section 491 of tlie Criminal Procedure Code has been dismissed, a fresh 
application on the Scune facts does not lie. Here the ground of the application is that no order 
under rule 26 of tlie Defence of India Rules was made by the Central Government on !^ih 
March 1942, .md that the petitioner having been released from the Campbellpur Jail on the 
2kh M;irch, P42, the original order of his detention came to an end and could not, therefoic. 
be extended under the proviso to section 9 of the Ordinance. Since these allegations are m w 
and were not taken in the previous application, I consider that the application lies and rniisi 
be decided on the merits. The relevant facts on which the decision of these two points rests 
are that the petitioner was arrested at Laliore by the fhinjab Police under rule 129 ol the 
Defence of India Rules on i)th March HM2. Subsequently an order dated the 9tli March HMJ. 
purporting to have been made by the central Government was received by the Piinjiil) 
(hn emment and thus the original detention w'hich was under rule 129 was converted to one 
under rule 26 of the Defence of India Rules, finder the orders of the Central Govemnicii! 
the power to define the place w'here the detenu was to be detained wiis left to the Puniah 
Ciovemment and in exercise of these powers that Government determined sub-jail t.’anip 
bellpur to be the place of petitioners detention. On 24tli Miuch 1942 the petitioner v\as 
transferred from the Campbellpur sub-jail to the sub jail at Dharamsala and in order to 
effect to us transfer two orders were made by the l\injab (iovernment These are as follows 

‘No. BDSB. - Order No. 14161 BDSB issued by the Punjab (jovemment on the Hih 
October, 1942. directing the detention of Sardul Singh Cavceshiir, son of Kirpal Singh in ili** 
ihstnci jail, Campbellpur, under rule 2() of the Defence of India Rules, 1939, is hereby ciuu ellnl 

By order of tlie (jovernor of the Pun|ah 

Dated I-ahore, the 24th March 1943 Signed F.C. Boumk 

Chief Secretary to GovernmeiiL Pun)ab 
To 

The Superintendent, 

Sub-Jail, Dharamsala. 

No. .’>9.33 BDSB - Whereas the Governor of the Punjab, for good and suflicient reasons, btMng 
rccLsons connected with the maintenance of public order has seen fit if) detennine that Sanlul 
Singh Caveeshar son of Kripal Singh shall he detained. 

Now', therefore, in e.xercise of the powei-s conferred upon him by sub-rule (1) of rule 2i> 
f)f the Defence of India Rules, as amended by the Government of India Notification No. 

— ().K./40, dated tlie 28th of March 1940, the Governor of the Punjab is pleased to duett 
you to receive the aforesaid Sardul Singh Caveeshar into your custody. 

And lurthermore the Governor of tlie Punjab in exercise of the powers conferred upt)n 
him by sub-rule (5) of Rule 26 of the Defence of India Rules, is pleased to direct that so lf>ng 
as the aforesaid Sardul Singh Caveeshar is detained in you custody the conditions of his 
detention shall be those laid down in tlie Punjab Security Prisoners’ Rules, 1942. He shall be 
treated as class I security prisoner. 
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And furthermore, the Governor of the Punjab, in exercise of tlie powers conferred by Rule 
27 of the Defence of India Rules, is pleased to direct that tlie aforesaid Sardul Singh Caveeshar 
'phalli when required to do so by you or such otlier officer as may have been appointed to 
receive him into his custody — 

(a) allow himself to be photographed; 

(h) allow his finger and thumb impressions to be taken; 

(( ) furnish specimen of his handwriting and signature. 

(iiven at I^hore, this 24th day of March 19 tH. 

By order of the Governor ot ihe Punjab, 

F.C. Bourne, 

Chief Secretary to (jovcmment, Punjab 

Judgement — It is quite clear from these two orders that what the Punjab Government 
intended to do was to transfer the petitioner fron\ Campbellpur to Dharamsala. Thoy did 
so by cancelling the previous order of his detenUon at Campbellpur and by making a fresh 
order for his detention at tlie sub-jail, Dharamsala. In his affidavit the petitioner states in 
|)iua No. ii, Iliat on 24th March 1943, Punjab Government passed an order releasing me 
(roin Campbellpur Jail, and on tlie same dale passed another order ordering my detention 
in Dharamsala sub jail’. This allegation does not in any way amount to a contradiction of 
the facts which are evidenced by the two mders and tlie question, therefore is one of 
interpretation of these two ordei*s. Alioi considering the matter I have no doubt that what 
was intended by the Punjab Government was merely to transfer the petitioner from one 
place to another. If on this part of die case any allegation had been made by the petitioner 
inconsistent with the two orders produced or any statement had been made from the bar 
that eidier counsel representing die petitioner had nformation from the petitioner diat the 
lin ts were not as stated in these two orders, perhaps I would have ordered the production 
o| the petitioner to make his statement. But in the absence of any such allegation I do not 
‘M'e any reason to require Uie petitioner to be bn.ught here. 

Kven if the second order made by die Punjab Government on 21di March may be held 
to be a fresh and independent order directing the petitioner’s detention as distinguished from 
an order prescribing a place for his detention, the legal position is not at all affected 1 he 
C’eiitral Government and the Provincial Goveniineiit lias concuiTent jurisdiction and the mere 
•'act that an order of the Central Govt, is followed by a similar order by the provincial 
(hivernment does not have the effect of making die Central Government's order inoperative 
and thus incapable of extension under the provision to s' rtion 9 widiout a similar order of 
exteirsion by the Provincial Govemmeru. 

As regards the second point the position appears to be as is stated in the affidavit of 
Mi Bourne, that the petitioner was airested on receipt ot telegraphic instructions from the 
Government of India. As at tliat time the Punjab Government had not received any order 
under rule 26 from the Central Government and there was no offence under investigadon the 
unly course that the Punjab Government could adopt was to have the petitioner arrested under 
I'ule 129. Subsequently an order under rule 26 from the Centi'al Government was received 
anil here is no allegation before me in the affidavit that the order of detention dated the 9tli 
Mcirch 1942, was not made by the Central Government on that date. I, therefore hold that 
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no ciise for an order under section 491 of the Code of Criminal Procedures has been made 
out and dismiss this petition. 

Let a copy of this order be sent free of charge to the petitioner. 

30tli January' 1945 Signed M. Munir 

Judge, 

, Bajirao Yamanappa Hatgar and others 
• Applicants v. Emperor [Chagla* and 
Gajendragadkar* J J. (10 April 1945)) 

AIR, Vol. 33, 1946, Bombay, p. 32 

Ciiminal Applications Nos 426, 427 and 428 of 1944, Decided on lOth April 1945. 

R..A. Jahagirdar and D.M. Ahavale for Applicants. 

C.K. Daphtary (Advocate-General) and ,S.G. Patv'ardhan (Asst. Govt. Pleader). 

Chagla J. ~ 'Phis is an application under S. 4f)L Criminal P.C. it seems that on 22nd Mli\' 
1942, one S.V. Ghatnatti, Sub-Inspector of Police, was murdered at Kerur. In connexion with 
that offeme the applicant was arrested on 27th August 1942 and he along with others tried 
by the Sub- Divisional Magistrate, First Class, Southern Division Bijapur, under Ss. 147 and 
1H() read with S. 149 Penal Code. 'Fhe applicant was released on bail by the Court on 7th 
October 1942. The trial of the case went on 9th IDth, 14th, 15th, and 16th October 1942, and 
on 11th May 1943. On all these days the applicant appeared at the trial. ITiereafter ho 
absconded. On 24th May 1943 the I>istnct Magistrate, Bijapur issued an order under R. 21) 
Defence of India Rules for the detention of the applicant in the Belgaum Central Prison for 
one year from the date of arrest. On 4th January 1944, a proclamation under S. 87 Criminal 
P C., was issued for the arrest of the applicant, and he ultimately surrendered to the District 
Superintendent of Police, Bijapur on 8lh April lf44. In the meanwhile the case against the 
other accused was disposed of on 14th September lf43, and all of them were acquitted. On 
hth June 1944 the District Magistrate Bijapur sanctioned the withdrawal of the case against tlie 
applicant and an order for his acquit was made by the Resident Magistrate First Class 
Bijapur on 24th June 1944. On 23rd May 1944, the (Jovemment of Bombay issued an order 
cl.{b) of sub s. (1) of S. 3 of Ordinance 3 of 1944 71ie Government under S. 9 of the Ordinance 
directed that the order of 23rd May 1944 should continue in force. 

Ilie applicant has been in detention since 8th April 1944 and his contention is tliat his 
detention is illegal and he should be set at libert)'. 'Fhe applicant is at present detained under 
an order of the Government of Bombay dated 6th November 1944 and we have to consider 
whether that order is valid and whether the detention of the applicant under that order is 
legal. Section 10 of Ordinance 3 of 1944 provides that no order made under the Ordinance 
shall be called in question in any Court, and no Court shall have power to make any order 
under s. 491, Criminal P.C., in respect of any order made under or having effect under the 
Ordinance or in respect of any person the subject of such an order. But it is clear that the 
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jurisdiction of the Court is only taken away provided the order on which the Government is 
I flying is an order made under the Ordinanc e . It must be made by the detaining authority 
in die proper exercise of its powers. It would not be an order ‘made under the Ordinance’, 
it was made merely in the colourable exercise of its power or if the detaining authority 
exceeded the powers given to it under the Ordinance. Ihe defining authority must satisfy 
ll'C Court that it has complied with all die rules ot procedure laid down in the Ordinance 
and has observed all the safeguai'ds. l"he order must not be made for an ulterior purpose •— 
a purpose which has no connexion with the security of the SUite or the efficient prosecution 
of the war. 'The order must not be intended to oveiride the ordinary powers of die police foi 
the investigation of a crime or to suspend the ordinary crnninal tribunals of the land oi prevent 
them irom exercising their ordinary jurisdiction. I he powers conferred on the exi^cutive under 
the Ordinance are for the purpose of preventive detention and they are not punitive in their 
nature. Ihe executive must not detain a subject in order to punish liini for what he has already 
(lone but in order to prevent him from doing something which in tlie opinion of the executive 
IS likely to affect the safety of the Slate or the efficient prosecution of tlie war. It is not competent 
to the Coiut to inquire into the sufficiency of the materials and the reasonableness of the 
grounds on which the detaining authority was satisfied that it was necessity to make the order. 
Hut if any reasons which influenced the deUiining authority in making the order appear on 
the lecoiib incru Court can scrutinize them in order to see what was the condition of the 
mind of the detaining authority when it made the order. These principles which 1 have stated 
dearly emerge from the various decisions of the Federal Court and the High Courts in India 
which have been cited at the Bar. In A.I.R. 1!M4 F.C. Hi) Sir Patrick Spoils, CJ. delivering 
the judgment of the Federal Court, observed (p. 93). 

in uui judgiiicnt no furtlier curtiiihnciit of tire power oi tlie Court to mxesUgatc and interfere witli 
ordcMs for detention has been impo.sed by Ordinance 3 oi 19 M. Ihe Court is and will he still at liberty 
lo investigate whetlier an order purporting to have been made under R. 2() and now deemed to be 
nidde under Ordiruuice 3 or a new order pu» porting to bu .i idc under Ordinance 3 was in fact validly 
niiule, in (exactly the same way as immediately befoie L jiroinulgation of the Ordinance. If on 
eonsuleration the Court comes to the conclusion lliat it was not validly made on any ot tJie giounds 
indicated in any of the long line of decisions in England and t]ii.s rountiy' on tlie subject otlicr tliaii 
the ground that R.2(i wjis ultra vires, S.IO of Ordinance 3 will no miire prevent it from so finding than 
S U) Defence of India Act did. Such an invalid order tTiough purpoiiing co be an order, will not in 
lact be an order made under this Ordinance or having effect by viitue of S. b as if made under tliis 
Ordinance at all for the purposes of section 10. 

And Harries CJ., in A.I.R. 1944 lah. 378 in the course of his judgment said (p. 375); 

In iny judgement R. 129 cannot be used legally for any puipose omer tlian that for what it was intended 
namely to ensure inter alia the security of tlu Slate and tlie efficient prosecution of the war. 

To a.se it for some entirely different purpose wholly unconnected witli the security of the State or 
tlie efficient prosecution of the war is in my view a misuse of the powers given by that rule and an 
order passed for such purposes cannot be said lo be an order under R. 129, Defence of India Rules. 

Further on the learned Chief Justice obscived. 

It would in my view be extremely dangerous to hold that the police or the Provincial Government 
had any right to detain persons under R. 129 unless the order was made w'ith the object of making it 
impossible for the person detained to interfere with matters connected with the defence of India or the 
^flicieiit prosecution of tlie war. 
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With respect I entirely agree with these observ'alions of the learned Chief Justice and m 
our opinion these observ'ation apply as much to on order made under Ordinance 3 of liMt 
tis to cUi order made under R. Defence of India Rules. In this case the order made h\ 
the Ciox emment of Bombay is valid on the face of it. Ihe original order was made on !23icl 
May 1944 and it purports to order die detention of the applicant because the Government oj 
Bombay Wiis satisfied that it was necessaiy to do so with a view to preventing the applicant 
from acting in a manner prejudicial to the public safety and the maintenance of public ordei 
and the order of hth November 1944, directs that the original order shall continue in fmee 
which direction w;ls given by the Goveniment of Bombay after a further consideration oi all 
the circumstances of the case. It is therefore, for the applicant to satisiy us that it Wits not 
validly made on any of the grounds which I have indicated above. 

lOmiUed: Reference to Emperor v. Shibnadi Banerjee ;uid discussion on ‘Govcinoi's 

satisfaction' — Ed.) 

It IS further contended bv the applicant that he is detained not for any purpose < onnei led 
with the securit\' of the State or the efficient prosecution of the war but in order to punisli 
him tor the alleged offence in connection with the murder of S.V. Ghatnath. It is urged ili,ii 
because the prosecution in that case did not have sufficient evidence to warrant his conviction 
the Government availed themselves of tlie powers under tlie Defence of India Rule.s and 
under Ordinance 3 of 1944, and detained the applicant in custody having failed to sei me hi.s 
convicuon by due process of law. It is pointed out that the Di.strict Magistrate made the onl»T 
on 24th May 1913 only iifter the accused had absconded on 12tli May 1943, that if CFOveninirni 
had any ; nateiials to suspect the applicant of any activities prejudicial to the safety of ilu? Stau 
or the eiticient prosecution of the war an order under R. 2() Defence of India Rules wonlil 
ha\ e been made long prior to 24Ui May 1943 and that the order of 24th May IMA was madn 
in order to detain tlie applicant in connection with his alleged connection with the murder ol 
S.V. Ghatnatii. It has to be remembered that the order of 24lh May 1943 was made 12 da\s 
after the accused had absconded and the District Magistrate in his affidavit swcais that he 
satisliecl trom reports and information received bv him from re.sponsible sources that vm(1i ;i 
view to preventing the applicant from acting in a manner prejudicial to the defence of Bniisli 
India the public safety, the maintenance of public order and the efficient prosec ution oi die 
war It was necessarv' to make the order. It is not open to die C'ourt to go behind this stalemiMit 
of the learned District Magistrate. Whedier he had sutficienl materials or whether the grounds 
on which he acted were reasonable is not foi the Court to inquire into and therefore in oui 
opinion it is not open to die applicant chidlengc the order made on 24lh May 1913. With 
regard to the order of 23rd May 1!)44 Mr Drewx^ in his affidavit says that ‘there is a note 
wntien on 21st May lfl44 by His Excellency the Governor’s Secretary^ Mr Symington that Ilis 
Excellenc y agreed to the dotonlion of the applicant’ We have seen this minute and what the 
minute says is this. 

His f.xcellency agrees to die detention as propo.sed pending consideration use of the CriiTiiiial lubes 
Act 

ITiis minute clearly shows that the Govcmoi was considering the use of the Criminal Trilirs 
Act against the applicant and pending his decision on that c^uestion he agreed to the detention 
of the applicant under Ordinance 3 of 15)44. Now the considerations which must weigh with 
the Governor in deciding whether he should use the Criminal Tribes Act against the appli^ 
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or not are quite foreign to those which must weigh with him in deciding whether he should 
detain the applicant under s. d of Ordinance 3 of 1944. The scope and ambit of the Criminal 
IVibes Act have no bearing upon the purpose for which the extraordinary powers vested in 
ihe executive have to be exercised under s.3 of the Ordinance. In our opinion tliis minute of 
Mr Symington throws a flood of light on tlie condition of mind of detaining authority when 
it made the order. Its mind was directed not on what it should have been directed to, namely, 
the question of the security of the state or the efficient prosecution of the war, but it was 
directed to the more parochial and limited question as to whether the Criminal IVibes Act 
sluujld be used or not against the applicant. 

It is unnecessary to emphasize that when wide powers are given to the executive to deprive 
His Majesty’s subjects of their liberty witliout die intervention of the Courts of law, the detaining 
audiority must consider each case with that caie and caution which the exercise of so 
tremendous a power should call for. Hie liberty of the subject is not to be lightly taken away. 

I he satisfaction which the law requires on the part of the detaining authonty before a subject 
c an be detained is a reasonable satisfaction — a satisfaction not vitiated by any consideration 
which is foreign to the scope and object of Ordinance 3 of 1944. In this case, in our opinion, 
it IS foreign to the scope and object of ordinance 3 of 1944. In diis case, in our opinion, it is 
impossi*^h- ‘ : hold that the (government of Bombay was reasonably satisfied that it was 
nece.ssary to detain the applicant with a view to prevent him from acting in a manner prejudicial 
to the public safety and the maintenance of public order. 

It is contended by the learned Advocate-General that even though the order of 23rd 
May 1944 be bad the applicant is detained not under that order but the order of (3tli 
November 1944, and that order on the face of it states that it was made after a further 
consideration of all the circumstances of the case, and the affidavit of Mr Drew furtlier bears 
out the fact that His Excellency tlie Governor considered the case of tlie applicant before 
his detention was continued under that order. I take it that all the material were before His 
Excellency the Governor when he maue the ordei n 23rd May 1944. After that date, the 
applicant continued to be in detention and was never free even for a single hour. Therefore 
he could not have done anything between 23rd May 1944, and ()lh November 1944, to 
cause the Government of Bombay to be satisfied that his detention was necessary. The 
learned Advocate-General says that further materials about his activities prior to his detention 
might have been placed before the Government of Bombay. We refuse to speculate and 
certainly not to the prejudice of the subject. It was open to the Government once the original 
order of 23rd May 1944 was successfully challenged to place further materials before the 
C’ourt, but it has not chosen to do so. 

But it is unnecessary to consider this argument further ! recause in our view when the order 
of 23rd May 1944 . is invalid, the ord.* of 6th November 1944 must also as a necessary 
consequence, be equally invalid, because all that the order of 6th November 1944 does is to 
direct that the original order of 23rd May 1944 shall continue in force, and if the original 
order is bad, the subsequent order directing it to continue cannot validate it. Ihe position 
might perhaps have been different if the Government of Bombay had a fresh order under s.3 
of the Ordinance bu^. that they have not done. In our opinion, therefore, the order of 23rd 
May 1944, and the order of 6th November 1944, extending the former order are invalid, and 
ihe detention of the applicant under these orders is illegal. 

We, therefore, direct that the applicant should be immediately set at liberty. In Applications 
Nos 427 and 428 of 1944, which are also application under s. 491, Criminal P.C., our decision 
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is the s^uiie on the same grounds, and wc direct that the applicants in both Uiose applications 
be also set at liberty immediately. 

Order accordingly 

R.K. 

, Laxman Prasad Sharma — Applicant v. U.P. 

• Government and another — Opposite Party 
[Madeley and Misra J J. (7 May 1945)) 

AIR, Vol. 33, 11)46, Oudh, p. 

Criminal Misc. Appln. No. 138 of 11)44, Decided on 7th May 11)45. 

Order - This IS an application under S. 491, Criminal P.C., praying that the pctitionei 
Laxman Prasad Sharma, a detenu in Fyzabad District Jail, be ordered to be released from 
Jail custodv. llie applicant is a resident of Sikandrabad, District Bulandshahar. In 1941, Sharnui 
was prosecuted at Bombay for the offence of procuring a forged passport, but for some reason 
the prosecution was dropped on 2 1st January 1942. Meanwhile on 3rd Jimuary lf)42, an oidei 
under R. ‘ o, sub-rule (1), els. (d) and (e), Defence of India Rules, framed under S.2, Defence 
of India Act, was passed against him by the Government of India. Sharma was required h\ 
that order to proceed immediately to Sikandarabad, to report himself on arrival there to llio 
Superintendent of Police, Bulandshaliar, and tliereafter to report himself at weekly intervals 
at Sikandarabad police station. We need not concern ourselves with what the applicant did 
after the serv'icc on him of the aforesaid order. It is sufficient to mention that he w;ts evenliialK 
arrested by tlie Police at Raksaul in the Province of Bihar under R. 129, Defence of India 
Rules, on 1 1th Februars' 1942. llie relevant portion of R. 129 provides: 

i'2) '(Ij Anv police officer or any other officer of Government empowered in tlits behalf by geneniJ 
or special order of the Central Government (or of die Provincial Government) may anesl without 
A arrant anv person whom he reasonably suspects of having acted, of acting or of being about to act 
(a; wTth intent to assist any Slate at war with His Majesty, or in a manner prejudicial to the public 
safely or to the efliciPiU prosecution of war’. 

(3) llie arrest wa.s apparendy in consequence of some activity which brought him within 
the scope of die above clause. It seems that soon after the authorities in the province got the 
news of Sharma’s arrest they ultimately succeeded in bringing him to Bulandshahiu. 'Fherc* 
he was convicted under R. 26 (6), Defence of India Rules, iifter a regular trial and sentenced 
to undergo rigorous imprisonment for two years and to pay a fine of Rs 5(X). The convic tion 
was upheld by die Sessions Judge of Bulandshanhar and later on by the High Court of 
Allahabad though the sentence of fine was eventually remitted. 

(4) 'Die period of imprisonment would in normal course have expired on 2nd June 1944. 
The applicant however says that he was due to be released fiom Fyzabad Jail where he wiis 
then confined on 27th January 1944 because he had earned some remission for good conduct. 
Whether this was so or not is little consequence in view of the fact that on 14th January 1944, 
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an order (No. 259 C.X.) was passed by the (joveriiment of this province* under R. 20 (1) (b). 
Defence of India Rules, saying that the (hjveinm(‘nt wjis satisfied regarding tlie necessity to 
detain Sharnia in order to prevent Iiis acting in a manner prejudicial to the pros, cution of 
the war, to the defence of British India, or to the public order and directing that the applicant 
be detained in custody of the Superintendent, District Jail, Fyzabad, until further orders. It 
will be renienibcred that on account of some legal defect in the form in which R. 2(3 stood 
and which, the Federal Court held rendered it ultra vires, a new f)rdinance known as Restriction 
and DetenUon Ordinance (Ordinance No. 3 (111) of 19'U) was brought into force from 15th 
January lf)44. By virtue of S.(3 cl. (2) thereof orders under R. 2() were deemed to have been 
niadc* uiidc^r S.3 of tlie new Ordinance and were to be.* given effect as such. Section 3 empowered 
the C'cmtral Government or the Provincial Government to pass an order directing among other 
things that a pei-son may be detained, if the Government concerned was satishod that it was 
necessary to do so with a view to prevent him from acting in a manner prejudicial to the 
tlefence of British India, the public safety, the maintenance of public order, His Majesty's 
lelations with foreign powers or Indian States, the maintenance of peaceful conditions in tribal 
areas or the efficient prosecution of the war. Section 7 nmdered it obligatoiv on the authority 
which passed the order to communicate to die person affected thereby as soon as possible 
the ground’ on w'hich the order vvjis made against him so far as this could be done without 
making disclosures which may be inconsistent widi public interest. Fhe object was to enable 
till* detenu to make representation to the authorities who weie invested with the power to 
leview the order. By force of S.9 of the Oidinarue an order made or deemed under the 
provisions of S.(3 to have been made under S.3 wa.s operative for a penod of six months only, 
and if it was desired to continue the detention for fiirthei period of six months an order in 
that behalf could be passed after a further consideration of all tlie circumstance of the case. 

(.3) It appears that during die first period of his detention the applicant was not served 
with aiiv notice iis contemplated by S.7. He nevertheless made a representation to the 
< hwernment of 31st januaiy 1944. FAideiillv it failed ui achieve its purpose, foi Hts Kxcellency 
ilu* (u)vernoi after a further consideration of all the circumstances of the case directed 
(ontinualion of detention under S.3 (1) (b) on l id. July 1944. Fhe applicant alleges that ever 
since his detention began he made se^'eral attempts to approach this Court by applications 
under S.491, Criminal P.C^ "Fhe only petition, however, which reached this C^ourt and with 
\\hi( h w’e are how' concerned is the one dated 24th No\ ember 1944. On behalf of the opposite 
party Ime copies of the orders, dated 14th January 1!M I and 14th july 1914 duly authenticated 
by the Home Secretaiy have been produced in evidence. 4he first of these orders purports 
to have been made by the Provincial (joveriiment and the second by His Excellency the 
(lovernor. Both of diere were signed by the Home Secreiaiv and purport io have been piissed 
alter the authority concerned w’as satisfied in respect of the relcwant matters. In view of S. Hi 
(2) of die Government of India Act and S.IO (3) of Ordinance 3 (III) of 1944 it must be 
piesuined that the orders were in fact passed by the appropriate authority. The only ground 
upon which it is in our opinion pennissible to attack the aforesaid order is that they constitute 
a Ir.iiul upon the statute, in other words that thought diev sav diat the authority mentioned 
ilu rein was satisfied, it did not in fact entertain the belief that it is said to have entertained. 
I lie burden of substantiating the plea as to the fraudulent nature of the orders rests of die 
applicant. We recognise that it is a burden difficult to discharge. "Fhe difficulty, however, 
tannot be availed of for relation of the ordinary’ rules of proof. 

(h) In times of grave emergency and nation^ danger it is natui id and eminendy expedient 
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in the defence of the country that wide powers of executive discretion should be invested in 
some authority^ which can be trusted to use diem as and when circumstances imperatively 
demand dieir use. ITie interests of public liberty have perforce to be subordinated to the 
paramount consideration of public safety. The necessity of curtailing the fundamental rights 
of the subject is left to the Judgment of some pers«)n or authoiity, who by his or its position 
Ikis the information, which is often confidential imd who can determine with due regard to 
the lights of the subject whedier an action in a piuiicular case is called for. In this counts 
the satisfaction of such authonty has been made by the statute the sole safeguard against an 
uninented or wanton infringement of die freedom of the people. The good faith of die aulhoiii\ 
being dius presumed, if a person comes to Court on the allegation that his detention undri 
Rule 2t), Oefonce of India Rules, or under S..‘i of Ordinance 3 (III) of 1944 is illegal oi 
improper, it lies on him to establish that what purports ex facie to be an order under the 
ai'oresaid provisions w'as in fact not in accordance with them. On the principles enunciated 
in 1942 A.C. 200 and 19-12 A.C. 28-1 it is clear diat a Court of law empowered to exercise 
)un.sdiction under section 491, Criminal P.C., cannot sit in judgment as a Court of appeal foi 
scrutinizing the correctness or otherwise of die exercise of discretion by die Provincial 
Ch3\ eminent of the Governor Since the CJovernment or India Act and the Ordinance obviousK 
intend that the reasons or infoimations which have impelled the authority concerned to lakf 
action should not be subjected to a public judicial investigation, we cannot persuade oui^elves 
to examine the sufficiency or the validity of die audienticity of the information. 

(7) We have therefore to confine ourselves as we have said above to the question wliethci 
the applicant has succeeded in proving any fraud on die part of the authorities who passed 
the orders. I Its case, as presented to us at the bar Ls that the Government of India became 
jealous of the privileges which the applicant, as a joint managing director of a Ciimpanw 
acquired from the Government of Nepal bv a lease in 19rW. It is said that expiession \\\is 
given by Dr Cyril Fox, Director of Geological Surve'y of India, to the desire of the C.'entral 
Ciovernment for a sublease and on die proposal being turned down a threat was exlciul('<l 
to Sliarma that dire consequence would folhw. Ihe prosecution in Bombay, die subscqiicni 
order of restraint, arrest, imprisonment and deieriuon and die later attitude of the Provim i.d 
(iovernment and the Jail Superintendent are all, it is urged, the result of jealousy on the pait 
of the Government of India and of the hostility conceived by Dr Fox. The evidence produced 
by the applicant to prove these senous and on the face of them somewhat fantastic, assertions 
has only succeeded in showing (a) that there existed in Bombay a Company known as the 
National Mining and 'Frading Company, I-td., and that Sharma was one of its joint Managing 
Director, (b) that a mining lease was obtained by the Company from Nepal Government in 
1931, (c) that in 1940-1941 the Company on the request of Dr Fox sent certain mineral 
specimen for his examination and (d) that an officer of the Government of India was intending 
to proceed to Nepal for inspection of some mines. 

(8) We arc unable to find in die documents produced on behalf of the detenu (and they, 
we may mention, include a number of letters written by the Director of Geological Suivcy of 
India) any reference to a projected sub-lease or to a threat. The correspondence betwern 
Sharma and Dr Fox is couched in ordinary courteous language and ends with an expression 
ol regret that it had not been possible for him to examine the mineral specimens submitted 
by the applicant till then. In order to come to a conclusion in favour of the alleged hostility 
we are asked to accept as proof the facts narrated and the suspicions expressed in two affidavits 
sworn by the applicant and filed in this Court by his counsel. It is urged that In the absence 
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of any counter affidavit from the opposite party they must be regarded as true representation 
of the circumstances which were responsible for the attitude of the Provincial authorities. In 
(jur opinion it was not incumbent on the opposite party to controvert the correctness '4 events 
or to dispel the suspicions to which the detenu swore. It was, we think, no part of the duty 
of the Government Advocate to proceed to disprove that which had not been satisfactorily 
established. Sweeping affidavits of the kind before us do not inspire confidence. When in 
addition they proceed from an interested person and remain otherwise uncoixoborated, they 
cannot be given any evidential value. In order to bring home the charge of fraud the learned 
counsel for Sharma had further invited our attention to the communication sent to his client 
on ‘23rd December 1944 by the Home Secretary in pursuance of S.7 of the Ordinance. ITiat 
secUon provides as follows: 

(9) Where an order is made in respect ol any person under clause (b) of sub-section (1) 
of 3.3, as soon as may be after the order is made and when before the commencement of 
this Ordinance an order has been made in respect of any person under cl.(b) of sub-rule (1) 
of R.2f» of the Defence of India Rules, iis soon as may be after the commencement of this 
Ordinance, the authority making or which made the order shall communicate to the person 
affected tiiereby so far as such communication can be made without disclosing facts which 
ihe said audiority considei's it would be against public interest to disclose, the grounds on 
which die order has been made against him and such other particulars as are in the opinion 
(if such authority sufficient to enable him to make if he wishes a representation cagainst the 
order and such person may at any time thereafter make a representation in writing to such 
authority against the order and it shall be duty of such authority to infonn such person of his 
right of making such representation and to afford him the earliest practical opportunity of 
doing so’. 

(10) 'Ilie communication to which reference has been made by the learned counsel for 
the detenu is as follows: 

(11) In pursuance of S.7 of the Restriction and dcti i tion Ordinance 1944 (No. Ill of 1944), 
)'ou, I^man Prasad Sharma, son of Ghasi Ram, resident of Sikandarabad, District Buland- 
shahar, are informed that the grounds for your detention were that you were actively supporting 
iuid helping the underground organization of the mass movement sanctioned by Congress in 
the resolution of 8th August 1942 which was calculated to impede die successful prosecution 
of the war. 

(2) You arc informed that you have right to make a representation writing against the 
order under which you are detained. If you wish to make such a representation, you should 
address it to the undersigned and forward it through the Superintendent of the Jail as soon 
ics possible. 


(Signed) C.M. Kcr. 
Home Secretary to Government, 
United Provinces. 

(12) The argument which is based upon this rommunication is that since tlie applicant has 
been constantly in custody after his arrest at Raksaul in February 1942 he could not have 
^opported or helped the underground organization which was sanctioned by the Congress 
l^bout six months later in August 1942, and as this constituted the sole ground for detention, 
it must be regarded as an afterthought designed merely to camouflage the real intention 
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underlying the orders. Fhe argument at first sight looks somewhat plausible, but having regard 
to the fact that the undeiground mass movement, though sanctioned by the Congress on Hlh 
August 1942, had existed long before that date, it is conceivable that during the period of his 
iinpiisonmont or before it tJie applicant actively supported or helped it. It is not necessary foi 
us to look for tlie evidence to prove tliat he did so. It is sufficient tliat the provincial Government 
iuid His Excellency the Governor were satisfied that he did. Finally it is contended that ilu* 
delay in communicating the gTound.s of detention to the detenu and tlie attitude of the jail 
Superintendent in refusing legal iis.sistaiice and withholding his previous hubeiis corpus 
applications exhibit a malice which must have been inspired from interested sources nanu lv 
the (.Government of India or Dr Fox. Fhere is no evidence whatsoever in support of iIils 
contention and the suggestion appears to us to be ridiculous. 

(Id) rhere are some matters, however, which have come to our notice in tliis ciise ami 
which call for serious comment. We have mentioned above that the firet order of detention 
Wtis passed on 1 4th January 1944, and that it expired on I4tli July 1944. \Vc have also staiid 
that S.7 of the Ordinance imperativelv enjoins that the detenu must be supplied with tin* 
grounds of detention as soon as possible. We obscive in this case that die provisions ol S.7 
were altogether ignored throughout die period of the first detention. During the second period 
which comment cd on 14th July 1.9 H, the lequisite notice was not issued by the oHitia! 
concerned til! over five months had elapsed, and the detenu had succeeded in getting his 
present application forwarded to this Court. It is diiTicult to believe that till 23id Deteinbt r 
1944 it w,is against public interest to inform Sharma of the charge. In our opinion the inordinaii 
delay m sending the notice, displays either negligence or indifference. 'Fhe ordinance presenhrs 
no method by which the detenu can enforce the pnvilegc which the suitute confers on hmi 
v\iih the a\()wed object of enabling him io obUiin redress in die only way possible, (iieati i 
vigilance is dierefore necessary^ and in appropriate circumstances wc conceive that an (uiii.ssion 
to give effect to the intention of the statute may necessitate a finding that the detention though 
not illegal in its ongin had become improper widiin the meaning of S. 491, Ciiminal !*.(' 
Fortunately in lhi.s case no real prejudice has resulted by the inordinate delay. We sa\ this, 
because the applicant did in fact make a represenUiUon on dlst January' 1944 disclosing In's 
whole case, and His Excellency the Ciovernor after a further consideration directed (he 
detention to continue. There is also die furdier tact that Sharma when .served with die grouiul 
ot his detention did not choose to represent his case again. 4'he obvious conclusion is diat hv 
d d not feel any necessity for it 

(1 1) W'c also consider it necessary to express our disapproval of the conduct of the i.ul 
authorities in denying to the detenu all facility for obtaining legal assistance in order to 
this Court by a habeas corpus application and in withholding his petition under S. 491, Criminal 
P.C., which was handed ovei to the SupenntentVnt, District Jail, Fyzabad, on I7th Fcbniaiy 
1944 We have no hesitation in saying that the allegations of the applicant in this behalf ai<* 
subs'tantially correct. It appears that on 3rd Februaiy 1.944, Sharma addressed a letter tJ» 
Mr R.F. Bahaduiji, a senior Advocate of this Court, requesting him to move the Chief Coini 
for this release. In this letter he enclosed a cheque for 20 for meeting the necessary expenses. 
'ITic letter and the cheque were handed over Uj the Superintendent but were retunied to die 
detenu. ITie latter then himself drafted a petition in the nature of habeas corpus and gave it 
to the Superintendent for transmission to this Court along with the same letter and the cheque. 
We have an affidavit sworn by the Superintendent which states that the letter and the cheque 
were forwarded by him to the Inspector Generd of Prisons on 2nd April 1944. llie delay in 
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taking action is noticeable but what is more significant is that he does not deny the applicant's 
allegation regarding tlie handing over of the petition to him nor does he explain why it was 
not forwarded to this Court in the ordinary course. It appears tliat the detenu twice complained 
to the Deputy Commissioner l^yzabad, regarding the altitude of the Jail Superintendent, once 
in the beginning of August and again in September 1914. He handed over to these officers 
copies of the petition of 17th February 1944 as well as a reminder dated 31st July 1944 which 
he had addressed to this Court, T he Deputy Commissioner wrote the Government Advocate 
in August 1944 enquiring about the fate of Sharma’s application. The papers which Shamia 
delivered to the Deputy Commissioner in August are idso now on the hie. We further know 
that sometime in September or October the Deputy Commissioner communicated with the 
Home Secretary regarding the complaint and he was directed to inform the detenu that his 
application must be submitted to this Court in the manner prescribed therefore (vide Home 
Secretary’s letter No. 6208/C.X., dated 12th Oclobei 1944 a copy of which is on the record). 

(15) It was after this information was conveyed to Shaima that his application dated 24th 
November 1944 was eventually forwarded. Strong <"xception has been taken in other provinces 
to a similar conduct on the part of Jail authorities. Fortunately in this province this is the first 
case in which an irregularity of diis kind has tome to our notice. If has been observed in 
A I R. I-.ih. 142 and it will bear lepetition that petitions under S.491, Cr. P.C. must be 
lorwarded to the Court with utmost expedition. I'hey demand urgency and laxity in these 
matters ( annot be countenanced. It may be that the officer concerned was under tlie impression 
iliat an application under S.491, Cr. P.C., did not lie in view of section 10 (1) of the Ordinance 
but this is no ground for withholding it. It must be pointed out that the power to decide 
whether a petition addressed to this Court is or is not competent vests in this Court alone. 
We hope tliat our calling attention to lliis kind of behaviour on the part of those concerned 
will suffice and tliat in future scrupulous care will be exercised by those in charge of forwarding 
such applications from persons entrusted to their ci»4ody. 

(Hi) Before we close tliis judgment we think w( ought to make a reference to another 
application received from the detention bth April 1945, complaining that tlie Jail authorities 
had transfeiTed him to Central Prison, Agra, on l!K»i March 1945, and had thus removed him 
from the Jurisdiction of this Court. It was prayed that the Inspector General of Prisons be 
ordered to transfer the petitioner to Lucknow Jail and that certain facilities for legal advice 
and filing of documents be granted to him. We are informed that the transfer was made under 
some mistake and tliat the applicant has since been brought back to Lucknow. His counsel 
have in due course filed the documents on which reliance was placed and gave him full 
assistance. It is, therefore, not nccessar)' to pass any orders on this application. As we arc of 
o[)inion that the orders of detention o^ I^xmaii Prasad .vere not passed fraudulently, we 
dismiss his application under S.491, Cr. I'.C. Tlie petitioner’s learned counsel has asked us to 
leitify under S. 205 of the Government of India Act, tliat the case involves a substantial 
question of law as to the interpretation of that Act and is fit one for appeal to the tederal 
Court. No such question has been argued or is in our opinion involved. Ihe certificate is 
atcordingly refused. 


I).S/D.H. 


Application dismissed. 



Gandhi’s Charisma 


It was the three-week fast by Mahatma Gandhi frnm the middle of February that brought 
home to the British Government the enormous hold tliis seventy-three year old man still had 
over politically conscious persons in India. The European element in the administration reacted 
unsympathetically, some of them taking a calculated risk about letting him die in custody 
Nevertheless, the resignation of three Indian members from the Viceroy’s Coimcil (Doc. Nos l.l 
& Hi), and the conference of fifty' five promintMit public figures in Delhi on 20 Februar>' 
(Doc. No. 20) indicated that the Raj was far from winning the battle for the loyalty of tlu* 
Indian masses. As the Quaker journalist Horace Alexander* observed in a pamphlet published 
in 1044, after having spent fourteen months in India in 1042-43 with the Friends Ambulance 
Unit, ‘People who came to Poona angry and pessimistic after visiting Mr Gandhi’s bedside 
went away cheerful, hopeful, courageous’ (Doc. No. 39). We have already noted, in tlie conlexi 
of discussing Censorship of the press, how the Government found die press coverage of the 
fast profoundly disturbing,^ and it was anxious to provide no excuse for any belief that die 
Raj respected him as a person. Doc5 40, 42, 45 indicate how the Bengal government prohibiit d 
any official statement of condolence should he die while in custody. However, the same 
documents s.*‘Ow that it was reluctant to ban mourning by other people, provided law .uul 
order was not affected. 

Hie dog that did not bark in the night-time when a thief came provided a useful duo to 
a famous detective in fiction. By the same criteria, if'we look into the types of people who 
did not express any concern during Gandhi’.s fast we can identify the apologists of the Raj. 
Many individual Muslim public figures voiced their concern (Docs 10, 12, 13) but diero was 
no expression of anxiety from the Muslim League. In Bengal the C.P.I. mobilized its Muslim 
supporters to show their distress. (Doc. No. 34 C’hapter XVIII) Attitude of M.N. Roy and ilio 
R.D.P. was indifferent (Doc. No. 2^i). 

However, by May 194^i the Raj had realized that it was more likely to retain some of its 
dwindling prestige if it released Gandhi unconditionally, an act which was universally wd 
corned. (Doc. No. 43). 

I See above, main introduction 

Other Documents Relevant for this Chapter 

1. Doc. 21 in Chapter I-B. 

2. Doc. 56 in Chapter I-B. 

3. Doc. 25 in Chapter II. 

1. Doc. 3 in Chapter VI. 
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Gandhi starts three week fast — News item in 
• Daily Worker (dt 6.2.1943) 


Daily Worker (Ixjndon) 
[NAI - MF Acc. No. 2430] 


Gandhi who is 73 years old, began a 21 days fast at dawn at the Aga Khan's pala'^c yesterday 
morning in Poona, he is under detention. 

He has announced that he will continue for three weeks on a diet of fruit juice and water. 
(Jandhi’s fast is a sequel to a long correspondence with the Viceroy, in which he repudiates 
the suggestion that Congress is responsible for the murders, train-wrecking and damage to 
propert)' which has taken place. 

Hie correspondence was published by the ^Tovemment of India yesterday, with an 
accompanying statement offering to release Gandhi for the period of the fast, which offer he 
has refused, stating that if released he will abandon the fast. 

It wa:* aUe- announced that the Government ol India proposed to issue in due course a 
lull statement on the origin and development of tlie movement which was initiated in August, 
and the measures which they have adopted to deal with it. 

2 • Sir P. Thakurdas’s appeal — News item in The Hindu 

fayakar Collection - File No. 527 
|NAI1 


Bombay y Feb. 10. 

An appeal to the Viceroy to release Mahatma Gandhi unconditionally witli a view to enabling 
him to review the conditions that have developed since his arrest in August last is made by 
^jir Purshotamdas Thakurdas* in a telegram he has sent to H.E. Viceroy on behalf of the East 
India Cotton Association. 
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3 , Correspondence between Gandhiji and Tottenham 
• (before the intended fast) published in The Hindu 

Jayakar Collection - File No. 527 
[NAl] 


New Delhi, Feb. 1 /. 

The text of certain letters that passed between the Additional Secretary to the Government 
of India in the Home Department and Mr Gandhi is published to supplement the Correspon 
dence already released to the Press, says a Press communique. 

Sir Richard Tottenham, Additional Secretaiy' to the Home Department, wrote to Mr Gandhi 
on February' 7. 

Dear Mr Gandhi, 

The Government of India have been informed by His Excellency tlie Viceroy of your intention 
as communicated to him, of undertaking a fast for 21 days in certain circumstances. They 
have carefully considered the position, and die conclusions that they have reached in die light 
(d such consideration are set out in the statement of which a copy is enclosed’ which thev 
would propose, in the event of your maintaining your present intention, to release in due 
course to thf Press. 

Tlie Government of India, as you v\ill see from their statement, would be very ridiu tant 
to see you fast, and I am instructed to inform you that, as the statement makes clear, diey 
would propose that, should you persist in your inteotion, you will be set at liberty for the 
puipose, and for the duration, of your fast as from the time of its commencement. During die 
period of vour fast there will be no objection to your proceeding where you wish, diough the 
Government of India trust that you will be able to arrange for your accommodation a\va> 
from the Aga Khan's Palace, 

Should you, for any reason, find youiself unable to take advantage of these arrangements, 
a decision which the Government of India gready regret, they will of course suitably amend 
ilir statement, of which a copy is now enclosed before it issues. But they wish me to repeal, 
with all earnestness, their anxiety and their hope that the considerations which have carried 
so much weight with them will equiilly carry' weight with you, and you will not pursue your 
present tentative proposal. In that event, no occasion will of course arise for the issue of any 
statement of anv kind. 

Yours sincerely, 
R. Tottenham. 


Gandhiji’s Reply 
‘No Fast if Released’ 

Gandhiji wrote in reply on February 8. 

Dear Sir Richard, 

I have very carefully studied your letter. I am sorry to say that there is nothing in the 
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correspondence which has taken place between His Excellency and myself, or your letter, to 
warrant a recalling of my intention to fast. I have mentioned in my letter to H.E. the conditions 
which can induce prevention or suspension of the step. 

If the temporary release is offered for my convenience, I do not need it. I shall be (juite 
content to take my fast as a detenu or prisoner. If it is for the convenience of the Government, 
1 am sorry I am unable to suit them, much as I should like to do so. I can say tliis much tliat 
I, as a prisoner, shall avoid, as far as is humanly possible, every cause of inconvenience to 
the Government save what is inherent in tlie fast itself. The impending fast has not been 
conceived to be taken as a free man. Circumstances may arise, as tliey have done before 
now, when I may have to fast as a free man. If, tlierefore, I am released, there will be no fast 
in terms of my correspondence above-mentioned. I shall have to suivcy the situation de novo 
and decide what I should do. I have no desire to be released under false pretences. In spite 
of ;ill that has been said against me, I hope not to belie the vow of truth and non-violence, 
which alone makes life livable for me. I say this, if it is only for my own satisfaction. It does 
iiu- good to reiterate openly my faith, when outer daikness surrounds me, as it does just now . 

I must not hustle the Government into a decision on tliis letter. I understand that your 
letter has been dictated through the telephone. In order to give the Government enough time, 
1 shall suspend llie fast, if neccssar)* to Wednesday next, lOth instant. 

.So far as the statement proposed U) be issued by the Government is concerned, and of 
which you have favoured me with a copy. I can have no opinion. But if I might have, I must 
sav that it does me an injustice. The proper course w'ould be to publish the full correspondence 
and let the public judge for themselves. 


Yours Sincerely, 
M.K. Gandhi. 


Government's Reply 

Sir Richard replied on February 8 as follows: 

Dear Mr Gandhi, 

1 am instructed to acknowledge the receipt of your letter of 8tli February , 1943, which has 
been laid before tlie Governor-General in-Couiuil. The Government of India noted your 
decision with great regret. Their position icmains the same, that is to say, they are ready to 
^*et you at liberty for the purpose and duration of voin fast. But if you are not prepared to 
take advantage of that fad, and if you fast while in detention, you will do so solely on your 
own responsibility and at your owm risk. Ii *^hat event you vviJl be at liberty to have your own 
medical attendants and also to receive visits from friends, with the permission of Government 
during tliis period. Suitable drafting alterations will be made in the statement which the 
Government of India would, in that event, issue to the Press. 


Yours Sincerely, 

. _ R. Tottenham. 

I Noi prink'd. 
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Reaction in Delhi on Gandhiji's fast and 
C. Rajagopalachari’s appeal — News item in 
The Hindu (dt 12.2.1943) 


Jav;ikar CollectiDii ^ File No. 527 
[NAl] 


Mr Wilham Phillips, IVcsident Roosevelt's Personal Representative, who had intended leavini; 
Delhi for Calcutta visiting Allahabad en route is likely to cancel the tour, in view of Gandhiji's 
fast and remain in Delhi to watch developments. 

It is not clear at all whether the Executive Council is unanimously behind the Vicerov's 
decision which has culminated in Gandhiji’s three weeks fast. When the arrests took place in 
August last, the whole world was informed tliat the decision had the unanimous support of 
all Indian Members of the Council. A similar claim, according to reports freely circulating in 
Delhi, will not be made this time. 

It is believed London gave Delhi a free hand to deal with the situation entirely aci ording 
to the di.scretion of the man on the spot, but Delhi had heavy commitments, having as.suic*(l 
provincial Governments six months ago that the methods by which the movement is pul df>\Mi 
and secondlv there would never be negotiations with the Congress leaders. 

An mtert ting feature regarding publicity arrangements is that while London issued the lull 
text of the Gandhi-Viceroy correspondence yesterday, Washington has only the Government 
of India communique, the rest being left to Sir G.S. Bajpai s* press correspondents. It is 
significant that exchange of views betw^een Gandhiji and the V^iceroy on the subject of r(*leiise 
for the purpose and duration of the fast and Gandhi’s reasons for rejection of the offer have 
been briefly summarized in the oflicial communique and the actual texts of messages ha\ r 
been withheld from publication. Incidentally, it i.s explained that should persons like Kaja]i 
renew' their application for interview witli Gandhiji, they are likely to be considered favourabK 


C.R/s Appeal 


Madras, Feb. / / 


Mr C. Rajagopalachariar has issued the following statement on Gandhiji’s fast. 

I have differed from Gandhiji and perhaps even more than that I have differed from the 
Ct>ngress. It is, therefore, difficult to find proper expression for my feelings on the fast that 
Gandhiji has undertaken. Nationwide grief and anxiety over the fast may be ignored by the 
British Government in India. 'Fhey may plant tliemselvcs firmly on their policy of repression 
undeflected by the fast. 'Ihcy believe that their case is so just and their exposition lhcre«)f so 
clear that there will be not a stir in world-opinion and even if there be any uneasiness in some 
quarters, it can in the last resort be checked through press-control. National goodwill is however 
a far more precious asset than temporary administrative success. 

Such success at the cost of goodwill is fraught with evil for the future. If we lived only lor 
the present, then why this war and all the carnage and suffering involved? "Fhe fiiturc cannot 
be won for the world through the administrative technique followed in Delhi. To maintain 



Gandhi's Charisma 1481 


the claim of trusteeship and its corollary of the right to impose even temporary rule over 
iinother people it is not enough merely to prove die ability to suppress them. The trustee 
should understand and appreciate the feelings of the people governed. NaUonal gruT and 
anxiety over the fast must be recognised. 

For what specific purpose has Gandhiji undertaken this fast for 21 days? He has not 
undertaken it as a mere demonstration of his disapproval of what the Viceroy has done. 
Behind die fast is a hope that there will be change of heart on the part of the Viceroy and 
ihat something that was unjusdy denied to him will now be granted. ITie fast is not an end 
in itself to Gandhiji. Release for the purpose and for the duration of the fast obviously does 
not meet the situation. 

Whatever might have been apprehensions of the Government and the grounds on which 
they say compelled them to arrest him. there is no doubt whaLsoever that he expected that 
he would be free for some time and that he would have conversations with the Viceroy as 
well as his fellow-workers before he would be called upon to execute the resolution passed 
in Bombay. It is clear, that Gandhi was taken by surprise at the precipitate action of die 
(joverninent. ITie question is not whether he was entitled to expect delay on the part of the 
(iovemment. It is certain that in fact he expccte^ to be given time and scope for frank and 
lull discuss*''*!. 11)0 telegrams exchanged between him and me on the lith' and 7di^ of August 
will show that he was confident he would have further opportunities for negotiations with the 
Muslim league and die British Government. It is for Lord Linlithgow to consider die position 
calmly and do what a few days later may be too late. 

If I may indulge in some prognosis, if Gandhiji is set free he will be able to see for himself 
liow' events have developed. From inside prison his creed does not, permit him to Judge things 
ui advise the nation. But it is obvious that he thinks the time has arrived for him to review 
the position. Whatever may be die Government's suspicions, 1 am certain that he will do all 
he can when he is free to stop all underground activities of sabotage and violence. He may 
no doubt do his best at die time to push lonvard the » iaim for a real National (Jovemment 
lespoiisiblc to a popularly elected Assembly, the machinerv' being adjusted to meet war-time 
(lilTiculties and the Muslim league’s claims. But do the British Government diink that this 
should be discouraged? Would the setting up of a National Government be bad in die opinion 
ol the Bntish Government or would the goodwill of India be too dear a purchase at this price? 

When I asked die Viceroy in November last to let me see Gandhiji it was to further a 
Congress-liCague setdement. It is obvious that during the fast, it would not be permissible to 
put on him the strain of discussing such questions. ITie present issue awaits solution at Delhi. 

Ix)ve. Bapu 


I C. Kajagopaiachah to Mahatma Gandhi 

^ our IfUur forgive persistence nothing new in Jtnnah's allegation. I'col you should ignore them and definitely 
him such quota of provisional Government as he wants and ask him to nominate his men. ITiis along 
witli your names on beh^'itlf of Congress will Nationalize your demand of Britain and force acceptance oi 
jiioposal. Rajagopalacharl. 

- l elegram from Mahatma Gandhi at Bombay to Mr C. Rajagopalachaii dated 7-B-194‘2. 

Fvery effort has been and will be made in direction indicated by you though not identical. 
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Indian youth demonstrate — News item in the 
Daily Worker (dt 12.2.1943) 


Daily Worker (London) 
[NAI - MF Acc. No. 2430) 


Following the beginning of Gandhi's fast, Indian students left schools and colleges at Kara( In 
and Lahore, iuid held demonstrations yesterday. 

l.ahore district magistrate has banned for one week all meetings in furtherance ol 
Congress propaganda', says Reuter. 

>\J1 textile mills at Ahmedabad were closed yesterday as on the previous day, and Boinba\ 
markets are still shut. 

The Committee of the Indian Merchants Chamber in Bombay telegraphed to the Vicen)\ 
appealing for the unconditional release of Gandhi. 


6 . All-party leaders to urge unconditional release of 
• Gandhi — News item in Free Press Journal 
(dt 12.2.1943) 

Javakar Collection -- File No. 527 
[NAI] 

A lot is happening behind scenes in New Delhi to bring about an unconditional release of 
(iandhiji, w-hich would mean the ending of the fast regarding which grave concern is felt 
among all sections including officials, ftominent persons are being sounded to hold ,in 
All'Parties Conference to urge Gandhiji's release. 

Some members of the Assembly along with Messrs K.M. Muiishi/ G.D. Birla,* G.L. Mcht.t' 
and others are preparing the ground for such a conference to be held either in New Delhi 
oi on any otlier central place without lo.ss of Umc. Persons like Messrs C. Rajagopalachari, 
Sir T.B. Sapru, Mr M.R. Jayakar/ the Rt. Hon, V.S. Srinivasa Saslri/ Provincid Ministers, 
ex-Ministers and other politicians are being sounded. 

'Fhe Muslim League party will not oppose (jandhiji's release I learn, although in the 
.Nationalist party there are di.ssensions, and there are members who do not ask for the 
Mahatma’s release on political grounds. Another informal conference of the Assembly mem 
bers and others is being held at Pandit Kunzru's place this evening. 


<i>- 4 * •«> 
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7 ^ Sir S. Radhakrishnan’s appeal — The Hindu 
• (dt 12.2.1943) 

jayakar Collection - File No. .527 
|NAI| 


Benares, Ffb. 12. 


Symbol of National Consciousness 

hc.siding over a largely attended meeting of the staff and students of the B(‘naics Hindu 
llniversity this afternoon, the Vice-Chancellor, Sir S. Radhakrishrum* related the history of the 
M*cenl events, lurning to Mahatma CJandhi's last. Sir Raclhakrishnan said: ‘Mahatma Gandhi 
IS the symbol of National consciousness ol this great country and in his sufTering is reflected 
ilu‘ humiliation of the country. He is an intiepid spirit with an impregnable will and a super 
luiman passion for u-uth and non violence. In the ct>nespondence between the V^ic(.*roy and 
lilt- Mahatma that has just been relciised, Mahatmaji asserts that he is today as complete and 
as ardent a v "<ary of Uuth and non violence as at any time before. He believes tliat Congressmen 
aie all followers of non violence, and tliat leaflets and circulars emanating from tlie so-callcd 
Congress organisation suggesting a progiamme ol subversive activities are unauthorized. He 
ph ads with tlie Viceroy to take step.s to end the pi(\sent impa.sse\ 

Continuing, Sir Radhakrishnan obsei*v"'d: VVe are relieved to know that he has declared 
his intention not to ftist unto death. Ilie present is a fttst undertaken under limited conditioas 
and with proper care. We hope and prav that he will be able to sunive this ordeal. His 
immediate unconditional release is essential for allaying public apprehension and easing the 
|)iosenl tension. Fhe Independence of India is her birth right, d'he cause and the good name 
of Great Britain demand it. We do hope tliat Gandhij. * 4 !! be released and his advice .sought 
and a National Government established. 

Sp(*aking about the Univei'sity, the Vice Chancellor pointed out that it vias a great National 
insiitution, and any injury to it would be a national dishonour. ‘We have taken the responsibility 
ol iniernal peace and order', said Sir Radhakrishnan, ‘and anything which violates internal 
order will be iui invitation to external interference. If we are interested in preservinn the 
prestige of the univei'sity, we must do nothing which will bring the in.stitution into disgrace or 
liuit its present position. Anyone who indulges in activities which will hurt the llniversity is a 
traitor to tJie University and a traitor to the countiC. 

Sir Radhakrishnan then put the following resolution and iisked the audience to observ'e 
silence lor two minutes as a token of thei. sincerity and good faitli. 

1 his meeting expresses its deep concern and sorrow at the fast undertaken by Maliatina Gandhi. While 
deploring the course of events leading to tJic fast, this mciinig appeals to the Government to release 
Mahatma (}andhi immediately and unconditionally, seek his advice in cstablisliing a National Govern- 
nuMit in tile country. 

Hie meeting prays that Mahatmaji will have llu- strength and tlic healtli to stand Uiis ordeal and 
siiivive it. 
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8 , Hindu Mahasabha’s demand to release Gandhi — 
• News item in The Hindu (dt 12.2.1943) 

Javilkar Collection - F'ile No. 527 

[NAII 


New Delhi, Feb. 1J 

An.\ict\ about Mahatina Gandhi's health in view of his fast is expressed in a resolution passed 
today by the Working Committee of the Hindu Mahasabha, Mr SavarkcU"* presiding. 'I'hc 
resolution proceeds ‘prayerfully to wish that his spiritual strength will enable him to survive 
the ordeal’. ‘In case, however, the strain of the fast threatens to endanger his health to anv 
serious extent', says the Committee. ‘ITie Government must set aside all political considerations, 
and release him to save his precious life'. 

‘Nevcrtlieless. tins meeting notes emphaticidly', proceeds the resolution, ‘that fasting as a 
political weapon, used with a view to bringing about constitutional changes and politual 
revolutions irrespective of their inherent merits or demerits, especially under the politual 
circumstances and foreign domination prevailing in India today, is bound to be futile, 
detnmental iuid suicidal. Congressmen or others to exploit this fast for politiccd ends, and foi 
example, to negotiate with the Muslim League or to arrive at an agreement to end the present 
deadlock, without consulting the Hindu Mahasabha and securing its agreement, would not m 
any case b< binding on the Hindus. 'I'he Mahasabha desires all political organisations and ih(‘ 
Government to understand that the Mahasabha will resist any encroachment on Hindu rights 
or any scheme undermining Indian integrity'. 



Dr G.L. Mehta’s appeal to Viceroy ‘unconditional 
release called for’ — News item in The Hindu 


(dt 13.2.1943) 


Jayakar Collection - File No. 527 
(NAIj 


New Delhi Feb. 13 

‘If Gandhiji*s decision to fast could not be altered, the Government should at least have 
unconditionally released him’ says Mr G.L. Mehta, President of the Federation of Indian 
Chambers of Commerce and industry in a telegram to His Excellency to Viceioy. He adds: 

‘'Fhe very fact that Gandhiji has unequivocally condemned violence as was of course 
expected, and offered, by implication, to do so again if he is a free man to go into the 
developments of the last six months if he is in a position to influence and control events, 
shows what an admirable opportunity was provided to make this a starting point for resolving 
the present impasse, which it is evident from the correspondence, Gandhiji himself ardently 
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desired to end. He has explained the object and implications of the August resolution of the 
(;ongress and has made it clear that it is definitely against Fascism in any shape or form’ and 
tenders co-operation in war effort under circumstances which alone can make effective and 
nation wide co-operation possible’. He has stressed the fact that the Congress was making 
every effort to identify India with tlie Allied cause and that tlie operative part of the resolution, 
whatever views may be held about it, was to come into force only in case the negotiations 
bioke down and the Congre.ss demand was finally rejected. 

‘(Jandhiji has categorically stated that tlie Congress was willing and prepaied for the 
Ciovernment inviting Mrjinnah to fonn a National Government, subject to certain adjustments 
as may be necessary for the duration of the war, siu h Government being resp(insible to a 
duly elected assembly. It is evident that the adjustments referred to were in tlie interests of 
the war strategy of the United Nations. As regards any positive? oi concrete proposal to be 
made on behalf of the Congress, Gandhiji suggested that the should be permitted to consult 
his colleagues on the Working Committee. 

dt is a tragedy of the Indian situation today that when there is so much common gi ound 
both as regards the need of effective National rcMstance against aggression and about the 
nH (Ignition of India’s independent status, it has not been possible to evoK e a settlement that 
would satisfy India’s aspiration for an immediate National (hnernment and at the same time, 
broadbased NaUonal defence on popular will foi the effective prosecution of the w^ar. 

i should like to add that the belief entertained by people, that (landhiji stood for 
non violence and did not and could not approve of acts ol sabotage and violence, has been 
amply confirmed by the correspondence now releicsed, and this would, no doubt, help to 
( leal the atmosphere and cannot but have a healthy public reaction. Advantage could surely 
have been taken of this opportunity to see that tliere was a re\ ersal ol the Government policy 
in order to prevent the situation from drifting furtlier and to bridge tlie widening gulf betw'een 
Britain and India. On the other hand, tlie consequence w^hich might follow any unfortunate 
result of this fast are too sad to contemplate. The feelings of bitterness and resentment which 
prevail today, would be accentuated beyond me;isure, leading to such estrangement as w^ould 
seriously impair Indo-British amity. In the interest of amicable Indo-British relationship, and 
l(u the sake of the united and vigorous war effort of India I would earnestly appeal to His 
I’/Xt ellericy to release unconditionally, a person who is held m sincere and deep reverence by 
the wist masses of the people in this country and still has tlie will and the power to cement 
the bond of Indo-British friendship.' 



Mr Humayun Kabir’s statement — News item in 
The Hindu (dt 13.2.1943) 


jiiyakai- Collection - File No. 527 

|nai| 


Calcutta, Feb. 13. 

^wpporting tlie move to call a conference to devise means for ending the Indian deadlock 
iwid securing the release of Mahatma Gandhi, Mr Humayun Kabir,‘ M.L.C., Member of the 
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Standing Committee of the All India A/ad Conference in a statement to the press says: ‘ The 
life of Mahatma Ciandhi is precious possession not only for India but for the world as a wholf 
irrespec tn e of ;ill political considerations and on humanitarian grounds alone, the least tliat 
the ( Jovernment of India can do is to release him unconditionally and without delay. I lit* 
move to call a representative conference to review the situation and devise such means as hv 
possible to secure the release is therefore a move in the light direction. 



Communisl Party Committee to meet to discuss 
Mahatma Gandhi s fast— Report in The Hindu 
(dt 13.2.1943) 


Javakaj' Collection - File No. .*VJ7 
(N.Ml 


Bombay, Ft b / i 

The Central C'omrnittee of the C'omniunist Party will hold an one week se.SvSion from toniormw 
to discuss the ptilitical situatitm in the countr\ and the food problem. 

romorrow's se.ssion will be devoted to discussion of Mahatma (iandhi's fiist. 



Bengal Hindu-Muslim unity association’s appeal 
Report in The Hindu (dt 13.2.1943) 


[avakar Collection Fih‘ Xcr 311 

'iNAIl 

dalfutla. Fib. 


Hi#' president ol the Hindu -Muslim Cnitv .Association. Bengal, has sent a lelegrani lo His 
Kvcellencv the X’lceoiv expressing cotuein at the fa.’it undertaken by Mahatma Gandhi .uid 
iiiging his releiLse. 


13 


Bengal Muslim M.L.C’s statement report in 
The Hindu (dt 13.2.1943) 


javakar Collection - File No. .‘>‘27 
I.NAI! 


Calcutta, Feb. / > 


Khan Bahadur Mahomed Jan.,* M.LC. has issued the following statement: 

The twenty -one day’s fast undertaken by Gandhiji at this old age and in his present weak 
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state of health is the most severe ordeal which one can get through, and 1 pray to God to 
give him sufficient strength to stand this hazardous test and spare him long to serve his poor 
country and shattered humanity by his gospel of universal love and equality for attaining 
permanent world-peace — U.P.C. 

Gandhi’s condition deteriorating — Report in the 
• Daily Worker (dt 16.2.1943) 

Daily Worker (London) 
fNAl - MF Acc. No. 2430] 

‘Mr Gandhi has found some difficulty in taking water and had rather a restless day on Sunday’, 
said a communique issued by the Government of Bcmbay yesterday. ‘Hls condition has shown 
some deterioration’, the communique added. 

Motions on the adjournment relating to Mr Ciandhi’s fast were talked out in both the 
Legislative a U^mibly and the Council of State (the Upper House) yesterday afternoon, reports 
Reuter. 

Negotiate ivilh India 

The No. I branch of the Union of Postal Workers have passed unanimously a resolution 
which considers it ‘essential that negotiations should be immediately reopened between the 
Government and responsible leaders of the Indian people in which the National Congiess 
should participate’. 



Government communique report in The Hindu 
(dt 17.2.1943) 


jayakar Collection - File No. 527 

[NAl] 


New Delhi, Feb. 7 7 


1 he following press communique has been issued: 

The Hon. Sir H.P. Mody/ K.B.E., the hon. Mr N.R. Sarker* and tlie Hon. Mr M.S. Aney* 
have tendered their resignation of die office of Member of the Governor General’s Executive 
.'Ouncil. His Excellency the Governor-General hiis accepted their resignations. 

1 he report of the resignations has caused no surprise, the only question discussed during 
the last lew days being thi number of those who v^ould carry their differences witli the Viceroy 
tile point of resignation, whether three or five. I hough tlie official communique confines 
itself to a bare announcement, the resignations were due to fundamental differences with the 
Goveinment of India's policy and it is an open secret that die issue was the unconditional 
release of Gandhiji. 
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No Change in Govt. Policy 

1lie fact that the Viceroy has accepted the resignations is interpreted as indicating that there 
must be no release of Gandhiji even if his health should deteriorate further and that tlic 
( Jovernment of India are prepared to take risk of his inability to go through the three weeks 
ordeal. 

The Vicero\’ hits already consulted the Governors of Madras and the Central Provinc es 
and will discuss tlie situation with tlie Governor of the United Provinces t^arly Next w^eek. So 
far, It IS understood, tlie IVovincial Governors have given ‘re assuring' replies regarding tli(‘ 
possible repercussions in their respective provinces in endorsing a policy of firmness. - F G.C 

Little Surprise in Non-official Circles 

The lesignation of the three Member had caused little surprise in unofficial circles. 

Whispers of this development were heard in the Assembly lobbies today. Towards the 
close of the day's sitting, it w'as noticed that the 'Freasur}' Front Benches were practically einptv 

Mr Yusuf Haroon, the Muslim league member from Karachi, who was making his maiden 
speech in the course of tlie debate on the food situation, began his remarks with a rcd'erciu.r 
to die absence of the Government Membere including the Food Member himself. Mr Sarkai . 
the ljt»adcr of the House, Mr Aney and the Supply Member Sir Homi Mody, besides thr 
Finance Member and the War Fransporl Member and the Home Member, who is ill 
Mr Haroon suggested that their absence was a clear proof of what little importance (jovernrneni 
attached to die proceedings of the House. 

Sir Edw trd Benthall,* War Transport Member intervening, drew attention to the fact tlm 
he was present in the House 

Mr Haroon: What about the others? 

The C'hair suggested that presumably important work kept them aw'.iy. 

Have Stood up for Indians Self-respect 

ITie thret.* Members have been congratulated on their action by many friends among whom 
the news became cjuickly spread. Pandit Kunzni and Mr P.N. Sapiii‘ in a statement said. In 
resigning at dii.s stage, they have shown that they place die interests of their country above 
all other coasiderations, and they have sioud up for the self respect of India. congratulate 
♦^em on their patriotism.— A.P.I. 



Resignation of three members of the Viceroy’s 
council — Report in I'he Hindu (dt 18.2. 1943) 


Jayakar Collection - File No. .S27 
|NAJ| 


Gandhiji^s Release — The Issue 


New Delhi, Feb. 18. 


A joint statement issued today by Messrs M.S. Aney, N.R. Sarker and Sir H.P. Mody **7^^ 
‘Our resignations from H.E. the Governor General’s Council have been announced, and 
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all that we desire to do is to say by way of explanation that ccrtjiin diflerences arose on what 
wc regarded as a fundamental issue (the issue of the action to be taken on Mahatma Gandhi’s 
fast) and we felt wc could no longer retain our offices. 

‘We wish to place on record our warm appreciation of the courtesy and consideration 
H.E. the Viceroy extended to us throughout the period during which we had the pnvilege of 
being associated widi him in the Government of the country’. 



Sir Douglas Young,* Chief Justice, Lahore to 
Laithwaite 


linlithgow Collection 
|NA1 — Acc. No. 2344] 


Hotel Cecil, Delhi, 
February 18th, 1943. 


My dear Laithwaite, 

1 have noticed with interest the news concerning old Gandhi’s fast. He has limited it to three 
weeks; he is taking orange juice; he is being attended by a Nature Cure Specialist 

I have twice done fasts at a Nature Cure place in England and have read the books on 
fasting and Nature Cure generally. I did a fast of three weeks on orange juice and later 14 
days on water followed by two weeks on orange juice. I did my work at the bar in London 
during the fast and a seven mile walk every day during the second. Though I am slighdy 
more robust than Gandhi I have seen several people as thin as he doing fasts with great benefit 
to themselves. He also 1 think suffers ficni high bloo 1 pressure for which fasting is clearly 
indicated 

You might like to find out if our old friend consulted his Nature Cure Specialist before 
commencing his fast. Whether he has complained of blood pressure lately. In any event people 
like myself who believe in Nature Cure do a fast periodically and it is some time since Gandhi 
has done one, and it is high time he did another. Three weeks is a very normal period for 
an orange juice fast even for a man of seventy. 

rhe point is: Can we eliminate the possibility that tlic old man is doing this fast for his 
own benefit and at the same time making a political :>tunt of it? llie evidence is against him. 

Yours sincerely, 
Douglas YYiung. 

l^S.: If he is having an enema every day — most important part of a ‘cure' — the evidence 
would appear to be complete. 
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C. Rajagopalachari to Sir Gilbert Laithwaite 


iJnlithgovv Collection 
\NM - Acc. No, 2344| 

28, Ferozshah Road, New Delhi, 
February 19th, 794J 


Dear Sir Gilbert, 

The Conference of l^Mdei-s iinited to consider die situation arising out of the fast declared 
by Mahatina Gandhi met this iifternoon and they appointed a Committee to draft a Resolution 
to be adopted by the Conference. The Committee consisted of the following persons: 

Right Hon'ble Sir Tej Bahadur Saprii; Dr M.R, Jayakar; Dr Shyaina Prasad Mukeiji, Sii 
Rajagopalachaiiai*; Mr Allah Bukhsh; Mr G.L. Mehta; Mr K.M. Munshi; Sir JagdLsh Prasad, 
Mr N M. Joshi: Mr Bhulabhai Desai; Sir Maharaj Singh; Master 'Para Singh; Sir Aideshir 
Dalai; Pandit H.N. Kunzni; Sir A.H. Ghuznavi; Mr Kustiirbhai Laibhai; Mr K.C. Neogy; Ra)a 
Maheswar DyaJ, Dr Bannerji; Mr H.A. l^ljee; Mr N.C. Chatterji; Mr Randive; Dr Moon)e. 
Mr Kiron Shankar Roy; Khwaja Hasan Nizami; Muhammad Zahiniddin; Mrs Sarala Chaiid 
hurani; Dr Shaukat .Ansari; Mr M.A, Kazmi; Mr Zafar Hossain; Mrs K. Sayani; Mr Abdul 
Halim Siddiqi and Mrs Hanna Sen. 

They h;v'e unanimously adopted the enclosed Resolution for being placed before the 
Conferenci tomorrow morning. But, in view of the alarming reports received about llu* 
tondilion of Mahatma Gandhi, the Committee resolved to send tlie Resolution U; His 
Hxcellency, in advance, for immediate action. I, accordingly, do so, with the request that vou 
may kindly place it before His Excellency. 

Yours sincercl), 
C. Rajagopalachari. 


(Enclosure) 

‘’Phis Conference representing different creeds, communities and interests in India, gives 
expression to the universal desire of the people of this country that, in the interest of tlie fiiiinr 
of India and of international goodwill, Maliatma Gandhi should be released immediately and 
unconditionally. Tins Conference views with the gravest concern the serious situation that will 
arise if the CJovernment fail to lake Umely action and prevent a catastrophe. Phis Conference, 
therefore, urges the Government to lelease Maliatina (/andhi forthwith’. 


C. Rajagopalachari 


(Enclosure 2) 

List of persons who moved and supported the Resolution, 

1. Dr M.R. Jayakar. 

2. Ur Shyamaprasad Mook^ijee (Hindu Mahasabha) 

3. Raja Sir M^arsy Singh, C.I.E., M.L.A. (Indian Christians) 
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4. Sir Suleiman Cassum Haji Mitha, C.I.E. (Muslims). 

5. Master Tara Singh (Sikh) 

(i. Dr Mackenzie (British Christian Missionaries) 

7. Srimati Saraladevi Chadhurani (Women’s League) 

H. Mr Allah Bukhsh (Azad Muslims) 

9. Sir Vijaya of Vizianagram (Zamindars) 

10. Sir Abdul Halim Ghuznavi, M.L.A. (Central) (Muslims) 

11. Maulana Ahmed Sayeed Saheb (|ainiat'ul-llema) 

12. Mr N.M. Joshi, M.L.A. (Central) l.abour 

13. Mr Abdul Qaiyum, M.L.A. (Central) (Khudai Khidmatgars). 

14. Mr Gaganvihari L. Mehta (President, Federation of Indian Chambers of Commerce 
and Industry). 

15. Mr 2^iruddin (All-India Momins) 

1(). Mr Humayun Kabir (Students’ Federation) 

17. Hon’ble Pandit H.N. Kunzru (Servants of India Society). 

18. Mr K.M. Munshi 

19. Sardar Sant Singh, M.L.A. (Central) (Sikhs) 

20 Mr Ra.....live (Communists). 

Sames of some of the persons who attended the Conference. 

I. ITic Right Hon’ble Sir TeJ Bahadur Sapru 

2 Sjt. C. Rajagopalachari, ex-Premier, (Government of Madras. 

.3. Dr M.R. Jayakar, ex-judge, Federal Court. 

4. Ur Shyama Prasad Mookerji, Working President, Hindu Mahasaba 

5. Mr M.S. Aney, Ex-Member of the Viceroy’s Executive Council 

(). Sjt. Bhulabhai Desai, Ix*ader of tlie Opposition Central I^egislative Assembly. 

• 7. Dr Subbarayon, FLx-Minister, Madras (jovernme’t'. 

8. Mr K.M. Munshi, ex-Home Member, Government of Bombay. 

9. Kunwar Sir Maharaj Singh, representing Indian Christian Community. 

10. Mr Allah Bux, cx-Premicr, Sind (jovemment 

11. Dr Sachidanand Sinha, Vice-Chancellor, Patna Universitj'. 

12. Master Tara Singh, Akali Sikh Leader 

13. Mufti Kifayat IJlIah, President, Jamait-ul-Ulema 

14. Maharajkunwar of Vijiyanagram, Zemindar, Benares 

15. Giani Kartar Singh, Sikh I^eader 
11). Khwaja Flasan Izami 

17. Mr Srinivasan, President, Indian Newspaper Editors Association. 

18. Hon’ble Sir Shanti Das Askuran. member. Council of State 

10. Hon’ble Sirdar Saheb Sir Suleman Cassum Haji Mitha, Member, Council of State 
■^0. Mr A.C. Dutta, Deputy President, Central Ix*gislative Assembly. 

^1' Maulana Ahmed Sayeed Sahib 
^2. Mr M.A. Kazmi, M.L.A. (Central). 

23. Mr K.C. Neogi, M.L.A. (Central). 

24. Mrjamnadas Mehta, M.L.A. (Central). 

25. Sir Abdul Halim Guznavi, M.L.A. (Central), President, Nationalists Muslim. 

Mr N.M. Joshi, M.LA. (Central). 
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27. Mr Abdul Quayuum, M.L.A. (Central). 

28. Mr B.T. Ranadivc, representing Communists Party 

29. Dr B.S. Moonje (Hindu Mahasabha). 

30. Hon'ble Pundit H.N. Kunzru (Servants of India Society). 

31. Rev. J. Mackenzie (Missionaiy). 

32. Dr Hodge (Missionary). 

33. Dr P.N. Bannerji, M.L.A. (Central) 

34. S. Sant Singh, M.L.A. (Central). 

35. Hon'ble Mr P.N. Sapru, Member, Council of State. 

3(1. Hon'ble Mr V'.V. Kalikar, Member, Council of Slate. 

37. Raja Sahib of Nilampur. 

3H. Mr Abdul Rashid Chowdhurie, M.L.A. (Central). 

39. Raja Maheshwar Dayal, Hindu Mahasabha. 

40. Mr G.L, Mehta, Resident, Federation of Indian Chambers of Commerce & Industi-v. 

41. MrJ.R.D. Tata, Chairman, Tala Sons. 

12. Mr G.D Birla 

43. Sir Shn Ram 

44. Mr Walchand Hirachand. Chaiiman, Scindia Steam Navigation Company. 

15 Mr Kasturbhai lalbhai. 

V(>. Sir /Vrdeshir Dalai, Managing Director, Tata Iron & Steel Company. 

47. Sir Chunilal V'. Mehta. 

48. Mr Haridas Madhavdas, President, Indian Merchants Chamber, Bombay, 
lit Sir Bar idas Goenka, ex-President, Indian Chamber of Commerce, Calcutta. 

50. Seth R.K. Dalniia. 

51. Ur Chela Ram, representing ail commercial Interests in Karachi. 

52. Mr Brajmuhan Birla. 

53. Mr .\.C. Chatterji, M L A. (Bengal), 

:'>l. Mr Kiion Shankar Roy. 

55 Mr Mohanied Zahiruddin. 

5() Dr Shaukai Aiisari. 

57. Mr Zafar Husein. 

58. Mr Abdul Halim Siddiquic\ 

59 Mr Huma^un Kabir, Students’ Federation, Calcutta. 

(»0. Shnmati Sarala Devi Chowdhurani. 

()1 Mrs Hanna Sen. 

02. Mrs K. Sayani. 

03. Mrs Sultan Singh, Delhi Women’s league. 

Same^ of some of the persons who associated with the Conference. 

1. The Metropolitan of India 

2. Pundit Madan Mohan Malaviya 

3. Right Hon’ble Srinivasa Sastri, Madras 

4. Dr Bhagwan Das, Benares. 

5. Sir Chunilal B. Mehta, ex President, Federation of bidian Chambers of Commerce & 
Industry. 

6 Rajkumari Amrit Kaur 
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7. Mr Mahomedboy I.M. Rowjee, Vazir of His Highness Aga Klian. 

8. Sir Padampat Singhania, Cawnpore 

9. Sir Purshotamdas Thakurdas, President, East India O)tton Association, Bomba e. 

10. Raja Bahadur Govindlal Shivlal, member. Council of State. 

1 1. Raja Sir Annamalai Chettiar, Madras 

1 2. Sir Sivaswami Iyer, Bangalore 

1 3. Mr 'I'ulsidas Kilacand, Chairman, Bank of Barodu 
I 'l. Mr Shareelah Hamidali, Aligarh 

If). Mr Ramdeo A. Podder, Bombay. 

Hi. Dr Kharc, ex-Premier, Central Provinces. 

17. Mr Pranlal Devkaran Nanji, Bombay. 

18. Mr Ambalal Sarabhai, Ahmedabad 

19. Begum Hamid Ali, Aligarh 

20. Mrs Ammu Swaminathan, Madras. 

21. Mr Hoshang N.E. Dinshaw, Karachi. 

22. Mr Shantikumar Morarji, Scindia Steam Navigation, Bombay. 

22 Raja Narcndra Nath, Lahore. 

21. Mrs M’^tbulakshmi, Madras. 

2.). Mr Jamshed N.R Mehta, ex-Mayor, Karachi Municipality and ex President, Federation 
of Indian Chambers of Commerce and Industry. 

2(>. Mr 'Fhakkar Bapa, President Harijan Sevak Sammiti. 

27. Mr Bijay Prasad Singh Roy, CalcutU. 

2H, Mr K.M. Tliakersey, President, Bombay Millowners Association, Bombay. 

20. Mr Ramananda Chatterji, Editor, Modem Review, Calcutta. 

2U. I. ala Ouni Chand, Congress Leader, Punjab. 

21 Luxmibai Rajwade, Poona. 

22. Mr Satyamurthi, Deputy Leader, Congress Part v . Legislative Assembly. 

22. Sir Sita Ram, Meerut 

2t. Mr MA. Master, General Manager, Scindia Steam Navigation Company, Bombay. 

2,‘>. Mr Jalaluddin Hashmi. 

2(i. Sir Wazir Hussain, Lucknow 

27. Mr Hansa Mehta, cx-Parliamcntary Secretaiy' to Bombay Government. 

28. Mr S.A. Brelvi, Editor, Bombay Chronicle 
2f). Kunwar Guru Narain. 

K). Sardar Bahadur Baldeo Singh, Minister, Punjab Government, Lahore. 

11. Pandit K. Santanam, Member, Legislative Assembly 

12. Messrs Santosh Kumar Banneiji anu Promathanath Banneiji, Calcutta. 

12. Mirza Yaijung, Hyderabad. 

12. Kamal Nain Bajaj 

Mr N.N. Law, Calcutta, 
lb. Mrs Kale, Nagpur. 

2/. Mr Hari Ram Selli, Lucknow. 

W Mr Ispahan!, Calcutta. 

Luxmi Menon, Lucknow. 

Kumararajah Sir Muthiah Chettiar of Chettinad, Madras. 

51. Mr Hoosmani, M.L.A. 
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India's future will depend on Gandhi’s release — 
News item in the Daily Worker (dt 19.2.1943) 


Daily Worker (London) 
(NAI - MF Acc. No. 2430) 


By a Special CorrespondetU 

‘The Future of the Indian nation depends on whether we get Gandhi out or not’, declarc.s a 
manifesto issued by the Communist Party of India in connection with Gandhi’s fast, which it 
calls "a desperate summons to the entire nation to save itself from extinction*. 

llie statements in Gandhi’s letters, continues the manifesto, destroy the slanders against 
Congress and sweep aside the obstacles and prejudices that have stood in the way of unity 
between the Indian patriotic parties, and between these and the peoples of United Nations. 

Gandhi’s letters show his great eagerness for settlement and he clearly opens the door to 
negotiations with the Moslem League and united negotiations with the Government. 

Persistence by the Viceroy in his refusal will result in an all-round deepening of the crisis. 
But in a sense it opens a bigger opportunity for Congress-liCague unity, Indian national unity 
and unity with United Nations — than has ever existed before, because it isolates thv 
reactionaries from every section of public opinion. 

All patriotic organisations are rallying behind the demand for Gandhi’s releasc-an example 
IS the support f ir it in the Bengal I.iegi$lative Assembly by the spokesman of both the Moslem 
Leagues and the Hindu Mahasabha. 

in this critical hour of our Motherland's destiny’, continues the manifesto, *the Communist 
Party of India appeal to every brother party and to every patriot Unite and win Gandhi’s 
release to end tlie crisis'. 

The manifesto points out to Congress patnots that Gandhi’s clear disowning of tlie campaign 
of sabotage and anarchy places on them the responsibility to help to put an end to it on tiiis 
basis to win over Moslem league members to join in tlie demand for Gandhi^s release. 

Similarly it points out to Moslem League patriots that the same fact-Gandhi’s disavowal of 
the sabotage and anarchy-removes the barriers between the Congress and the Moslem League. 

P:i.son bars are now the main obstacle remaining to a Congress-League agreement and 
the Nauonal Government which the League desires as much as Congress. 

It is the continued imprisonment of Gandhi which stands between the I.>eague and the 
satisfaction of its just demand for self-determination. 

It is no good looking to the Viceroy for self-determination — he has already rejected the 
principle, and to miss Gandhi’s overture to the League is to miss the biggest chance for 
winning; both national salvation and the freedom of the Moslem masses. 

In conclusion, the Indian Communist Party calls also to the Hindu Mahasabha, the Dberals, 
non-party patnots; the kisans (peasants), w'orkers and Students for unity of all to end the crisis. 

‘Altogether to demand Gandhi’s release! Forward to National Unity for winning a National 
Government for National defence of freedom. This is the closing slogan of the manifesto. 


<i> 4* ■<i> 
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Proceedings of the leaders’ conference 


File No. 19/5/43 - Home Poll (I) 
INAIJ 


Secret 


Subject 


Leaders conference held at Delhi on 19th Feb. 1943 in connection with Gandhi’s fast. 

The conference of leaders which has been widely referred to in the press commenced 
today (19.2.43) at 28, Ferozeshah Road, New Delhi (Office of the FederaUon of Indian 
Chambers of Commerce and Industries). The proceedings lasted from 3.30 p.m. to 4.35 p.m. 
and consisted of speeches by 


(a) Mr C. Rajagopalachari and 

(b) Mr K.M. Munshi. 


Ihe conference was them adjourned to 1 1.30 a.m. tomorrow (20.2.43) when SirTej Bahadur 
Sapru is expected to preside. 

2. About 50 leaders attended this conference including the following: 


Kaja Maheshwar Dayal 
Mr Abdul Rashid Chowdry 
.Seth Walchand Hirachand 
Mr G.D. Birla 
Mr N.R. Sarkar 
Mr N.M. Joshi 
Tlie Metropolitan of India 
Hon’ble Pandit H.N. Kunzru 
Kunwar Sir MaharaJ Singh 
Dr Shyama Parshad Mookeiji 
Mr Bhulabhai J. Desai 
Mr Allah Bux. 

Master Tara Singh 
Sardar Tara ^ngh 
Mr M.A. Kazmi 


Sir Ardeshir Dalai 
Mr Kasturbhai Lalbhai 
Sir Sri Ram (Delhi) 

Mr J.R.D. Tata 
Mr M.S. Aney. 

Dr B.S. Moonje. 

Rev. J. Mackenzie. 

Sir A.H. Ghaznavi. 

Sir Jagdish Parshad 
Mr S. imagopalachari 
Mr K.M. Munshi. 

Mr G.L. Mehta. 

Kh. Hassan Nizami (Delhi) 
Mufti Kaf vat Ullah (Delhi) 
Mr A.C. Datta. 


3. In addition to the leaders there were about 150 spectators present including about 25 
p.ess representatives. The spectators included lady J.P. Srivastava. Amongst the journalists 
were about half a dozen Americans. 

4. There were some 200 spectators chiefly students, outside 28, Feroz Shah Road to which 
the leaders and others arrived. They displayed no rowdyism but on the arrival of Mr M.S. 
Aney shouted slogans of Tnqlab Zindabad', ‘Aney Zindabad* and ‘Mahatma Gandhi ki jai’. 

5. After welcoming those who had come to attend the conference. Mr Rajagopalachari 
said that the conference had been called to urge the unconditional release of Mr Gandhi 
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di\d would not discuss any controversial political matters. He emphasized the urgent need 
for releasing Mr Gandhi, and said that his release would ease the present situation. He 
criticized the statement made in the Council of State by die Hon’ble Sir Mohd Usman in 
opposing Mr Gandhi's release and described the Hon’ble Sir Mohd Usman as a ‘yes sir’ 
man and not a good adviser. He said that on the other hand Mr M.S. Aney he found that 
his good advice was rejected, ho has no other alternative but to resign from the Executnc 
Council. Continuing and in particular addressing his remarks to the foreigners who aio now 
in India in large numbers, Mr Rajagopalachari emphasised that Mr Gandhi had been deUunrd 
without trial and without being offered any opportunity to defend himself. Had Mr Gandhi 
been legally tried, convicted and imprisoned then he w^ould not even have resorted to a 
fast. It was, continued Mr Rajagopalachari, no offence to fight for tiie freedom of one's 
country. To release Mr Gandhi would certainly help in subduing the acts of violence and 
sabotage which were taking place in the country as Mr Gandhi was hundred percent Idi 
non-violence. To accuse Mr Gandhi and to hold him responsible for violence and saboiaire 
was doing a grave injustice to him, as how could he be responsible when he was denit d 
access to his people. 

Mr Rajagopalachari then referred to the meaning of fast ‘to capacity' and said tliat this 
word definitely did not mean, as some people appeared to think, that the fast would be brokt n 
before the end of three weeks. Mr Gandhi has fixed his capatitv* at three weeks and he would 
not change his decision and would not give up the fast before the end of this period. It was 
possible, however, said Mr Rajagopalachari that Mr Gandhi might have mis-judged his ( apac ii\ 
to fast for three weeks, and that on account of his old age and weakened powers of resistain c. 
his capacity o fast might not extend to this penod. However this might be, Mr Gandhi would 
not change his decision unless the Government came to his help by releasing him uncondi 
tionally. Concluding Mr Rajagopalachari said tliat witli tliem Mr Gandhi would help in 
improving the situation, but away from them the situation would deteriorate. 

0. Mr K.M. Munshi commenced by reading out about 1(X) messages cither from pi isnns 
who had been unable to respond to invitation to attend the conference or from persons <ii 
organisations wishing the conference success. Amongst the messages thus read out were ono 
from the All India Women's Conference, the Secretary to H.H. Ihe Agha Khan, tin* 
Communist Party of India and the Communist Party of the United Provinces. He tht n 
annriunced that committee was to be formed in order to frame a resolution to be put beliire 
the conference on 2(i-2~43, and in this connection gave about 29 names as members of tlv' 
.ommittee. An objection was raised by Mrs Raghunandan Saran of Delhi (her husband is 
detained] that the committee contained no women and she proposed that Mrs Hanna Sen 
(Principal of I.ady Irwin College, New Delhi) and one Mrs Siani be taken on the committee 
and this was accepted. No other objection was raised and the names pul forwarded by 
Mr K.M. Munshi were accepted unanimously. 

Amongst the members of the committee are: 


Mr C. Rajagopalachari 
Sir Jagdish Parshad 
Dr B.S. Moonje 
Dr P.N. Bannerji 
Mr Allah Bux 
Mrs Siani 


Mr K.M. Munshi 
Mr M.S. Aney 

The Hon’ble Pandit H.M. Kunzru 
Dr Syama Prashad Mookeiji 
Raja Maheshwar Dayal 
Mrs Hannah Sen 
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7. The Committee referred to in paragraph 6 above is meeting this evening (19-2-43) to 
draft the resolution to be placed before the conference. 

Copy wdth one spare copy forwarded to the Director, Intelligence Bureau, Home Depart- 
ment, Government of India, New Delhi. 


Signed (illegible) 19.2.43 
Supdt. of Police, C.I.D., Delhi 
l;>.2.43. 


Report of the Last Day of the Meeting 

I . 'Die second and last sitting of the Conference of Leadeis was held at 28, Feroze Shall 
Road, New Delhi, from 11.30 a.m. to 3 p.rn. on 20- 2-^13 with Sir lej Bahadur Sapru 
presiding. There were about sixty leaders participating in the conference and about three 
hundred spectators including press representatives. I'here were about one hundred and 
seventy-five persons, chiefly students, outside 28, F'^roze Shah Road. Ibe leaders present 
w»?re mostly the same as on 19-2-43. Mr M.S. Aney on his arrival was again greeted with 
cheers. Mr N.R. Sarkar did not attend. 

2. Befc'c -ic [iroceedings of the conference started a two minutes silence was observed 
tor prayers to be offered for the long life of Mr Gandhi. 

3. The following is a brief report on the speeches delivered in the order that they were 
made; 

Sir Tej Bahadur Sapru — Demanded the unconditional release of Mr Gandhi and expressed 
the view that All-India was behind him in this demand. Had carefully read the August resolution 
of the Congress adopted at Bombay and could find noUiing objectionable in it and nothing 
to justify the action which Government had taken. Due to this action on tlie pai t of Government 
in arresting all the leaders the people of India had be* n goaded and on account of this acts 
of sabotage and violence had occurred but Mr Gander could not be held responsible for 
these acts, lliere was no judicial or legal backing to the action which Government had taken 
and was taking; all such action was executive and taken under Ordinances. Suggested the 
appointment of an impartial judicial tribunal to enquire into the events which had happened 
and to fix the responsibility for these events. Had no sympathy with ‘rebels' but Mr Gandhi 
was nut and certainly could not be called a rebel. 'Fhose w'ho called Gandhi a rebel had 
forgotten British history and Sir Muhammad Usman should remember that the British always 
negotiated with ‘rebels’ and not with loyalists and ‘people like us’, and in this connection 
quoted the examples of Field Marshal Smuts and Mr de Valera. Qualities of Statesmanship 
and not of pure executive administration were required in dealing with the present problems 
and there was not much of the former qualities in the Government of India. If Government 
classed the Hindus as ‘rebels’ then why had it done notliing for the Muslims and why had it 
not invited Muslims to secure power in the Government. ITie people must see that Gandhi’s 
l.re was saved. He (the speaker) was not a believer in fasts and was not a member of Congress 
hut whatever his views were he took facts as they had developed and if Gandhi dies within 
the next forty-eight hours the task of reconciliation with tlie Hindus and the Indians in general 
'vill be impossible. Feeling in the country was rapidly rising and had even reached the highest 
circles and led to the resignations from the Executive Council, which in themselves reflected 
great discredit on Government TTie situation in India had been deteriorating ever since the 
t^ripps Mission and he (the speaker) could safely and authoritatively say that it was the fault 
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of Sir Stafford Cripps and of the British Government that the negotiations at that time had 
failed. Mr Gandhi s fast was the result of a feeling of frustration which had been created bv 
Government and was not a move merely to secure his release. Mr Gandhi was a firm believer 
in the principles of non-violence and had once more reiterated his belief in these principles 
in his correspondence with the Viceroy and in view of this it was unjust on the part of 
C^ovemment to detain Gandhi without a trial and at the same time to expect him to admit 
his guilt and his responsibility for what had taken place. It would have been advisable for 
CFOvemment to place Gandhi's case before an independent tribunal. Repeated the domiuid 
for the unconditional release of Mr Gandhi which had the backing of the whole countr)' but 
at the same time expressed doubt of Government acceding to this demand. Suggested also 
that an appeal might be addressed to Mr Gandhi to abandon his fast and in this connection 
further suggested that some of the leaders now present at the conference might make an 
appeal in person to Mr Gandhi. Dr M.R. Jayakar read out the draft resolution which was 
subsequently adopted by the conference and which runs as follows: 

This Conference representing different creeds, communities and interests in India, gives expression 
the universal desire of the people of this countrv* that, in the interest of the future of India and of 
internationcil good will, Mahatma Gandhi should be released immediately and unconditionallv. Hus 
Conferenre views wiifi the gravest concern the serious situation that will arise if the Gfivemineni tml 
til take timely action and prevent a catastrophe. This conference, therefore, urges the Government to 
release Mahatma Gandhi forthwith 

Understood that the publication of this resolution in the press had been banned l)> 
Govemmen. The demand for the unconditional release of Gandhi was both just and 
appropriate. V'ery strongly criticised the Dome Member’s speech in the Assembl;. Was at 
a loss to understand what was meant by the Home Member stating that Gandhi had lost 
the rights of citizenship; Gandhi was undoubtedly as good a citizen of India as any one 
else but might not be a citizen of l.C.S. circles or Gymkhana Clubs. In referring to Uie Ilomc 
Member said that even though a crow is on the roof of a palace it still remains a crow and 
does not become an eagle. Described the Home Member as the worst type of Home 
Member he (the speaker) had ever seen. Described Gandhi as the greatest man in die 
world. Severely criticised the Defence of India Rules and Ordinances under which India 
was now governed and earmarked that these rules and Ordinances governed everydiing 
except marriages. Supported Sir Tej Bahadur Sapru’s suggestion for the appointment of an 
impartial judicial tribunal. Emphasised that Mr Gandhi’s fast was not political blackmailing 
but a protest against the Government’s present policy. Repeated the demand for Gandhi’s 
unconditional release and urged everyone to do their duty in working for the unconditional 
release of Gandhi. Expressed the hope that wisdom would prevail and that Govcnimcnt 
w'ould accede to the demand. 

Dr Shyama Prasad Mukheiji seconded the resolution. Dwelt at length on highhandedness 
of officiaLs in Bengal of which he had personal experience. In Bengal deliberate oppressions 
were carried on under the name of I^w and Order. Supported Sir Tej Bahadur Sapru’s 
suggestion for the appointment of a judicial tribunal. It would be the greatest imaginable 
catastrophe if Gandhi’s life was not saved. 'Fhe resolution had been banned and ft was quite 
possible that all supporters of the resolution would be imprisoned and that the speeches now 
being made would not be possible. If Mr Phillips had come to India to study the situation it 
was now time for him to act independently. If Mr Gandhi died then his dead body would 
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(or ever lie between Lngland and India and there could be no reconciliation and India would 
never forgive nor forget. Appealed to Government to act before it was too late. 

Sir Maharaj Singh - supported resoluUon on behalf of all Indian Christians. 

Sir Suleiman Qasim Mitha — supported the resolution. 

Master Tara Singh ~ supported tlie resoluUon on behalf of all Sikhs. There was not a single 
Sikh who hesitates to associate himself with tliis demand. It was ridiculous to suspect Mr (iandhi 
of encouraging violence. He (the speaker) believed in violence. If the conferencf took any 
hold action then he (the .speaker) was with tliem. 

Dr Mackenzie — had nothing to do witli politics and su imported the resolution on hu.iidnilarian 
grounds. Expressed the hope that the release of (iamlhi would introduce a new era in relations 
between Britain and India. 

(At this stage Sir Tej Bahadur Sapru read out a letter from Dr Mackenzie supporting the 
resolution on humanitarian grounds. In this letter Dr Mackenzie had also suggested that a 
ileputation should wait on the Viceroy to secure Mr Gandhi's release; Sir I'ej Bahadur Sapni 
opposed this .suggestion and expressed himself agai^^st any form of deputation approaching 
the Viceroy). 

Mis Sarla Devi — supported the resolution. 

Mr Alh’h r^k.==;h — supported the resolution. It was the biggest possible insult to Gandhi 
to accuse him of encouraging violence. Accused (joveinment of only desiring a police rule 
in India. 

(Maharaj Kumar of Vijayanagram supported the ie.solution. Announced that he (the speaker) 
had before Christmas despatched a cable tci Mr Churchill suggesting Uie release of all political 
prisoners and had received a reply from the Viceroy that this suggestion could not be considered. 
Suggested that Sir Tej Bahadur Sapru and othei*s should march to the American Embassy and 
tell Mr Phillips to intervene and also tell him that if he failed to inter\ ene then there would be 
no coidi«il relations betw'cen India and America. Find -or suggested that from tlie American 
Fnibassy tJiey should march to tlie Viceroy's House no 'i .atter whetlier Uiey were received or 
not and no matter whether tlicy were met by bullets). 

Sir A. 1 1. Ghaznavi — supported tlie resolution. The present waj> no Lime for tlie Government 
lo stand on false prestige. 

At this stage Sir Fej Bahadur Sapru read out a letter received by Mr Rajagopalachariyar 
lioni the Private Secretary to the Viceroy acknowledging llie receipt of the draft resolution). 

Mr N.M. Joshi — supported the resolution on behall of the working classes and the All 
India Trade Union Congress. 

(Maulana Ahmed Said (Jamiat-Ul-UlcmaTHind, Delhi) — supported the resolution on behalf 
ol the three million Pathans and Khudai Kliitmagars of thf' North West Frontier Province. 
Four thousand Patlians were rotting in Jail without trial and die news was suppressed. Klian 
Abdul Ghaflar Khan* had been struck down like a common felon, his ribs broken and then 
he was lodged in jail. ITicy should not be content with making speeches and passing resolutions. 

I hey should also devise ways and means of action to arouse the public feeling and to get rid 
ol the alien Government. They should not be led astray by die ‘divide and rule’ policy of 
this alien Government, Expressed the belief that Mr Gandhi can bring about Hindi^/Muslim 
ttnity in India. If Mr Gandhi died then he (the speaker) gready feared the consequences of 
excitement and feelings which would be aroused amongst thee Pathans in the North West 
Hoiitier Provinces. 

Zahir-ud-Din — • supported the resolution on behalf of the four crores of Momins. 
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Mr Kiinadive — supported the resolution. 

Huma>'un Kabir (Calcutta) ~ supported the resolution on behalf of the commercial 
commuiiit)'. Refened to Mr Churchill’s statement that the commercial community and the 
capitalists were behind die Congress movement and said that this was a matter of pleasure 
and not of shame. 

Pandit H.N. Kunziu — supported the resolution. 

{Ai this stage die resolution was put to the vote and adopted unanimously). 

Signed (illegible^ 
20-2-43 

Superintendent of Police, C.I.D. G.M. 

1. 1)<K. No. 21. 



Ram Krishna Dalmia to the President, leaders 
conference 


File No. 19/b/43 - Home Poll (I) 
(NAI| 


Dalmia Jain Niwas 
New Delhi, 
20th February, 1941 

Ram Krishna Dalmia 
'Hie President, 
fhe I-eaders Conference, 

New Delhi 

Dear Sir, 

Please read out this letter which 1 am addressing to all leaders of the Conference. 

I am wTiting today to protest not against the action of the Government not releasing 
Mahatma Gandhi, as we know their attitude, but against the leaders of this conference who 
have assembled to approach the authorities with a begging bowl for securing Gandhiji’s 
release. Your deliberations here today will serve no other purpose except showing to tlic 
outside world diat not only Congressmen but also eminent merchants and public men arc 
against the stiff attitude taken by the Government. To my mind it is abject humiliation foi 
Gandhiji and for all Indians to appeal to the Viceroy or the Prime Minister, whose harsh 
and hardened attitude we already know. It would have been better if we had assembled at 
Poona instead of at this luxurious capital and begged Gandhiji not to end his life at this 
juncture as he has no right to do so, having dedicated it to the cause of India and also to 
that of the world and humanit)^ This self-immolation — I :hould not call it death — 'vill 
add further glory to the life, already so glorious and noble and it is a thousand times better 
than dying a natural death. T he world may gel Churchills and Roosevelts but rarely a saint 
like Gandhiji. The Mahatma has fulfilled his mission, has reviewed and propagated the cult 
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of non-violence which had disappeared from this land for the time being and the spirit he 
has kindled will not die out. So I request all of you to compel (jandhiji to give up the fast 
or let us fast ourselves, not before this Government, but before our great saint and we have 
got every right to do so as he is our own and let him be compelled to give it up. We have 
sincere and great love for Mahatmajee but have we done anytliing more tJian having 
undertaken long journeys by rail or by plane to assemble here and to deliver fiery speeches? 
Are we prepared to take such action as may compel the Government which today are not 
heeding us, not because they are intoxicated with the victories on the Russian front but 
because they are conscious of our weakness? Had we been strong in our resolve, the 
(lovernment themselves would have convened tliis veiy conference and would hav«' implored 
us to prevail upon (landhiji to his fast. 'I hose assembled here, honourable members and 
merchant princes, knights, leaders and Seths, many of whom including myself are busy 
adding to tlieir pile of wealth in one way or other. In such a case, have we got any right 
to iisk tlie Hon’ble Executive Councillors not to stick to their jobs.^ 

Whatever it may be, if we have real love for our country, regard foi our gicat leader, 
and solicitude for the generations yet to come, we should take effeclive action and if we 
aie incapable of that, I would repeat, wt should pray (iandhiji to stop tliis apparent calamitv. 
riiis realilv ! not a calamity but a boon which will impart a lesson to the world that there 
aie still men who know how to die, not in the battle field, where instantaneous death is 
not so painful, but to die by inches, performing penance and suffering tortun\s of death 
eveiy moment. Ihis will also open the eyes of those Mussalmans including Mr Jinnah (who 
lb mv close friend I have the right to speak strong words to him) who claim to be patriots 
hut have not the courage even to make tlie slightest saerilice. If Gandhiji passes away, the 
gulf of differences between Hindus and Muslims will be further widened. Those who consider 
that nationalism will be weakened are mistaken, rhe hope ol Pakistan if not vanished away, 
will be impossible of realization for hundreds of years. Where in the wan Id is a life like 
Gandhiji’s lived and given up as he thinks doing. 1( ! him there is no death, and he might 
ha\'e con.videred if he dies this is a golden opportunuv just as S<;crates said at the time of 
taking tlie cup of poison. About the sinceiiU' of his confidence in non-violence tliere is no 
question. If we put our hands on our hearts and look inw ards, we will find very few' of us 
are really non violent, many of us enjoy sabotage. 

We may blame the Briti.sh Government but wt have to admit diis much that if this 
conference should have been convened in Gennany, Italy, all ol us would have been sent 
either to concentration camps, or might have been shot dead forthwith even in Russia of 
Stalin. Our intolerance too knows no bounds. Nimc of us doubts the patriotism or tlie 
sincerity of Rajajee but we have not, I hope, forgotten how cruelly w'c had treated him and 
w'cre not ashamed to show black flags i.. . cause he had sincerely believed in principles, to 
which we could not subscribe. At the risk of annoyance of all of you, except a small number 
who can be counted on fingers’ ends, dicre are very few leaders who really adhere to 
non-violence but it is not the fault of Gandhiji. It is our fault or that of die bureaucratic 
Government which has dragged him to the point of death. Now my request is either to 
take action with a bold heart or please command Gandhiji to stop this calamity. If really 
we feel that the life of Gandhiji is an asset for us, we had beUcr hand over a blank cheque 
to Mr Jinnah and let him have a Pakistan to which on principle I am deadly against as I 
have a dream of seeing one day the abolition of all territorial system, with the various 
nations of the world welded into one unit, owing allegiiuice to one flag, using one currency 
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and ultimately one language. But to solve the present difficulty instead of being ruled by 
others let us be prepared to be ruled by our brotliers who ignorantly treat themselves as a 
separate entit)' and let us control three fourths of this land which is not going to be isolated 
place or to be formed an island. No injustice is possible to the minorities in Pakistan as vve 
too have the minority of Mussalman in the rest of India; if we do not solve the deadlock 
this way it is possible our quarrel over Pakistan and Akhanda Hindustan will not end even 
for centuries. I request to be wise and take some effective action. Please do not play Tamasha 
just like a gathering of rats who passed the resolution to bell the cat but who arc going to 
tic it round their her neck. 

I request ruling princes, Hindus and Muslims, specially J:un Sahab, who is a friend iuid a 
brother to me, to save the life of this unique leader for the good of the princes. 

I am sorry' for the strong tone of this letter; my heart is weeping and I am not in a franu' 
of mind to judge the propriety of what I have written. 

With folded hands, I beg to be excused. 


1 Knclosiire to I)<h Jt) 


Yours sincereU, 
R. Dalniia 



Chief Secretar)', Govt, of Punjab to all Deput)' 
Commissioners in the l\injab — (in case Gandhi 
dies) 


Govt, of Piin]al>'Congrc.ss Movement 1943 — File No. 68 (Confl) 
|l\injab State Archivesj 


From 

F.C. Bourne, Flsquire, C.I.K., I.C.S., 

Chief Secretary' to Government, Punjab. 

All I^eputy Commissioner in tlie Punjab. 

Dated I^ahore, the 2f)th February, 1943. 

Sir, 

In continuaUon of my cypher telegram of yesterday’s date I am directed to explain that orders 
passed under Section 14-i, Cr. P.C., banning meetings ‘designed to further Congress objccLs 
should be treated as covering meetings of condolence or mourning in case of Mr Gandhi s 
death. In any order that is passed all references to Mr Gandhi must be definitely avoided. 

2. Should Mr Gandhi die, tliere can of course be no oDjcction to or interference with 
spontaneous hartals. Mourning and condolence should be restricted to recognised places of 
religious worship where gatherings are excluded from the scope of the order. 

3. Proce.ssions are already forbidden in all important towns under Punjab Government, 
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Home Department General NoUficaUon No. 511-CDSB, dated the 2nd February, 1943, and 
this order of course remains in force in all circumstances. 

I have the honour to be, 
Sir, 

Your most obedient servant, 
Chief Secretary to Government Punjab. 

No. Sec/1 48-52-S.B., dated the 20th February, 1943. 

Copy forwarded to all Commissioners of Divisions in the Punjab, for information. 

Chief Secretary to Government Punjab. 


No. Sec/1 53-88-S.B., dated the 20th February, 1943. 

Copy forwarded for information to: 

1 . All Riinge Deputy Inspectors General of Police, and 
1. All Supv iiiiuMidcnts of Police in the Punjab. 


For Deputy Inspector General of Police, 
Criminal Investigation Department. 


Enclosure 

From 

KC Bourne, Esquire, C.I.E., I.C.S., 

Chief Secretary to Government, Punjab. 

Fo 

All Deputy Commissioners in tlic Punjab. 

No. 3432 -(K) ~ B.D.S.B., Lahore, dated the 19th Febmary , 1943. 

Sir, 

I have the honour to append herewith a paraphrase of cipher telegram No. 315-344-B.S.B., 
dated the 19th February, 1943 sent to all Deputy Commissioners in the Punjab today: 

In view of the possible consequences of M. Gandhi's fast, rhe Punjab Government consider 
that Deputy Commissioners and SuperinU.idents of police should remain at headquarters. In 
all important towns, it is desirable that public meetings intended to further Congress objects 
and thus to disturb public tranquility (other than religious gatherings in recognised places of 
worship) should be banned by orders under section 144 Cr. P.C. for one month. In these 
‘>iders, no reference should be made to M. Gandhi’s fast. 

I have tlic honour to be, 
Sir, 

Your most obedient serv'ant. 
For Chief Secretary to Government, Punjab. 
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No. 3-k)l-4i5 — Lahore, dated the 19th February, 1943. 

Copy forwarded to Commissioners of all Divisions in the Punjab, for information. 

For Chief Secretary to Government, Punjab. 

No. 34{)6-3501— B.D.S.B., Lahore, date the 19th Febniary, 1943. 

Copy fonvarded, for information to: 

1 . All Riuige Deput\' Inspectors General of Police, Punjab, and 

2. All Superintendents of Police in the Punjab. 


For Deputy Inspector-General of P()]i((‘ 

C.l.D. Punjab 

Whereas, it is desirable that all public meeting intended to further CONGRESS objects jrul 
thus to di.sturb public tranquility (other than religious gatherings in recognised place.s of worship 
should be banned, I, A.K. MALIK, I C.S., DISITUCT MAGISl'RA IT-, AMBALA, do hc^vh^ 
f>rder under Section 14-1 CRIMINAL PROCEDURE CODE, that all such meetings shall bi* 
banned for period of one month from the date of this order. 

A.K. Malik 
Dtslrict Magistiair. 

Ambtila 

Cop\ to; 

1 ITu? Supenntendeni of Police, .fVmbala. 21/.^'1943, 

2 All Ilaqa Magistrates. 

^ All "lahsildars, in tlic district for information and wide publicity. 

4 ITie Chief Secretary Ciovemment, Punjab for information. 

District Magisti<vir 
Aml)ala. 



Editorial in Independent India dated 21.2.1943 


Independent India — Vol. 7, No. 8 
(NMML] 


The Show-down 

S’^FRONG words have been exchanged between fallen out friends. The Mahaloia’s episili'!' 
to the Viceroy are remarkable documents. His patience is exhausted, and he has taken his 
old friend to task. Six months of detention in a palace, with all worldly comforli what .ui 
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injustice to an innocent man: Feeling very strongly about this injustice, the Mahatma invoked 
ihc mysterious law, known only to himself, and enjoined the Viceroy to make amends. The 
first episde from the palatial prison was rather vague. I’he Viceroy, therefore, could not reply 
except with platitudes, and requested for a more explicit communication. ITiat was the desired 
opening which enabled the Mahatma to make the pre conceived move. It was a throat to fast 
- iKit unto death, but to capacity. Fhe Mahatma declared that he was going to fast as an 
appeal to the highest tribunal. Everyone may not believe in the efficacy of such ajTpeal. But 
nobody should grudge if others entertain the belief even in this twentieth century. ITie fast, 
however, is not a divine pastime. It has a mundane political purpose. 'ITie Mahatma did not 
make any secret about it. He was tired of the comforts of imprisonment and anxious to return 
fo the rough and tumble of politics. Therefore he demanded unconditional release, although 
he carefully omitted to say exactly what he was going to do to end the ‘impasse’. 

Patience seems to have been exhausted on both sides. Already in his second letter, the 
Viceroy wTOte something which the offended friend presumably did not expect. Tlie Viceroy 
t haracteii/.ed die threatened fast as a political blackmail, although he conceded to the Mahatma 
ilie freedom to practise it if he wished. After dial, Uscre was no choice for the latter, and the 
last began with all the well known ceremonies and formalities. As was to be expected, 
t verydiing <1'^ in the public life of the country has been eclipsed by the stage-managed 
cKiniour for the release of the Mahatma. Curiously enough, it is ignored that during his fa^^t 
the Mahatma is a free man. The palace has ceased to be a prison even nominally. If the 
Mahatma is really tired of the comforts of imprisonment, he is free to betake himself anywhere 
rise ITiat being die fact, all this uproar about his release is altogether poindess. The demand 
IS to allow the Mahatma all die freedom to do whatever he pleases in order to end the impasse 
in his own way. On humanitarian grounds, everybody would join the cry of agony that the 
Mahatma should not be allowed to die. But the contention that the key to the India problem 
IS in his hand may be disputed. In any case, it is pertinent to ask how does he propose to set 
about the task of ending the impasse. He has kept Ins * vn counsel, lliereforc, all this uproar 
will only make the confusion worse confounded. 

Until now die Government has kept its nerves and refused to be stampeded. Having 
condemned die Mahalmaic technique of whipping up popular sentiment and attracting world 
opinion as political blackmail, the Government has left no way open for retieat. But to stand 
pal will not be a wise policy. The Mahatma’s fast is not an isolated event. It is part of a well 
laid plan, which is to shift the position of the Cong»-^ss so diat the Government may be 
deprived of all valid argument for not transferring formal power to a National Government 
controlled by the industrial and commercial interej^ts which have been riding the two horses 
ol making money out of the war and financing the niovenierU for sabotaging war efforts. I his 
IS a grand conspiracy rather against the i, ire of India than against the present Government, 
which willy-nilly has joined the conspiracy, for all practical purposes. Iliat very' signiheant fact 
t aiises misgivings about what the Govenimenl will do if the artificially created commotion 
over ihe Maliatma’s fast aggravates into a popular outburst. 

1 he much trumpeted ‘LfCadere, Conference' is meant to create the impression that the 
whole of political India stands behind the Mahatmic manoeuvre. That, how'ever, is not the 
« <‘sc. rhis time the leaders Conference cannot claim to have the support even of the major 
political parties, or even of Hindu India. Not only Mr Jinnah has refused to attend the 
< inference, but the Hindu Mahasabha also has condemned that fast in unmistakable terms, 
h has gone even farther, and has refused to be a party to any settlement between the Congress 
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and the Muslim league. That being the case, the Government, in spite of its weak-kneed 
policy in the past, tonday finds itself in a strategically strong position. It can take the fire out 
of the guns of the prominent leaders meeting at Delhi by challenging their right to speak in 
behalf of the Indian people. But in order to be eiTectivc, that challenge must be backed up 
by a long-term policy and positive action. To begin with, it must set its house in order. Parti(‘s 
to the political blackmail, publicly condemned by the head of the Government, having scMn 
confabulations witli members of the Government that only betrays a dangerous we<iknrss, 
which results from the absence of homogeneity and unity of purpose. ITie situation becomes 
positively ludicrous when a member of die Government declares his intention to attend ifu* 
ctinference held widi the purpose of forcing the Government to give in to die political blackmail 
I'he internal rot must be cured if the Government is to weather the brewing storm. 

Simultaneously, the Government must be reinforced by really democratizing itself with tlu* 
coopenition of those who have refused to be parties to the political blackmail. Given ih< 
attitude of the Muslim League and the Hindu Maliasaba, they evidendy constitute the owi 
wiielming majority of the Indian people. A Goveninient constituted on that basis will certiurilv 
meet the demand for a National Government. But the decisive factor will be not the pei'soiial 
composition of die Government but the policy it will pursue. In that connection, die present 
(fovemment can take the initiative and thereby Justify its policy of resisting political blackmail, 
present and past, not only before world opinion, but also before die Indian people at large. It 
should be a pobey of promoting popular welfare and creating conditions which will enahli* 
Induui Democracy to assert the right of self-deteniiiiiation at die eiuiiest available opjiortunitv 

Otherwise the new strategy of the Congre.ss may succeed in outnianeiivcniig the (Jomtii 
ment and compelling it to betray its responsibility' to die Indian people as well as to British 
Democracy. ITie new strategy of the Congress is determined by two Victors: internal, 

and another external. Ilie failure of the movement envisaged in the resolution of die Bomba) 
A . I C C. meeting, and precipitated perhaps somewhat prematurely by the arrest of the Congress 
leaders, has placed the Congress in a very awkward position. ITierefore, the Miiliatma seems 
to be once again feeling the necessity of doing something desperate in order to save the 
Congress from extinction. On the other hand, the definite turn of the war must compel the 
Congress leaders to revise dieir attitude and readjust their polity. Formerly, the policy \va.s 
detennined by the belief diat Bntain was going to be defeated, whatever might be odier resulLs 
i)f the w'ar. ITiat belief was not based on any realistic analysis of the relation of international 
forces. It was rather a matter of wishful thinking. And as such, it may not disappear ver\ 
easily. Nevertheless, solid facts are now challenging that belief, and tho.se who have been 
building casdes in die air, must now reconcile themselves to the new perspective. 

Under the given situation, no useful puq>ose will be served by die Congress leadcis 
continuing their quarrel with the Government, therefore, the Mahatma held out the olive 
branch, hoping that the Government would welcome it widi relief, and consequently the 
Congress will come out of its heavy defeat with the flying colours of a fraudulent victor)'. But 
bitter experience has taught the Government the futility of the poUcy of appeasement which 
nearly ruined the country. The olive branch having failed to elicit the desired response, the 
Mahatma fell back on his non-violent pistol, which for once does not seem to have terrified 
the Government into submi.s.sion. 

If the peace overtures of the Mahatma were purely a matter of inner light (although he 
has not referred to that source of divine inspiration on this occasion}, then it was not necessary' 
for him to torment himself with six months patience. 'Hiis time he opens the gambit by 
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referring to his mission which came to him as far back as 1906, and with which mission he 
claims to have returned to India. It is a mission of preaching truth and non-violence to a world 
full of falsehood and violence. Again one cannot help asking: Why did he keep his mission 
in suspense for half a year? On a previous occasion, we compared the Mahatma with the 
legendary Doctor Caligari, whose black magic used to kill tlie souls of people whose physical 
ailments he used to cure. Although reason seems to be dawning in some quarters, the world 
still remains entrapped in Doctor Caligari’s cabinet. ITierefore, the Mahatma may succeed 
one again. In order to prevent the obvious issues oi Indian politics being confused by black 
magic, it is necessary to lay emphasis on facts which, though well known, are likely to 
overlooked by men under a spell. ITie fact is that events in India as well as abroad taking 
place during the last six months must have convinced the Congress leaders of the futility of 
their war policy and made them look out for an opportunity to change their attitude in order 
to save tlieir organisation. The Mahatma raised his voice of protest against the injustice of 
having put him inside the walls of a palace, only when he felt that neither was the Government 
going to atone voluntarily for the sin, nor would the forces of evil let loose by tlie order of 
the Congress and at least on the authority of the Mahatma himself, throw open the doors of 
the prisons in which the Congress leaders are kept. It might have been patience on the part 
on the Mah'i^ma, but the Congress leaders, his lieutenants, did not wait with patience, but 
with great expectations. 'Fliose expectations arc no longer there. They must adjust themselves 
to a new situation. "Die initiative was taken by their spiritual guide. Thus, even those who 
would not like to use the strong term political black main could not characterize the Mahatma’s 
fast otherwise than as a political gamble. He is gambling with his life. His lieutenants would 
not allow him to do so if they did not realise that their position was desperate. 

Is it really necessary for the freedom of India and the welfare of the Indian people, not to 
mention the cause of the United Nations, to help out a group of bankrupt politicians, who 
became bankrupt because they gambled with the future of the country which had placed its 
c onfidence in them? In so far as tlie object of the prc'Ttjinent leaders without following, who 
are meeting at Delhi, is to save the life of an old man, their efforts can have the sympathy 
and support even of those for whom he is not a Mahatma. ITiat object could be easily attained 
if it were separated from political manoeuvring. On that condition the Government could be 
persuaded to withdraw from the Maliatma the privilege of being detained in a palace and 
give him the freedom of living wherever he likes as a private citizen. But it is clear from the 
Mahatma’s correspondence that he wants unconditional release witli tlic object of proving that 
the Congress was not responsible for what happened in the countrv' during tlie last six months. 
Why is he so anxious to do that? If he really did not approve of those events, he could have 
expressed his disapproval when they w^ere actually taking place, endangering the country 
'Seriously. No useful purpose will be serv 1 by post fiicto disapproval, even if it is assumed 
ihdt the events were not actually promoted or approved by the Congress leaders. It is too late 
to maintain lliat the Congress a.s an organisation had nothing to do witli those events. I he 
evidence against any such contentions is overwhelming. 1 herefore, tlie only object of the 
Mahatma in his latest political gambit is to get hold of credulous ears and whisper in them: 

1 arn sorry for what happened in the past; now' let us lorget and forgiv'e, and be friends again. 

I hat is clear from the tone of his first letter to Uie Viceroy. 'Hie reply seems to have encouraged 
him. He was happy to feel tliat he had not ‘lost caste’ in the V^iceregal Lodge. Confident of 
success, he immediately laid all cards on tlic Uible expecting that the Viceroy will also do the 
^ame. But experience has made the latter wi.ser. 
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Hf w;is not in a hum' to walk in Dr Caligari’s Cabinet. Impatient to have his own wav 
soon, the Mahatma rattled his non-violent sabre, only to be ciilled a political blackmailer, to 
his utter chagiin. It was not at all necessary for the Mahatma to gamble with his life. riK* 
Viceroy was ready to meet him more than half-way. llie only tiling that the Mahatma had 
to do was to inform the Viceroy that he was prepared to go back on the Bombay resolution 
and to advise the Congress Working Committee to do so. Those who advocated a scttleiiu'iK 
between ilie Government and the Congress, while the latter admittedly in open rebellion, dui 
so wiiii the argument that everv* war ends in peace. In tliat token repudiation of the Boinbax 
resolution is a precondition for the Congress leaders being invited by the Government to \\ 
peace conference. Instead of doing that obvic»uslv reasonable thing, tlie Mahatma prelenrri 
to go on fast, evidently with the object of forcing the hands of the Government, lhat beinv; 
the ciise, it is vei*v dilTiciilt to see what the Gt*vemment can do to oblige tlie prominent leatleis 
meeting at Delhi. Kven if the Mahatma is released purely on humanitarian grounds, and al! 
restriction on his personal movements is rerntwed, peace talks cannot possibly begin so long 
its the stale of warfare continues. 

It IS not possible to believe that die Congress leaders and their advocates do not st'e ilu* 
contradiction of this position, lliey are evidently tiving to exploit pojiulai sentiment. agiUiit'd 
bv the Mahatma's fast, for bnnging about a new* political crisis. The plan may include evenin.ji 
rj'signation or perhaps dismissal of some members oi the Viceroy's Council. If the lepoii alxni' 
the strange behaviour ol some of those gentlemen is true, and if tliey continue fratorni/aiinii 
with declared lebels, tlie \'ic.eroy be compelled to speak to tliem its franklv as he did tf) tin 
Mahatma an J dial may give them die occasion for resigning in protest ugain.si autnciacx Hu 
demand for Uie release of other Congress leaders is implied in die demand for an uncondiiioitil 
release of the Mahatma on politiciil grounds. Ihe Government will presumably insLt n[)()n a 
clear declaration of a change of Congress attitude before fulfilling dial demand. I'hiis, ilu* 
situation is heading towards a showdown. If the Government retains its present .strong aitiliifie, 
the Congress is bound to be ruined by its own foolish for India. As a matter of fact, that will 
create conditions for a realignment of political fortes, giving a chance to Indian Dcmocrucy id 
assert itself on the situation and shape die destiny of the country. 

Ihe day after this was written came die news of the resignations of Mr Ancy, Sir H.P. Modi 
and Sir Nalini Ranjan Sarkar from the Viceroy's Executive Ccjuncil and of their acceptance bv 
die Viceroy. 



W.HJ. Christie to K.M. Munshi 


Jayakar Collection - File No. 527 

INAIl 


"Fhe Viceroy’s House, 

Niw Delhi, 22nd Ftbruary, 1943. 


Dear Mr Munshi, 

His Excellency the Viceroy desires me to .acknowledge with many thanks your courtesy in 



Gandhi* s Charisma 1509 


s(Miding him a copy of the telegram which the Committee of tlie Leaders Conference have 
(Iccided to cable to London. 


Yours sincerely, 
\V.H.|. Christie, 

K.M. Munshi, Esq., 

Copy of the telegram 

Three hundred public men from different parts ol India, representing various cfjinmunities, 
(reeds and interests including Commerce and Industry, Landed Interests, Workers, Com- 
niunisls, Hindus, Muslims, Christians, Sikhs, Parsis and British Missionaries, met ye.sterday at 
New Delhi imd unanimously passed a resolution urging immediate and unconditional release 
of Mahatma Gandhi whose condition is fast approaching a crisis. We fccir that unless 
inimedialely released he will pass away. We wish to explain to British public opinion that the 
Mahatma is fasting only to be able to review the sii nation as a free man and to advice the 
pi'ople accordingly and not on the issue of independence. We are convinced tliat tlie terms 
ol his lette.*" ptember 23 rccendy published by tlie Government amount to an unequivocal 
disapproval on behalf of himself and the Congress of all acts of violence. 'lire Chairman of 
ilie C^infercnce, Sir Tej Bahadur Sapru, submitted the resolution to tlie Viceroy yesterday 
iilternoon and immediately afterwards he received a reply from tlie Viceroy declining to 
interfere as no new factor had arisen to ;iI^t the previous decision and enclosing the official 
I ommunication of February 10. We deeply deplore that the advice of so many representative 
and responsible men should have been summarily turned dowm by the Viceroy. 

W(' firmly believe that if the Mahatma’s life is spared a way will be opened to the promotion 
of |)eace and goodwill as surely as his death as a British prisoner will intensify public 
( inbitlerment. Ilie charges brought by the v^ovemmem gainst the Mahatma do not rest upon 
.in examination by any impartial Tribunal or indcpencient body of men. We firmly believe 
lliat much of the liouble which has arisen was prevertiblc by timely action on tlie part of the 
Governmont last summer and that the Mahatma should have been allowed to see the Viceroy 
to find a solution as he desired. 

Millions of our countrymen feel that the responsibility' lor saving the Mahatma’s life now 
lests only witli the Gov'ernment. We, therefore, urge t]*at the Mahatma should be forthwith 
released. As under tlie. existing constitution the ultimate responsibility is of tlic British Parliament 
loi the peace and tranquility of India, We reejuest fl.at this cable may be brought to its notice 
ni order that it may do justice in the matter. We ai e convinced that wise aiid liberal statesmanship 
\m 11 solve tlie Indo-British problem more 'edily and cfleclively than stern repression. 

Signed 

Kight Honourable 
Sir I ej Bahadur Sapru 
C. Rajagopalachariar 
Allah Buksh 
N-C. Chatteijee 
Sir Abdul Halim Ghuznavi 


ExT^w Member, Government of India: 

Ex-Prime Mini.ster, Madras; 

Ex-Premier, Sind, President, Azad Muslim Conference. 
Working President, Bengal Hindu Mahasabha; 

Member, Central Legislative Assembly, President, Central 
National Mahomedan Association of India. 
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Mrs Saraladevi Chaudhuri 
Dr Ashral* 

Dr ShaukatuUah Ansah, 

B.T. Ranadive 
S.P. Mookeijee 

Dr B.S. Moonje 

Raja Maheshwar Dayal Seth 

Bhiilabhai Desai 
P.N. Banerjee 
Fi.N. Kunzru 

Mrs Hannah Sen 
P. Subbarayon 

J.R D. Tata 
N.M. Joshi 

Sir Ardesir P.. Dalai 
Sachidananua Sinha 
G.L. Mehta 

Kiran Shankar Roy 
Mohammad Ahmad Kazmi 
Sewa Singh Gill 
Humayiin Kabir 

Right Honourable 
Doctor M.R. Javakar 
K M. Munshi 
Sir Jagdish Prasad 


President, Women’s Hindu Muslim Unity Committee, and 
General Secretary Indian Women’s Association; 

Socialist; 

General Secretary, All-India Independent Muslim Parties 
Federation. 

Central Committee, Conrmunist Party of India. 

Working President, All-India Hindu Mahasabha and 
Ex-Finance Minister, Bengal. 

General Secretary, All-India Hindu Mahasabha; 

Ex-Minister, United Provinces, and President, 

Oudh Hindu Sabha. 

Leader of Opposition, Central legislative Assembly; 

leader, Nationalist PartYt Central I.egislative Assembly; 

Deputy leader. Progressive Party, Member Council of Stau-. 
and President, Servants of India Society; 

Vice-President, All-India Women’s Conference; 

Member, All-India Congress Committee and Ex Minister 
for law, Madras; 

Chairman, Tata Sons; 

Member Central legislative Assembly, and General 
Secretary, All-India Trade Union Congress; 

Managing Director, 'lata Iron and Steel Co; 

V^icisChancellor, Patna University; 

President, Federation of Indian Chambers of Conimerce tind 
Industry; 

Member, Bengal Legislative Assembly; 

Membei Central lx;gislative Assembly; 

Zaminder; 

Vice-President, Krishak Praja Parliamentary' Party, and 
Secretary, Hindu-Muslim Unity A.ssociation 

Ex Judge, Judicial Committee, Privy Council; 

Ex-Home Minister, Bombay; and 

Ex-Member, Viceroy’s Executive Council. 


I^ndon, February' 22. 

The Government of India decided last August that Mr Gandhi and other leaders of 
Congress must be detained for reasons which have been fully explained and are well 
understood. 'Hie reasons for that decision have not ceased to exist and His Majesty s 
Government endorse the determination of the Government of India not to be deOected from 
their duty towards the people of India and of the United Nahons by Mr Gandhi’i attempt to 
secure his unconditional release by fasting. 

The first duty of the Government of India and of His Majesty’s Government is to defend 
the soil of India from invasion by which it is still menaced, and to enable India to play ht"* 
part in the general cause of the United Nations. 
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There carj be no justification for discriminating between Mr Gandhi and other Congress 
leaders. ITie responsibility therefore resting entirely with Mr Gandhi himself. 



Report on Gandhi’s fast in Daily Worker 
(dt 22.2.1943) 


Daily Worker (Ix»ndon) 
|NAJ - MF Acc. No. 2430) 


Gandhi^s Life Danger 

If the faiJt is not ended without delay, it may be too late to save Mr Gandhi’s life, stated the 
Bombay Cjovemment’s communique on Uie Indian leader’s condition yesterday, says Reuter. 

Indian students in Oxford are fasting in sympath- for CJandhi. During Mr Amery’s recent 
wsit to Oxford, a telegram demanding his unconditional release was sent to him from the 
Indian Students Union. 

Mr William idiillips President Roosevelt's personal envoy in Indian declared in a statement 
issued yesterday. 

‘Phases of the situation in India requiring discussion are being handled by officials of the 
Chivcmments of the United States and Great Britain’. 

I’lie statement wiis handed to correspondents without further comment But was assumed 
ihai the ‘situation’ mentioned in the statement had a definite reference to that created by 
Mr (Jandhi’s fast 



Telegram from the Governor of CP & Berar 


Ijulithgow Collection 
INAI - MF Acc. No. 2243) 


(rovernor of the Central Provinces and Berar to Viceroy (12-1-42). 


1 elegiam R. 22nd February 1943. 

Most immediate. Mo.447-M.S. Referring to our conversation at my last interview at Delhi 
Noui F^cellency will have seen press message containing Doctor Khare’s reply to invitation 
u) attend leaders conference. Message was mutilated but regrets inability to attend and contains 
sentence which should read ‘no faith method fasting in politics . I have just (seen?) Khare and 
i‘‘'kcd him to elucidate his position. Whatevci happens he promises ‘absolute support’ to 
Uovornment and indicates that this support is entirely consistent with his attitude towards tiie 
'var and towards Gandhi’s fast generally. He refers to his open letter to Gandhi about April 
1931), condemning fast staged by Gandhi on eve of Tripuri, Central Provinces National 
f 'ongress Meeting in connection with Rajkot affairs which Khare discussed as a dodge to 
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disheiuten tho llien IVcsident Subhas Bose. Fie also refers to lecture delivered by him at FOf)na 
on Ma\ 18ch in which he again condemned fast with reference to Giuidhi's admission 
on May 1 7th that there wiis an element of coercion in hist and tliat he has harboured ill-feelini; 
against some of his co-w orkers in politics. 

Kh;ue has nndoubledlv courage of his convictions and is not afraid of (landhi. He inav 
shed some crocodile tears in a certain event but his ‘absolute support’ CcUi be relied on altlumgh 
it miiNt be admitted that he mav be open to accusaUon of personal bias in view of his reseiitinom 
at the wa\ in which he was tieated by (Congress High Command in July UKiH. 
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Report on Gandhi’s health in Daily Worker 
(dt 23.2.1943) 


Diiil) li'orker (l^nclon) 
[NAl - MF Acc. No. 2430) 


Alter restless day vesteidav, Mr (landhi entered a crisis at t p.m. He wits seized witii s(*\ri(' 
naustM and almost fainted ;uid the pulse became nearly imperceptible’, said the Honibac 
(hneinment communique yesterday. 

‘Later he wiis able to take water witli sweet lime juice. I'he heart is weaker’. Ih* ralln(i 
from the ersis and slept for about 3-1/2 hours, well into the night. 'I’oday is his da\ m 1 
silerii e 

‘He appeal's U) be comfortable and i.s more cheerful Ihe heart is w^eaker. llie lepurt was 
signefl bv six doclois. 

Indian political leadeis meeting under Sir Fej Sapiu, tJie Liberal Leader, have decidt*f! lo 
cable Mr Chuixhill in a last minute effoit to secure Mr (ianclhi’s immediate and unconditKiiKii 



Governor of Central IVovinces & Berar to the 
Viceroy 


Linlithgow Collet non 
|NAI - ML Acc. No 22(X)| 

From H.K. Sir Heniy 'I wynam, K.C.S.I., C.l.K. Oivernor of the Central Provinces and berar. 
(Seciet) Camp, February 23rd/ 24th 19i.y 


No. 


Dear I^>rd Linlithgow, 

My visit to Delhi and conversations with Your Excellency have to some extent filled the gap 
in our correspondence since I last wrote on the 20th January 1943/ and much which is 
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ifiriluincd in my two Icist letters is now devoid of interest, every other subject being pushed 
niio die background in view of tlic situation arising from Gandhi’s precarious position. 

2. In the more impoilant areas in this piovince an order under Defence Rule 5fi prohibiting 
processions, meetings etc., is already in force. In the event of (".andhi’s death I intend to issue 
immediately a Chi/ette Kxtraordinaiy a|)plying Delence Rule !>() tliroughout the province, 
subjett however to the important provision that District Magistrates will have authority to lelax 
ilu* order at their discretion. We are communicating to tlnon S(;parately our views winch are 
ihat meeting which are condolence? meetings pure and simple may be allowr (i provided 
ordinarily diat they are held w'ithin buildings or private enclosures and not in public placc?s 
where they may act as incitements to disordeily elements to i(*peal the disordc'is of August 
hist. Piocessions will not be allowed under any ciicumstances. I am not prepared to take any 
nsk m (his matter in vit^w of the fact that the latitude allowed on the !)th and lOth August last, 
oil the theory that it was desirable to permit the letting oil of steam, was taken immediate 
.idsanlage of by students. Left Wing Congn‘ssman including the Hindustan Red Army, 
hooligans and other disorderlv elements, and was quite useless as a measure ol pacilicaiion. 

11 disoideis are attempted, I can assuie Yoiii lixceilcncy that we shall hit back iinmediatelv 
\M(h (onsidc'iably greater force than in August last and with the expe rience then gained .so 
that I tlo ni.: the slightest unt'asiness about our ability to cofie wit ,mv situation. 

.{, We may expect a wholly unfriendly press because^ e\en (lie Maharashtrian vernacular 
nev\spaper w hich commands the largest t irculation m this Province will probably feel compelled 
lo shed crocofJile teai*s in the event of (iandhi's death allhough, as Your Excellency is well 
awaie ihi're is little love lost between Nhrathas and Gu|rati.s. Our local [iress however is so 
insignificant and so low in the scale of journalistic values that its actiMlies present no difliculties 
and suitable medicine will be dispensed to those cugans requiring it. 

I. 1 sent Your Exccdlenty yeesterday a telegram legiuding Dr Khare for whom my respect 
has greatJv increased owing to the bold staml which h»' has dared lo take in refusing lo attend 
ihe so called Leaders Conference and his public assc' on tliat he has no faith in fasting in 
pnlitu s. ()nce again, that rare honesty ot characlei which has long been recorded as a 
^ haia( terisUc of Marathas and Marathi speaking Br'^hmins and which was evident in Ancy, 
lias shown itself in Dr Khare. 

5. As I write, the issue of Gandhi’s life or death is the domin^uU one. I imagine that Your 
I'.xcellency is being subject to pressure from every possiblt? quarter on this issue whi»"h is 
ilearly one which is to be included among the axioms of politics, as Dr Khare sees. The entire 
body of the Hindu intelligentsia has of course completely lost its head but I have as yt?t no 
evidence that tlic mass of tlic people in this Provinio aie taking any interest at all in tlie matter. 

[Omitted: Rest of Paragraph 5 till par .’rraph 7, which dealt witli questions of provincial 
administration omitted-part of it is in Chapter I (B) Doc. 21 — Ed.j 


Yours sincerely, 
HJ. Iwymam. 

P S. — Since writing the above, I have seen later reports. These indicate that while Gandhi’s 
fast is generally recognised as a political manoeuvre and has as yet created little or no excitement 
in the countryside, anxiety regarding his healtli is felt in the towms. Yesterday (23rd) die mills 
It- on strike and there was pretty general hartal but bodi the strike and the hartal appear 
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t») ha\ e been called off today. It is curious that the Deputy Commissioner, Wardha, roporLs 
that no anxiety over the Mahatma’s ability to withstand the fast is felt there. 

(40 (7) - (G.C. - 43). 

I Pail of the letter iii Chapter I (B) Doc. No. 21 



News item in Daily Worker (dt 24.2.1943) 


Daily Worker (l/mdon) 
[NAI - MF Acc. No. 2430] 


If Gandhi dies duiing his fast irreparable harm will be done to Britain in the eyes ol tin* 
freedom-loving peoples. 

No le.ss than the future relations of the British peoples and the 4(X) millions of India liaiiij 
on the tliin thread of his life. 

Mr GANDHI had only broken sleep during night but dozed off and on during the dav 
ITiis IS the latest communique on the health of tlie 73 years old Indian leader after tlie 
completion of two-thirds of his fast for 21 days. 

In Britain the Government is standing pat. It refuses to order Gandhi's release or make 
any move to settlement and complacently awaits consequences that no one can forc.see. 

In India ~ and among Indian communities all over the world— millions are urging and 
pra\ing for Gandhi's release for a gesture of conciliatihn from the British rulers. One thiid of 
tlie members of the Viceroy’s Governing Qiuncil have resigned in protest. 

Students of the Cambridge University India Society' have begun a fast in sympathy and 
have sent telegrams urging release to Mr Churchill and Mr Winant. 

l elegrams have been sent to tlie India Office from the Soutli Midlands, Lancashin t*, 
I L‘es side, Nottingham, Devon and Comwiill districts of tlie Communist party. 

he Committee of the Eastern and District Trades Council near Middlesbrough, yesteiday 
win d Mr Amery on behalf of 7, (XXI workers calling for the immediate release of Mr (iandlii 



News item in Daily worker (dt 25.2.1943) 


Daily Worker (I^ndon) 
(.\AI - .MF .^cc. No. 2430] 


Release Gandhi — Call from U.S., Ceylon, Britain 

As .Mr Gandhi enters the third week of his fast, with no appreciable change in his condition, 
the Liberal leader. Sir 'I'ej Sapru, has received a letter from Mr Churchill reiterating that the 
responsibility fur the fast rests entirely with Gandhi himself. 
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'ITiP Government of India decided last August that Mr Gandhi and other leaders of the 
C.’ongrcss Party must be detained for reasons which have been fully explained and are well 
understood’, the letter sUted. 

‘H.M. Government endorse the determination of llie Government of India not to be 
deflected from their duty towards the peoples of India and of the United Nations by 
Ml Gandhi’s attempt to secure his unconditional release by fasting’, it added. 

llie letter was sent in reply to a resoluUon from tlie committee of tire Indian leaders 
conference attended by distinguished Indians representative of all walks of life and Indian 
political and social organisations. 

The resolutions expressed the conference's firm belief that ‘if the Mahatma’s life is spared 
a way may be opened to the promotion of peace and good will as surely as his death as a 
British prisoner will intensify public embitterment’. 

In the meantime, disquiet is growing in all countries. The C'eylon State Council passed a 
jesolution by 37 votes to 4 expressing concern over the fast and requesting tlie British 
(Jovernment to release Gandhi immediately. 

In Washington pickets carrying ‘Release Gandhi' placards demonstiated outside the British 
Embassy until they were removed by the police. 

Birininglvu:. I'jiginccring No. 1 branch of the clerical and administrative woikers union 
liave piLssed a resolution calling for the immediate release of all Indian leaders and re opening 
of negotiations, which they have sent to 12 Birmingham Members of Pailiament (including 
Mr Amery) and to Uic Viceroy of India. 

In a Committee Room meeting in the House of Commons on Tuesday a number of M.P.S. 
and their friends were addressed by Miss Agatha Harrison' and V.K. Krishna Menon, and 
passed a unanimous resolution demanding the release of Gandhi. 
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Report on Gandhi’s fast in Daily Worker 
(dt 26.2.1943) 


Daily Worker (London) 

|NA1 MF Acc. No. 2430) 


MI*s disturbed about India — and (Jandhi 
(troiu Gerald F. Wolfson), 

(Daily Worker Parliamentary Correspondeiu) 

Whilf yesterday Bombay Government on Mr Cfandhi's condition said that he had made no 
turther progress and ‘there was no appreciable ch;mge in his condition’, tliere was considerable 
anxiety and a great deal of protest by many Members of Parliimient yesterday at the position 
in India. 

I hey were particularly anxious rcg;u’ding Mr CJandhi’s fast and at the unsatisfactory replies 
given by Mr Amery, Secretary of State for India. 

Replying to a question by Mr Sorensen (L. Leyton, West), Mr Amery said the circumstances 
which the Government of India found it necessary to detain tlie Indian Congress leader 
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were well known and the correspondence between Gandhi and the Viceroy had bom 
published. 

It contained no indication that Mr Gandhi saw cause for regret at the outbursts of murder 
violence and sabotage which foUowed the authorization in August last by the Congress Party 
of the mass struggle, said Mr Anier>\ 

Mr Sorensen asked: In view of the concern in the House and the country for the releitso 
of Gandhi, and the expression by non Congress leadeis, could the Minister arrange toi .i 
debate at an earlv opportunity.^ 

There were conservative cnes of ‘No*. Mr Amerv replied that was a matter for the leadi i 
of the House. 

Asked by Mr Shinwell (L. Seaham) whether he could produce evidence that Mr (jaiidln 
\^as responsible for the outbreaks of violence, Mr Amery said a good de;il of matter had been 
produced «uid fuller matter w'as coming from India and would be made public. 

Mr Kirkwood* (L Dumbarton) pointed out that the release of Giuidhi had been suggested 
iis being a sign of weakness, but to release Ciandhi would be an indication of our strength 
that we could afford to be generous. 

The Tnpe and Blyth district Committee of the A.FU. passed a resolution calling loi ilu 
release of Gandhi. 

Telegrams have also been sent to the Viceroy, Amerv', Churchill and Roosevelt In tlu 
Newc.istle on- Tvme Hindustani Society, which represents all sections of the Indian commnniK 
m die .Newcastle distiict 

The North East and die Hants and Dorset district committee of the Communist Partv mgr 
the ’immediate release of Gandhi to avoid irreparable damage to United Nations causi*’. 



Report in the Indian situation in Daify Worker 
(dt 2().2.1943) 


Daily Worker (Ixjndon) 
(.NAI MF Acc. No. 2430) 


Indian Situation Deplorable 

Daily Worker Reporter 

‘ I he siiuatHin in India is deplorable to us and I hope the British Government will lincl a 
Natislactor)' solution to it\ 

That Wits die reply of General Siung Shihh bui, head of the Chinese Military Mission lo 
the USA when I icsked him in London yesterday what use japan is making of the Indi.iu 
deadlock in her propaganda and what China thinks about it. 

At a Press Conference, the General said that the Japanese propaganda in the occupied 
territories w'iis an important factor. ITicy used slogans such as ‘Asia for the Asiatic and 
‘Liberation of enslaved tenitorics'. 

A\.sked about the declarations by the United Nations on freedom and independence ol 
subject populations, he said these were very good, but ‘it is upto us to put them Into practice 
Some of them can be accomplished now*. 

ITie General pointed out that Japan now hold better strategic position than the Unit* 
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Niilions for Naval attack and defence, and uusinkable air bases, and her strength in resources, 
ni.'inpower and finance are growing. 

ITie Chinese Air Force, he said had declined until now she had few aircraft. But there was 
enough trained personnel to man planes if they could be obtained. 

As a preliminary and most important step toward defeating Japan the leading United Nation.^ 
should come togetlier and discuss a common plan. 

Asked whether he was satisfied with his mission to Washington, he replied ‘belorc final 
vi( tory is achieved, nothing is satisfactory’. 

The General will see Members of the British Cabinet and examine Britain’s milii-irs effort 
l)ofore he returns to Chungking. 



Report on Gandhi’s fast in Daily Worker 
(dt 27.2.1943) 


Daily Worker {Yjondon) 

|NAI MK A-r No. 2430) 


Gandhi — Health Unchanged 

\ cstciday's Bombay Government communique on Mr GiUidhi’s condition states: ‘There is no 
appreciable change in Mr Gandhi's condition. He is cheerful. 

Mr N.R. Sarker, who resigned recently from the Viceroy’s Executive Council owing to a 
<lisagreenient with the Govemmenl over the release of Gandhi, said vesterday that he piayed 
that Gandhi might ‘yet live for many years to seive the countrv’s cause’. 

Alier critici.sing ‘the political technique for winning uational freedom’, Mr Sarker appealed 
U) the British Government to ‘lake a realistic and helpful altitude towaids solving tlie present 
fluadloi'k’ 



Report on Gandhi’s fast in The Times of India 
(dt 1.3.1943) 


Jayukar Collection - File No. 527 

lX.AlI 


Mr Gandhi Alert and in Good Spirits 

1 oona Feb. 28 — Mr Gandhi, though still weak after 11) foodless days, is reported to have 
liofii more cheerful and bright in his conversation today than at any time before during his 
pn seiit fast. 

loday he had his first shave after a lapse of 19 days. One of the visiting doctors attending 
on him regularly officiated as his barber, llie beard which he grew since launching on his 
tasi tvas removed and his moustache neady trimmed. Mr Gandhi is said to have confided to 
*' feeling after shedding his beard. 
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Since launching on his fast, Mr Gandhi is reported to have been spending long hours m 
meditation. 

Today Mr Gandhi received an unusually large number of visitors including Mr C. Raja 
gopalachari. 

With only two more da^'s to complete his 21 days fast, Mr Gandhi is reported to have told 
his friends that his confidence to pull through the fast remained unshaken. It is now believed, 
adds tlie Ignited Press, tliat the last critical phase of the fast whicli threatened to affect his 
condition on Saturday, is now over and that there is no further apprehensions of it recurrenri* 
during the next two days. 

I'he usual four minute limit placed on visitors interviewing Mr Gandhi was raised in the 
case of Mr M.S. Aney, former Member of the Viceroy’s Executive Council, who had a faid\ 
long talk v^idi Mr Gandhi at the Aga Khan Palace on Saturday. Tlie conversation was purrlv 
a personal one and it is understood that political questions were not discussed. Mr Anev is 
likely to Ciill on Mr Gandhi again in the next few' days. 

Mr C. Rajagopalachari also called on Mr Gandhi on Saturday afternoon. Later Mr Aney 
called on Mr Rajagopalachari and had a brief conversation with him. 

'Mr Gandhi's general condition shows improvement. He is alert and in good spirits’, states 
a communique issued by the Bombay Government on Sunday evening on die liealth of 
Mr Gandhi upto Sunday afternoon. The report is signed by Dr B.C. Roy,* MajortJeiieial 
R.H. Candy, Dr M D.D. Gilder, Miss S. Nayar, Ix Col M.G. Bhandari, and Lt. Col. B.Z. Shah 

During lii.s 20 minutes stay at the Aga Khan Palace Mr Aney met Mrs Sarojini Naidu, 
Mrs Kasturba Gandhi and other inmates of the palace, states the United Press. 'I'he same news 
agency has ^ amt that Mr Aixxcy has decided to stay at Poona till the termination of the husi 
and intends to see Mr Gandhi frequendy. For diis purpose Mr Aney has requested the 
Inspector General of Prisuas for the necessary permission. 

Mr Rajagopalachari, it appears, has secured Goveenment’s permission to meet Mr (iaiidhi 
as often as possible. 



Devadas Gandhi on his visit to Gandhiji in Jail 


jayakar Collection - File No. 527 
|NA11 


'IJLGENDS’ (dt (Ujrj 

My brother and I paid our good bye visit to Gandhiji on Saturday the (ith. We had bet n 
spending about an hour and a half by his bedside each day since the end of the fast. I he 
widely publrshed report that I spent a few hours with Gandhiji on Friday is totally inconeti 
I wish it has been possible to visit him for a few more days during his convalescence, more 
particularly because the visits were a great comfort to my mother, whose growing Infirmity (^f 
mind and body had become painful and alarming to watch. 

I tliink Gandhiji is now well on the way to recovery. He is expected to take another fortnight 
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to be able to get out of bed. But one is thankful now to be able to look back with relief upon 
these four weeks of history. I do not wish to attempt a public assessment of the results of the 
last. I am content, along with the rest, to let the future unfold itself. 

But there are a good few legends. I shall here refer to two of them. It has been reported 
m the Press tliat Gandhiji had a heavy mail-bag during the fast. Actually no mail-bag heavy 
()i light, made its appearance at the Aga Khan’s Palace. ITiey will only reach him in due 
course, if at all, as he is still a prisoner. Then there is the Sweet lime juice story I do not 
( xactly know the fruit called sweet lime. 

But a foreign correspondent very naturally a.sked me whether he would be right in drawing 
the inference that something sweet like honey or glucose had been added to the juice. To 
my knowledge the plain word orange is used in English to mean both mosambi and santra. 
And it was mosambi juice, miscalled sweet lime juice, that was added in minute quantities to 
the water with no admixture of anything else. 'Fhe change from I.emon Juice to orange juice 
was made in accordance with tlie terms of the fast, when for two days it had become impossible 
lor Ciandhiji to drink water and it took him five minutes to gulp one ounce of water. I believe 
lie took an average of less than six ounces of juice mixed in bO ounces of water per day 
during the fast. 


Devadas Gandh: 



Governor of CP & Berar to the Viceroy 
Gandhiji’s fast 


Linlithgow Collection 
[NAl - ME Acc. No. 2200] 


1‘ioin H.R. Sir Henry Twynain, K.C.S.I., C.I.E., Governor of the Central Provinces and Berar. 

Secret Camp, March 9th 1943, 

No. IHaCLC.P. 

I)(‘ar Lord Linlithgow, 

I was greatly interested in the comments contained in Your Excellency’s letter dated 4th 
March,' on the outcome of Gandhi’s fast. I feel that I shouH like, if I may with respect, to 
congratulate you on the firm stand taken, i., the form of tremendous pressure from so many 
(luarters against tliis form of political coercion, as also on being the first Viceroy to defeat 
Gandhi at his own game. I think tliat the most noticeable feature of the reactions to tlie failure 
1 the fast to produce any concession is astonishment that (a) the Government of India and 
Ills Majesty’s Government were prepared to face die music if Gandhi had died, and that 
(b) as ‘epic fast’ had for he first time failed in its effect. Your Excellency is aware how fully 
1 agiee tliat the line taken was die only possible line. I am glad to say Uiat not only Dr Khare 
but also Sir Moropant Joshi had the courage to denounce the fast publicly: the latter, in a 
b'lter to the local press, enquired what w’ould be the position of the Hindus if Mr Jinnah 
* ^ sorted to a fast in order to secure Pakistan. I have litde doubt that the weapon of die political 
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last has, as Your Excellency suggests, been very considerably blunted by the defeat which u 
has suffered. I fancy tliat die Mahatma will think twice before embarking on iUiother fast and 
I think that his capitalist friends will hesitate before encouraging another manoeuvre of thi.s 
kind because they know very' well that they will lose a priceless asset if Gandhi is not available 
to represent them when the time for negotiation arrives. Everyone, of coui'se, noticed and 
commented on the remarkable improvement in Gandhi s condition as soon as it became 
apparent that die Government did not intend to be coerced. I have little doubt diat tlic 
Congress terms will be considerably low'cred as a result of die failure of the fast. Some 
half-hearted condemnaUon of the violence of August last will probably be fordicomiiig and 
there will be general anxiety among those who are now' in jail for a setdement because they 
certainly never expected to be made to pay in the w ay they are doing for their rash endorsemem 
of the Cf)ngress resolution of 8di August last. Every possible means will be exhausted to gci 
out of the impasse without losing face, but we have the satisfaction of knowing diat we have 
nothing to gain, while the Congress has everything to gain, by an early setdement so diat ii 
does seem, now' that die much dreaded fast hiis been squarely faced and defeated, that main 
of the bargaining counters are in our hands. 

nic one dung diat I cannot help regietting, in thi.s ctinnecUon, is that the Biiia brodiers 
were not put away widi the rest of die Congiess leaders 1 have no doubt that the maltei was 
carefullv considered and that there were good rciisons against such action. Also 1 have ncM r 
Ncen a historv' sheet relating to these people. But for so many vears now, 1 have heard s(' 
much of their crooked and always anti-BnUsh activities and die financial suppoil whi( h tin \ 
have given ag iin and again to subversive movements, diat in common widi many other oflu eis, 

I have often ^voiidered how' it is that they have escaped. 

I here is now a verv general feeling voiced latelv bv Mr N.R. Sarkar that Congress c^'nimitteil 
an egregious blunder in turning down the Cnpps proposals. Although the substance ol ihns»' 
proposals less die independence clause, which I have always disliked and which I sluiuld 
rt‘gard its a complete breach of our trust towards the inarticulate millions of India still is tlu* 
onlv basis on which political advaniement seems possible, neveilheless, it is providential lliai 
(janclhi inienened, as he did, and secured then rejection, because nothing could be mon* 
fatal to our chances of bringing the war in ih<' east to a speedy conclusion than the return to 
power of Congress Ministrie.s before the struggle was completely over. 

2. Reaction among Indian members of the Semccs to the news of Ciandhi’s fast wt ie 
acute. One Palil, I.C.S ,* who now !).()., of Beiub wrote qtiestioniiig my decision that we 
should fly the Union Jack on his residence. I dealt with him promptly by ordering him to 
make over charge to his senior E.A.C. and, when he arrived, he quickly ate humble pie arul 
explained that he had not understood that the verv mildly worded exhortation I gave him at 
Raipur in December last was to be taken as an order. It Is, of course, most undesirable that 
any impression should be created in Beiul, (it all districts, where there is an inflanunahle 
aboiiginal population which was responsible for many acts of sabotage in August last and 
where, almost as soon as I arrived m tlu.s IVovince, I found it necessaiy to supersech* the 
Lhstricl Council which had become mciely an organ of tlie District Congress coruiuittec that 
the Deputy Jornmissioner was sympathetic to Congress and not solidly with the (jovenuuent. 

I have allowed Patil to return to Betul, but he is poor creature and 1 am looking round loi 
another job for him and hope to be able to persuade the High Court to reconsider then 
decision not to take him in ihe judicial service. We had definite information ffirough an 
intercepted telephone message that one Guha, llie Director of lodustrics, was contemplating 
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resignation. Another Indian I.C.S. officer has caused us embarrassment by contributing in his 
own name to the Capital Punishment Relief Fund organised by Dr Khare for the purpose of 
appealing to the Privy Council in tlie Chimur and Ashti cases. His attitude, when summoned 
l)y the Chief Secretary, was distinctly recalcitrant and a letter is now being drafted which will 
make it plain to him that although we have no objection to his contributing anonymously, we 
regard his contributing under his own name as clearly contrary to the provision of tlie 
(Government Servants conduct Rules which lays down that ‘Government Servants ne bound 
to hold themselves aloof from any movements which are perfectly legitimate in themselves 
and which private persons are free to promote*. "Fhere have been rumours regarding other 
Indian members of the I.C.S. with which I need not trouble Your Excellency. I am doubtful 
whether many would have actually resigned when it came to the point, but I am resolved to 
make it clear to these people that they are not quite so indispensable as they tliink. ITiis 
Province has perhaps rather an exaggerated I.C.S. mentality owing to the absence of the 
corrective influences which obtain in Calcutta, Bombay and other cities where there arc large 
influential Mercantile communities. 1 have hoard no suggestion of similar reaction among the 
Piovincial Services and, in may ways, 1 prefer a tried and trusted Indian member of the 
Provincial Services to Indian members of the I.C.S. who tend to have exaggerated ideas as 
to their ov/n i*j»jM»rtancc. 

3. I have read the Home Department publication of Congress responsibility of the August 
disturbance with great interest. It is certainly a formidable indictment and I have no doubt 
that it will be possible to supplement it with perhaps even more valuable material as press 
information comes to light and Judicial decisions are placed on record. We are even now 
preparing a printed record of judicial decisions eliminating those portion which refer to the** 
guilt of particular accused. We propose to bring out part 1 ahnost immediately and i shall 
send copies to Your Excellency and Maxwell. Part I will embrace the major judgments such 
:is those in the Ashti, Chimur and Ramtek cases, of \/hich typed copies have already been 
sent to the Home Department. Part II will include impo*^i Uit judgments such as tlie one which 
we expect in the sabotage case which was organised from Vinoba Bhave’s Ashram. I need 
hardly say that I shall read with much interest the more important secret evidence bearing 
on Congress responsibility. 

riic Hindu press has, of course, virtually refused to give a reading to this document and 
has more or less pushed it one side. This was onlv to be expected because, as I foresaw at 
the very beginning, Congress would try to have it both ways, i.e., by frightening the Government 
into concessions by showing its power, at the same time disclaiming all responsibility for the 
outrages which were to indicate the extent of that power. I attach no importance to Congress 
newspapers reactions to the booklet, because they will obv msK never plead guilty to the 
charge. M.N. Roy in Independent India has no doubt whatsoever about Congress responsibility. 
What is important is that British and American opinion should be kept informed. It is regrettable 
that the Statesman dismissed the pamphlet in a few initable sentences. 

In connection with tlie remark attributed to Pandit Shukla by a police officer which is 
reproduced in the booklet, the organ of tlie "Servants of India Society’, tlie Hitavada, came 
out with a leading article in which they stated, incidentally, the Government have done a 
great deal of harm to the official concerned. He is certainly not going to escape notice when 
Ministerial Govemnient returns’. 1 am having it examined whether this remark does not 
constitute a prejudicial act under Defence Rule 34. But, in die meantime, the newspaper got 
of our reaction and almost immediately published a pai’agraph to the effect tliat they 
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meant no 'incitement' by the leading article in question but only intended to warn the Provincial 
Government that it should not offer ofhcials as targets for 'unbridled political malice iind 
vendetta when Ministerial Government returns'. I am still awaiting legal advice befr)re 
considering what action, if any, to take. . . . 

l Nol printed. 



News items in The Times of India 
(dt 24, 25 and 27 of March 1943) 
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A Deputation of Leaders to Meet the Viceroy 

Ii IS understood that effort will be made to secure the V^iccroy's permission to see Mahatm.i 
Gandhi and ascertain his views before the proposed deputation of prominent loaders w.nts 
on die V iceroy. 

It IS Icitmt that in reply to Sir Tej Baliadur Sapru's letter of March 12 to Sir Gilbert l^ithwaiii 
enclosing a copy of the statement issued after the infonnal meeting of prominent leadei^ in 
Bombay, Sit ^ iilbert has advised Sir Tej Bahadur Sapni that His Excellency would be pleasrii 
to receive a deputation of four members. But before receiving them, His Excellency would 
like to be posted in advance with the arguments which the deputationists proposed to put 
fortli at die interview to supplement the Conference statement of March 10. 

In this connecUon, it is believed that the elucidation sought relates to that pait of ilu^ 
Conference statement which stated that, ‘it Gandhiji is set at liberty he will do his best to ^\\v 
guidance and assistance in the solution of the internal deadlock and that there need be nn 
fear that there would be any danger to the successful prosecution of the war', and the ^eason^ 
which led die conference to come to this conclusion. 

'Hie personnel of the proposed deputation has nol yet been fixed. Sir Tej Bahadur Sapm 
IS «il, and it is stated that he may not be in a condition to undertake a journey for die next 
^ew weeks.’ Following arc among the names mentioned in this connection: 

Mr C. Rajagopalachari, Rt, Hon. Mr M.R. Jayakar, Mr G.D. Birla, Sir Purshotamdas 
lhakurdas, Sir Ardeshir Dalai and Mr K.M. Munshi. 

Memorandum Being Got Ready 

Allahabad, March 25 

The United Press learns dial Sir Tej Bahadur Sapru has informed the Viceroy that he luis 
sent the letter from His Excellency’s Private Secretary to Mr M.R. Jayakar and Mr C. Raja 
gopalachari and asked them to prepare tlie case behind the Bombay statement issued on 
March 10 last and forward it to Delhi. 

It is understood that Sir Tej Bahadur Sapru has stated that on account of his being ill an<l 
being advised by his physicians not to leave Allahabad for four weeks, he might not be able 
to join the Deputation, but if he is well, he would. 
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It is leamt tliat the letter from the Viceroy’s House asked as to what points the Deputation 
wanted to raise so that the Viceroy might be in a position to give a considered reply. 

Sir Tej Bahadur has, it appears, also written to the Viceroy that the case prepaied bv 
Messrs Jayakar and Rajgopalachari should be treated as ‘the case behind the statement’. 

Extracts from The Times oj India dt 27.3.43 
Hope of Response from Viceroy 
I.eaders Move lor ‘Reconciliation’ 

Consultations regarding the next step to be taken in tlie ‘reconciliation' move launched by 
the leaders conference in Bombay, in the light of the Viceroy's reply to Sir 'lej Bahadur Sapru, 
aie going on among some of the prominent persons concerned in the move. 

The Viceroy’s reply to Sir Tej Bahadur was to the elfect that His Excellency was willing 
to receive a deputation of leaders, but at the same time he would like to have a written 
memorandum of the points which the deputation wished to urge, 'llie letter further stated that 
the resolution passed by the Bombay conference was quite clear and a deputation might see 
the Viceroy if tlierc was anytliing more to be explained. 

Altliough ^his reply is regarded as indicating a certain ‘reserve’ in the attitude of 
tiovernment, sponsors of the ‘reconciliation’ move are by no means discouraged by it. They 
Lonfident of making out a case w4iich will evoke a better response from Government. 'ITie 
(act that Sir Tej Baliadur Sapru, though ailing, is likely to lead the deputation which may 
include Mr Rajagopalachari, is looked upon as a good augury. 



Viceroy to the Go\’ernor u> the Punjab 


I inlithgow Collection 
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N(j. 30 
lo 

H K. Sir Bertrand Gkmcy, K.C.S.I., K.C.I.E., 

Governor of the Punjab. 

Viceroy’s Camp, Dehra Dun, 
April 22nd 1943. 
(Private & Persona!) 


My Dear Glancy, 

Many thanks for your private and personal letter of 17th April,* No. 444. I am so glad that 
tvandhi fast has go» e so much into tlie bi’tk-ground-that indeed seems to be the case 
e\ erv'vvhere. Twynam has Just passed on to me a rumour that the old man may be contemplating 
last unto death’ on the 9th August, possibly accompanied by organised marches to 
Government houses, public offices, &c. I do not take that all too seriously. It quite clearly at 
ihis stage can be only speculation, for I am entirely satisfied with the completeness o( the 
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arrangements iliat Bombay have made to keep the Mahatma out of touch with the world: and 
I should have thought myself that the explanation of it probably was that the 9th August is 
the 12 months anniversary of his arrest. But it is just as well so be prepared, though I do not 
think we need concern ourselves too actively at this stage. 

Yours Sinceivlv 


I Not pniiied 


lanlithg 


o\v 



Extracts from India since Cripps 
by Horace Alexander 


Horace Alexander, India since Cripps (1944), pp. 65 -9 


Ihe present writer must confess that he first read die correspondence' last Febiuary with i 
sense of exasperation, which he feels again on re reading it nine months lalci. The minds <.| 
the two men seem to be working in wholly different pianos. It starts out hopefully, both lin 
first hitters arc trank and friendly. Ihe Yicerov is eager to respond if xMr CJandhi wants n. 
stime wav to reconsider the position Mr Ciandhi in his second letter can still playfulK sa\ 
Mv letter v a.s a growl against you. ^'ours is a counter growl’. But, alas, from growl it gm lo 
hark.s, ana from barks to something like a deadlv fight. Mr (landhi says (I heie attempt t > 
summari/e): Show me diat I am wrong and I will recant*. I'he Viceroy says; llu- fait dI 
violence is here. You can take it from me’. Mr (landhi says. ‘Of coui-se, I know that theic 
has been violence: but you haven’t proved diat I am the culprit’. I'he Viceroy .says. ‘But •>! 
course vou are the culprit llie August resolution was your doing, wasn’t it? Mr Ciandhi s.ivs 
'But that proves nothing. It was voui aiiests that caused the trouble’. ITic Viceroy says. Bin 
we had to ancst you. Otherwise vou would have done no end of mischief. And you don’t 
seem to have an open mind What is the use of putting evidence before you? And now vou 
aie trying to tind an easv way out of vour responsibility. You are trying to blackmail me inm 
Mibmission to your demands Uo you call that non violence^* And Mr Gandhi replies; ‘What 
voii, my fiiend, call a twenty one day fast an easy way out, and you accuse me of blackmail 
I had not thought it of you. Well, after that there is nothing for it but to begin, and 1 hope 
still that my fast will make some appeal to your bfjitei feelings’. And so he begins. Shouting 
at each other across hundreds of miles of space and hundreds of years of misundel*st^mdlng^ 
they get further and further apait. If only they could have met. 

Bui why fast in any case? What did Mr Ciandhi really expect to get by fasting? lo begin 
to understand we must consider his exact language. In his first letter he complains tlial the 
V^iceroy had arrested innocent men. For six months Mr Ciandhi had waited, hoping that tlie 
V'iceroy as a friend would do something about it-would summon him to come and talk things 
over and try lo convince him of his wrongdoing. But notliing has happened. Mr Ciandhi still 
believes that he and his colleagues were unjustly treated. So he says, ‘I had given inysell six 
months in the hope that some day those that have power will realise that they have wronged 
innocent men’. 41ie period is drawing to a close, so is my patience. The law of Satyagrali*i 
as I know it prescribes a remedy in such moments of trial. In a sentence, it is ‘crucify the 
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flt*sh by fasting . I hat same law forbids its use except as a last resort. I do not want to use if 
1 can avoid it. This is the way to avoid it: convince me of my error and I shall make ample 
amends. You can send for me or send someone who knows your mind and van carry 
conviction’. 

We have already seen how the correspondence developed. I he main points io disentangle 
jie two: What is tliis law of satyagraha that he speaks of, which enjoins fasts as a last resort? 
And why did he resort to it now? 

rhe word ‘satyagraha’ is best tnmslated into English as ‘soul-force’ or ‘trutli-foice’. In human 
aflaii's, when two men or two parties arc in disagreement, they can try to persuade one another 
by reason, by persuasion and argument: and through such means a tolerable rompromise is 
often reached and a new modus vivendi is established. But if tliis fails, and if they cannot reach 
;in agreement, either a third party must be called into and setde their dispute for tlicm, or 
one side must give way. Normally, in human history^ it has been the side that had the greatest 
physical force at its disposal which ‘in the last resort' has been able to compel the other to 
give way. Mr Gandhi, sharing the widespread recognition that such ‘argument by physical 
(orce’ is in contradiction to reason and all the best instincts of humanity, has tried to discover 
some alternative method of carrying conviction, to be used only as a last resort, when reason 
has failed 

His principle may, I think, be fairly stated in the following terms. If neither party can 
convince the other by reason and argument alone, let means be found, not by physical 
( oercion, but by one party demon.strating tlie intensity of its conviction by undergoing suffering 
instead of by inHicting it. Or one may put it this way: If you and I have an argument about 
some subject of vital interest to us both, and if neither can convince tlie other, how are we 
to resolve the deadlock? If your conviction of your case is so profound that you arc prepared 
lo undergo some severe suffering to demonstrate it, I am likely to be impressed. If I dislike 
you, your action may increase my anger: if I like y('u, your action may convince me that you 
really are right, or at least that I ought to give way. I»f either case I am bound to be impressed 
by the fast that you really do care. For a man will nut undergo the rigorous of a prolonged 
self-punishment except for a very deeply held conviction. Such penance certainly docs not 
prove that he is right. But it does prove how intensely he cares, and how strongly he believes 
in the justice of his case. Whatever else it may be, it cerUiinly is not an easy way out. It may 
seem as if he was taking an unfair advantage of the decent feelings of his opponent, but, in 
so far as he is in fact using force, it is an attack on the other man's feelings; the opponent has 
the option of refusing to be moved. Physical coercion is much more unreasonable, for it leaves 
no such option. If we reject this ‘law of satyagiaha , we eitliei kill back on physical force ‘in 
the last resort' or we must find some better w'ay of resol\ mg conflicLs. 

Now', the difficulty that Mr Gandhi i.s up against in India is this, llie Government starts 
nut from an assumption that he and his Congress colleagues cannot accept. The Government 
< hums tliat it is the only lawful authority and therefore it has the right in tlie last resort to 
•'iifoice obedience. If it cannot citlier convince or be convinced it will force the law' against 
nlijeitors, however ‘conscientious’ they may be. Nor can it admit tliat a third party' should be 
called in to arbitrate But Mr Gandhi and llic Congress deny all tliis. They do not admit the 
legitimacy of the Government: they do not consider themselves bound by any social compact, 
even a tacit one. The present Government is to Uieni usurpation. They have therefore not 
only the right but even the duty to resi-st it. But Mr Gandhi has insisted tliat such resistance 
1'* to be confined to non-violent actions. And tlie most perfect weapon of all, in his view, is 
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the pressure that can be exercised through fasting. 'Iliis is, in his opinion, ‘an appciil to tlio 
Highest Tribunal' which may mean both the conscience of mankind and (Jod. When the 
[.urd Mavor of Cork‘ fasted to death it is doubtful whether the most fire eating ‘Unionist’ 
really believed tliat the English reputation for justice was enhanced. His action might bo 
per\ erse, but he had sealed it by giving his life, through weeks of suffering, witliout sheddintr 
the blood of his enemies. Somehow, something struck. 

So, too. if Mr G«uidhi had died Ixst Febriuu^', though it appears that there would have 
been rejoicings in New Delhi and in England, they would have been short-lived, ;md th( \ 
would not have been shared by the world as a whole. Gandhi would have won. 

Did he, in fact, lose.^ 'Dial, of course, depends on what he was aiming at. His first aim 
undoubtedly failed. He had hoped to touch the heart of the Viceroy, to persuade him to sa\, 
at the verv- least to. ‘Well, let us get together in a friendly way and talk it all over. I will show 
you my evidence and seek to convince you. You must produce your evidence and sock i(» 
convince me'. Bui it achieved no such result. 

But Mr Ciandhi's fasts have secondary' aims, too-secondai-y, but often more far-reaching. In 
the silence of his Poona internment, totallv cut oft’ from all communication with the ouLsifli- 
world, he had evidently been troubled by the deeds of violence and llie thought ol violent • 
and despair that wore tilling India. Fasting wa.s tlie only means left to him to a[)peal to ih- 
people of India to discipline tlieniselves, to purify and t]uicken their minds, to find wavs >1 
see ing their fellow-men, instead of w’asUng their energies in idle disillusionmenl. Did his 
achieve anything in this respect.^ Certainly India has been more peaceful since March than 
was before , Government would probably claim that this merely proves that tliey had got well 
on top ot the civil disobedience movement, and that iMr Gandhi's fast did not give it am 
fresh lease of life. Perhaps they are right, but perhaps Mr Gandhi'.s fast really did hcl|} lu 
promote peace and order in the counliy. 

Finallv, there is the effect on the faster A fast, as undertaken in India, is alwaNs inK iuled 
in part to promote self purification. Only Mr ( randhi himself can say whetlier his tast \^a^ 
eftecuve in that respect. But I can testily that in Poona dunng the last days of his last there 
was a curious atmosphere among hi.s family and friends, identical, as it seemed to me, v\iih 
the kind o( thing evoked by what Christians call ‘retreats'. When tliey achieve their objective 
they become in fact ‘advances'. People who came to Poona angry and pessimistic, after visirinii 
Mr Gandhi's bedside, went away cheerful, hopeful, courageous. 


1 riiis lefcrN lu the ( (irrespondenro between MahdUiia (faiidhi and Ijnlithgow before (iandhi went on Iasi 
Fd 

2 *l‘his IS d reference to tlie Insh natjfinalist IV-renre \'usw!ney, who dietl on 24 Oet 1920 aftei a 7.^ day loim 
hiingei strike He had been Ii)id Mayor of Oirk, Ireland — W. 


<»- 4* •<i> 
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Govt, of Bengal to all District Magistrates 


Government of Bengal (Home) File No. 220/44 
I Bengal State Archives] 


Beni'ctl See retariat 
Calcutta 
The 3rd May, 1944 

.Secret. D.O. No. 175-P-S. 

M\ clear 

Please refer to our Secret telegram No. 2121(.S2)-F ‘iated die 2Wi April about the health 

t)l Mr Gandhi. 

In sj)it(' of the improvements reported in the press. Mi Gandhi’s healdi is still giving cause 
li)i anxiety, as blood tests show that his kidiu ys have bt'en affected. As far as can be judged 
at the moment, there is no immediate danger, but theic is a possibility of his sudden collapse. 
In the event of his death, arrangements have been made bv the Government of India whereby 
inloimation will be conveyed to Provincial Governments befon.‘ it is released to the press, and 
sou will then b(‘ intomied immediately b\ telegram containing the one word ‘REGRET'. 

2. In the event of death, Uiere should be no attempt to stifle manifestations of national 
mourning, lire preservation of the public peace should be the single touchstone by which all 
.Kiion should be tested and, in general, you should be guided by the iastrucUons contained 
in Porter's D.O. letter No. d()4-P.!S., dated the 20tL .' “bruaiy particularly in regard to 

meetings and processions. Phere should be ikj ollie il recognition of the death by closing 
(•llices, half masting flag^ on Government buildings or by sending official messages and 
(oiidolences to the family would not bo same thing and we are oppo.sed to half measure of 
this kind. It is desirable that this matter be settled now^ and we would again urge that our 
lequesi be favourably considered. 

Addl. Secretary. 

• Not printed 

Nnt pnntc'cl, but sec I'ioc . 22 for a similiu ollicial vic\% pmiiL 



Extracts from Fortnightly Report from Bihar for the 
second half of April 1944 


I'ilo No. 18/4/44 - Home PoU (1) 
(NAIJ 


Illness of Mr Gandhi - On the 29th April, it seemed likely from information received from 
tho Central Government that Mr Gandhi would not live for many more days. Instructions to 
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deal widi tlie emergency were immediately sent in all District Officers. Superintendents oj 
Pnlice, and police and inilitarv* reinforcements were moved to strategic points. Arrangements 
were made fur active patiolling in the muffosil areas and orders about press, educational 
institutions etc. were is.sued. In view of the subsequent reports about the improvement m 
Mr (Gandhi's health, the local officers w’ere told that they might relax the emergent precautions 
to some extent, but tliey must be prepared at very short notice to redinpose lliem. In mcu 
of later reports, about deterioration in Mr (tandhi's health all concerned have been told that 
the? warning for full preparedness may come at .short notice. In face of the precautions taken, 
it is not likely that there will any serious trouble except hartals, though of course, theu' will 
be widespread condolence meeungs and tlie like: but it is possible that the Congress Sociahsi 
Partv may take ad\'anUiges of the* situation to carry out more outrages. 



Government of India to the Government of Bengal 


Government of Bengal (Home) File No. 220/44 
(Bengal Stale /Vrchivcs| 


Most Secret 
No. ll.7/n-M.S. 

Government of Imlia 
Home Department 

New Delhi, 9th May, /*/ / / 


Express Letter 

Sir Richard Tdttenhiun, CSI, CIK, ICS, 

Addl. Secu*tar%' to the (Joveniment of India. 

I (> 

1 he Chief Set retaiy to the Government of Bengal 

\ f)ur telegram May .'hd.‘ Closure of offices in the event of Gandhi’s death. We aic '‘nH 
opposed on principle to such action which would create undesirable precedent and which it 
taken in one Province might seriously embarrass others You will note, however, that oiii 
tele-gram No. .S(J92 of May LsP referred only to arrangements in event of sudden de'aih m 
c ustody. Death from natural causes some ume after release would be different and one might 
hopr' that it would provoke less resentment against (h)vcrnment and therefore reduce ikmhI 
for safety valve such os closure of offices. If, however, popular sentiment were to be woiked 
up as a result of prolonged illness ending fatally, there might be case for reconsideration 
need not face that situation yet, but perhaps best cemrse in such circumstances might be 
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allt>w clerks and other Government servants to absent llienisclves from offices without actually 
( losing them. 

Signed 

Addl. Secretary to the Government of India 

Home Depailment. 

1 Not printed. 

2 Nt)t printed. 



Extracts from Fortnightly Report from CP & 
Berar for the first half of May 1944 


Kill* Nf). 18/5/44 - Home F\)ll (I) 
INAI] 


i\)litical ” Public interest is almost entirely fV>cussed on the unconditional release of Mr Gandhi, 
whkh c ame as a surprise and which is welcomed by all Sections of the population. In Nag|)ur 
resolutions ccmgratulating Govcniment on its decision and praying for the long life of 
Ml (iandhi were passed by the District Communist Party', the Nagpur Municipal committee 
and the Sweepers Association. 'Phe Press is also unanimous in congratulating Government on 
ihe step taken. Preparations arc said to be going on in Sc'wagram to receive Mr Gandhi and 
!(' model his hut, should he return there. In Wardha, there is said to be speculation as to the 
political effect of Mr Gandhi's release and it is und^'istood that amongst the right wing hope 
IS ( iitertaincd that Congress Policy wall be reorienlec! o suit present conditions. Anxiety about 
.Mr Ciandhi's health continues and prayers were olfr ied in different districts for his speedy 
n (ov(^r\'. I he releiise has given an impetus to int^iest in the ‘Kasturba Memorial Fund' and 
Committees with tlic object of collection of funds were fomied in Nagpur and Jubbulpore. 
Hie release has also raised hopes that Government will also release other leaders and that 
steps may be taken to solve the political deadlock. Public opinion does not appear to believe 
iliat the step taken by Government in releasing Mr Gandhi was due solely to the condition 
of his health. 



Extracts from Fortnightly Report from Madras for 
the first half of May 1944 — release of Gandhiji 


I'ile No. ljy5/44 - Home Poll (I) 

INAIl 


Political - The release of Mr Gandhi has been the outstanding event of the fortnight and was 
bailed with universal satisfaction. There has been a certain amount of apprehension at the 
beginning of the fortnight about his health and his continued detention in jail and instructions 
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had been given to District Magistrates and Police to stand by in case of emergency, llie news 
of his release came as a most unexpected surprise and the first reaction was one of real 
gi atitude to tlie Government for what is recognised as a very generous gesture. Evciy stiess 
has been laid upon the fact that the release was on purely medical grounds. But the general 
public are still inclined to regard it in a different light <uid as forerunner probably of furthei 
releases to be followed b\ cUi attempt to solving the present political deadlock, 'fhe Nationalist 
Piess h^is hailed the news witli delight and emphasis has been laid on the desirability ot 
releasing other Congress leaders with a view to allow the members of the Congre.ss Workinii 
Committee to consult Mr Gandhi. 



Government of Bengal to the Government of India 


Government of Bengal (Home) File No. ‘220/‘M 
[Bengal Suite Archives) 


(.hn emment of Bengal 
I'o 

'Fhe Secp'tary to the Government of India 
Home Department 

file 220/i4 

Issue Number 5b2 P S. 

Dale of Issue 29.5.44. 


Express Letter 

\our Express letter No. 11/44-M.S. dated fhh May 1944.’ Closure of offices in the event oi 
Gandhi’s death. Our request was not intended as safety valve but as mark of resped to 
personality who, however unpalatable his politics may be to us, has attained world eminorK o 
and a special place in the hearts of Indi;ui people. Closure of offices would be a chivalrous 
gesture and in our view would meet with wide appreciation. In Bengal, Government ollu c'J 
in Calcutta and Dacca were closed m 1915 on death of Nawab Khwaja Sir Salimullah Bahadur 
and when Dr Rabindra Nath Fagore died in IfHl all Secretariat offices were closed and Hetuh 
of Departments were asked to notify all concerned. In such circumstances failure by pnjmlai 
I.eague Coalition Ministry' to close Government offices in event of death of Mr CJandhi would 
be misundersiood and might have undesirable consequences. Allowing clerks and othoi 
( Government servants to absent lhem.selves from officc.s would not be the same thing ami we 
are oppreed to half measure of this kind. It is desirable tluil this matter be settled now and 
we would again urge that our request be favourably considered. 


Addl. Secretaiy. 


1 Doc No t2 
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Extracts from Fortnightly Report from the 
Government of CP & Berar for the first half of 
November 1944 


File No. 18/1 1/44 - Home Poll (I) 

[NAIJ 


Political — Sevagram continues to be die Centre of numerous Congress activities — mosdy of 
semi political character, llie trustees of the Kasturba Memorial Fund met under the Chair- 
manship of Mr Gandhi and a draft trust deed was approved. Various Committees were 
proptjsed or appointed for organizing schemes of medical relief, education, maternity, child 
welfare, etc. It would appear Uiat this fund is intended to finance the opening more of 
Mr Gandhi’s village reconstruction programme. Gandhi also attended a meeting of the 
executive Committees of the 'Falim Sangh.* 'Fhe Sangh resolved to call a conference of 
ediuational workers in Januaiy in order to prepare a comprehensive .scheme for rural 
education. 1 he All-India Gosewa Sangh met and discussed iLs future programme. Mr Gandhi 
was present at the meeting. Amongst odier Congress institutions which held Conferences at 
VVardha were Ilairjan Sewak Sangh and the Hindustani prachar Samiti. 

Varying repoils arc current regarding Mr Gandhi's proposed fast. Eveiy one who visited 
Inm at Sew^agram found it neccssaiy t<i make a public statement later about Mr Gandhi’s 
doubts and difliculties in this respect. It is believed in some quarters that the .slogans ‘Fiist 
unto death’ ha^ now more propaganda value in rallying support for the Congress then ‘Qiiit 
India’ and other pre-August 1942 Congress plans. 

I I'hi* a.s.sociation which promoted the Maliauiia'v ideas on ‘E. ic F^ducaUon’. |f>l | 



V 


Role of the Communist Party of India 


I'he documents on the role of die C.P.I. in this period shows how' this party, which had, sinct 
its inception, been v iewed with suspicion by die Raj, UKik advantage of the lifting of resti ictions 
imposed on it. \"cn* litde evidence is available to suggest that it was regarded by the Ha| ,ts 
an aid to suppress nationalist and popular disaffection. On the contrary, the authorities 
continued to be suspicious of this piirtv , released the leaders only in instalments and keeping 
some in detention for more than a year (Doc. No. 105). Because the party organ People’s War 
was supporting the war effort and, in the trade union world, acting in a stabilizing mcdiaton 
role between management and organized workers, it was not deemed subversive in the same 
way as the Congress was. The Government’s suspicion and surveillance however continufd 
— the large volume of the correspondence of party workers intercepted by the intelligence 
branch (of which manv have been quoted below) is a proof of such surv'eilLmce. ( )lher 
examples of the Raj's uneasiness about the Communists as reliable collaborators are to he 
seen in the profound hostility to recruiting them as A.R.P. wardens in Calcutta (dorumeni.s 
No ‘2 -12, 19, 2()) and the decision not to allow Security Prisoners in prison to have access ((» 
the C.P I. organ People's War (Chapter II - Doc. 111). ITie observations of J.V.B. Janvnn, 
Deputv Commissioner, Special Branch, Calcutta Police, on the A.R.P. controversy (Docinnt ni 
No. 11, note dated 20 Januaiy lfM3) and his report to the Viceroy in August 194.^ aboni 
Communist ascendancy in tlie trade union wurld in Calcutta shows that the Raj had reliK taiitK 
conceded the C.P.I. the right to exist its a legal political party without any illusions about iis 
‘trouble-making’ potentiality after the war was over (Doc. No. 65). From different parts ot tin* 
Lountrv', the reactions of police officers and other bureaucrats in charge of internal sefnrii> 
to the activities of the C.P.I. were critical (Docs 29-31, 48. .50). What iik(‘d t)u‘ 

government was tliat in its propaganda the C.P I. did not spare the imperial bureaiicracv loi 
such inefliciency in civil administration as it could notice; its tone was far from being obsequious 
and from the Government’s point of view its support to the war effort and its criticism ol 
Subhas Bose were the main plus points in its favour. Kven on the latter point, it was disturbing 
new's indeed when a Bengal intelligence report said that one party worker said that he would 
admire Bose if it was proved that he was figliting for Indian independence and not forJa|>anesc 
domination (last part of para-2 of Home Poll 7/23/43 - Poll (I) cited here as Doc. No. 5n) 
3Tie assessment of the reliability of tlie C.P.I. as a pro-war radical group which could be 
siifely left at large also influenced the ( iovemmcnl’s decisions on anotlier pro-Soviet leflwiiig 
splinter group, the Bolshevik Party of India (Docs 52, <)5; also see Ch. II Nos ’M), 37, il9) 
Unlike the loyalist classes whose privileges and powers were tied to the fortunes of ih<‘ 
imperial State, and the survival of the British Raj, tlie C.P.I. considered itself to be part ol a 
worldv ide anti fascist movement lead by the Soviet Union, and believed that the fall ol Fascism 
would create the appropriate climaU; for achieving victoiv in an anti-imperial struggle. In the 
documents selected for the chapters in the Peasant movement, the Labour movement, Bengal 
Famine, we get more evidence of how it was utilising the freedom given to M to operate as a 
recognized political party to increase political consciousness across communal barriers among 
the lowest sUata of society. Its cadres lanned out into the lower echelons of the war-induced 
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exfJiinding bureaucracy, and bided their Ume for the post-war struggle for power. As we have 
already stated in the main introduction, <jn tlie Bengal Famine its constructive role was 
noticeable. Even while working with the FCisan Sabha, it took an active part in the *grow more 
food’ campaign (Ch. IX, No. 103 and 108). It was a realistic a.ssessment on their part tiiat the 
spontaneous revolution of August 1942 would end up in a cul-de-sac, and that it w'as important 
to keep one’s powder dr>'. 

Other Documents Relevant to this Chapter 

1. Doc. 75 Chapter I - Section C. 

2. Doc. 32 Chapter II 

3. Doc. l(K) Chapter II 

4. Doc. 108 Chapter II 
Doc. 130 Chapter II 

(). Doc. 120 Chapter II 
7. Doc. 149 & 150 Chapter II 
H. Doc. .58 Chapter VIII 

9. Doc. 43 Chapter IX 

10. Do'' 1‘* i'hapter IX 

11. Doc. 16 Chapter X 
12 Doc. 33 Chapter X 

13. Doc. 29 Chapter XVIII 


1 , Article in People’s War on Kayyur Brothers 
. (dt 3.1.1943) 

People's War (No. 2(i) 

|NMML| 


^Kayyur Comrades' Stirring Call 

lo Unite and Defend tlic Country 

I hese comrades are Communist t^san leaders of Kasargode I'aluk, Soiitli Kanara. Risen from 
the ranks of the peasants, tliey led and built the hcroir peasant movement in that district 
during the years 19:^8-1941, against the oppression of tlie jv amis (kuidlords) and government. 
It was while leading one of these prbtest demonstrations that on the 28th MiU'ch 1941 a police 
constable, caiiie into conflict with the processionists, sustained injuries, and died. 

1he Sessions judge, was of opinion that the man who dealt the fatal blow may not even 
be before the court, but he held the four comrades to be constructively liable for murder, 
and sentenced them to death. The Madras High Court confirmed tlie sentence. 

f)ur heroic comrades are facing death courageously as patriots should. From the shadow 
of the gallows they have sent this inspiring message of courage and hope, tliis might}' call to 
tile 4(X) millions of our great land to unite and go fortli to smash tlie Fascists who come to 
deface our Motherland, a rail to sacrifice our all at the alter of national liberation. 
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2 * Letter of Somnath Lahiri (member Communist Party 
• of India) to the Editor, Statesman (dt 4.1.1943) 


Govt, of Bengal (Home) File No. W/f)8/43 
[Bengal Suite Archives) 


Letter to the Editor 
An A.R.P. Complaint 

Sir, 

On Dec. I applied to the Muchipara Staff H(^ of tlie local ARP to enrol myself as a 
voluniar\' warden. After waiting for 3 days during which much of my time had to be wa.strd 
having to call on the officers concerned 3 times eveiy day. 1 wiis infoniied by tlie .sUtff offn n 
tliat tliey had no plan of recruiting voluntar)* wardens for the time being and, thciefon\ im 
application could not be entertained. Another friend of mine who volunteered was treated jn 
the same manner. 

Sir Jawala Srivastava/ Member-in-Charge of Civil Defence, Government of India, in hp, 
speech at Calcutta on Nov. 27 ‘regretted tliat in some of the A.R.P. services in which honorajx 
service was required, the response of volunteers was not so satisfactor)' . . . One wa.s w 
Warden Service, in which out of a total number of 13,IXX) volunteers required they had (-nlv 
1250 so far. He hoped that the deficiency would made good.’ (Report of his speech in ilu 
•Statesn.Kin, Nov. 28). 

Since then bombing has taken place at Calcutta and it is reasonable to assume that ilu 
need of voluntarv w'ardens has increased. Persons like us who volunteered after expein im 
of 4 nights’ bombing were apparently serious. May I ask what has happened since Sii jwaKi’s 
speech for the ARI* authorities to give up tlie plan of recruiting voluntary wardens.^ 

Youis, i'll 

Somnath Lahiri,* 
Member, Communist Part)' of Indi.i 
Calcutta, Dec d. 


3 , Official Notings on A.R.P. Recruitment 
. (dt 4.1.1943-7.1.1943) extracts 

GtAl. of Bengal (Home) File No. W/58/43 
[Bengal State Archives] 

I wa.s asked to meet a number of labour leaders in CS’s room this afternoon and I was hainli il 
die enclosed regarding the recruitment of wardens. I made it clear to them that there was no 
objection to the recruitment of Communists so long as they join as private individuals ant 
not as members of the Commuitist Party of India. 
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Would controller consider what, if any, statement should be put out to the public? We can 
take the plea that the controller is busy enrolling and training the paid personnel. Is this 
enough however? Provision exists for Class III instructors &. Class I instructors for that matter 
sufficient to cover the numbers of volunteers. Can anything be done when the S.O. is satisfied 
tiiat individuals appear prima facie suitable to take them in & take up tlic question ol training? 
It may be impossible — the controller should be able to say — but, I feel that as Government’s 
policy is to take in the right type of volunteer who will undergo training, we don't want to 
face, if we can avoid it, a campaign of allegations that nothing is being done for the willing 
volunteers. It would be all to the good if we could ensure that such people did not get an 
opportunity of making such a cry. 

Could ihe controller devise some procedure? 

P.D. Martyn* 

4.1.43 

Please see my papers below on which 1 shall be ^dad of early ordcis. We are willing to take 
in and train volunteer wardens when we can do so, If they had applied months ago they 
would have been trained by now. 

I am not prepared to enrol them until they have completed their training. We can tell 
volunteers to send in their application witli a statement how many days & hours per week 
they will be available for training, as soon as their Uaining can be taken up. It is their owm 
fault for not volunteering earlier. 

A.S. Hands. 

7.1.43 


4 , Petition of the wardens and . nessengers to the 
• Controller of A.R.P. 

(Jovt. of Bengal (Home) File No. W/W/W 
[Bengal State Archives) 

The Controller A.R.P. 

C^lalcutta. 

(Through proper channel) 

Hie humble petition of the Wardens and messengers (A.R.P.) of Calcutta most humbly 
sheweth: 

1. That your humble petitioners are A.R.P. Wardens and messengei's in Tollygunge 
3ul)-area. 

I- That your humble petitioners find it extremely difficult to make two ends meet with 
the pay that has been given to them in view of the abnormal rise in prices of food-stuff, 
< lothing and all other necessaries of livelihood--the rise being, in some cases, nearly triple of 
'^'hat the price was when, our petitioners’ pay was fixed. 
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3. 'Fhat it is needless to impress upon you that your humble petitioners are servants for 
24 hours and they are rightly termed as the flesh and blood of the A.R.P. organisation in view 
of the most responsible duties entrusted to them. The duties, your humble petitioners have 
got to perform, involve risk to their lives and unflinching devotion to duties that is expected 
of them, requires that they should be sufheiendy provided for. 

4. That a certain sum of money as deducted from the dues of the warden and messengoi^ 
when they resign or are discharged, in lieu of the unifonn and shoes to them for their use 
when they are in service. We pray that this system be abolished and tlie old uniform and 
shoes be taken back and not the money. 

5. That the torches and batteries given to the wardens posts are generally so bad that tht‘\ 
bum only for few minutes and tlien go off. lliis is a serious difficulty for tlie Wardens who 
will ha\ e to act at night in complete darkness. And also the water-bottles that have been givt n 
to the wardens and messengers being made of tin are already rusted and remain the 

of poisoned w'ater. These require immediate removal for better equipments. 

6. Tliat the Wardens in case of heavy' raids over Calcutta might be fated with the ta.sk ol 
working 24 hours on the spots of incidents. /Vs, under those circumstances they will not get 
opportunity' for going to houses for meals, your humble petitioners need be assured tlj.it 
adequate arrangements are being made for supplying food by mobile canteens. Payment is 
required on die 1st day of every' month. 

7. In diese circumstances your humble petitioners pray to you gracious honour to 

in these matters so that the Government may be pleased to .sanction the grant of increincni 
pay from Rs M) to Rs 75 per month, so that your petitioners may work efficiendy in thrsc 
hard days when Calcutta has become the target of Air raid and that die other prayers nia\ 
also be granted for w'hich act of kindness your humble petitioners will remain .ver gi ateful 
to your honour. 

We have the honour to he 
Sir, 

Your most obedient servaiils. 
(Names of the signatories iue not printed - Kd) 

Dated Calcutta. 

The 4th January lIMi 

N. B : Copy forwarded to the Controller. 

cy • Official Noting on A.R.P. recruitment (extracts) 

Govt, of Bengal (Home) File No. W/58/'l3 
(Bengal State Archives] 

O. C.W.S.* 

In this joint petition' the warden and messenger have enumerated their grievances. It appears 
that some outside agency is behind the screen. I reported this (verbally) to you on 4/1/13- 
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rhey have been told through their P/W/S that they will get free rations & coal from 1/1/43 
& that the other grievances are being looked into. They have beem given time to withdraw 
(heir signatures in view of which disciplinary action may be deferred. 

The ring leaders will in any case have to go. 


Basu 

Warden. 

5.1.43. 

Pollygunge 

* ( ) C.W S — OHker in command Warden Scrvice. 

1. .Sec document 4. 


6 ^ Official Note on A.R.P. recruitment (dt 5.1.1943) 

• (c::tracts) 

(Jovt. of Bengal (Home) File No. W/5H/43 
[Bengal State Archives] 

O C.W.S. 

As has already been reported to )'ou and the Uy. Controller verbally, quite a large number 
()1 [lersons have come forv^'ard of late since the hist laids to be enrolled as volunteer wardens. 
1'hey say that they are Communists and have been ked by their leaders to join the A.R.P. 
and that the object of them joining A.R.P, wardens service is to minimise panic among the 
public. It appears however tliat they have other Intentions besides these. For tliis reason I 
have Slopped recruiting volunteer wardens’ Exception is made only in case of persons who 
are already in Government Servit e, 

3’hesc persons who call themselves Communists bring their own enrolment forms.’ A 
•Specimen is attached here with. 


Basu 

s/o Warden Tolly gunje 

'5.1.43 


* Not printed. 
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7 . 

/ • Senior Warden, A.R.P. to Staff Officer A.R.P. 

Govt, of Bengal (Home) File No. W/58/t3 
[Bengal State Archives] 

Stall Officer 
Wardens Service, 

Shanipiikur. 8/A. 

Sir 

I regret to inform you that the members of Ihe Communist Party, a political Organisation in 
mv Post Area has started disturbing my regular activities oa die grounds that they have bci-n 
refused enrolment in die warden’s Ser\'ice A.R.P. Calcutta. 

It appears that on this refusal to enrol Communist Paity members in the service an attempt 
IS being made to sabotage the local organisation by lr\ing to form a public opinion against 
the service. 

It further appears that Satyen Gupta, a member of the Communist Party, managed to enml 
himself as a part time warden in my post who has threatened me with an ultimatum ili i. 
unless his party' members arc allowed to enter the Service they will move against me and tin* 
S O. throu'di the press. Sir I think that this should be noted by you and if you think it necessaiy 
should be brought into the notice of the higher authorities. 


I have the honour to hi* 
Sii 

Your most obedient seivanl. 

Amalendu Ganguli. 
Senior Warden 
P.A.I. 0.1 M 


Official Comment 

Facts slated by the Senior Warden are true. Satyen Gupta managed to enrol himself as a 
volunteer Warden in my sub area without letting me know' that he belongs to the Comniunibt 
Party. He was introduced to me by his wife Mrs Nirupama Das Gupta, a paid woman Warden 
of my Sub-area. Orders solicited if he should be discharged immediately. 


Signed 

To Dy. Controller, for perusal & neccssai*)' orders 


<l> -3> 
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8 , Official Notings on A.R.P. (dt 5.1.1943-7.1.1943) 

• (extracts) 

(}ovt. of Bengal (Home) File No. W/58/43 
(Bengal State Archives] 

The writer* of the letter below is a well known Communist of all-India fame and he was 
concerned in several conspiracy cases both in Calcutta and Bombay. 'Fhat the Communist 
Party is trying to infiltrate into the A.R.P. organisation is obvious from the active propaganda 
they have taken up both in the Press and by means of leaflets which they have circulated in 
the various Posts to stir up an agitation among the Wardens over increases of salary and otlier 
grievances fancied or real. And unless this agitation is nipped in the bud serious consequences 
will follow. 

It will be evident from the petitions submitted by the Wardens of 'Pollygunge Sub-area and 
the one reported to have been circulated (by s/o Muchipara) in the Wardens’ Posts in his 
Sub ai ea that the source of origin is the Communist Party of India. It is also noteworthy that 
this party has managed to issue cyclostyled copies of enrolment fonns in brown paper which 
are being presented by members of this party for enrolment as Vol.^ Wardens to s/o’s in 
different sub-areas. As there should be a distinct check upon the attempts of the Communist 
party to enlist as Vol. Wardens and thereby cause disruption in our organisation I have asked 
rny s/o’s to give them a wide berth. And 1 hope my action in this respect will be approved. 

Signed 

O/C., Wardens Service, 
South Calcutta 
5/1/43 

Controller and 
Dy Omtroller 

As I informed you verbally on the 4th instanb there is a planned attempt on the part of the 
( Vimmunist Party of India to drive out of our organisation men who are not of their political 
persuasion and at the same time to put in men who are members of their Party. As evidence 
of their first objective I cite the article flagged ‘A’* in tlieir Party Weekly of the 25th November 
l!)42, which is an attempt to discredit tlic present A.R.P. administi ation before the public and 
a direct incitement to the personnel to undertake organised agitation against that administration, 
al.'jo the petition from Pollygunge Wardens and Messengers flagged ‘B’/ which has been 
drawn up in a standard foiTn for use in all sub-areas and which there is good reason for tracing 
to the same source, and the typed application flagged ‘N\’ which is reported by the Staff 
Officer of Muchipara to have been distributed by the Communist Party among the wardens 
of that sub-area; further, the oral testimony given to me by tlie Staff Officer of Ballygunge that 
*1 men on cycles, suspected to be members of the same Pai1y, have been round every Post 
ol his sub-area three nights ago exhorting the wardens to fight against llieir service conditions. 
As proof of the anxiety of this Party to put in their own men in large numbers in the A.R.P., 
I have the repoils of the Staff Officers of Shampukur, jorobagan, Jorasanko, Burra Bazar, 
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Wargiinge, rollygungc, Amherst Street. Entally aiid Muchipara to the efl'e< t that groups ot 
men and women declaring themselves to be membere of this Pailv were ollering themselves 
for enrolment as volunteer wardens, stating explicitly in some cases that tlicy had been directed 
to do so by their Paxt>- leaders. In some cases (vide flag "F’)** tlie offer to volunteer was 
accompiuiied by threats in anticipation of refusal. In many tliey brought their own enrolment 
forms cycIost\Icd on brcnvTi paper, two specimens of these forms being flagged 

ibe attempt to cause disaffection among our present nuiks and to simultaneously rvplai ( 
our present men with members of tlieir own Piuty inclines me to tlie view that the ComnuiniM 
PtUly is acting with malahde intent. I have asked the Suiff C3fficers for reports on sp*‘(ilu 
individuals and instances of deliberate attempt to cause disatfection among our ranks. 1 proptisc 
tt) send up these cases to tlie Police for taking cognizance as prejudicial acts. I have <dso instruclt d 
tlie Staff (Officers to shut out candidates whom they have reason to believe to be membeis ot 
the Communist Part\’. 'Fhis is easier to do in cases where these people come in groups on d 
declared political ticket. It will be more difficult if they attempt an insidious infiltration iiidividualU 
but not impossible, in view of the poor turn out of volunteers so far and our resu icted faciliti< s 
for training new recruits at the moment. I may mention diat out of 112118 volunteer wardens who 
were on our rolls in the week ending IHtli December lf)42, an average number of Fll leportrd 
for action at the different Wardens’ Posts during the last five raids. We have also a kugc bocK 
of new^ reciTiits enrolled recently as a result of the communal reciiiitnienl order whom we havi 
to inun up first. It would not be difficult to fend off undesirable indtvidua].s with these e\c uso' 
and I have suggested to die Stall' Officers that it will be expedient to do so. 

I trust th'. line I have taken has your approval and that of Govemnicnt. 

S.K. Don’ 
Deputy Conti ollvi 
7 I M 

Controller 

Clearly this cannot be allowed to continue and I agree widi Deputy Controller's two proposiils 

(U rhai where persons arc attempting deliberatelv to cause disaffection amongst the A.R I* 
personnel diey should be reported to the Police with request for action under the DciViu r 
of India Rules. 

I'Jj That we should not accept any candidates for enrolment whether as paid or volunteci 
personnel who are members of the Communist party. 

With regard to (1) it is quite immaterial whether the person attempting to cause disaffection 
is a member of the Communist Party or not and die action proposed is not directed at membra s 
of die Communist Party of India in particular. 

With regard to (2) it is Government’s declared policy that anyone wishing to join die A R T 
.Service must do so as a citizen and not as a member of any particular political party, and I 
think it follow's that if one joins as a citizen though being a member of a political party also, 
and after joining does anything to propagate the views of his party he should be discharged 
from service. In this case it Is clear that members of die Communist Party of India arv 
attempting to join the A.R.P. Service as members of their party and evidendy for pursuing 
die objects of their party which appear to include stirring up disaffection amongst the existing 
personnel. Therefore I can see no objection to the action proposed in (2). 

2. It is a matter in which I think Government’s approval is necessary and I request very 
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1 ‘iirly orders. If Government approves these proposals I suggest that it should be stated in a 
IVess note which should at the same time with reference to the cuttings from the 'Stalesman\ 
state the full facts (as shown in these papers). 

3. As regards the recruitment of volunteer wardeas we must in any case slow this up until 
have trained the new paid personnel. I'he answer to criticism is (1) that out of 1250 
\'()luntccr wardens on the rolls on 18.12.12 only 431 on an average turned out for duty during 
the raids though all were expected to turn out on the Red Warning (2) that the object of 
recruitment is to have your services ready to function when raids begin, and if after having 
ignored Government’s appeal for volunteers for over a year, persons come forward alter raids 
thev cannot expect to be taken on and trained at once when we are engaged in recruiting 
and training some 500 or more whole time paid wardens. 


Home (Defence) Department. 
Mr Martyn 


A.S. Hands 
A.R.P. Controller, Calcutta 
7.1.43 


1 ^^omnaih I.aliin (Dor !2) 


2 V'oluntoer. 

I Nol printed 

I Doc. 4 

;» Nol printed, 

and 7. Nol printt'd. 



Official Notings on A.R.P. recruitment (dt 8.1.1943) 
(extracts) 


(lovt. of Bengal (Home) File No. W/58/43 
[Bengal Slate ArchivesJ 


1 iiave mentioned llie case to Addl. Secy. — ItHward tlic papers to him for his penisal and 
comments from the political point of vi«*w. It would be <->• value if we could be informed if 
the 1.B./S.B. have got any line on these aciiviUes and Government' general policy with regard 
It) the problem. 

2. It is clear that prejudicial acUvitics, whoever may ferment these - must be punished. 

3. So for as enrolling C.P.I. members as volunteers we shall have to keep them at bay by 
saying that we are too busy taking in -and training paid personnel; asking them to stote how 
many hours they will give to A.R.P. etc. If however, there is an indication that the C.P.I. are 
trying to capture the organisation or stir up trouble they will have to be punished. 

P.D. Martyn 
8.1.43 
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JL Vy . An article from Janayuddha on A.R.P. recruitment 

Govt, of Bengal (Home) File No. VV/58/43 
[Bengal State Archives] 

Home — Govt, of Bengal 
Janayuddha (‘ITie People’s War.) 

Weekly Organ of the Bengal Committee of the Communist Party. 

Wednesday the 13th January 1943. 

( Leading A rticle ) 

Why does not the A.R.P. accept patriots? 

Is it a club for spies or a citadel of fifth columnists ? 

Drive out the Spies, Call the Patriots 

Fhe last few days, the nights hav'e been dark; tlie citizens too were to a great extent free fn^n 
an\iet>'. As moon light nights are again approaching the fear of Japanese bombs is again 
raising its ’u?ad in the minds of the people. Calcutta is the focal point of the economic an3 
political life of Bengal. Whatever happens the citizens of Calcutta will have to continue here 
anvhow. \Vorr\' about personal safety' is universal; hence everybody is devoting mori' aiui 
more attention to the A.RP. measures fur the proteclion of die city. 

And not only in Calcutta, Air raids have occurred in certain inofussil towns such js 
Chittagong iuid Keni and in some places in Assam. No town of Bengal is beyond die range 
of Japanese bombers. Seeing that the Japanese assassins have indiscriminately slaughi(*ied 
unarmed civilians at so many places taking advantage* of darkness like cowards who can .say 
with any assurance that odier towns will be safe from dicir murderousness? 'Iheiefore it is 
that A.R.P. and measures for defence against bombs has become the most important .subject 
lo people in every' town in Bengal. 

How is It then that in spite of all this people do not join this organisation in crowds.'* Hu* 
Congress has already advised everybody to co-operate with (Jovernment in civil defence 
measures such as the A.R.P.; other major political parties of the country too, like the Muslim 
League, Flindii Sabha, the Communist Party, Lave repeated this. Why then are the niajorit) 
of patriotic young men and women still outside the A.R.P.? It is only a month and a half agc) 
that Sir Jwaia Pra.sad, the Head of the Civil Defence Department of the Government ot India 
declared that the response from volunteers has been very little in Calcutta where the need is 
great, - 13,000 wardens are required and the number of volunteers coming forward is only 
1,2(X); he also said that nearly 40,000 volunteers are still required for the House Fire Protection 
Parties. In a huge city like Calcutta the number of paid wardens is only 3500. It is absolutely 
correct to say that in these circumstances thou.sands of volunteer wardens are essential to the 
carrying out of the work req aired. We describe elsewhere the otate of affairs in a big mofussil 
town like Mymensingh. 'Ihere too we see the same deficiency. ITie patriotic youth of Bengal 
have faced innumerable dangers on may occasions to save their countrymen and have seivcd 
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their country without regard for their own lives. In the recent cyclone relief work in Midnapore 
fresh evidence of this has been demonstrated. Why then do they not come forward to strengthen 
the A.R.P.? 

The reason is that the superior posts of the A.R.P. have been filled up with men who are 
police spies. The list at the first glance is dismaying; one wonders whether this is A.R.P. or 
die Detective Department of the Police. We reported last time that the Commanding Officer 
for the Southern Section is an cx-detective, by tlic name of Mr Bonbihari Mukherjee. Now 
on further inquiry it appears that nearly everybody is tarred with the same brush. Most of the 
Commanding Officers are either retired spies or spies on deputation, or else officers of some 
other branch of the Police force. An ex-detcctivc named Rai Sahib Pulin Chaltcijee is the 
Commanding Officer for the Northern Section; another detective, Mr Shamsuddahar, has 
been made, probably on deputation. Commanding Officer of tlic House Protection Fire Parties, 
It is specially noteworthy that each of these three men has been in the political detective 
dt'paitment (I.B. and S.B.). In addition, it is learnt that the Commanding Officer for Com- 
nuinirations Mr Robertson and the Commanding Officer for Training Mi Carman are both 
men of the Police Department. 'Fhere is no knowing how many more further careful 
investigations would reveal. 

It is Jo undei'stand now why the people (if the counliy show no eagi'*mess to join the 
A.R.P. as volunteers, and why Sir Jwala has to lament the paucity of volunteci*s in the A.R.P. 
(Is tins feigned sorrow or is it lamenting over a situation without comprehension?) Oidinarily 
people regal'd political detectives as instruments of the policy of repression; who would then 
voluntarily place himself at the mercy of these super-spies? And how can an organisation 
where these men arc in authority appeal to patriotism and to patriots? 

We think Sirjwala’s lamentation to be a pose. For the authorities of the spy-infested A.R.P. 
are definitely putting obstacles in the way of volunteers who may wish to join the A.R.P. It 
appears from Comrade Somnath Lahiri's letter’ published in The Statesman the other day that 
those who are offering themselves as volunteers an being turned away witli the reply ‘We 
arc taking no more volunteei's now'. Since tlien wx* have received several complaints from 
many patriotic young men that they too have been refused on some plea or other of tliis 
natuie. 

rhe A.R.P. is for the citizens, iind yet they have almost no relation witJi the organisation. 
In the beginning tlie Ministeis gave the assurance that llic administration of A.R.P. w^ould be 
conducted with the advice of committees set up in each locality, composed of local inhabitants. 
Iliis even that assurance been shelved now behind the spies? In factories the primary problem 
IS the protection of the workers but there, with official sympathy, it is tlie proprietors who are 
all in all in regard to measures to be adopted. Japan's henchman Subhas Bose, siting in Berlin, 
is in raptures over the Japanese bombs tliat are killing us. And the Hon'ble Minister Santosh 
Hasu, the beloved pupil of the beloved brotlier of that Subhas Bose, is apparently in charge 
of tht; measures meant for our protection. - He will doubtless Uike up a firm stand against the 
bombs and murders of the employers of the agent, Subhas. What hurts is that under the 
double measures of police spies on the one hand and the Hoirblc Minsterin-charge on the 
other, the man in the street has no authority in the management of A.R.P.; the only responsibility 
he has is to suffer loss and if need be to die. 

lo every single citizen! To each patriotic young man and woman! Come forward and 
demand ‘We want the public to control the A.R.P. We do not want spies; we want every 
paUiot to be in the A.R.P. organisation.' Smash the baniers set by the aulliorities in tlie path 
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of the volunteers. It is we who have to save our own lives. Organise Fire Parties in each and 
ever)- big house locality and bustce: form A.R.P. Committees with tire people of tire localiiv; 
forte the local A.R.P.. through the Committees, to give you what you require; enlist yourselve;, 
as \oiunteers in hundreds; and if the authorities obstruct you, organise such an agitation ,is 
would smash all obstacle 

I noclirnont No 

1 SaiKosh Basil was a nominee of Sarat Chandra Bose in the IVojjressivr Coalition Ministry of Fa/Jul Ilj(| 



Official Notings on A.R.P. recruitment 
(dt 20. 1. 1943-26. 1. 1943) (extracts) 


Govt, of Bengal (Home) File No. W/58/43 
[Bengal State Archives) 


C.P. (Commissioner of Police) 

. . I'he C.P.L definitely wish the Communists to win tliis war and are therefore suppoili!i|t, 
the war effort. After the recent air raids they did their little best to steady labour and persuade 
them to re nain at their posts. 

At the same time, when victory is assured they plan to capture power and with this end 
in view have been endeavoring to bring labour under their control and to infiltrate into tlir 
Armed Forces and the essential services. 

ITie A.R.P. Service, however, is on a different footing, for as soon as victoiy' is achie\cd 
danger from air raids vvill no longer exist and the A.R.P. Services will be disbanded. If only 
for this reason the C.P.L is not likely to make any serious effort to capture the A.R.P., and 
they are naturally piqued when some of their members are rejected. In practice few' members 
of the C.P.I. will volunteer for the A.R.P.; still fewer will be prepared to undergo a thorough 
course of training — I recommend that they should not be appointed until after undergoing 
course of training so that if any unpleasant individual volunteers he may, as a practical 
measure, be eliminated on the ground of being found unfit for some reason other tlian a 
member of the C.P.L 

J.V.B. Janviin 
D.C. S.B. Calcutta 
(Deputy Commissioner, Special Branch) 

20.1. ‘Id 

Dy. Secy. 

My advice is to send them out. These people are dangerous and becoming increasingly so. 
'Fheir effect on the tramway personnel is well known (a co.mplete breakdown of discipline) 
I’heir effect in the A.R.P. Services will be the same. This pressure should be resisted. 

Signed 

21.1.43 
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[ think that it is poliUcally & pracU».ally impossible to keep out members of the C.P.I. 
iiicrcly on the ground of their membership. 

2. llie impUcaUons of the support which they are getUng from HMG and GOl must 
.dways have been clear and we must presume that they have been accepted. 

I know of nothing which would justify the deduction that enrollment in tlie A.R.P. is 
sought in order to sabotage the services and to obstruct Uieir efhciency. It is I think true that 
they would be very uncomfortable associates and that any opportunity would be taken to 
spread their own influence witli a view to their ascendency when a suitable oppoiiuntty occurs 
lor exploiting it but if my view in para 2 is concct this has to be accepted. 

1. I am not suggesting that niembei-ship of the C.P.I. should be uken as a qualification 
( iilitling an individual to appointment. But I think that an individual otherwise suitable should 
not be turned down merely on the ground that he is a communist and that when a Ccjinniunist 
IS turned down it would be expedient to make it clear that the points ;u-e independent of the 
political prejudices. J.S. will doubtless show this ca.se to C.S. 


Signed 
20. 1.43 



A.R.P. Controller to Joint Secretary — Home 
Department 


CJovi. <)( Bengal (Home) File No. W/58/43 
I Bengal State Archives) 


OHilo die A.R.P. Controller Calcuila. 

Memo. No. 223 (5) A.R.P. dated 20th January 1943. 

I t nclosc a copy of Home (Defence) Department Express latter No. 225/Def. dated 8th January 
relating to recruitment to the A.R.P. Services. The following instructions deal with that 
It Uer and odicr matters of recruitment which have recendy arisen and which require to be 
sf'itlod. 

2. Jlic main point is that an earnest endeavor should be made to obtain Muslim and 
Scheduled Caste personnel to fill vacancies that may occur and that every endeavour should 
he made to give preference to them in filling vacancies; but if Muslims and Scheduled Castes 
of the riglit type are not available members of other communities may be appointed. At the 
same time vacancies are not to be kept unhlled while a search is being made for members 

particular communities. It is to be noted that there is no question of lowering the standard 
^*1 qualifications required. 

3. ( lovemment point out that the organisation must not be weakened by the appointment 
ot men who arc not resident when they should be resident Our experience has shown that 

is necessary to fix a dehnition of ‘residence’ in Calcutta. I have decided that a candidate 
matter what his community) ordinarily will not qualify as a resident of Calcutta unless he 
^ lived a total of 12 months in Calcutta since 1st January 1941. It is open to Heads of 
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Services to relax this qualification. I think usually it will be wise to insist on it except in the 
Rescue Service where many of the men come from other districts but have nevertheless stuck 
to their jobs. Where a candidate claims to be a resident of Calcutta, it should be verified e g. 
enquiry' through post wardens to ascertain how long he has resided in Calcutta since ls( 
Januan^ UMl. 

4. Government have agreed that it is impossible to advertise on every occasion when 
vacancies occur but the Controller is required to ‘consider what steps of a systematic nalurc 
should be taken to ensure that vacancies are widely known.’ Having done that the ControlltT 
is gi\ en discretion to adopt his own methods for securing the personnel to fill vacancies that 
may occur. 

5. We have found tliat advertising widely for personnel is not a succe.ss. I Index the 
CJovernment Orders issued in October-November 1942 for the recruitment of Muslims and 
Scheduled Castes only, in the proportion of 10/1 3lhs and 3/13ths. 1039 vacancies of differcni 
kinds were advertised; 4921 applications were received and an immense amount of the liiiu* 
of officers was wasted in interviewing tliese candidates; 821 of these were found qualified and 
were asked to Join the service, leaving 218 vacancies still unfilled in spite of wide advertisement.s 
Of tlio 821 who were selected, 325 either failed to join or having joined deserted when 
raids began. We tlierefore were left after a few raids with 543 vacancies still unfilled onl of 
the 1039 advertised. 

b. For the various A.R.P. Services we do not now require a vast number of recruiLs ai 
any one time, but relatively small numbers from time to time. Also wc require men who will 
stick to their posts when raids occur. Therefore careful selection is more important than 
spectacu^ ir figures of recruitment on paper. Under Government Orders of 8th Januar)^ 

I am not required to advertise but to take steps of a systematic nature to ensure that vacancies 
are widely known. In our Services we have a large number of good and reliable personnel 
(jf all communities who, 1 have no doubt can be. trusted when asked to bring to the iiotict' 
of suitable persons of their communities that vacancies exist. ITie systematic steps to ensuir 
that vacancies are widely known when they occur and tfic melliods of securing the personnel 

to fill vacancies that mav occur will therefore be as follows: 

/ 

(1) Wardens Service 

rhe Staff Officer of the Sub-Area when vacancies occur will request the Post Waidens and 
through them the Sector Wardens of the locality where the recruits are required to try and 
find suitable candidates of their respective communities, e.g. Muslim wardens will be asked 
to find Muslim candidates, Hindu wardens to find Hindu candidates and so on. Ihe 
candidates will then be interviewed by the Staff Officer who will give the Head ol the 
Service a list of those candidates who prima facie appear qualified on the broad grounds 
of residence in the locality, education and character. 'ITic fiead of Service will as soon as 
feasible intemew the candidates and decide finally who are fit for appointment. Amongst 
those found fit for appointment, preference in making iJic actual appointment must be given 
to Muslims and Scheduled Castes. Where the number of fit candidates exceeds the numbei 
required for immediate appointment those not appointed will be put on a waiting list from 
wfiich subsequent vacancies will be filled. A record must be kept in the Post showing tliat 
the existence of vacancies had been brought to the notice of the post and sector waidens 
of all communities and that they have been asked to find candidates from their respective 
communities. This will be in the form of a written order from the Staff Officer which ihc 
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Post Warden will explain to all the wardens of his Post (conveniently at the morning Post 
jarade) and obtain their signatures in acknowledgment. Tliis record must be preserved at 
the sub-area Headquarters for inspection by inspecting officers, and will in any case be 
useful if further arguments or questions arise on the subject of recruitments to the A.R.P. 
Seivices in Calcutta 

(2) First Aid Posts 

Similar procedure to that described for Wardens will be followed in recruiting F.A. Post 
ocrsonnel When vacancies occur in the Post, the Medical Officer in charge will ask the 
personnel of the post to try and find suitable candidates from their respective ronimunities. 
He will make a list of candidates prime facie suitable on tlie broad grounds of residence 
educaUon and character and the O.C. Casualty will iiiteiview these candidates as soon as 
feasible following the same procedure as laid down foi Wardens. 

(3) Mobile Casualty Service 

The same principles will be followed. In this case C'.C. Casualty will select a sufficient number 
of suitable personnel in his mobile .Seivices repiesenling every community to tiy and find 
candidates from their respective communities. (Suitable peisonncl for this purpose would be 
Medical cdiici i , Group Leaders, First Aid Party Leadcis. but it is open to O.C. Casualty to 
utilise others as well). 

(4) Communications Servue 

Ihe same principles will be followed. O.C. ComiiiunitaUons or Deputy O.C Communications 
will sec that vacancies are made known through sullicient selected personnel representing all 
Ihe communities and they will be asked to try and find suitable candidates from their respecUve 
communities. 

In all the above ca.se I shall expcit Heads of S.nices to be able to show on record if 
ri-quiied that these instructions have been followed an 1 that in accordance with Governments 
Orders a genuine effort has been made to find suitable Muslim and Scheduled Caste 
candidates. 


(5) Res(U€ Service 

(.).C;. Rescue has his own mediod of recruitment which has worked successfully for over a 
yeai in securing not only efficient personnel but over W) per cent Muslims. It is open to 
b C. Rescue to continue his present mctliod or to adopt tlic principle laid down above. 

7. Any persons seeking to Join the A.R.P. Senice as a member of any poUlical p^ty 
whatsoever must be rejected. ITiere is r > room or use foi politics ol any kind in the A.R.P. 
Seivice of Calcutta. Wc require in the Sers icc qualified citizens of CiJcutta who join as ciU/ens 
only for die purpose of serving tlic rest of tlie populaUon in tlic v\.R.P. Sers ice. Any person 
joining as a citizen who is subsequently found to be using his position in lie scn^ice or 
carrying on political activities must be repoited to the Head of Service w lo wi p ace inn 
under suspension and refer the case to me for orders. 

d. Members of the Communist Party in India ha\ e been trving to ^t ^ 

iis volunteers in the Wardens Ser\dcc in groups and speciticalK as mem ers o t c ornmunis 
Party under the order of their party leaders. They have also t^en certain acUon calculated 
to cause dissatisfaction in the service and to prejudice the discipline o e ervice. t is 
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evident from leading articles in the Party’s paper. The People's War that their object, is to 
disrupt the organisation and utilise it for their own purposes. Since they have shown this to 
be their attitude, I direct that members of the Communist Party are not be accepted as recruits 
in the A.R.P. Services in Calcutta, whether as paid personnel or as volunteers. When 
interviewing Cimdidates and making selections appointing officers will please pay attention to 
this. Persons who after joining are found to be members of tlic Communist Party and air 
using their position in the service to ciuiy' on political activities or attempting to cause 
disaffection must be reported to the Head of Service who will place him under suspension 
and refer the case to me. 

J). The instructions in this note apply to recruitment to the various services in posts oilici 
than officers of command. From this date except for special reasons such iis purely technical 
qualifications (e g. in the appointment of Medical Officers) no direct appointment will be iiuido 
to offices of command. ITiese posts will be filled only by promotion from among existing 
members of the services. Promotion will be made on merit, subject to Government’s dii ecUun 
that ever)' endeavour should be made to give preference to Muslim and Scheduled Castro 
fleads of Services vvill therefore in submitting proposals to me for promotion to offices ol 
command carefullv bear this in mind and act on it. 

10. There has been comment in the Press as a result of a letter from a Member of the 
Communist Party of India on the recruitment of volunteers to the Wardens Service. C’eri.nn 
Suilf Officei^ Wardens are said to have stated that at present further volunteers in the Wardf ns 
Serv ice were not required. If they said so they were perfectly correct and I record this paragT.t|j!i 
to put the question beyond doubt for the guidance of officers concerned with lecruilmcni 
From exp^ nence gained in exercises and in raids I, as the officer responsible to Gov eminent 
foi the working of the A.R.P. Service.s in Calcutta am satisfied that our whole time 
wardens organisation as now sanctioned is adequate for what is required from the Wdich ns 
Sr-ivice and there is every reason to suppose that it will continue to be adetjuatc. Facii if ii 
were not, experience has shown that we can expect little help from volunteers. In spite (»1 
appeals and the widest possible adv^ertisement for volunteers for over a yi‘ar we had on oui 
roll ol volunteers wardens I2()o just before the raids of C’hristmas week. 11 of the.se weie 
under orders to report at their posts and do their duties w'ht'n the siren sounded. On an 
average during tlie five raids in Chnstma.s week only 130 of this 120.") liiined out foi tiiiU. 
Anujiigsi other things this meant that the time spent by officers and instructors in training 77.» 

* olunteer warden.s had been w;isted. Although vve do not require any more volunteers in the 
Wardens Service or in any other vService, we do require a verv' large number of volunteers 
for the House Prot»^‘ction Fire Parties, This is work of great importance during raids and is 
particularly suitetd to volunteers. Ilie House Protection Fire Parties are entirely a vcdunteei 
organisation 

Ilierefore persons applying to join the A.R.P. Services proper as volunteers should 
infoimed that at present no more volunteers are required in these Seivices but thou.sands aie 
required in the House Protection Fire Parties. If they are willing to join tliese parties and take 
their initial training at local training centres they .should be directed to give their names in at 
the wardens post nearest their residence when arrangements will be made as soon as feasible 
either to attach them to House Protection Fire Parties already formed or to fonn them into 
new parties. 

11. Tliese instnictions have been recorded at .some lengtli in the hope that they will be 
the final instructions on the subject of recruitment to the A.R.P. Services in Calcutta. lhe\ 
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arc for official use only and for the guidance of Heads of Services, Wardens staff Officers and 
Medical Officers in charge of First Aid Posts. 


A.S. Hands 
A.R.P. Controller, Calcutta 
21st January 1943. 

Deputy Controller (32 copies for O.C.’s wardens and Stall Officers.) 

O.C. Rescue (2 copies). 

O.C. Communications (10 copies for l)y. O.C. and O.C.’s Report Centres.) 

O.C. Casualty (-10 copies for N.O.’s of First Aid Posts) 

O.C. Depts (2 copies.) 

Memo. No. 233(5)d 20th January 1943 to Mr P.D. Martyn Joint Secretary Home Department 
lor information. 

(Routine marginal note by P.D. Martyn — Ed.] 

Regarding para 8 papers have been referred to Add. Secy. I have spoken to him. Tlie matter 
has been referred to D.I.G. — Put up on return of those papers. Regarding 10^ extract to the 
file & put up. 


1 Not IVinti^d. 


P.D. Martyn 
23.1.43 



Official Noting on People's War and 
Mr Gladyshev’s Messages to Russia (extracts) 


I'ile No. 7/1/43 - Home Poll (1) 
[NAI] 


riiis is rather a peculiar case. (Refers to Gladyshev’s message — Ed) People' sWar, though it 
has become increasingly inflammatory in . ecent issues, has not as far as I am aware much of 
a circulation and the effect of its writings -in India is probably not very great But being a 
Cuninmnist organ it naturally attracts Mr Gladyshev's attention and there is undoubtedly a 
danger that unless some brake can be put on the paper, its views are at times going to cause 
some embarrassment when cabled to Russia. For example. People’s War has lately been 
preacliing the need for political unity in India in order to resist fascist aggression and help 
Hussia and linking up with this the argument that unity is also necessary in India's struggle 
for freedom against British Imperialism. The paper also is in the habit of referring by and 
aige to all opponents of communism including sections of Congress as ‘Fifth columnists’. A 
R-nn which unless properly explained in this context is apt to be misleading to newspaper 
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readers outside India. Mr Gladyshev unfortunately does not seem to grasp the technique of 
this and other Communist journals and I suggest that apart from any action we take to induce 
‘Peoples War' to moderate its tone (which it is not likely to do) further effort might be made 
to educate Mr Gladyshev, Perhaps Col. Wheeler can helps us here. 


BJ. Kirch ner 


JL x' • News item in Daily Worker (London) 

Daily Worker 

|NAI - MF Acc. No. 2430) 

India Workers and Peasants Organise to Meet Jap Danger 

In India's easternmost provinces, Bengal and Assam for mondis threatened witli Japanese 
invasion, the workers are not only straining every nerve to increase War production, but are 
also cihoperating with the Kisan Sabhas (Peasant Unions) to form anned People's Defence 
Brigades. 

Hindu and Moslem workers participate joindy in these activities. 

A vital w'ar material produced by India is jute. To increase their profits, die Bengal and 
Assam jute employers organised in the Indian jute Mills Association cut production 20 pt i 
cent last August and stood off 8,000 workers. 

Serious Situation 

To deal with this situation the General Council of die Bengal 'Frades Union Congress passed 
a resolution urging the Bengal Government to realise the seriousness of the situation and 
appoint a joint committee representing employers, workers and the Government to investigate 
conditions in the jute industry, prevent the laying off of workers and to introduce a unifonn 
standard of wages. 

‘This is imperafive', said Congress if production for the fight against Fascism is not to be 
impeded. 

Following this, workers in the jute mills elected committees to co-opcralc with the cmplovers 
to find ways of increasing production. 

Speedier Conversions 

ITie Bengal Railwaymen’s Federation met at the same time to demand speedier conversion 
of railway shops to war production, military training of the workers and increased pay to offset 
the nse in the cost of living. 

‘Only a welFfed people can defend the country, one delegate said.' Only training in the 
use of arms will raise the morale of the workers*. 

Significant defence measures taken by workers and peasants have gone ferthest in Chit- 
tagong, nearest city in India to the Japanese armies, and the point from which General Wavel 
started his offensive last month. 
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Hindu-Moslem Unity 

When the city was severely bombed last May 9 the president of die local Dock Workers 
Union Golam Sarif was killed. 

Immediately a district organising committee of five members three Hindu and two Muslim 
was formed to recruit people’s Defence Brigade. 

Within two weeks the brigade numbered 2,0(K), 25 per cent of whom were Moslems. In 
ihe face of the common danger, unity between die Moslem majority and Hindu minority was 
complete. 

People’s Committee 

At the same time a people’s Committee was formed by ihc u-ade union and Kisan Sabhas to 
organise co-operative stores for the sale of rice, salt and kerosene to prevent profiteering get 
arms from the landlords and the Government and give the people military and political 
training. 

More dian 20,000 have been mobilised. 

It has obtained semi-official recognition and its influence in the community is such that it 
now handles all legal disputes. 

Main Task Today 

Its main task today is to increase production of food atul war materials for the United Nation’s 
Arniios. 

Last mondi enemy agents spread a false alarm that a force of (),0(K) Japanese was on its 
way to attack Chittagong. While lO.tKHJ workers and jieasanLs rallied to defend their homes, 
local Government officials ran to the station to catch the outbound train. 

The People’s Committee prevented tlie train from leaving. 



Official Note from A.R.P. Controller to the Joint 
Secretary — A.R.P. recruitment (dt 24.1.1943) 


Govt, of Bengal (Home) File No. W/.58/13 
1 Bengal State Archives] 


I lecently handed to J.S. a note on tlie a<u\itics of the Communist party with reports of what 
they had been doing to cause disaffection in the A.R.P. Service in Calcutta.' This was shortly 
alter tlie Statesman had published a letter from Somnath Lahirr' complaining tliat he had not 
been accepted as a volunteer. For some davs after that Uie Statesman continued to give space 
in Its column for this agitation. 

'■I- 1 now enclose a « opy of JanaJuddha’ 2 the Weekly organ of the Bengal Committee of 
the Communist Party dated I3th January* 1913 with a translation of two articles in that issue. 
(Ihe translation was made by Mr Ghoshal.) 1 request that action may be taken to stop the 
publication of this sort of stuff both in the Statesman and in Janajiiddha because it is prejudicial 
to the working and discipline of the A.R.P. Services under my commands. 
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3. In my note I suggested that Government should publish a statement of the facts in tlu* 
leading papers of Calcutta including the Statesman, I think this is still necessary 

4. As far as I am concerned as A.R.P. Controller the stuff published in the Statesman 
and in Janajuddha raised two problems which had to be settled for the guidance of mv 
officers. One was the question of enrolling more volunteers. The other was tlie question ol 
what attitude we should adopt towards members of the Communist Party seeking to join 
the A.R.P. Services. I have disposed of both these question.s as far as I and my Services 
are concerned in my Memo. No. 223 A.R.P. dated 20lh Januaiy UH3 of which 1 enclose 
a copy.^ As the fii-st piu-agraph of the Memo, shows it deeds with Govcmnient’s latest oideis 
about recruitment to the A.R.P. Services (dated 8th Januaiy HM3) and with the question ol 
volunteers and Communists. 

5. I'he relevant paragraplis of the Memo, dealing with Communists and volunteers are 
paras 7, 8, and 10. Tlie instiuctions in paras 7 and 8 arc in accordance with the orders .4 
C Government to die effect that the politicid affdiations of individmds can have no place in 
the A.R.P. Services and diat the Controller will ensure diat the organisation is not capliireil. 
run for the benefit of any political party. 

t). The instructions in para 10 do not entirely agree with die statement made by tlu? 
Hon. Member for Civil Defence, Government of India when he appealed on 27th 
.November for more volunteers for the Wardens Service and for the House Protectn)n 
Fire Parties. The effect of the Hon. Member’s appeal on recruitment of volunteers w'a.s 
nil except for Mr Somnath I.rtiliiri who applied to join, not immediately after the Hon 
Mendiei-s speech, but immediately after the Christmas raids, in his capacity not as a 
citizen bi as a member of die Communist Party of India. "Fhe position has changed 
since the Hon: Member made his appeal. We have had raids, and as I have pointed 
out in para 10 of my Memo., as a result of that experience 1 as die oflicei responsible 
K* Government for working the A.R.P. Services in Calcuto, am satisfied that vve do not 
require any more volunteers m the Wardens Service or in any of the othei A.R I* 
Services proper. But we do require, i\s the Hon: Member pointed out thousands of 
volunteers m the House Protection Fire ParUes. Fhis is work of the greatest im|)oitan((‘ 
particularly suitable to volunteers because (a) the essential training does not take long, 
and (b) the work in raids is coniined practically to the house and the immediate adjtnning 
houses where the volunteer resides. If there are in fact diousands of patriots who honcstl\ 
want to do essential volunteer work in air raids there is ample scope for them in tlu* 
House Protection Fire Parties. Our experience in many cases has been that members ol 
House Protection Fire Parlies will not take die trouble to lake their six hours initial 
training unless an Instructor actually calls at their house. When he calls he is (ffteii told 
that A or B is away and will he come another day. Although we arranged courses of 
training at Depots many of the parties refused to lake the trouble to attend them. Ihc 
trouble of training volunteer wardens is of course much worse. I know that it looks 
attractive on paper to have thousands of volunteers but what we want are people who 
obey orders do dieir training, and turn out for work on the ground during raids. 
will recollect diat when Hon. Member told us what a valuable lot of volunteers theie 
were among the wardens in Lahore, Brigadier Reeve, Dfrector of 1 raining, pointed out 
that they had not yet even done their individual training stage 2. 

I am aware that it may be argued that there must be room for volunteer building wardon.s. 
My reply to that is that House Protection Fire Parties who are doing their job honesdy an 



Role of the Communist Party of India 1553 

assiduously will automatically do all that is required of building wardens and will in fact be 
building wardens as well. 

A.S. Hands 
A.R.P. Controller, Calcutta 

Home Department. 24.1.43. 

(Mr Martyn). 

1. Doc. 12. 

1 . Doc 2. 

[\ Doc 10. 

1 Doc. 12. 



Olaf K. Caroe’s views on Indian Leftists 


File No. 7/1/43 - Home Poll (I) 
[NAl) 


2.5 1.43 

Home Dept. (Sir Richard Tottenham) 

E.A. Dept. (Mr O.K. Caroe) 

C'opy U/o No. 364/43 dt 22.1.3 

It would be interesting to know the nexus if any between P.C. Joshi (organ ‘Peoples War’) 
and the FSU (organ ‘Indo-Soviet Journal’). Most ol < ' »mrade Gladyshev’s instruction of the 
last few w'ceks has, I think come from the latter. It might be worthwhile trying to give Comrade 
CJ. some reasoned picture of tlie various squabbling fermenting frothy elements that make up 
the Leftist wing of political India. He would probably realise that tliey arc more like a cocktail 
iluin a chemical compound. 


O.K. Caroe 



News item from Daily Worker (London) 
(dt 26.1.1943) 


Daily Worker 

[NAI - Acc. No. 2430| 


Make India Fighting Ally: Amery Must Go 

India’s Independence Day. January 26 is a reminder to democratic opinion in this country of 
our responsibility in relation to the 400 millions of India’ said R. P^me Dutt,* Speaking in 
^parkbrook, the Birmingham constituency of Mr L.S. Amery. Secretary for India yesterday. 
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in India as in Western Europe, 1942 was a year of lost opportunity. We must not repeat 
these mistakes in 1943. The winning of the co-operation of a free India is a vital part of a 
united strateg)* for victory*, declared Mr Dutt. 

‘The present situation in India is a condemnation of the policy of those in charge. Six 
months of violent repression with the number killed by shooting estimated to run in several 
thousands; economic crisis, famine in many areas and hunger riots, political deadlock and 
militarv' danger weakening the whole front against Japan - this is die outcome of the polity 
of Mr Amerv :is Secretarv* of State for India, and I^ird iJnlithgow as Viceroy. 

‘The electors of Spai kbrook will not forget that it was Mr Amery who defended Japanese 
aggression in 1933 and declared that I see no reason why either in act or in word or in 
svinpathy we should go, individually or inteinationally, agiiinst Japan in diis matter . . . our 
foreign policy in India stands condemned it we condemn Japan. 

Replace Amery 

‘ ITie pro-nazi broadcast of his son Mr Amery junior cannot do one hundred part of tin- 
damage to the cause of the United Nations as is being done by the policy of Mr Amery Senioi 
as Secretary of State for India. Amery must go. Linlithgow must go. 

‘Let them be replaced by democratic: anti-Fascist representatives of the British fVoplr, 
charged with one task to open immediate negotiations with Indian political leaders for the 
fonnalion of an Indian National Government with full powers as a free ally of the United 
Nations. 



Government of India to all Provincial Governments 
regarding ban on Communist literature 


CJovt. of Bihar Pol, (Spl) File No. 55/1 !)43 
[Bihar Suite Archives) 


No. 41/i(3/42 - Poll (I) 
Government of India 
Home Department 


New Delhi, the 30th January, 1943 


I'o 

All Provincial Governments and 
Chief Commissioners 


Memorandum 

Reference Home Department Letter No. 32/3^i — Political dated Kith January 1937, regarding 
disposal of telegrams to and from certain objectionable sc'urces. Central Government have 
cancelled their notification No. 61, dated lOth September 1932, known as the general 
communist notification, which prohibited the bringing into British India of literature emanating 
from the Communist International, &c., and have issued another notification prohibiting 
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bringing into British India of literature of the nature described in subsection (1) of section 4 
of the Indian Press (Emergency Powers) Act, 1931. Practical result of the change will be that 
action in future will be related to contents of literature rather than its source of origin. 


Secret. 


Circular Memorandum 

Attention is invited to the Government of India, Finance Department (Central Revenues), 
Notification No. 1, dated January 2nd, 1943, which cancels the General Communist Notification 
(No. 61, dated Sept. 10th, 1932). Notification No. 3 dated the 21st January 1943 which prohibits 
the entry into India of documents offending against the provisions of Sec. 4(1) of the Indian 
Press (Emergency Powers) act of 1931, has been designed to take the place of the General 
Communist Notification. 

2. It will be observed that the new notification is wider in scope than its predecessor 
inasmuch as it is not confined to communist propaganda and establishes the verbal content, 
and not the origin of a publication, as the sole enterion for banning it. Apart from its invidious 
mention of the Communist International (Whose separate existence from the Soviet Govern- 
ment, alth^'ogh claimed, is hardly distinguLshable), the old notification had become largely 
out of date in its stress on the Comintern as the fountain-head of a world wide campaign of 
revolutionary propaganda. ITiere are, for instance, many publishers and writeis of objectionable 
(ommunist literature who cannot be proved to be connected, even indirectly, with the 
(Comintern; and, as time goes on, this state of affairs is likely to become more pronounced as 
left-wing groups in the various countries develop their own propaganda machinery. Accord- 
ingly, the lists enclosed with our Cir. No. ll/Bol/36, dated January 22nd, 1937 (as amended 
trom time to time) may now be considered as cancelled, as the great majority of the 
organizations mentioned in them as coming within the scope of the General Communist 
Notification are now defunct or moribund; under present conditions and in view of the fact 
that publications can no longer be withheld merely because they originate from a particular 
source, these lists no longer serve any practical purpose. (Similar remarks apply also to those 
sections of the lists which refer to the Ghadr Party). We will however continue to issue 
periodical circulars indicating those booksellers, publishers and authors whose works require 
careful examination under the new notification. 

3. In the meantime, publications already circularized as objectionable under the General 
(Communist Notification should continue to be withheld under the new notiheation. As we 
have indicated from time to time in circulars on this subject, our interpretation of the ban on 
communist literature has always tended to become more liberal, a tendency which has been 
( onsiderably accelerated since Russia's cntiy into the war on the side of the United Nations; 
l(»r some Ume past we have ceased to exclude books devoted to discussing the tlieory and 
practice of communism from a purely scientific or philosophical viewpoint, irrespective of 
iheir origin. The new notification is designed principally to prevent the import of books which 
advocate mass armed rebellion and which might serve as practical handbooks on revolutionary' 
tactics or be used to develop an organised underground revolutionary movement in India; 
but it equally covers books advocating race or class hatred with a view to the liquidation' of 
rertiiin races or classes by violent means, the advocacy of subversion of the armed forces with 
the object of fomenting mutiny when tlic time is ripe for a full-dress rebellion and the vilification 
of the British 'imperialistic' system. At the same time, some professedly anti-Fascist literature 
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is objectionable for the reason that it portrays the British 'ruling classes* (and by implication 
the Indian Government) as closely in sympathy with Fascist ideals; as some professedly 
communist books and pamphlets on die war which are without question perversely defeatist 
in tone and unnecessarily critical of the Allied war effort, should not escape attention. Whethn 
accounts of the Russian Revolution and the Paris Commune of 1871 arc suitable or not Ini 
circulation in India can only be decided by examination. If they take a detached view of the 
subject, treating it from a purely historical angle, well and good; but if they enter into minuu- 
details of plotting and tactics they are clearly to be stopped. Some Bolshevik niemoii*s aio 
dangerous from the latter aspect. A few of the communist 'classics* may be permissible TIk'x 
are often extremely long-winded and tedious to read and rarely contain more than a feu 
crumbs of instruction in revolution-so few indeed that the average Indian communist w«)ul«l 
find it h:u'dly worth the time and labour involved to look for them. All these consideralions 
are of course subject also to tlie limitations laid down in the "explanations* contained in Sec. 1(1) 
of die FVess Act. 

i. In the case of periodical a somewhat dift'erent treatment is called for. It is not alvva\s 
practicable to examine eveiy issue in the light of the above principles, and where a periodic al, 
such as, for insUmce, the 'World News and Views’, has over a long period of time habitiialK 
expressed extreme opinions it may be advisable to discourage its circulation by withholdini* 
all copies. 

5, In accordance with our Cir. No. 20^/lnter/it), dated December '23rd, 1936, certain poli* 
officers have been authorized, under. Rule 221 of the Indian Post Office Rules, 1933, to laki 
deliver)', from the postal authorities on behalf of the Director, Intelligence Bureau, ol all 
material -.nzed under Section '25 of the Indiiui Post Office Act; this rule also applies in respn t 
of the new notification, but in order to ensure uniformity of judgment in decisions of a 
somewhat delicate and complicated nature (which may be powerfully influenced by 
changes in the international and internal situation); it is desirable that the Director, Intelligenc r 
Bureau, should iis before remain the final arbiter whenever doubts arise as to the ireatinciii 
that should properly be accorded to a publication. W'e therefore urge that all doubtful cases 
should as hitherto be referred to the Bureau for a decision tuid that Special Branches slmuM 
not concur in the confiscation of books withheld under tlie new notification unless they lia\r 
been specifically circularized as objectionable. At the same time, the principles set out above 
w ill more often than not enable special Branches to advise local postal and customs authontiev 
when a new book can be safely regarded as harmless. 

(). As a consequence of the increasingly liberal standards adopted in interpreting tiu' 
notification of 1932, many books which we have condemned in the past might well be found 
now to be suitable for circulation in India; such books are re-examined from time to time <ls 
they come to notice, but since the total number involved is well over a thousand the pioc(’i>s 
of circularizing them as fit to be passed must necessarily be a slow one. Many pre-war books, 
more over, are no longer on the market and it is obviously impracticable as well as unnece.ssiu)' 
to re-examine them at present We shall therefore be grateful if Special Branches will make 
a reference to us when they encounter books which have formerly been classed as objectionable 
and whicSi now appear to merit reconsideration. In this connexion we would particularly inviio 
attention to works by Lenin, Stalin and other prominent Soviet leaders, which have been 
extensively banned in the past, if they continue to reach India in any quantity. 

7. Although the new notification is designed very largely to exclude objectionable c<)ni 
munist propaganda, the wording of Sec. 4(1) of the Press Act is sufficiently wide to embrace 
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all types of subversive literature. Examples might comprise pacifist and Fascist propaganda, 
books on Indian topics written by foreign writers or Indian exiles, and pamphlets produced 
by various Indian Associations abroad. ITiesc cases however will probably not be numerous. 

8. We recommend that liberal standards should also be applied in the matter of confiscating 
intercepted consignments of literature. Under Sec. 19-4 of the Sea Customs Act, read with 
Section 168 of the Act, the whole of the contents ol a package may be confiscated; but it has 
long been our practice to allow importers to take delivery of the unobjectionable portion of 
the contents when it comprises 60 per cent. Or more of the total, on the assumption that in 
the cJise of reputable firms the books were ordered under a misapprehension, and this policy 
will be maintained. In cases of this kind Special Branches will be able to advise the Customs 
authorities about the reputation and bona fides of an importer. 

[}. Lasdy, we invite a reference to our Circular No. 20/Inter/36, dated February 8th, 1937, 
in which we asked that details of intercepted literature should be published in Secret Abstracts. 
We would now request that in order to avoid oversights, delays and complaints, such statements 
should be published in the first issue of your Secret Abstract every' month. If no literature has 
been intercepted a note to that effect should be made in the issue. 

J:N: 29/1. 


Enclosure 

Copy of Finance Department (Central Revenues) Notification, dated the 2nd January 1943. 

No. 1 — In exercise of the powers conferred by .section 19 of the Sea Customs Act, 1878 
(VIU of 1878), the Central Government is pleased to direct that the notification of the 
Government of India in the Finance Department (Central Revenues) No. 61 ~ Customs, dated 
the 10th September, 1932, shall be cancelled. 

Copy of Finance Department (Central Revenues) Notification, dated the 21st January 1943. 
No. 3 — In exercise of the powers conferred b) section 19 of the Sea Customs Act, 1878 
(Vlll of 1878), the Central Government is pleased U nrohibit the bringing into British India of 
any document containing any words, signs or visible representations of the nature described 
m sub section (1) of section 4 of the Indian Press (Emergency Powers) Act, 1931 (XXIU of 1931). 



Official Noting on A.R.P. recruitment 
(dt 30.1.1943) (extracts) 


Govt, of Bengal (Home) File No. '^^/58/43 
[Bengal State Archives) 


I'hc Controller, Calcutta, has raised the question of the recruitment of members of the 
Communist Party in India to the A.R.P. services in Calcutta and has linked widi it the question 
ol the recruitment of volunteers to the Wardens Seivice. The two problems are quite distinct, 
although in the circumstances described by the Controller they are very closely connected 
and for convenience can be dealt with together. 

2. Taking first the statement of the Controller that he does not require any more volunteer 
wardens. I discussed this with him and pointed out that though from a stricUy operational 
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pi)inl of view, based on experience gained from the few light raids that have occurred upto 
date, the statement is probably correct (i.e. the Waidens Service has been able to manage 
perfectly satisfactorily with the numbers that have already been enrolled), whether the numbers 
would be sufficient from an operational point of view, if die raids became both heavier and 
more frequent is another matter. From a political (using the word in its widest and best sense) 
point of view and having regard to the duties that have to be carried out by die Wardens ai 
time other than raids, it can, 1 diink, be regarded bodi as undesirable as well as unwise for 
Cfovernment to announce at this stage that they do not require any more volunteers, 

3. Iliroughout it has been made clear — the latest official announcement being die noit* 
that was sent by this Government to the Government of India for circulation to representatii os 
oi all Provinces at the Civil Defence Conference — that it is the policy of Bengal to recruit 
volunteer wardens w^herever possible (1) so long as they are of die right tvqpe, and (2) so long 
as diey are prepared to undergo intensiv c training and participate with the pjiid personnel in 
their duties during air raids. Wardens who arc not prepared to undergo systematic training 
are not encouraged. 

4. lliis is a perfectly logical iind understandable position to take up and one which could 
be defended by H.M. in the House and on public platfonns and c;m form the basis ol all 
publicity' and propaganda. Further bearing in mind the work which the wardens, volunti t i 
or paid, arc supposed to do as men of influence, courage and pei-sonality in pre-raid tinu s 
as also in posl raid times (a short analysis of the work of the warden will be found iii tin 
Lecture Notes for the Special rnuning of Wardens — particnUu-ly I-ecture II — copy placed 
m the file) it is clear that Calcutta with approximately only a thousand volunteer wardens, 
onlv 100 ( whom really function, cannot possibly be regarded as having reached the satisfat lion 
point. .Assuming tliat wardens of the right tvpc are available, the opportunity for pre and 
post-raid duties (quite apart from raid duties) is limitless, and Government cannot possihK 
take up the attitude tliat they have no need of such assistance. 7'he Contniller himself even 
a few days before his present note did not tiikc up this altitude regarding the rccniitnient ol 
volunteers, and in fact when the matter was discussed with him very recently after his note 
now' under consideration was wTitten agreed that if volunteers of the right type weic available' 
they would be valuable. 

I am quite sure m>^elf that while rcfirsing most strongly to accept the inflated figure ol 
13()(X) volunteer wardens laid down in the original Govt, of India sanction, it would be equally 
unwise on our part to ignore from now onward.s all possibility of obtaining volunteers of the 
best type to perform the most important duties that have to be performed by wardens. 1 he 
Wardens Service^ which above all appears to the public and symbolises for them A.R.P. can 
be made to function satisfactorily given the right conditions — as witness Howrah. We have 
always found the volunteer wardens a problen. in Calcutta for a variety of reasons - that is 
no reason, however, why wc should olTicially and for ever abandon all hope of getting men 
of the right type. Recruits are badly wanted for the House Protection Fire Parties, but howpvei 
their duties may be enlarged they are not wardens and cannot have tlie scope of the warden. 

6. The fact that there has been a certain amount of panic and loss of morale following 
the first light raids reinforces the argument for wardens of the right type, wliethcr volunteer 
or not. 'Ilie measure of the extent to which there is panic and loss of morale is the measure 
of the extent to which the wardens are unsuccessful. 

7. Turning now to the ouestion of the recruitment of Communist Party personnel-it is to 
be clearly understood and in fact it is well known Xo ail Controllers, that persons are not to 
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be recruited to the A.R.P. services as members of a particular political party or organisation. 
The question now arises whetlier a step further should be taken so far as the Communist 
Party in India as concerned and it should be laid down that in Calcutta the members of the 
C.P.I. should not be admitted even as private individuals. I agree with the Additional Secretary 
that it is undesirable and impossible for us formally to announce that persons who may, in 
politics, belong to the Communist Party in India but who desire to join as private citizens 
should be prevented from doing so. 'ITiough the above should be our formal pdicy and a 
blunt negative to their efforts to join would be unwise, we clearly do not want to embarrass 
tlie Calcutta organisation by tlie presence of people who might cause trouble by giving vent 

10 or even manufacturing grievances. How far such persons if they did join would in fact be 
able to cause trouble in the organisations is difficult to assess. It can be strongly argued, 
however, diat it is at this stage undesirable to give such persons a footing in the organisation. 
In Howrah, where the Dist. Magistrate is in any case dfmbtful of the harm that the Communists 
(ould or w^ould be able to do, the organisation is in a strong position because there the entire 
\olunteci service is full, including rescives, and any Communists who have desired to join 
have been invited to become fire watchers. 

H. 'To avoid embarrassment to the Cidcutta organisation 1 suggest that a similar procedure 
should b*' *'‘ptcd in Calcutta and that it should be indicated to the controller that if in the 
uiurse of the investigation which they set on locjt on receipt of applications it is found that a 
person is a communist, such person should, unless tliere are particular reasons to the contrary 
at die dis(Tetion of the Controller, be invited for tlic present at least to join the House protection 
1 ire parties on the ground that recmils are urgently needed, that tlie work is of particular 
importance and that there is no chance at the moment on account of the necessity for training 
and dealing with duly recruited paid personnel oi taking him in the Wardens Service as a 
volunteer. If the persoas do not join the House Protection Fire parties, both Government and 
the controller will be in a strong position in dealing with any subsequent representations that 
may be put in. 

C.C.D.C. and C.S. may see before this gties to H.M. 

P.D. Martyn 

30.1.43 
I.B. Blair 
’.2.13 

1 agree with Joint Sccretaiy. H.E. may kindly see. 

S.K. Basil 2.2.43 

1 1 F hits seen 

W illiams 

9.2.43 

Controller may see orders of Govt, about approving of the suggestions summarised in paras 
^ b & 8 of my note of 30. 1 .43. 

Signed P.D. Martyn 

10.2.43 

^’ontroller, Calcutta 

I am sorry, but I am perfectly clear what the orders of Government are. Is the following 

correct? 
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Volunteers 

Any person seeking to join an A.R.P. Service as a member of a political party is to be rejected 
Any person of the ‘right t\'pe’ seeking to join as a volunteer is to be accepted provided ln' 
is not seeking to join as a member of a political party. ITie decision as to what is ‘the righi 
t\pe' rests with appointing authority. 

Communists 

Communists who seek to join an A.R.P. Service as Communists should be refused. 

If in the course of enquiry into an application it is found that the applicant is a communist, 
his application should be rejected and he should be invited to join the House Protection l uc 
Parties. 

I'his seems to me to be die same as the directions in my orders of 21st Januarv 
except that instead of rejecting the man on the ground that at present no more volunteers arc 
required, we shall have to reject him on the ground that he has been discovered to be a 
Communist. 

1. As the question is evidendy an important one bodi as to the policy to be followed 
towards intending volunteers and towards Communists, I shall be grateful if I may be issucfi 
with formal orders. 


A.S. HanrK 
A.R.P. Controller, Calcutta 

Home Department (Mr Mart)Ti) 

l‘4/2 

Notes from p. 13; The Controller’s circular is follows: 

1 . I have prepared a draft (not printed — Ed.J which has been seen by the Controllei lb* 
has no comments. 

2. A copy of the adjournment motion has been placed on the file. It has been emphasised 
in the draft (a) that volunteers of the right type are required and (b) the membcis of i\w 
political parties who try to join as members will not be taken in. 

3. Intimation has now been received that the adjournment motion has been disallowed 

P.D. Marlyn, 
H).2 Id 

Will H.M. (CDC) please let me have his views. 


Fazlul HiU] 
VJ 2 I 


<l> flit •<!> 
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Official Notings regarding the Russian Journalist 
Gladyshev (dt 4.2.1943 to 12.2,1943) (extracts) 


1 ilc No. 7/1/43 - Home Poll (I) 
|NAI1 


D.I.B. 

HI). U/O No. 7/1/43 - Poll dt 28.1.43 


Die indo-Soviet Journal’ is published in Calcutta. Its editor is S.K. Achaiya,* an obscure 
Bengal communist, who is a member of the Bengal Friends of the Soviet Union and Joint 
secrctaiy of the A.I.F.S.U.* He was elected as a member of the ‘Goodwill Mission to Russia’. 
Tlie journal has published some of Gladyshev’s articles, and Acharya was recently the recipient 
of a cable from the ‘Foreign Committee of the Union of Soviet Writers’. Moscow, the contents 
ot which are not knowm; he intends to bring out Bengali imd Hindi editions of the ‘Indo-Soviet 
|ournar near future. The telegram of Gladyshev which was condemned on January .5th 

quoted from an article from the ‘Indo-Soviet Journal’ written by Professor Hiren Mukerjee/ 
a Bengal communist and secretary of the A.I.F.S.U. who also intended to accompany the 
‘Goodwill Mission*. Acharya is not known to possess any resources of his own^ and it seems 
\eiy likely in view of his communist cr inections - C.P.I. practically controls tlie F.S.U. — 
(hat the * Indo-Soviet Journal’ is being financed by the Communist Party of India, although we 
are making enquiries in the matter. 

Incidentally, we have seen a secret report that the C.P.I. has instructed provincial branches 
ot (he party to have nothing to do with the ‘two Russian editors’ of the ‘Soviet Union News’ 
on the grounds tliat they are not true communists but l*ntish agents, llie ‘tw'o Russian editors' 
presumably refer to Mr Vladimir Shibayev and (he Russian lady a naturalised British subject 
who as.sists him. 


G.C. Ryan 
4 ^43 

H I). (Mr V. Sahay). 

DIB. LI.O. No. 2I/V0I/42, dated 9th February' 1943. 

1 his might go back to E.A.D. after C.P A. has seen. I presume E>\D will arrange for the 
tuither education of Mr Gladyshev. 


C.P.A. 


V. Sahay 
9.2.43 


thanks. I have ta\ en up tlie case of die ‘People’s War’ at some lengdi in another note 
which is now with Home Department 


BJ. Kirchner 
11.2.43. 
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External Affairs Department 
CPA ir/o No. 775/43. dt 11.2.43 

Col. Wheeler should see. We had better extend an embrace to ‘People’s War’. The ‘Indo-Soviet 
Journal’ seems to stand rather on the edge of Indian Communist literature. We are already 
doing all we can — or rather Col. Wheeler is — to ‘educate Com. Gladyshev’. 


O.K. Caroc 
12.2.4.} 

P.O.F. 

E.A. Deptt U/o No. 346 (P) dated 12.2.43 

Mr Gladyshev is at present on a conducted tour in the Pimjab & N.W.F.P. I have taken 
considerable trouble over this and 1 hope it will bear good fruit. 

W'ill continue to persevere in Mr G’s education. Our personal relationships are cordial to 
the point of being affectionate. 


Col. WTieelei 

14,2. lit 

F.S. (Mr Caroe) 

,^1 India Fncndn of the Soviet Uiuon 

The Bntish intelligence system slipped up at Urn point. Snehangshu Acharya was the son of Mahiu.i;.! 
Sha.>:akanta Acharva of Mymensingh, a very neh landowner noted for his various charities Apari horn lii-ini; 
cushioned by family wealth, Acharya was also at this time a promising young member : 1 the Bai in tlic 
Calcutta Hi(|^ Court (See biographical index for a career profile - Kd.| 



Review of an article in Janayuddha (dt 10.2.1943) 


Govt, of Bengal, Office of the D.C.P. (Sp. Br) File No. 562/42 
(Bengal State Archives] 


Special Diary from the Inspector of Section 

Under the capUon ‘Private Commtssion of the A.R.P. authority’, it disclosed a rumour of llie 
A.R.P. circle that the A.R.P. authorit)' decided to stop any further recruitment in the city oi 
Calcutta, ^rhe rumour was an alarming one. It demanded to know from the Government 
whether the rumour wa.s true and if so it was to be understood that the posts of officials had 
been filled with persons who did not look after the interests of the countryman nor did they 
help them. It further demanded to remove the officials if the rumour was true for the inteiest 
of the country. 

In the editorial under the heading ‘Is there no duty of the League in the food crisis’, i( 
urged the League to demand for the release of die Congress leaders, so that they coiil<l 
unitedly solve the food problem of the country. 
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iTie mazdoore of Victoria Engineering Works Kidderpore demanded an increase of Rs 10 
in pay (2) 25% war bonus (3) supply of food stuffs at cheap rale (4) permanent service etc. 

It requested the countrymen to contribute blood to the Blood Bank. 

There is nothing objectionable. 


Signed 



Memorandum on A.R.P. to be submitted to die 
Govt, of Bengal by the C.P.I. 


CJovt. of Bengal (Home) File No. W/58/43 
Bengal State Archives] 


Communist Party of India 

(Section of the Third, Communist International) 

Bengal Cuuu’iittee. 

Phone Bz: 2020. 

Provincial Headquarters. 

249, Bowbazar Street 
Calcutta 

Dated the 10th February, 1943, 

Memorandum on ARP to be Submitted to ITie Cjo\t. of Bengal, Home Department 

Ilie policy of the Communist paitv towards Ci’ :1 Defence and A.R.P. in particular is 
deduced from the Party’s genersil line of National Dev ice against Fascism. Since the paity is 
pledged to rally the entire people for relentless resistance against Fascism, it stands for the 
building and maintenance of strong and efficient A.R.P. to which the people are exhorted to 
olfei unconditional cooperation. 

Not only in the formulation of policy but by actual concrete work the Communist Party is 
doing its utmost to help to build a strong and efficient A.R.R, broadbased on popular support. 
Long before the Party was allowed to function legally, the Communist student volunteers 
lomied themselves into squads popularising the A.R.P. among the people. Very soon after 
ilie beginning of the war in the Pacific, they took up tins work and did widespread propaganda, 
asking the people to join the A.R.P. and obseive all the A.F P. rules. Ihey offered themselves 
for service in the A.R.P. though it must be pointed out tliat mimy of the officials had noticing 
but a antipathic and sometimes hostile attitude towaids this move which was inspired purely 
by llu? civic sense of service towards the people in times of danger. Our women workers too 
did considerable propaganda particularly in the bu.stee areas, for A.R.P. At a time when the 
enUre public was callous about A.R.P. and kept themselves completely ignorant about even 
die elementary tenets . f civil defence, it is the Communists who ceaselessly worked to make 
themselves A.R.P. conscious. From its veiy inception, our weekly paper, Janayuddha has 
paid more attention towards A.R.P. and Civil Defence, than any other newspaper or periodical 
in tile province. 

With the onset of the present cold weatlier Jap bombing becomes imminent, our Party 
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again concentrated its attention upon A.R.P. llie entire rank was asked to join A.R.P. as 
primarN' duty. Many offered themselves as volunteer wardens, others took training in Fim Aid 
work, while other branches of Civil Defence, like Despatch Rider Service and Postraid 
infonnadon too were not neglected. Secondly, we organised classes with the object of teaching 
the lay public the A.B.C. of A.R.P. so that they might prove themselves to be useful and 
responsible citizens in times of emergency. 

During the Christmas bombing, the Communist Party threw its entire energy to fight panic 
and keep the life of the city normal. It was determined to keep up the morale of the ARJ^ 
personnel and through its manifestos etc. it exhorted them to stand by their posts. It is open 
know^ledge that a ver>' considerable section of the A.R.P. staff was in a mood to strike for the 
demand of dearness allowance. But it is mainly tlirough our intervention both inside and 
outside die A.R.P. that the strike was averted. We did our best to convince the A.R.P. personnel, 
never even to think of deserting their most responsible work and reasoned with many of diem 
to bring some of their big demand within reasonable bounds. It is clear that such a sUite of 
panic and discontent is the happy hunting ground of Fifth Column provocateurs, whose game 
was mainly foiled through our vigilance ;uid execution. And for the public in general, oui 
main task during these recent days has been to teach diem the elementary A.R.P. duties. Om 
w'orkers also try to popularise the A.R.P. in the various Local Defence Committees which 
have come into birth in recent months. 

It is important — for Government to realise what the A.R.P. would be like without tmr 
intervention and cooperation. TTierc is no denying the fact that the people today detest anythiiig 
associated with Govt. But more then any other department of Govt., Civil Defence depends 
for its management and efficiency upon active popular cooperation, and this is exactly what 
the Communist Party' is trying to secure for it. ITie offer of seivicc and cooperation that w(‘ 
offer to A.R.P. entails a considerable sacrifice of popularity on our part, while the Govt, by 
admitting us into A.R.P. would only be securing for it diat measure of popular cooperation 
which alone would make the running of a strong A.R.P. possible. 

But expcnence has shown us that the A.R.P. authorities are pursuing a a very dangerous 
game in their dealing with the Communists. More than 70 cases of refusal to admit Commiinisi 
Pany members and sympathizers into the ranks of the A.R.P. as volunteer wardens have so 
for come to our notice. In spite of repeated appeals, officially and publicly, the audiorities 
have not yet taken them in. Secondly, a number of cases of victimization and warning have 
been reported, for the offence of being Communists and for having handled Communist Party 
organ, which is consistently trying to keep up the morale of the people particularly of the 
A.R.P. Personnel. It has also come to our knowledge that recently a Circular has been issued 
by the A.R.P. Controller in Calcutta against admitting Communists into A.R.P. and throwing 
out those who arc in its ranks, and also forbidding the recruitment of volunteer wardens. This 
i.s indeed serious, and obviously goes against the declared policy of the Government, as 
announced by Sir Jawala Srivastava, Civil Defence member of the Government of India, who 
has called up Id, (XX) volunteer wardens and 40 ,(XX) Fire-fighters for Calcutta. In fact it is only 
through a wide recruitment of volunteer personnel that an active liaison can be formed between 
the public and the A.R.P., which alone would ensure its .strength and efficiency. It is in this 
way too that the Fifth Column agents can be weeded out of its ranks and the A.R.P. 
would function better broad-based on the much-needed popular support. 

But no popular support can be secured, nor could the Fifth Column be thrown out unless 
and until the present attitude of the A.R.P. authorities is changed. For that there must be an 
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imiTiGcliate cessation of Communist-baiting. We consider tliat unless the Communists are 
allowed to join and work in the A.R.P., it is not po.ssible for them in spite of the best intentions 
to draw the general public round the A.R.P. Secondly, as the department most closely in 
touch with the people, tliere should be no place for bureaucratic high handedness within 
A.R.P. In their dealings widi their own subordinates many of whom have joined the staff as 
a civic duty, the officials must behave in a manner that would enlist popular cooperation. 
Some of the officers seem to be incapable of such behaviour having worked for long in the 
CM.D., and burdened with all the traditional prejudices against Commimists they arc doing 
their best to throw them out ITiirdly in our considered opinion, the just and Icgiiimale demands 
of the Wardens should at once be met because only by doing that can the panic and discontent 
in their ranks could be eliminated and through patriotic exhortations could be in-spired to 
slick to their post during air-raids which may be more freejuent and intense in tlie near future. 
In short what we want from the Government is not concessions, but the opportunity to work 
freely and actively in the A.R.P. abiding by its discipline but helping to make it popular and 
ihcrcfore stronger and more efficient. 


Muzaffar Ahmad* 
.Secretary, 
Bengal Committee, 
Communist Party of India (.Section of C.I.) 



News item in The Hindu — Andhra Communist 
leaders plea to release Gandhiji 


Jayakar Collection - File No. 527 
’|NA1| 


Andhra Communist Leader^s Plea 

Mr C. Vjisudeva Rao Secrctaiy of the Andhra Communist Piu ty, in a statement says: 

'(hmdhiji has clearly shown in his letters that tlie Congress is not responsible ior the anarchic 
acts after August 9. He hiis made it plain that tlie (.’ongress's Hombay Resolution clearly 
enunciated that the Congress is for fighting the Fascist invaders iuid he categorically stated 
that the Congress wanted National Government for cflective war effort and winning tlie war. 
Ho exposed the lies widely circulated by Messrs Ameiy' and Co., that the C’'ongrcss was 
prthAxis. It is now for the Government to release Ciandhiji and all tlie C’ongiess leaders who 
arc really anti-Fascist. To continue their incarceration is against tlie interests of tlie Allies and 
detrimental to the world and a people’ victory. 

‘(»andhiji’s letters are at the same time a warning to tJic Indian people that they must desist 
Ironi all acts of anarchy and sabotage and that a National Government alone can effectively 
solve the daily deepening food crisis, therefore we appeal to all the patriots in the country 
to unite and bring their mass pressure upon tlie Government for the release of Gandniji and 
other Congress leaders. Without them in our midst, we cannot win National Government and 
without National Government we cannot solve our food problem or prepare and defend our 
nation against the Fascist hordes.’ 
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Extracts from People’s War — (Vol. 1, No. 43) 

P.C. Joshi (cd.). Correspondence between Mahatma Gandhi and RC. Joshi (1945), 

pp. 52-5 

All together . . . for the release of Gandhijt to end the national crisis 

Resolution of the Central Committee of the Communist Party of India passed at its mee(ln^ 
Februarv’ 15, 1943. 

A situation of the utmost gravitv faces our people to-day. The reckless act of the biireaucrac v 
on August 9 drove the vast masses of our patriots away from the path of National nefenct\ 
The treacherous Fifth Column sought shelter in the bosom of patriotism. 'Fhe conflict betw('cn 
the Government and the people aggravated ever)* problem in the land. Economic dislocation 
;md crisis deepened into a crisis of the barest necessaries of life of the people, of food itscll 
btdr\'ation and famine face the nation at a time when the ruthless Jap invader is at om 
doors. 

\oii' or never ^ 

No longer tould the nation's leaders behind prison bars continue to be helpless witnesses to 
this disas t r. Gandhiji's fast is a desperate call to the enUre nation to wake up before it is too 
late and .mite to save itself from utter extinction. 

ITie same hands diat locked the jail gates on the nation's leadei-s on August refuse lo 
unlock diem now, 4 he life of the nation's foremost leader is in peril. His call for seltleriK'nt 
die only way oul^ is pumed. 

The Lnsis is deepened a hundredfold 

It is ‘.Now or Never’ for our entire nation. We either get Giuidhiji out and solve the cnsi.s; oi 
we sink in it deeper still irrevocably, and helplessly get carried on by it from the arms o( One 
enslaver into those of anodier. 

Whether we can gel Gandhiji out or not loday-on this depends whether our entire nation 
passes from crisis to salvation or to death 

A rebuff to slanders 

Gandhiji’s statements have swept away ever)' obstacle, every prejudice, that stands in the way 
of our great patriotic parties uniting among themselves and with the peoples of the United 
Nations. 

He has an.swercd back all the slanders hurled against our national movement by tin* 
bureaucracy and has reaffirmed die sUunch anti Fascist stand of the Congress. He ha.s 
categorically dLsowned sabotage and anarchy on behalf of the Congress. He has revealed 
that the Congress w'as on the eve of new' negotiation with the League prior to August 9; 
he has indicted die Viceroy for blocking Kajaji’s efforts of interview him after his talks with 
Jinnah. 

He has opened the door wide for settlement with the League for united n^otiation with 
the Government, 
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Viceroy *s challenge 

rhe Viceroy’s ‘No’ to Gandhiji shows the length to which wooden-headed reaction can go. 
rhey don’t want settlement with the Indian people; they want our downright surrender. 

Every patriotic party, every patriot should wake up and see where this policy leads our 
nation. 'I"he Viceroy’s ‘No* to Gandhiji is not a mere private quarrel between the Congress 
iuid the Government. It is an ultimatum delivered to every patriotic party, to our entire 
nation-either surrender or nothing. 

Accentuation of the misguided struggle against the means of our National Defence; new 
lease of life to the Fifth Column just at a time when its whole political basis has bc-en knocked 
off clean by Gandhiji’s statements; deepening of the food crisis into famine and food riots-this 
is what await our nation if the Viceroy’s ‘No’ is allowed to stand. 

India’s gates would be left wide open and the Jap invaders could walk in anytime it suited 

them. 

Bureaucracy on last legs 

The glorious traditions of our patriotic national parties, the sound patriotic instincts of our 
great people, cannot look on in passivity and silence before this shameful prospect Out of 
♦his vei*v prospect itself out of the present die-hard stand of the Viceroy has opened out the 
biggest opportunity for our nation. 

Never before has the reactionary Bureaucracy isolated itself so completely from every 
section of Indian public opinion, from every section international public opinion. All the 
slanders of Amery and Co. against tlie Indian people, fabricated to isolate them from their 
international allies, are being blown up. All the bairiers of misunderstanding and prejudice 
between the Congress and the League are being removed. 

The movement for the immediate and unconditional release of Gandhiji as the only way 
of ending the crisis has already begun to sw^eep al! ‘ver the land. All patriotic organisations 
and associations are coming into it. From the threa»‘ ned province of Bengal has come the 
most inspiring example of a united lead — tlie demand of the Bengal Legislative Assembly 
ioi Gandhiji’s release, a demand supported by all parties including the Muslim League and 
the liindu Mahasabha. The coming Delhi conference should rally the biggest mobilisation ot 
united Indian public opinion. 

Unite to stop sabotage 

At this critical hour in the destiny of our beloved Motlierland the Communist Party appeals 
to every patriotic brother party, to every patriotic son and daughter of India. 

All unite and win Gandhiji’s relea^^' and end the cu^io! In the name of Gandhiji stop 
sabotage and smash the Fifth Column! 

We appeal to all our brother congress patriots. From behind prison bars Gandhiji has 
disowned sabotage and anarchy; he has given the call for unity with the League. In the sacre 
name of the Congress in the name of Congress League unity stop sabotage and an^chy, 
smash the Fifth Column which has been running amuck with the Congress banner the last 
six months. This is the way you can act as tiue soldiers of the Congress this is e way you 
can get tlie league to join you in winning Gandhiji’s release. 

Call to League patriots 

We appeal to all our brother League patriots. On your shoulders rests the biggest responsibility 
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today. I'here are now few barriers of prejudice of niisunderstanding left belween you and 
the Congress. Gandhiji has disowned the c;unpaign of sabotage and anarchy » lie has stretched 
out on behalf of die Congiess his hand of friendship towards you dirough the prison bars. 

NoUiing but these bars stand between you and your great brother party; between you ajid 
National Government which you so ardenUy desire and urgently need; between you and tin- 
satisfaction of your just demand for self-determination. The Viceroy has already said ‘No’ lo 
diis just demand of yours. 

For self 'dekrtnviation 

The V’iceroy demands surrender of the Congress. To tolerate diis demand is to help tin* 
bureaucracy to crush the biggest brother parly of yours in the counUy through w'hich aloiu 
vou can realise your fight of selfdetenninaCioii. 

To tolerate this is to allow' the bureaucracy to smash all Parties after smashing the Congirss 
rhe \’iceroy has turned down even CJandhiji’s proposal to consult the Congress W()lkln^ 
Committee members. I'o iillow the Viceroy's policy to stand, to alhiw the Congress lall lo 
\ou to go unheeded, is to miss your biggest c hance of winning freedom for the Muslim ma.sscs 
and sah ation for all. In the name of tlie Muslim masses of the tlireateiied proviiues. m tin 
name of the tradition and aspiiations of vour own great organisation, throw in youi entu^ 
weight to get (landhiji out. 

Fonvard all! 

We appeal to die Hindu Mahasabha patriots to ever)' one of our breather paliioLs througlioni 
the lengt? and breadth of India, to unite with each odier and win Gandhiji's release and » ml 
the crisis. We specially appeal to the working clas^ Kisan and student organisation U) laiK 
behind the campaign for Gandhiji*.s release iuid to isolate those who try to exjiloit Gandhijrs 
hist for creating anarchy. One simple step forward ^iid wc force the bureaucracy to bend and 
save our entire nation from untold disaster. I'o fail to take dus simple step means death and 
destruction for all. 

All together demand Gandhiji’s release! 

Forward to National Unity to win National Government for National I^efcnce and Freedom’ 



News item from Daily Worker (London) 
(dt 19.2.1943) 


Daily Worker 

(NAI - Acc. No. 2130) 


Release of Kayyur Peasants Demand 

f’here is a widespread demand throughout India that the four Peasant leaders sentenced to 
deadi in connection with the murder of a policeman at the village of Kayyur should 
released. 

'ITie case is now before the Privy council awaiting leave to appeal. Already, die students 
Federation, the south India Railway Labour Union and a number of peasant organi/ation'- 
have passed resolutions calling for the release of these prisoners. 
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* People* s War\ organ of the Central Committee of the Communist party of India, has 
published some new facts in the case. 

Among them is the fact that the policeman was sUited by the accused to have b^ en beaten 
up by the people for misbehaving with a Mussulman girl and died of his injuries. I'his was 
only one of several acts to widespread police terrorism and looting. 

IViinesses Tortured 

In the course of tiie proceedings it came out that witnesses for the defence had been tortured 
and were in no state to give evidence. 

rhe prosecution c*ise was tliat the policemen had been killed by a procession of Kisan 
(peasant Communist organisation) volunteers. 

Although the judge observed that the man who gave the final blow might not even bo 
before the court, he found five of the accused guilty, and sentenced four of them to death. 



Official Noting on A.R.P. recruitment 
(dt 19.2.1943) (extracts) 


(Jovt. of Bengal (Home) File No. W/58/43 
[Bengal State Archives] 


I Observations of minister S.K. Basu, 19 Feb. 1943) 

1 agree with J.S. 'llie Expression ‘join' as members may probably have to be clarified furtlier. 
Except in case of admission of a batch or group of persons what test will be applied to find 
out w'hether an individual is joining ‘as a member of a paiiy unless from enquiries it appears 
lhat his intention is to serve some interests of the party other than the interests of A.K.P. work.^ 
I agree that a rigid w'atch should be kept against subversive intentions or activities calculated 
to undermine the organisation or to pu< it in difhcultics, but the controller may probably 
expect some guidance as to the method of enquiry. Is it to be a straight question to an 
intending recruit as to his political affiliations? That may look like introducing politi^^s which 
we .seek to avoid. J.S. may please consider Uie point. 


S.K. Basil, 

_ 19.2.43 

Pollowing note by Fazlul Haq is in Chapter XVIII ' Doc. 5 -- hd. 
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General Secretary, AIKS to Provincial Secretaries 
(dt 23.3.1943) (extract) 


Indula] Yagnik Papers - File No. 22 
[NMMLJ 


Provincial Reports and our Bulletin 

Comrades from provinces have asked repeatedly cis to why the A.I.K.S. Bulletin has been 
again discontinued. 

In the previous report it was hoped that the Bulletin would be issued again and it did issut* 
But after some issue ceased again. Hence this enquiry. I requested the President, who was 
himself editing it, to continue it. But he declined to do so and gave his reasons for the sanu‘. 
In short provinces generally do not send their regular reports to him or this office and if onK 
some of them do so diey send almost the facts and news first to the respective papers, ‘Penplr\ 
War* and others and only afterw'ards to the office and in that case it becomes almost valueless 
as there remains nothing new' to print. Moreover, there is the dearth of paper ;uid funds too 
It is a fact that even after my complaints m the previous report regarding this non submission 
of reports by the Provinces no improvement wortli the name ha.s been found in die matt^v 
and tins state of affairs mu.st be ended forthwith if we mean business and desire to funttion 
as a genuine mass organisation of the Kisans of India. 


Gen. Secy. AIKS to Prov. Secy. 

Reportage No. 3 (1942-43) Indulal Yagnik Papers - File No. 22 

(NMML| 

Ranga group secedes 

Signs w ere not wanting to prove unmistakably even prior to Bihta Session that Prof. N.(j. Ranga 
and his a.ssociates were not .satisfied with their association with die rest of us and were .secretl\ 
trving to fall in fine with Forward Blocists and Congress socialists. It wiis clear to the cie\tM 
eyes at Bihta too. But some how or other diat could not materialise there and the extreme 
patience of the rest of us was mainly responsible for that. But soon after Bihta dieir counit'i 
moves and endeavours began to prepare ground for secession from the A.I.K.S. ITiey 
on non cooperating and we continued tolerating with our eyes wide open. In the August period 
they betrayed as fiilly alleciP secretly and we came to know' of it later on. Meanwhile, tliey 
were in search of some pretext to break away openly from us and as though, to afford them, 
quite unconsciously no doubt, such a pretext the Bombay meeting of the C.K.C. was convened. 
Ihey refused to attend despite half a dozen letters and wires from the central office and the 
President. Yet, they willed to force their self made view on the council, wliich was simply 
impossible. If they were serious about it one of them at least ought to have come to Bombay 
to impress it upon the council. And no sooner had our Bombay decisions been out than they 




Role of the Communist Party of India 1571 

cain€‘ out in their true colours and denounced tlie same in a letter to tlie President, whose copy 
was sent to the Oeneral Secretaiy also, and simultaneously with it thus appeared in the ‘Hindu’ 
of Madras, dated the 14lh November 1*M2. 

From a correspondent, Nidubrolu, No. 10 

'f’he Working Committee of the Andhra Provincial Kisan Sabha meeting here on tiw 7th and 
Klh instant, under the Presidentship of Mr G.L. Niirayana decided to secede horn the All 
India Kisan Sabha on account of serious differences over political issues’. 

It appeared, in some form, in other papers too of that province. We tiied our best to 
jscerlain it from. S)t. G.L. NiU'ajana himself. But he kept mum and did not reply. Rather his 
afipointed men and associates started a wild propaganda to revile us. So we had to conclude 
that it was a fact. 

One additional point of dispute arose pnor to it. just after Bombay this office began to 
rtx eive a lot of complaints from various bearers and workers of the Kisan Sabhas in different 
districts of Andhra, saying that the provincial offi .e under Ranga group was not supplying 
them with membership enrollment for us, and these were communicated to the provincial 
office. But no reply, no response! In the meantime it was reported that the Andhra Provincial 
nffice had been searched and sealed and the General Secy, arrested. Simultaneously with it 
came the request from the President, Kistna District Kisan Sabha to permit him to get 
inrinbership forms printed as the last date for enrolment was drawing nearer and as his 
Piovincial office gave even no reply to his repeated demands for these forms. Under the 
impression that owing to the said arrest and search etc. most probably the Provincial office 
could not function properly, 1 advised him and through him others also to do so purely as 
iin emergency measure, after informing their Provincial office accordingly. I myself too 
informed that office of this and sent a copy of the same letter to that office. Meanwhile 1 got 
a letter from Com. G.L, Naiayana to exempt Andh.ci f'om enrolment this year and allow the 
old Sabluis to function even next year. I had no re* .on and authority to do so. Hence 1 
iclused this demand. All this was too much to him and his friends and after most angry letters, 
as if, of injured innocence, protest and denunciation they decided to secede and to guillotine 
the Provincial Kisan Sabha in Andhra, 'llicreupon I promptly appointed Com. Vasudeva Rao 
ot Bc/wada as the Provincial organiser and requested him to move fast. He has done excellent 
work in this behalf and within scarcely a month has done every^ thing to enrol 555t>0 members, 
leaving no district without membership and despite persistent obstructions by Ranga group, 
h is to his credit and also to the credit of his coworkers and he and they all do deserve our 
congratulations. All these steps were taken, however, in consultation and full agreement with 
the President and all the members of th^ C.K.C. were infoiined of it in due course. 

1 IVobahly a misprint for 'albeit* 


<i> fi? •<*> 
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29 


, Suptd. of Police to Chief Secretary, 
• Government of Madras 


Govt of Madras Pub. (Gen.) Deptt. 1943 - File G.O. No. 889 

fimj 


Confidential 
Dated; 25.3.1943 

Newspapers and Periodicals — People* s War - Objectionable articles. 

dated 2nd March 194 J 

I invite attention to the correspondence resting with Mr Govindan Nair’s DO No. 1147-14/I2 
dated 27-10-42* on the subject of the 'People's War* . I enclose copies of issues Nos 32 iuid 
33 dated 14 and 21.2.43*^ and invite particular attention to the portion ‘x’ marked. It is suggested 
that the general trend of the paper cannot but be subversive of Government of law and Order 
and tliat the objectionable portion of the paper far outweigh its occasional tilting at present 
congress policy. 


Hamilton 
Superintendent of Polite 

Special branch. CM.D. 

1 and 2. Not printed. 



Minutes of the Security Conference held on 
8.3.1943 (extracts) 


File No. 111/43 - Home Poll (I) 
[NAI] 


llie conference felt that the present licence the communists enjoy in regard to their propaganda 
could no longer be permitted. Recognizing that the Defence of India rules and the India 
Emergency Press Act both provide the means to lake action, doubt was expressed whether 
such action immediately would be wise. It would result undoubtedly in driving the propaganda 
underground where it would be more dangerous than in its present form more objectionable, 
and making more appeal. No reason existed to doubt that the party had made preparations 
to face a contingency of such a character by laying in stocks of paper and in Other w^ays. I’hc 
Communist leaders had already shown marked ability for underground work and Intelligence 
w^as not in a position now to give any undertaking of i^s ability to smash the communist 
underground organization because less was known about it than could easily be desired. 

ITie conference felt theit the right line of action was to bring pressure on the communist 
to mend their propaganda ways. It should be possible for authority by plain speaking to bring 
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p.C. Joshi and his lieutenants to a proper understanding of tlieir position, that if the required 
improvement did not materialize at once, their propaganda their party and they themselves 
v\^ould be subjected to a process of action in which Government would employ to the full the 
ample powers it possessed. It was suggested that while the Government of India acted along 
these lines an exhortation from Stalin to India (not to the communists) to sink her political 
diflerences until the war ended and get on with the war effort would result in benefit and it 
was also felt that if the Communists were compelled to mend their ways a greater degree of 
provincial contact with them might be productive of good results, as had aln ad' been the 
rase in some places. 

Item 13(b) Welfare Officers 

ITie controversial subject concerning police officers employed in war factories for the purpose 
of procuring secret intelligence under ‘welfare’ cover was again raised in view of the decision 
f)f the General Staff that bona fide welfare officers were to be appointed now to look after 
labour’s well-being while the police officers earlier employment with that cover were to work 
as Security officers. The conference recognized that tliis decision was contrary to the opinion 
expressed at the Lucknow Conference which stressed that without welfare ‘cover’ the benefit 
from employing police officers in order to collect secret intelligence would be greatly diminished. 

The conference reiterated the opinion previously given and desired to record its dissatis- 
faction with the decision stated above. 

Provincial representatives asked to be informed whetlier it was intended now that police 
officers should carry out ‘physical protection duties’ in addition to their intelligence duties. If 
It was felt that this was again contrary to the previous recommendation that physical protection 
should be the responsibility of the military control in each factory. 



Official Noting regarding axlicle in People’s War 
(dt 11.3.1943-21.3.1943) (extracts) 


Govt, of Madras Pub. (Gen.) Deptt. 1943 File G.O. No. 889 

n'NA] 


Please see the report ou p. 1 ante.' It is for order whether the two issues of the People's Wa'P 
in question need be brought to the notice of the Govt, of Bombay as was presumably done 
in regard to certain other issues of the sa'~’e paper-vidc lettc... No. 45997/42-1. Public (General) 
dated 17-9-42' and No. 56929-3 Public (Gcnl) dated 15-l-43.‘ Attention is invited in this 
connection to the Govt, of Bombay’s letter dated 27-1—43''’ at pp. 21-22 in G.O. No. 506 
Public (GI) dated 15.2.43.*’ 

11.3.43 


Thro’s S.C. Section 


12.2.43(i) The most important portions marked to the Supdt. C.I.D. in these two issues are 
those concerning Mr Gandhi’s fast. E^ch of them has also a leader on the subject. 
It is doubtful. However, if these articles are any worse than those that were appearing 
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in a No. of other papers. Some of the articles or leaders in the Hindu during Uk* 
fast were more or less of the same character. 

(ii) Of the other objectionable passages there is one headed ‘Army of Linlithgow must 
go' on p. 1.' Articles like tliis too have been appearing in oilier papers. 

(iii) ITie passages describing independence Day' pledges in parts of Madras Presidenc y 
This appears to be the Communist version of Independence Day and no action is 
perhaps necessary on the mere articles.** 

(iv) Other passages deal with the alleged ‘failure’ of the ‘bureaucracy’ to deal with food 
problems also; on the last page of (D) there is a table showing contribution t(^ 
Communist Party. No action need be taken perhaps on tlicse.'* 

(v) In (q) there are tw'o marked passages (pp. 2-3) one dealing with ‘vindictive’ sentcnc r s 
in the C.P. and another of ‘Recruitment Scandal* in Calcutta, lliese subjects mav 
be left to the Govt, concerned. There is also a portion (marked in blue on p. 2 (jt 
(q) characterising a sentence in the Tinnevelly Salt Inspector murder case as 
‘barbarous.’*** 

In their letter on p. 21 or* (e) the Go\t. of Bombay stated they had sent for the Editor of 
the paper and warned him and the Editor also promised to moderate his language. If the 
matter is to be brought to tlic notice of the Bombay Govt, now only the articles are (»anclhi 
and the portion in (q) condemning the sentences in the Tinnevelly case need perhaps 
considered. The latter is, however a very small item, as far as tlic former is concerned. It will 
depend upon the general policy that was adopted by this Govt, towards similar articlc>. 
appearir^ in other papers. 

Signed 

It is hardly necessary to address to Bombay Govt. 

Signee 

I am inclined to send these to the Govt, of India and say that so long as the newspaper is 
allow'ed to publish matter such as that marked in their copies it is idle to attempt to control 
other papers. 

Submitted 

21.3. l.i 


H.E. may see. 

With reference to the orders in circulation on p. 4 ante a draft letter to the Govt of India 
IS submitted for approval. 

Signed 

25.3.43 


1 and 2. 

3, 4, .*>, and 6. 
7, «, 9, and 10. 
11 . 


See Doc. 29 — llie articles (in People's War) referred to in llic ab<ivc document are not print#'d 
See also Doc. 29 in Chapter II. 

Not printed. 

References to the article in People's war - Issues No. 32 33 {People’s War — [NMML])* 

Not printed. 
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Official Notings regarding articles in People's 
(dt 12.3,43 to 3.5.43) (extracts) 


Govt, of Madras I^jb. (Gen.) DcpU. 1943 - File G.O. No. 889 
(TNA) 


War 


Secret 

Confidential 

From the Special Branch. Criminal Investigation Department Chief Secretary No. 1317 

Dated 12 March 1943 


Information is to hand that Mohan Kumara M^mgalam* of No. 2 Jones Lane, Broadway, 
Madrasreceived the following circular as first Editorial for P.W., 35. from the Central 
Headquarters of the Communist Party of India 1908. Khetwadi Main Road. Bombay. 

"Stop Massacre of Press Liberties" dated 7.3.43 — (See Doc. 29 In Chapter II — Fid.) 


To, 'The Chief Secy, to the Govt, of Bombay 
Sir 


18.3.43 


It has been reported to this Govt, that Mohan Kumaramangalam of Madras has received the 
following circular as 1st Editorial for P.W. 35 [Peoples War) from Central Headquarters of the 
Communist Party of India, 1908 Khetwadi Main .^.^d Bombay. 1 am to enquire whether the 
(iovt. of Bombay are allowing the article to be pul i.shed. 


Signed 

18.3.43 


The article has already been published in the People's War of 7th March The Bombav Govt 
have also replied to our letter above in their letter cn p. 1 of L.F. where they say the article 
was published with the omission of some sentences. These sentences have been bracketed in 
blue on p. 1 ante.' The Bombay Govt, also s^atc that though the article is in exaggerated 
terms tliey have decided to ignore it 

We have already brought to the nou e of the Govt, of India tlie objectionable tone of some 
ot the articles in this paper. It does not seem necessary to take any further action on tliis. 

Signed 

6.4.43 

Al 

^e had better pass them on to the Govt, of India in continuation of our reference in Y. 


Signed 

6.4.43 
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A draft letter is submitted.'^ 


Signed 

9.4.43 

Please see the C.I.D. report on p. 3 of and the article 'Salute the Kayyur Heroes’^ on p. 1 1 
Orders whether the article need be brought to the noftce of the Govt, of Bombay or India. 

Please see the article on the 'Kayyur Heroes’ in the by People 's War on p. 1 1 sent by the 
C.I.D. I have added also on p. 13 an extract from its 'Famil counterpart in Madias th(' 
Janasakti.* Though it does not seem so objectionable as tlie article in the People's War it also 
appears actionable 

In tlic I..F. below security' was demanded from die Desabhimani of Calicut for publishing 
a similar iu-ticle. Legal Secretary was of (Opinion that it was actionable. 

We can take action against the Janasakti similarly (after getting Legal opinion). But it seems 
meaningless to do so w'hen the much more objectionable iuticle in the People's War is allowed 
scot free. We may however give die VAxiot Janasakti a warning as was ordered at ‘A’ on p. 10. 

We may^ also draw die Govt, of India’s attention to the article in the People's War' (p. 1 1) 
in continuation of our letters at Y on p. 2 ante, telling them also that we have taken action 
against the Deshahtmant already. 


Signed (C'.S ) 
13.4.13 

Before a warning is given to Janasakti or .security' is demanded. P.A.C. hiis to be consulted 
rhe remarks of head are invited on the legal action that may be taken in respect of the 
article. 


Signinl 

13.4.43 

Ix^gal Department 

The article in the Janasakti dated 7th April VJ43‘ (extract at page 13 c.f) falls within die stop** 
of section 4 (1) (b) of the Indian Press (Emergency Powers) Act 1931 in as much as it expre.s.ses 
approval or admiration of persons convicted of cognizable offences. Security can be demanded 
from the paper under the Press (Emergency Powers) Act, 


Legal Department 

Signed 

15.4.43 

Public (Genl) Deptt. 

Please see note on p. 4 ante (Note above — Ed). Ix^gal has given his opinion that the arucle 
in the Janasakti (p. 13f) will be actionable. Orders are solicited. 


Signed 

17.4.43 
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C.S. 

It seems to me that this Govt, may take acUon in respect of Janasakti? The P.A.C. may be 
consulted. 


Sent to Pub. Press for action. 


Signed 

17.4.43 


S.P.A. 


Signed 

19.4.43 


Ref: Orders at [Z] at bottom of p. 5 ante. 

The matter has to be placed before the Madras Press Advisory Committee. But a meeting of 
the Committee cannot be held for a week more, as most of its leading members are away at 
Delhi. Submitted for orders whether any interim action is called for. 


Signed 

19.4.43 

'I’he orders are that the P.A.C. should be consulted. I don’t sec that any interim action is 
called for or necessary. IJ.S. may see. 


Signed 

20.4.43 

Proceedings of the Madras Press. Advisory' Committee held at 12 noon on Monday the 3rd 
May 1943: 

riie Janasakti — The Oimmittce iecommend»‘ ! tliat a formal and severe warning be 
administered. 

rhe Committee Convener will as usual, conv^^y the 'severe’ ‘warning’ 


Signed 

3.5.43 


Doc 29 in chapter II - The omitted sentences are not in tiie document. At the end ol para Uie 
original contains the following sentence '31ie Secietary further stnctly warned die press that incase of 
Gandhiji's death, no picture, no stream would be peni :ttcd, they should not devote more diaii a 
column for Gandhiji’. Again in th following paragraph Oie omitted sentence is as follows ‘ITiough 
the order was subsequendy withdrawn, it only betrayed diat buieaucrary w-as out to use the maximum 
force to cnish the least expressions of independent opinion’. In the beginning of para 9 the sentence 
wa.s omitted ‘the depredations against the nghts of the pn'ss have betome a nadonal danger. Ilie 
situation arising from Gandhiji's fast hiis shown that the depredations must be sloped at ail costs'. 

Not piinted. 
and 5. Doc. 33. 

and 6. Doc. 42. 

^ Doc. 48. 

(Note: As the above document is an extract from a frle of official Notings, tliere are many references 
to page numbers etc. Those have not been printed.) 
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News item in People's War (dt 14.3.1943) 


People's War (No. 36) 
(NMMLl 


Salute to the Kayyur Heroes 

With Clenched Fists we Vow to You the Japs shall Not Pass 

Four voung Kerala Communists are being sent to the gallows. ITiey belong to Kayyur village 
North Malabar, Fheir names aie Mudathil Appu, Podvarath Kunhambu Nair, Koyithattil 
Chirukandan and Pcillikan Abubakar. 

Who are they? 

Who are these Kavyur Comrades .’ Risen out of poor and illiterate w'orking-class and pe.isani 
homes these young Communists, none of them is o\er 25 years old, became the builders and 
leaders of the Kisan Movement in Kasiiragode 'Faliik. 

The great Kisan struggles which they led during the years 1933 *11 shook the whole of 
Kerala and laid the basis for making Kerala tlie home of a mass joint Kisan-Congress movement 

What is th^ir Crime? 

It IS for work that the Kawur comrades are being taken to tlie gallows today. I’o sup[»irs^ 
this rising Kisan movement, there w;is let loose a reign of terror against the entire counU y.sidt‘ 
in March, 1941. Houses were broken into and people beaten up. To protest against this theie 
was a demonstration at Kavyur on March 28. A notorious Polite constable who had btM n 
responsible for heinous misdeeds against the people wics on the spot. I’he Kisans who h.id 
assembled there in their thousands are alleged to have got enraged tliat they stoned him to 
death. 

It is for this that these comrades have been sentenced to deatli. 

'Hie session.*^ '^ho originally pa.ssed tlie sentence, himself admitted that in an incident 

like this in which so many participated, it is difTicuIt to identify the actual person who committed 
ihe murder and that probably that person had NOT been brought before the court. 

A mighty movement rose in Malabar in defence of the 4 Kayyur patriots. Well-known 
Congress Leaders of tlie province were in the forefront of this movement. 'Phe movement to 
save the Kayyur comrades spread all over India to the Punjab in the North, to Bengal in the 
East. Funds were collected for appeal to the Privy Council when the Madras High Court 
upheld the sentence. ITie Communist Party of Great Britain secured the services of the 
well-known British Lawyer and friend of India Mr D.N. Pritt* to defend their case. 

Their Call from the Gallows 

In a rous.ng letter which they wrote to comrade P.C. Joshi some time back, the Kay>nr 
comrades declared that they are not afraid of death; tlieir only regret is that they are not facing 
death at the battle-front for our nation’s defence and freedom They want to die defending 
their beloved motherland and the great national movement which they themselves helped up 
against the Japs. But the Bureaucracy is sending them to the gallows instead. 
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'1 he right which the Kayyur comrades demanded and which imperialism refused, the right 
K, defend their own land and their own people, - tins right is today the demand of the entire 
Itidian nation. Tlieir heroic example should rouse patriots all over India to fight harder than 
ever for this cause. Their call from the gallows for national defence should be heard by all 
their fellow-countrymen througlutut the land. In this is the guarantee that they shall not have 
died in vain. 

A Message that all will Echo 

.Mongside we print a message to these 4 brave comrades which has been sent to us by tlieir 
fellow Communist fighters of Hugh district (Bengal). This message which the Hugli comrades 
have sent will be echoed in millions of patriotic heails all over India wherever tlic storv of 
use lour Kayyur maityrs is read: 


Red Greetings 

Victorious Comrades! 

Oiir greetings (o yon! 

World led with tin? blood of 
oppressed humanity 
(j reels tlie coming morrow 
Widi clenched fists red with blood 
Youi lives give shape to these greetings 
And our Red Greetings to you Comrades! 
llie fascist enemy is coming 
Coming like sharp-clawed 
blood sucking vultures. 

Ihe spirit to resist tlicm flows thru’ 
vour arteries 

Energy runs thru \’eins and capillaries 
And courage in every diop of ycnir h'.ood 
llie tasks which you got no oDportunity to fulfil 
Will be shouldered by tliem - the people, 

World’s armoured clashes convey this news; 

-Our Red greetings to you comiatlcs; 
niere’s no feai - doubt there is none 

Ihe angry eyes of tiio disastious da' s getting contf)iindcd 
Ihe peoples of the woild will occupy vour pL‘ e 
Arrogance shows growing ncapacitv in enemy s camp 
Rudeness of angiT eves show's ilefeat ct>ld in hcait 
Your sacrifice - bold and feailc’ss 
Writes a preface to Victory piiipose; 

W’orld Peoples’ Victoiy 

~-(^ur Red Greetings to your Comrades! 

(lianslation from Bengali) 
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News item in People's War (dt 21.3.1943) 


People's War (.No. \M) 
|XMML| 


Salute to Kayyur Heroes ! 

British M.Ps Rally to their cause 
(By Special Cable from Uuidon, March 15) 

Message of gieelings frr)m the I’amil Nad Provincial Committee of tlie Communist part\ t ! 
India to the Kavyur comrades Mudathil Appu, Podavarth Kunhambu Nair, Koyilihiitul 
Chinikandan and P;illikan Abubakar, four Communists awaiting execution whose cause h:\s 
aroused universal bSTnpathy. 

l'hc‘ "I’amil Nad Pro\incial Committee of the Communist Party of India sends its wai hum 
fraternal greetings to the Kavyur comrades. Proud of tlieir great contribution to tht‘ causi* ■ ( 
Indian freedom, glorving in their courage and fortitude in ilie face of the sentem es of dt aili 
that has been hanging ov er them. ITie Committee vows to be worthy of these comrades w lm 
have brought everlasting honour to the Red Flag and die Communist movement the umld 
(A er 

File .eav e to appeal on behiilf of the four peasant leaders who were condemned to df..(li 
in the Kavyur case was refusetl by the Privy council. I’he famous barristei D.N Pud K(' 
appeared for the accused before Lord Atkin, Ix>rd Ihankerton, Sir (ieorge Rankin and >ii 
Madhavan Nair. I'hc case for leave to appeal’ was ably argued on the giounds thai ilu* 
approvers, evidence was not corroborated. 

Following the Pi ivy Council’s adverse decision a strong appeal has been made to AmriA 
to intei-vene. Appeals for clemency are coming in from many M.Ps. Those that ha\i 
them up to now have included Lord Strabolgi, S.O. Davis, John Parker, Rev. Soiensm, 
Messrs Cove, Sloan, f lorrabin, Dnleit, Gidlacher, Silvernan, Barstow and others — all M 1'^ 

O fT Review of a news item in Janayuddha 
CjO (dt 10.3.1943) 

(;ovt. of Bengal OfTitc of the D.C.1‘. (Sp. Br) Ble No. SK 562/42 
[Bengal State Archives| 

A qticsiion was raised whether the introduction of Rationing system in Calcutta would be s 
failure as it was in the case of controlling of food stuff. However, to make this Rationing 
System a success, it was demanded tliat the Govt, should store sufficient rice for distiibiition, 
distribute tlie Rationing Cards through the Defence Committee, Congress I>caguc, C P F 
other public organisations to hasten the matter and supply tlie rice at the present conUolle 
rate. In case the Govt, wanted to increase the price it should consult the above public 
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It was also said that the C.P.I. succeeded after hard labour to move the Congress, 

I I'iigue and Hindu Mahasabha to work together in this sphere. 

li was announced that Com. Bankim Mukheijec would preside over the 7tli annual Kis<m 
Sabha to be held at Bhakhna Kalan, Punjab on 2nd April, ‘43. 

C.P.I Publications 

In the editorial headed '‘Deshabasir (a) Khudhai Gandhijir anasan’ (Gandhi’s lasi represents 
the hunger of the countrymen) of Janajuddha dated 3-3- 4.3, it has been stated that Gandhi 
lesorted to fasting in order to solve the ftrod problem of the country. Union ol different 
( i»nimunitics were urged for tackling the problem and tlie destructive activities of the fiftli 
I olnmnists to secure the release of Gandhi were condemned. 

In another article ‘Sangbad patrar dam baraite dio na’ (Don't allow the price of newspaper 
to rise up) the subscribers have asked to protest against tlie Government oider announcing a 
furlher lise in the prices of newspapers from 1-4 43. 

In an article ‘Janajuddhar patliai Swadhinata’ (''eedoin through peoples wai) it has been 
stated that Gopal Baneijee of North Calcutta has written a letter from Presidency Jail saying 
tliat freedom will be achieved through peoples’ war and not through acts of sabotage. 

Govt, of Madras lo the Govt, of India 

Govt, of Madras Pub. (Gen.) Dept. l‘)43 - File (J.O. No. 88!) 

iTNAl 

t'onlidontial 25/3/43. 

To 

I lie Secretary to the Government of India, 

Home Department, (with the papei's at Q & D 

Sii, 

.\ev\spapcrs and Periodicals — People's War 
Objectionable articles. 

I arn directed to say tlie Comnumisl nt v»fspapcrs in circulation in this Province have been 
indulging in intemperate criticism of the action of Govt, and frequently publishing objectionable 
ai tides. A close watch is therefore being kept on these papers. I'he People's War of Bombay 
and Janasakti of Madras which is to all intents and purposes a 1 amil version of the formei, 
aie prominent in this rcspecL In certain issues of October and November 1942 
objectionable articles .ere noticed in both t'lesc papeis. It was, however, considered that 
unless the Govt of Bombay were prepared to proceed against the People's War mi useful 
inirpose would be served by taking action against the Janasakti of Madras in view of the fact 
that the objectionable articles in both the papers were similar in nature. I he objectionable 
articles in the Petrie's War were brought to the notice of the Govt ol Bombay and they were 
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asked whether they had taken any action against that paper. 'ITiey replied that the articles in 
question were p4)inted out to the Editor of that paper who was also warned and that he 
thereupon promised to see that llic articles were to toned down in future. I am to invitt* 
attention in this connection to the Govt, of India, Home Dept, a copy of which has 
communicated to this Govt, by the Bombay Govt. 

I am directed to say that it has been brought to the notice of tliis Govt, that the Peoples ’ 
War is again publishing articles of an objectionable nature, subversive of the Govt, anti Lai\ 
and Order. In this connection the attention of the Govt, of India is invited to the pass,ige 
marked in the two issues of tlie ^ People* s War* dated 14th and ‘21st February 1943 sent herewith 
rhis C»ov t. are of opinion that so long as this newspaper is allowed to publish such niatici u 
will not be possible to attempt to control effectively other. 

I Nut pnnird 



Government of Bombay to the Government of 
Madras 


Govt, of Madras I^ib. (Gen.) Dept. H)43 - Kile G.O. No. 88!) 
ITNAl 


Confidenual No. S.l). Ill 1(>7 

Home Department (Poliiical) 
Bombay Castle, 25th March 19 

D. Symingaton, Esquire, I.C.S., 

Secretary to the Government of Bombay 
Home Department and Provincial Press Adviser. 

"Fhe Chief Secretary to the Government of Madras, 

Madras. 

Sir, 

With reference to your letter No. 3/579-1/43, dated the 18th March 1943,' I am diiected to 
state that the article in question was published in the issue of the People’s War, No. 35, datefl 
the 7th March 1943,^ (cutting^cnclosed), unuer the same heading, witli the omission of sonic 
words and sentences and with some other minor changes. The article, as published in the 
paper, was examined, and though it is couched in rather exaggerated terms, it was decided 
to Ignore it 

Your obedient servant, 

Secretary to the Government of Bombay, 
Home Department, and Provincial Press Adviser. 

1. Not printed. 

2 . Doc. 29 in chapter II. 
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QO, Suptd. of Police to 
OO* Madras (regarding 


the Chief Secretary, Govt, of 
article in People’s War) 


Govt, of Madras Pub. (Gen.) Dept. 1943 - File G.O. No. 889 
I'FNAl 


Secret 

Confidential. 

From the Special Branch, Criminal Investigation Department, 

thief Secretary. No. 1577/C. Dated 27th March 1943 

111 continuation of my 1134/C dated 2-3-43' invite -’itention to the article ‘Salute to the Kayyur 
Heroes’'' on page 3 of the 'People’s War' No. 36 dated 14-3-43. 

I suggest that diis subversive article is likely to undermine respect for law and order in 
Kerala. J.ehi’s recent tour is likely to give a strong stimulus to communist activities in 
Malabar and South Kanara. This makes it all the more urgent to control this communist 
[iropaganda if future trouble is to be avoided. 

I lamilton 
Superintendent of Police, 

.Special Branch, C.I.D. 

I Not printed. 

■J Dik, 33 


39 : 

People’s War 
INMML] 


Article in People’s War (dt 28.3.1943) 

(No. 38) 


Sunday March 28 1943 

Save Kayyur Heroes from the Gallows 

Messages of greetings on their self-sacrifice and Heroism pour in from all over India. 

Gncc it i.*! established as it was in this case that the act which extinguished the life of the 
'■ictim was done by one or more persons in furtherance of die common intention of all, each 
of them is guilty of the murder even diough it may never be known by whose hand the life 
"as extinguished.’ 

With these words Mr Amery has justified the death sentence passed upon the four Kayyur 
G)inmunist leaders, Madathil Appu, Podavarath Kunhambu Nair, Koyithattil Chirukandan 
and Pallikan Abubakar of North Malabar. 

fhe same bureaucracy which jailed the national leaders and banned the congress, which 
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refused Gandhi's release is today refusing to reprieve the four Kayyur Comrades. And at a 
time when the Japanese Fascists are digging themselves in tfie Far E*ist, and when the nation 
and the people need Kavyur comrades most in their fight to save the motherland from tlie 
fate of Burma. 

It is the biggest single act the bureaucracy can do to shatter the morale of the entire people 
of tlireatened Kerala and strengthen die hands of die Fifth Column there. 

Heroes who want to die fighting die Japs are being sent to the gallows instead. 

Here is what die Kavyur comrades themselves declared right from under the shadow o| 
the gallows, last Augnst m a letter to Comrade Joshi! 

W'e iissure ymi that we shall safeguard die confidence placed in us by die paitv iind die people* upu] 
the last moment of our lives. - VVe iue not those who want to live just for die sake of living. Oiu tmU 
eagerness is to be able to sacrifice oiii lives in die most effective wav so as to serve die cause oi sdMni; 
oui molheihuid from the Fascist barbarians. Depnved of die chance to ;uinihilatc as miuiv of the t‘neiii\ 
as we possibly can, depnved of die chance to strike at hLs diaboliCtd wiles it is such a inaniin ol 
(Icadi dial fills us with despair. VVe want to tell you that should the army audioritieb intend toini a 
suicide s<juad among die Hoops and should )ou consider us suitable for diis work wc sh*iJI welciMin 
Mich a post t)f duty widi CVunmunist /e;d 

llie histon^ of patrioti.sm seldom records a greater and ntibler e.xainpK* ol devotion to tlu* 
motherland than this. No act of the foreign bureaucracy can make young patriots forget that 
this land and this people are theirs, tJiat the defence of its hearths and homes from (iisis aiui 
iiu asion s iheir job, tJiat no one else will do it for them. 

It is supreme patriotic realisation that made them issue their call for national defciue cmmi 
from die gallows 

llic c.xaniple td the Kayyur Comrades hits stirred fellow'-patriots all over the land. Meetings 
are being held even*w hcre demanding their reprieve. la*ttci-s greeting their heroic self sai nluc 
.ind dieir patriotic call to the whole nation are pounng in to them from all parts of India. 

From Maliara.sha*a, more tlian 110 letters, from fellow' patriots have reached the Kawur 
Ciimradcs, more than 15 working-class and Kisan organisations have sent gieelings to iIkmu 

More than 21 working class, Kisan and communist party organisations have sent their Lai 
.Salams to them from the province of Andhra. 

14 Organisations from the different distnets of Bengal have sent their greetings. In ih<‘ 
District of How'iah, a huge women's rally of more than L5(K) demanded the commutauon ol 
their death sentence. 

In Indore, a special day wus observed by the Indore Committee of the Communist Faiw 
in honour of the Kayv'ur Comrades. A letter 'vowing to continue the work for which they are 
laying down their lives’ has been sent to them. 

At Dehra Dun (D P.) big rally was held by the District committee of die Communist Part) 

A resolution was passed a.ssuring the Kay'ynr comrades that ‘their call from the gallows wniilcl 
inspire our entire people to fight for the defence of the country''. More than 8 letteis gieeting 
them have gone from Dehra Dun alone. 

‘Youi sacrifice and courage is an example to me. Every' word of your message inspire'’ 
every Indian worth his salt to lay down his life for the defence of the country', declares a 
young student patriot from U.P. 

From their own fellow-CommunisLs of Kerala tlie following assurances has been sent to tht' 
Kayy ur comrades. ITiousands and thousands of homes in Kerala will endorse this message 
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which Comrade Krishna Pillay has sent tliein on behalf of the Kerala Provincial Committee 
of the Communist Party: 

No Bolshevik ever shrinks from facing death m the discharge uf his duty. No Bolshevik ever sheds 
tears over his fellowconiradcs who lay down tlini lives at tiie post of duty. We Coinniiiinsls who tight 
loi die freedom of our modicrland and for die liberaUon of our people should gladly face dc^ith for 
tins great cause, not once but a bundled times if neccssaiy'' - widiout flint hing and without a tremor. 

Wc assure you that the sacred memory of youi heioisrn and self sacrifice will ever he an inspiration 
lo us. Wc vow, comrades, diat we shall continue and fulfil to the htst drop of oui blood, die great 
paoiodc task which you leave behind you unfinished. 

A last-minute attempt is still being made by the people of Kerala to .save the.se young comrades. 
A petition for reprieve has been sent to the King Emperor, and the (Governor of Madras is being 
lequested to stay execution of sentence. Eveiy motion of public opinion, irrespective of party, 
cla.ss, and creed, is rallying behind Uiis last move to save die Kayyur patriots. 

Ihetr Last Call 

Whatever may happen to them the Kav')iir comrades are facing death as befits patriots who 
belong t^ the great land of Icjbal and I'agore, of Deshbandhu and Rmii MoliLin. Ehcir last 
lall to all their fellow-patriots is lo unite and defend the nation as the only way to march 
lonvard to freedom. 

Wf* iuo spending every minute of our life behind die pn.soii hare singing joyfully songs in praise of 
OUI holy motherland wc are only loo glad hear that our comrades outside are sUaitiing cveiy ncre e 
ol theirs to rally die Indian people along widi die peoples of th(‘ United Nations to enrsh fascism and 
save die future world from aggression and domination of the weak by die strong . . . We do fully 
believe die people of the world will emerge viclonous in the end and die futun* of die world will be 
bright and glorious. Forge national unity by all meiuis; that is the only path for our national salvation. 



Chief Secretary, Madras lo the Supdt. of Police 


(fovt. of Madras (Gen.) Deptt. 1943 ^ Kilo G.O. No. 889 
|TNA| 


Memo. No. 14119-1 Dated: 5.4.43 

Ntvvspapers and periodicals People's War- Objectionable articles — Ref: Spl. Br: C.LD. 
No. 1577/C, dated 27.3.43.‘ 

rhe wSiiperintendent of Police, Special Branch, C.I.D. is requested to furnish a press rutting, 
a copy of the People's War dated 14.3.43," referred to in his letter cited above. 

rhe Supdt. of Police, 
Spl. Branch, C.I.D. 
R.D. 28.4.43. 

i 13()r. 38. 

^ Dim- 33. 
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Supdt. of Police to the Chief Secretary, Madras 


Govt, of Madras l\ib. (Gen.) Dept. 1943 ~ File G.O. No. 889 

(*rNA| 


Sct’iiM 


No. 17H(i/ C Dated: 8th April 194J 

From 

The Special Branch, Criminal Investigation Department 
To 

The Chief Secrelarv . 

Objectionable articles in Peoples' IVar. 

A typed copy of the article entitled ‘Salute to the Kayyiir Heores'* is entlccsed, as desirnl n; 
\our public (General) Department memonindum No. 14119-’! dated 0-4-43. 


1 See Doc iJ. 


U.F., Signed for Supdt. ol Polu. 

Special Branch, C 1 1) 



Extract from an article in Janasakti (Tamil) 


Govt, of Madras f\ib. (Gen.) Dopt. 1943 - File G.O. No. 889 

iFNAl 


Janasakti 10.4.43. 


Execution of the Kayyur Prisoners 

Hie paper writes: 4heir crime was that they desired the liberation of the country and w()ik(’<l 
for the labourers in distress and were patriots and anli-Fascists. I'hey were even prepare d t<» 
)()in a suicide-squad for the defence of the countrv'. But the bureaucracy hanged them t 
the other hand, there is a prisoner <)(XX) miles away— one who plunged the whole ol Kin (»[><’ 
in blood, enslaved nations and massacred children and was a Fascist and the bitter enemy ol 
uvillsation. He is Hess-a criminal, in the opinion of the world. But how has the same 
bureauciacy treated him? It has kept him in a beautiful place, in good health, without the 
least discomfort. 'ITie Kayyur comrade.s have died. We take a vow that their sacrifice will not 
gn in vain. Persons who sacrifice themselvc^s do not die. 
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43 


People's War (No. 40) 

[NMML] 


Article in People's War (dt 11 . 4 . 1943 ) 


People’s War - Organ of the Communist Party of India 
Kditor: P.C.Joshi, Sunday, April 11 , 1943 
(Comrade P.C.Joshi interviews: 


Kayyur Heroes on Eve of l^ecution 

fl-hey Died with ‘Communist Party Zindabad' on tlieir Ups (March 29th)) 


Four young kisan patriots, already become famous 
hanged on 29th March, 'rheir names are 


as the Kayyur comrades have been 


Maciathil Appu 
Kunhambu Nair 
Chirukandan 
Abu Baker 


Last Testaments 

Kunhambu; 

ilj^'kno^ '*”**'* people. If it thi-k-> I have done it well - that is all I need 

Appu; 

t'rgalloL^’Sy 

Chirukandan; 

immortal. If we had more lives 
uJd fight and die over and over again for our motherland. 

e my mother that her son is proud to follow in the \:otstcps of our m eat martyre. Brinij 
^ brolliers to be w'ortliy ot our great Fart)'. 

vilJ'i r » l>f‘low 25 years barely literate, but they became people’s leaders in tlieir 
loin Ik foremost part in the organisation of the Congress Committees, themselves 

no ^ Congress Volunteers ;uid founded the Kisan Sabha. Ihe peasants in the taluka had 
lor n they organised and led a veritable kisan upsurge, llie police hated them 

icir patriotism; li<e landlords because thr‘y roused and activated the kisans. 

^ Flowers of Humanity that can never Perish 

kisan *h Malabar Special Police was stationed in the area. Fhey went out to search 

ouses and ended by looting them. 'Hiey caught Kisan workers to interrogate them 
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but beg:ui and ended by beating them up. lb protest against the high handedness. .i 
denu>nstiation was fixed in Kayyur village. A police constable came along. His verv^ siglu 
so enraged the people, he is reported to have misbehaved with a Muslim peasant woman 
that die iissembled kisans are alleged to have stoned him to death. It is for this that lht\s(' 
comrades have been hanged. 

rhe Sessions Judge admitted that in an incident like that in w'hich as many piuticipatcMl n 
is ditTicuIt to identify the person who actually stiuck die fatal blow and that probablv ih.a 
person hail not been brought before the Court. Still he convicted them. 

rhe High court summaiily rejected die appejil. It stunned all patriots of Malabar. Leaders 
of all parties, and all the M.L.As and M.I-.Cs of the district appealed to the Madra.s (.Jowirio; 
for mercN. .A province- wide united front campaign was set afoot but the (Jovernor refusrfl 
to listen. 

It was anodier shock but soon enough die campaign took a wider turn. From all over dir 
country appeals were made to die CJovemment of India to inter\Tne. 

rhe\ wrote me a moving letter. I'liey had vowed to fight to death for the freedom of dn 
country' when diov joined the P;irty; they were not afraid to die, their only regret being (h.n 
they were dving at the gallows and not on the battle-fioiii, when the Molherlaiui stood m 
danger of attack from the fascisi inNade'i^. 

I made a special appeal to die Covemment, offered to send them to the army or the ).!j) 
real, the dav they were released Which army could have desiied belter soldiers.^ 

But the Ciovcrninent of India is not ours, a prisoner of its own phrase — the ‘ics[K‘ci in; 
law and )irlei must be maintained’ it went bv red-tape and ie)ected the appeal, ah.iid ni 
1 1 eating precedents. 

After this it seemed a hopeless battle but we did not give up as long as then* was .in\ 
hope of saving them for the ser^ici* of the Motherland. Appeal w^as filed beiore the Piiw 
Council, our British comrades secured the free services of the eminent counsel, 1) N Fiiii 
I his loo was of no a\ail. 

The British comrades tried the very last chiuice; they moved some l^iboui and I.ilf ul 
M.Ps and some church dignitaries to apped to the King. Fhat too failed. 

Four of the best sons of the Indian Kisan are no more. No Indian palnol who heard Ihon 
lale refused to do whatever lay in his powei to save them. Across the seven seas sons ot tin* 
British workers, leaders of the British C^immunisl Party, struggled to .save them as if tlu*\ uen* 
iheir owTi brothers. I hcy won the support of the best sons of the British people who v\oik(‘d 
for these four comrades of ours iis if they were their own countrymen. 

Sons of the soil, they adopted communism, the cause of mankind, as their own. Young m 
age, they joined the unconquerable army of fighters for freedom, the Communist Paity, w hoso 
fighting detachments operate in evcr>- country in the world. TTiey lived as true patriots, tin v 
died as noble martyrs. 

We are the most influential Party in Malabar. ITicre the Red Flag is not confined to towns 
along but flies proudly over hundreds of villages. An overwhelming majority of our d,()00 
members are sons of peasants, and out of them 16 are serving life sentences, four were awaitinfi 
the gallows. 

When the Parly Centre asked me to go to Malabar as its representative for our Proviiuial 
Conference it came as the fulfillment of a long cherished desire, to me with my own eves, 
Communism in action in our countryside. 

When the Party Centre also commissioned me to meet and give our last greetings to the 
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Rayyur Comrades, also go to Kayyur and pay the Party’s homage to ihc families of these four 
Party brothers, I knew I was going on an errand of honour. 

As soon as tlie Party conference concluded at Calicut we reached to Cannanore, covered 
ii rally of 60(X) workers and citizens in tlie midday sun and amidst deafening shouts cjI Kayyur 
Sakkakal Zindabad, motored straight to the Central jail. For a long distance the echo of the 
slogan followed us. Krishna Pillai, our Malabar Secretary, had announced that we were going 
to die jail. 

We pulled up before the Jail gate. It looked like any other Jail, and the iron wicket door 
was opened for us just the same way as everywhere else. We bent ourselves low and passed 
tiuough, signed up the register and were taken charge of by die Jailor. 

We went round and round the gravel path, till another small gate opened into the 
condemned cells. 

Fherc they were in the first four cells, all standing at case, pulling themselves to attention, 
and their clenched fists went up as they said: Lai Salam After passing in front of all the four 
«.(‘lls I came back to the centie and looked up. 

Fhey looked so young and clean, their bodies had grown thin, after a whole year inside 
the condemned tells, but light and courage shone on their faces. The very' first glance convinced 
me that iliese lads will mount the gallow's with a firm step and 'Communist Party ZmdabacT on 
iheir lips. 

We had carried a big packet of postcards and letters, written in all the language of our 
\ ast land. 'Fhey were greetings to them, written in an informal and intimate manner by 
workers, peasants, students of all ages, and of bodi sexes, from all over. Fhey smiled broadly 
when they saw diem, the jailor was bothered how he would get them translated to censor 
them and felt relieved when I told him that English translation of most of them wms ittached 
therewith. 

Iliey understood neidier English nor Hindusta’^- and 1 could not talk Malayalarn. With 
ih(' jailor’s permission Pillai translated me sentence *>. sentence. Fhe Hood of tears over my 
V Iieeks made the How of words out of the mouth possible or I would have just got choked 
up and collapsed. Ihis is the substance of what 1 add them on behalf of the Party. 

‘ The Party is proud of you four than it is of any of its members. You came to us when 
we were in mere hundreds. Foday we are over 9,0(X) Party members and 5,0(.)0 candidate. 
All 17,(KX) of us vow to you that we will hold high the banner you held so worthily and 
(oiitinue fighting the battle you fought so heroically. 

You are dying for an immortal cause, of freedom and prosperity for our country and the 
whole w'orld. Ours is the cause of justice; it must iinimph, you are giving your lives to see 
ihai it shall triumph. Wc know' you are fulfilling your dn' • n, not dying. 

‘^ou, our beloved four, are being Ic^^t to the Partv. dhal it is the w^ork and e.xample of 
'oniiades like you that have made the Party what it is today. When you joined the Part) in 
Malabar it was a gi'oup of young pixtriols. "Foday w'C arc' the major political party in your 
pi o\ nice. All over the countiy the best sons ol the people are joining tlie Party. Wherever 
tile Party is known, your names arc uttered with love and veneration. Patriotic young men 
and w'omen consider » an honour to join the Party, because it bred young iiKutyi’s like you. 

I he Party is not losing you but gaining four marlyi’s. Let them send you four to the gallow's, 
that we can’t help today. But inspired by you four we will win lour hundred, four tliousand 

. new Party workers. This they can't prevent, this we will w'ork for. And rest assured 
^ oinrades, we will win. As our cause is immortal, so is its instrument, our Party. Persecution 
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never reckoned but only strengtliened us. Your niaityrdoin brings not only glory but strength 
to tlie Piuly. No Communist can desire a better end. 

'You are being lost to your families. We know when you joined the Party you accepted 
the people as your parents and workers to see that no Indian father or motlier sufiers from 
what your own did. Rest assured comrades tliat we, all the 17,(X3() of us, will look after yf)in 
families as our own. We will do all we can to make your parents feel tliat the Party is th(di 
lamily, everv' Piirty member their son. 

To get tlie chance to meet you hiis been the greatest dav of my life iind 1 bring mui 
greetings from the Piu-ty you love more tlian your life. I am going to your village from In n 
and will meet your families. Is there any message for them. 

'Back tfiem up. Ask them not to worry*,’ all of them said togetlicr. 

.Anvihing else I asked. 

'\'ou have already said all that wa.s welling up inside us' one of them said. 

'No, no, you must speak as long as there is time for the intemew. Comrades ouLsidi vv\ii 
tear me up, if I don't report back e\ ery word of what you sav. I have a good memor> ;unl 
I will carry it all back *, I said, trying to smile. 

Jailor Saheb began looking at his wrist watch. I disked them to hurry up. 

Kunhambu who was in the first cell began. 

The Part\- ni*ulc me capable of doing whatever I did for tlie people. If tlio Paity thinks I liaNe vl.*n.‘ 
niN durv that it all I ever desired. 


Appu sa? 

You have brought groat news, of ihe growing strength of the P.irt\’. We will now mount the gaJl()v\s 
vMth added strength We joined tlic Party to fight and die foi tlie fiet'dom of tJie country’. 

Chirukandan said: 


Wo arc only four kisan sons But India’s millions are kisans We can he hanged but diey lan’i hr 
dostioycd. Dus is what has sustained as all through Iliese letters from all over the counliv niakf ir 
feel sorry' tliat we <an’t live longer to sersc them. We have known no other regret. If wc had innii* 
li\es we w fluid have died over and over agiun for our <aiise. 

He had taken a leading part in two kisiin stiuggles. 

Abu Baker was in the last tell; 


We have draw n inspiration from die life of our martyrs. We never dreamt that w'C will .share the hunt mi 
of being one of tliem. Tell all die comrades diat ’ e will mount die gallows fearlessly. My mother is 
very old. Cheer her up My brothers are very' yfruiig. Educate them for Party work. I was the eldest 
member of the family. 'Hiey have nobody left to look alter them. 


I’he moment he stopped the jailor said that the time was up. I asked his permission lu 
shake hands with them. He agreed. 

Not only the iron grating of the cell but the verandah had separated us from them Jatl 
I ules! 

It was a thrill to go near them and clamp their hands waiTnly. TTiey had been volunteers 
and immediately after handshake, they instinctively drew up to attention and gave the l-'l 
Salam with their clenched fists. 
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Appu held on to my hands a few moments longer and cjuietJy whimpered ‘comrade’ but 
no other word came out of him. 1 looked into his eyes — they wore moist. 1 looked away 
ati'fiss tlie verandah — there was a sort of flower-befl. Without a tliought, what was iti-side me 
iiot formed into a sentence: 

‘'These flowers are perishable. You, Cfimiades, are the flowers of humanity that will never 
|iorisli\ 

Pillai promptly translated me. Young Appu blushed deep. 

When it came to Abu Baker. I did not feel like letting him hand go. I thoughi tlie great 
Moplahs and their heroic past. C’hey had contributed one out of the four martyrs And there 
aie Hindu patriots who doubt the patriotic bcmafide cjf our Muslim brothers. As I tarried he 
went on repeating: Lai Salam Comrade. Me had a very finely chiselled face and patriotic 
(erv'our glowed in his eyes. 

As I finished clenched fists went up again from botli sides, and we marrhed out with much 
lighter steps then wc had marched in. Wc all fell easy within ourselves, brimming with pride 
lor having ci)mrades like Uiesc. 

When we w'cre left to ourselves Sundarayya/ w^ho had been silent all tlirough, sunk in 
thought, sooke up, ‘You w'ere su[)posed to buck them up, and they have bucked you up 
Mislead.' 

The fiiily answer I could give was: They arc our martyrs, they need no bucking up. I am 
lh('ir comrade being left behind. I needed it and got it ' 

The car sped its w^ay to the railw'ay station, where we had to catch the train to ChaiA^altur 
and then go up the river, on boat, to tvavyur where the families of tliese c.omrades were 
f \[)etiing us the same evening. 1 will write about my visit to Kayyur ne.xt week. 

1 finished my Malabar tour on 2()th and at Calicut our Madras Secretary', Mohan's telegram 
awaited me: ‘Whitehall refuse to intei-vene, date oi execution will be fixed shortly.’ 

As 1 am writing this a comrade from Malabar n.is come with the new^s that these four 
(’omrades wtue hanged on 29th morning. "The prcvi '’s night tliey learnt that they will have 
to walk to the gallows the next morning. They spent the night singing in chorus patriotic songs 
and shouting slogans, ^‘Communist Party /.indabad being the most frequent and the loudest. 
Not one prisoner, political or non-political, slept that night in the Cannanore Central prison. 

Laiiy in the morning 3,(XK) citizens gathered at the jail gate demanding their bodies. The 
ie(|ucst was refused and tliey were aski'd to disperse. 

Malabar kisans produced immortal sons like these young heroes. Our Party nurses patriots 
who take martyrdom easy, with a smiling fate. We did our Red Banner to our Kayyur martyrs. 
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Review of an article in Janayuddha 

tioM. of Bengal Office of the D.C.R (Sp. Br.) File No. 

[Bcngid Stale i^Vichives], 

Reported on 19.4.4'^ 

oniee of the l)y Commissioner of Police, 

Bengal. 

ReMew oi Janayuddha, dt 7.4 4 : 

I ndcr the caption, ‘Threat of Bombs increasing, it condemned tlie Secret circular of tlu 
A R,l\ authorities for not enlisting the persons who were politically connected, speci.iIK dn' 
communists, as A.R.P. Wardens. It demanded for tJie tmlislment of the A.R.P. volunteei^ iioin 
among the public as Bengal was declared a ‘red area'. It reminded the (Government rh,ii iho 
* VRP was meant for die public ;uid not for the authorities, who wanted the whole managmu m 
in their hands and demanded for the formation of a committee widi die distinguished ciu/i ii 
and wc»rkers, who would supersise the A.R.P. workers. 

A pr Review of iin article in Janayuddha — Repoited (}n 
20.4.1943 

(ioM. of Bengal (,)ffice of the D.C.P. (Sp. Br.) File No. 5()2/42 
[Bengal State Aichivesj, 

OR. HoO.) Janayuddha dated 

In an article headed ‘Piovincial volunteer C.imp’ the paper .says that the I^ovincial V'oluni< < i 
1 laiiiiiig camp was operu'd in C’akutta, from 2;)lh March to 1st April, Traiiice.s fiom CaKuda. 
Dac< ti, Faiidpur. Myrnensingh, Patna, Rajshahi and Baiisal joined the camp. Comrade 
Sankar Miti a, Kanial Bose and Aniai Dry imparted irmniiig on different subjects. 4'he \ olunirt j 
trainer of the Provincial Crommiltee also trair ed men at Rangpur, Jalpaigiiii, Dinajpiu and 
Snhalla. Branch training camps were opened in Khulna, Comilla and Calcutta, in which i!n‘ 
((•mrades of Barisal, Jessore, Kliulna and Comilla weie trained. Ninety Comrades w'ere lonin d 
for olliccrship of vvhitli (lO came out successful. In the training camp special attention Ini'' 
been given regarding maintenance of discipline in meetings and processions, stoppmi; 
looting nnd hooliganism, making the villages self supporting, circulation of party i)o1h»< '^ 
diiough these works, and defence of the countrv' by a united stand. 
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Secretary of State for India to the Viceroy of India 

rhe Transfer of Power - Vol. Ill -- Doc. (>78 

Mr Amery to the Marquess of Linlithgow 

\Ks. Kur. K 125/1 2 

Piivatc and Secret India Office, 29 April 1943 

\()mitted: Para 1, on Sir Hassan Suhrawardv; and para 2, on Advisers to the Secretary of 
Slate - Kd.] 

i 1 Wits much relieved to see that Nayinuiddin has formed a Government., even lliough weak 
on die C'asle Hindu side. It gets Herbert out of a situation awkward not only for himself, but 
also for btith you and me, and 1 think he fully deserved the rebuke you administered to him. 
No doubt Huq had driven him to die limits ol his patience, but one of die first things a 
u institutional (iov'emor has to learn is infinite patient o and a capacity for suffering not only 
tools, [Marginal Note — Ed.| YoiTrc telling me! - L but rascals, widi at any rate a modicum 
oi assumed gladness. Curioasly enough - or perhaps I should say symptomatically — the 
I louse of Commons ha.s tr eated the matter with entire unconcern, and by the time it reassembles 
next week I don’t imagine anyone will wish to raise it. The only thing, indeed, 1 may have 
lo deal with in actual debate, i.e. on the Adjoummenl, is the tas(‘ of the Kayyur executions,* 
(hough no doubt I shall have questions about Ciwye» \ ludgnient and the amending ordinance. 

\OmiUed: Para 4, on Bahawalpur - Ed.| 

o. 1 am putting up lo Winston a minute'^ on the subject of giving you die necessary powers 
outside your immediate Province as Governi/i-General, in order to deal with Political Warfare 
and odier Resident Minister questions dial may arise as diings develop. 

[Marginal Note - Ed.| — (P.S,V. - DidtTl I make drar that the R.M, must have a due share 
in military operation? - L) 

i Sec Docs MSlA’A - Kd. 

Not piinted. 
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Leaflet entitled ‘To the Travancore State 
Congressites’ from the CPI 


Govt, of Fravancore (Confidential Section) File No. 225/43/C.S. 
(Keriila State Archives] 


Dated 8.5. 1543 


Subject: (Jeneral Leaflet entitled ‘To the Travancore State Congressites’ printed at th(* 
Desabhimani Pre.ss, Calicut. 


From TTie Inspector-General of Police 
To The Chief Secretary to Government 


Police Department 
Tiivandrum 3rd May lIM.l 


Sir, 

I have the honour to forw'ard herewith for such action as Government may deem fit, copy of 
a Malayalam leaflet entitled ‘To the Travancore Stale Congressites’, printed at tlie Desabhimani 
Press, Calicut and published by the Secretarv' of the Kerala Committee of the India communist 
Party, togeth'T with a translation of the same. ITie leaflet was noticed in public circulation at 
Trivandrum and Kottayam. 


Yours faithfulK, 
Inspector-General of police*. 


franslation 

To the I ravancoxe State Congressites. 

Fo obtain food for the people — to secure an all party (Government. 

C.V.riccl the civil disobedience resolution. 

Respected friends. 

Yr)u are the greatest patriots in 'Fravanccjre. You are the people who have rendered the greatest 
selfless servic e to the countr)'. It is your sense of freedom that gave you strength to hoist the 
flag of the 'Fravancore State Congress despite even tJio rigorous repression. We the Communisls 
who are working in the cause of freedom, are sending you our revolutionary greetings. We 
feel glad that you are able to come again in the midst of the people from the jail. We poini 
out to you certain serious problems which have affected India as a whole and 'Fravancore in 
particular and request you to meet tliese problems in the interest of the people. We believe 
that you wIkj have suffered much and worked for the people, will come forward at this critical 
juncture also for safeguarding them. 

Unite the People to Secure an Ad party Government 

We demand the freedom of our country. Demand a government in Travancore which is 
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r(»sponsible to die people. While efforts are made in this direction the (German Fascism attacked 
Russia and Japan captured Singapore, Burma, Malaya etc., and tried to attack our countiy. 
Wc have learnt from the mean exploitation and devilish repression of the German in the 
occupied countries in Europe and Russia, what will happen to us if our country is also occupied 
by the Axis. We have seen the ad ocities committed by Japan ‘the rising sun of Asia’ on the 
people of Manchuria, Korea, China, Philippine Islands, Dutch East Indies, Burma, Malaya 
and other countries, by her administration after subjugating them. 

riiis is why the Indian National Congress and other national parties demanded that for 
ilie safety of India, a national government is essential to organise Indians so strongly that the 

I ascists could not enter here. Similarly our party demanded that in a maritime State like 
liavancore, which is in the radius of invasion an all parly Government which is capable of 
uniting the people is essential. Fhough the otlicr parties favour this demand, they do not 
openly support this, doubting whether this is possible or not. Wc say tliis is possible. Because 

10 save India from the threat of invasion is not only a need of the people of Travancore and 
the people of India but also of the people of Allied countries. If Uie IVavancorc tiy with the 
united effort of the people of other parts of India imd of the Allied countries, this can be 
acliii'ved from the hands of an unwilling Government. The delay is due to lack of endeavours 
on oin pari > this direction. 'Fhe communists in 'I’ravancore are trying their utmost for this. 

II vou who stand foremost among the important parties in die land, also work in collaboration 
will) die communists, die S.N.D.P., the N.S.S. and other important associations can be made 
In unite for this end. 'Fhus the other sections of the people can also be united to collaborate 
uilli these parties. 'Ihe Travancore Cioverninent, however retrograde and unwilling they may 
hi . lo part with power, will be compelled to accede to the united demand made by the lakhs 
ol people, which is essential for the safety of the land, A national Go\ernment here which 
has ihe complete support of die people of 'Fravancore can set an example to the people of 
liulia and pave the way for the establishment of a national (k)vernment. We therefore request 
vou the freedom loving Travancoreans, to take the lead to transform d'ravancore into a free 
Si ale which stands foremost in India. 

I 'mb' the People for Getting Food 

>\uoihei problem which vexes the Travancoreans is die problem of rice, the food problem. 

11 this problem is to be solved effectively India should have a national Government and 
l iavancore an alFparty ministry, lliis is possible only if the people are made to understand 
the niatlor and dien secure sufficient land and monetary^ help nece.ssary to produce a large 
(jiiantity of food stuffs and industrial products. They should further .secure a war allowance 
lo till' labourers and have a scheme of rationing brought into force. For this there must be a 
(iovcininent which deserve the confidence of the people. But it will be a mistake if it is thought 
ili.'it there is nothing for us to do till die formation of a national (hivcmnient and that we 
n»*eil luji make any eflbrts today itself to solve thi.s problem as well as possible. If we tiy today 
•isrlt \vr will be able to help the people very much towards uniting tlieni making them 
iiuHersiand the seriousness of the problem and to formulate people's committees. 

I he ( iovernment said that all die paddy should be entrusted with them. But highly influential 
h iimies are tiying in varitius ways for escaping from this and earn money by selling paddy 
‘Mihanced rates and thereby plundeiiiig the people, dliis can be prevented by people’s 
^‘»nunitt€^os and volunteers. 'Fhus after collecting the paddy available government have lo be 
^‘>nipellcd to enforce rationing to distribute the same equally and properly among the local 
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people. People’s food committees have to be worked to distribute tlie food materials to tin* 
people as per the ration system. Further vigorous propaganda has to be carried on through 
agricultural dissociations to produce more food materials. Endcavouis have to be made lo 
register more waste lands for cultivation, to get loans imd to arrange for the disbursement ol 
the same. By such endeavours the food materials available in 'Iravancore and that can be 
produced here are properly collected together and arnmged to be distributed, the .sufferings 
on accinmt of the food situation can be alleviated to some extent. Apart from this the people 
should request the India Government to allot a rice quota from outside to solve the rac 
problem in I ravancore which affects the safety of the countiy. 

You should realise die gravity of this food problem. 'Ihis will lead our country to go al 
internal struggle and dacoity. Ihis leads us to serious cutting of throats between Ezhava .ind 
Nair. Christum ;uid Hindu and those having food to eat and those who have not got the sanu 
(.)iii houses and women will be controlled by rowdies. If we do not act at present and rise 
equal to the (^cc;ision it will lead us to a slate in which there will be no go, except to regiel 
at the loss of the oppoitunity. To bring about a change in this situation, the State congressiu s 
who are now' outside, the membcis of tlie S.N.D.P., the N.S.S. the Muslim League and tlu' 
Trade Unions, die M.L.As. Bishops ;md othen* should call up a conference of all the peoples 
organisation and public men interested in this problem and chalk out a programme. 

llus conference should request the Government to release the remaining stiite congie.ssucs 
and communists in the jail w'ho arc prepajcd to work for die food problem. 

Similarly die (.iovemment may, realising the seriousness of die pioblem, be requested in 
allow the freedom to conduct public meeting for propaganda work. 

\V'ithdn vv the resolution regarding civil disobedience 

What L it that has to be done foremost for this:' 

Realising the new circumstances which have arisen in India after the corrcspondeiuc 
between (iandhiji and V^iccroy die civil disobedience resolution accepted by die State 
Congressitcs in the all Travancore Congress commfttee meeting have to be cancelled. 

This lesoliuion is a weapon which help Government to keep the leaders in jail and l i 
suppress the civil liberties of the people. Ihe meaning of the i ancellation of this resolution 
vvill be the taking away of the weapon lioni the hands of tlie Government. 

When (.randhiji has made clear that the C’ongress is not res[>onsible for the dcstniclion and 
struggle that prevails in the lands, diere is no leason why this resolution could not be caiut lli d. 
.Slate congress pas.sed the resolution of civil disobedience on the impression that die rioLs that 
spuing up in the land is the result of the resolution passed in August 9th in the All India 
Congress committee at Bombay. Iliere is no me»ining in continuing this resolution when the 
(iandlii Viceroy correspondence has revealed that Government aie responsible for these uob- 

IVavanc oreaiis could not stand united to solve the food problem and to favour an all [)aii) 
Gosernnicnt unless die State congre.ssiles and other leadei-s inside die jail come out and then 
civil libel lies arc restored. 

J he first step to this is the withdrawal of civil disobedience resolution. 

Example of Baroda 

Is it possible to restore civil liberties and obtain the release of the leaders by the wididrawal 
of the civil disobedience resolution? Surely this is possible. Baioda is an example for the same. 
As a result of the statement of Srijit Chottalal Satharia, president of the Baroda Praja Maiidal 
from inside the jail that destruction and struggle are not policy of the Prajamandal, the Baroda 
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(;()vi‘rnment have released all political prisoners. 'Hie following are the conditions of settlement 
arrived at between the Prajamandal and tlie Government; 

1 . Lifting the ban on the Prajamandal. 

2. Return of tlie properties seized from the Prajamandal. 

Government will take action against the Polite if the Prajamandal can prove with strong 
evidence that the Police have committed atrocities, 
t. All tliese airested during tlic time of the agitation will be released and tlie fine imposed 
and realised will be returned. 

All tlie bans placed on the organisations during the lime of the agitation will be withdrawn. 
(). The Prajamandal ought to oppose all sorts of de.struction. 

This is a great success for tlie people of Raroda. This is how the (Jovemment was compelled 
lo icrminate the chaos in Baroda. 

.Sn C.P’s Government will have no justification in suppressing civil liberties oi in keeping 
the leaders in jail if you withdraw the civil disobedience and come foiward for cooperating 
lo help the people to tackle the food situation. 

We request tliat you will come fonvard to discharge your patriotic duty towards your 
lountmnen '^'ho are starving or aie half starving in Traviuicore owing to the food difi'iculties. 

Calicut 8.4.43 

Yours obediently, 
P. Kiishna Pillai 

Secretary lo tlie Kerala (’ommittee of the Indian Communist Party 



Warning to be sent to the Editor oijanasakti 


(lovi, of Madras I\ib. ((Jen.) Dept. l!)4d - Hie G.O. No. 889 

|TNA| 


irtler No. 1375/43-1. 


Dated: 7.5.43. 


To 

Ik Convener, 
Madras, P.A.C. 


Sn, 

With relerence lo the resolution [rassed by the P.A.C. at its meeting held on 3.5.43 regarding 
'he jaiKnakti} 1 am to say that tlie government approve ol the recommendation therein. Please 
tonvey the severe warning to the editor of the ‘Janasakti’ and to send the Gox eniment a copy 
‘>1 vour letter conveying the warning. 

Signed (illegible) 
7.5.43 


' :\ 2 . 
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The Viceroy to the Secretary of State for India 


Linlitligow Collection — lOL Mss Eur F 125/24 
(NAI| 


To 

The Right Honourable I..S. Amery, P.C., His Majesty’s 
Secrelarv' of State for India 

The Viceroy’s House, 
New Delhi 
May 10th, 1943 

(Piivatc & Sotnn) 

I am \ er>' sorry indeed to hear that you have been subjected by the Daily Worker to libellous 
attacks m connection with the Kayyur executions.’ The political aspects of this case (1 am 
sending you by this bag a brief note on it in case you have not seen an account^) were brouglii 
to my notice when I had the petition for mercy presented on behalf of the people who wen' 
sentenced to death before me for consideration. There is no doubt that the murder was «i 
singularly brutal one, and that there was nothing in the circumstances to justify tlic mam 
representations that were sent in on behalf of the petitioners, or the agitation engineered 1)\ 
the ‘comn unist’ Press here on their behalf. Generally speaking, other papers have taken littlt 
notices of the executions, and I think it is not very creditable that so many people seem to 
have been found willing in England to take the matter up. I wonder whether you have been 
able to give publicity to the details of the murder? Tliey were gruesome enough in all 
conscience. 


1 Sec l)()i .i'i. Tl, & 4^1 

J Not pnnted. 



Government of Madras to the Government of 
India (People's War) 


(iovt of Madras Pub. ((Jen.) Dept. 1945 - File G.O. No. 889 

I'lNAI 


I hr Set relaiy to the (iovt. of India, 13.5.3 
Home Department (with enclosures) 


Sir, 

Newspapers & periodicals — ‘People’s War-Objectionablc articles. 
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In continuation of this Govt’s letter No. 14119-2. Pub. (Gen.) dated 9.4.43' No. 889/25/3/43. 
1 am directed to forward herewith a copy of an article entided ‘Salute to the Kayyur Heroes"' 
published in the Peoples' War dated 4.3.43. 1 am to add in this connection that a security of 
Rs 1000 has been demanded from the Malayalam paper Desabhimani of Calicut for publishing 
a similar article (copy enclosed) and that a severe warning will be administered to the editor 
of the Tamil Janasakli for publishing anodier article of the same kind (copy enclosed). 
This is reported to the Govt, of India for information and such action as they may think fit. 

G.W P(riesdey) 
12.5.43. 

I Nol pnnlcd. 

') Doc 



Government of India to the Government of Bombay 


(iovt. of Madras Pub. (Gen.) Dept. 1943 ~ File G.O. No. 2214 

frNAi 


Do. No. 7/17/42 - Poll (I) 

(Jovt. of India 

Home Department New Delhi, the 20th May 1943 

My dear Symington, 

rieiisc refer to your dcmi-ofTicial letter No. S.D.III 540 of the 9tli of April.’ We hope tliat you 
will ( ontinue to keep a close watch on People War as also other publications of the communist 
Paitv of India with a view to taking action against it under the Indian Press emergency Powers 
Act. Fiom reports which we have received, it is clear that otlier Provincial Govts, are becoming 
seiiously perturbed at die tone the paper has been adopting. We agree diat the clever technique 
employed by the paper in presenting its anli-CJovi. propaganda may render this difficult, but 
a seiiitiny of die recent issues of this paper has not shown anv reason to alter our opinion 
pn viously expressed to you that the first opporlunii\ of fiim action to improve its tone should 
b(' taken. In this connection we should like to draw your auention particularly to die article 
iMiiiiled ‘Kavyur’s Heroes on Eve of Execution' on the front page of the issue of April 11. Mt 
i'' nothing more from beginning to end than a glorification of convicted murderer. It contains 
'ontemptuous references not only to the action of the executive (lovl. but also to the disposal 
tins ( ase by the judiciary themselves. 

I l»cni is also the is.sue of 28di March, 1913 which in the ;u tides ‘who strangles the patriotic 
pi' contains the passages. ‘Ibcre is no other leason for such a drastic reduction in shifting 
lui newsprint when it appears tliat e\eiT day that no less than 3 steamers jirrive at 
honihay Ironi American & Canadian Ports'. Phis would appear to give information of value 
tile enemy. 

- V\e would strongly urge you to consider, in loiisullation with your legal advisers, 
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demanding security under section 3(3) of the 1931 Press Act on the Grounds (inter alia) that 
die Kayyiir article is within the mischief of Section 4 (1) (b) of that Act. You may be able to 
add other material as a basis for such a demand. 

3. We fully approve of your intention to bring indirect pressure to bear upon the papei 
by such means as you suggest in your last paragraph and we ai e considering your suggestion 
that similar pressure might be exerted by holding up the supplies of newsprint. 

Yours sincerely. 

R. Totten hail I 
To 

D. Symington, Esq., I.C.S. 

Home Sec. to the Govt of Bombay 

Copy forw arded to the Chief secretary to die Govt, of Madras for information with referenie 
to the letter No. Ms 889 dated 25 March 1943. 


I Nol pnnied. 2. Doc. ti. 3. Not printed. 


By Older 
Under Secy, to the C!ovi. 



Government of Bengal to the Government of India 
regaining Labour Party of India 


File No. V2/l/i3 - Home Poll (I) 
[NAIJ 


Confidential 


D.O. No. 421 DS. 


Bengal Secretanai, 
Cakuda, 
The 20th May, 1941 


My dear Tottenham, 

Please refer to your demi-official letter No. 11^1/43 - Poll (I), dated the 9th April, 1943.' The 
Labour Party in this Province has not so far hindered the war effort and there is no objection 
to the cancellation of the order of the Central Cjoveniment against Mr Sisir Roy. 

Yours sincerely. 
A.E. Porter 

Sir. Richard Tottenham, CSI, CIE, ICS, 

Additional Secretary to the Government 
of India, Home Department 

I . Not printed. Also see chapter II Docs 34, 36, .37 &. 39. 
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Extract from Janasakti (Tamil) 


(Jovt. of Madras Pub. (Gen.) Dept. 1943 - File G.O. No. 2214 

ITNAI 


Janasakti, 

26.5.43 


The World^s Praise for the Kayyur Heroes 

(Persons who made sacrifices) 


'[}\e Paper writes: 

'Hie patriotism of the Kayyur Comrades has become world famous, lliere is not one that has 
not pniiscd their courage, their eagerness for service to the countiy and tlieir sacrifices for tlic 
(Iclence of tlie country. ITieir names are heard in India in evciy comer and street, village & 
town, rhey Oi *. great patriots, lliought of the country was their only anxiety till the last moment. 

Below is an interesting example to show how far they have instilled patriotism through out 
the country. Comrade Sajjat Jagir was invited to a .student friend’s house in Delhi. Two men 
from that family are in jail. Another member is doing the work of the party from without. 

I he daughter (of the house) is a sympatliiser of the party. In these circumstances. Jagir was 
afraid that the motlier of tlie family might be angry with him. He hesitated even to talk. But 
the student would not leave him. He went to his house unable to refuse the invitation. But 
he saw that the position was quite different there. 

Ihe house was indeed a small house but beautiful Sajjat Jagir and others sat in a room. 
It was adorned with the Red flag. ITiis was a prcseni to that Comrade for his work during 
till- week. When dinner was over, a boy gave him (Jagir) Rs .5 for the Kayyur comrades fund 
liDiu the mother. Words failed Sajjat Jagir. This devotion of the mother, who had sent two 
sons to the Jail, was indeed unexpected. All (he members of that family read the ‘Kltowmin 
jung' the organ of the Indian Communist Party. ITiey are Muslims. 

A number of incidents like this have happened. A fund is being niiscd even in England. 
Kminent members of Parliament and Communists are working for this with interest. Lord 
Stiaholgi, Sorensen, B.G. Forster, D.N. Pritt, Livingstone, Reginald Bridgcman and others have 
nominated P.C.Joshi Secretary of the All India Labour Union Congress, and comrade Mohan 
Kuinaramangalam,* communist leader of Tamilnad, to hand out the funds collected to the 
fnnilies of the Kayyur Comrades. I'his only shows how much interest is shown by even the 
people of Britain in the matter of Indian Independence. 


27.5.43 


<*>• Hi? 
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Govt, of Bengal (Home) File No. SR/506/43 
[Bengal State Archives] 


Special Branch (I), C.I.l). 
Bombay, 28th June, 1943 

Verv Secret 


In reply please quote No. 733‘4B-1038 


Interception Report 

frhe Seciecy of the interception may Kindly be Stafegiiarded) 


1. Post Office of Interception: 

2. Date of Censorship; 

3. Sender’s name & address: 


4, Post mark date: 

3. Dale o' letter: 

<). Language of letter: 

7. Addressees name & address: 

8. Whether withheld or delivered: 

9. If delivered, copy kept: 

10. Name of Censoring Officer: 


CJirgaon, Bombay 4. 

21 - 6-43 

Provincial Headquarters Bengal Committee, 
Communist Party of India, 2 49, Bow Bazar Street 
Calcutta. 

Calcutta, 18 Jun 1943 
\7-G-43 

English fiypewritten) 

P.C. Joshi, ‘The People’s War’, 19()-B, 

R.K. Building, Khetwadi, Main Road, Bombay - 4 

Delivered 

Copy kept 

G. Gomes, Sub-Inspector of Police, 

Special Branch (I) CM.D., Bombay. 


Dear Joshi, 

I had fever for a day only after I came back here. Recovered and picking up. though no 
physical strengtli and very' little vitality; I am using this montli as a rest-cure, only eating ;uul 
sleeping doing hardly any work. 

Ministry and Ourselves 

Hic political situabon is rather complicated. Fii*st, about League Ministry and its doings. We 
rightly raised the slogan of united Ministry and rightly characterised as disruption the way 
league Ministry' insisted on forming a sectional Ministry only. But in view of the mass basis 
of the I>eague and therefore its amenability to positive mobilisation of tlie people we had a 
positive policy of (1) Positively mobilising die people for the programme of the food, civil 
liberties, civil defence, etc. that the Ministry had announced; fighting the weakness of ihc 
Ministry to succumb to Bureaucratic pressure; popularising imd mobilising the people to 
cooperate with very positive measure initiated by the Ministry. (2; Not supporting the factional 
opposition of Haq — Shyamaprasad, but utilising the above populai- mobilisation to bring die 
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Congress and the League nearer, at least creating an understanding betwecni them on food, 
civil Defence etc. and work this on towards a united Ministry with Congress support. 

'I’his policy had some success in that (1) In the beginning the Congress Party could be 
prevailed upon not to join the factional opposition but remain neutral [1] llie Ministry had 
to initiate some popular measures, viz., some ol oiii internees have been released, pemiission 
tui meetings easier, rent is going to be controlled in Calcutta (3) Ordinances for making 
untilled land available for glowing more food. 

Ministry on Food Front 

III the food front the minisli-y in tlie beginning seemed like surrendering to the burcaiicracv 
(who wanted things to continue just as they were) and the hoaideis (who wanted tlie same). 
So in the beginning it took no measure but hoped only to get some supply Iiom ouLside and 
willi the help of that plus ‘psychologicaP propaganda against hoarding, to bring down prices 
in the market. Both outside supply & propaganda failed 

But nevertheless, due to insistent mobilisation a id agitation Irom our side the mimbei of 
and supply to controlled shops in C-alcutta were intrea.sed. We criticised the ministry lor not 
taking effective steps and went on mobilising the people behind the positive programme of 
the ininist^v. I’he mmisUy was feeling the pressure from ils own supporters too. In the beginning 
It formed food committees under Govt, auspices to look after supply, distribution etc. in 
(oiitrolled shops, and generally they w'anted cooperation Iiom local people. Wc were able 
to get in to many food committees and in several cases secured their co-operation in food 
.Mipjilv etc. All this meant that the ministry had extended the scope of popular co operation 
DU the food front, though not sufficiently. This too w'tus partly the success of our positive poliev. 

Huq Shamprasad^s Propaganda 

lIiK] and Shymipnisad were playing the factional gome of imyhow discrediting the minist^^^ 
llicN were also sheltering the hfjaiders. 'Fheir propaganda or insinuation was tlieie is no rice 
111 the province, evei-ylhing has been grabbed by the amiy, so ministry must bring rice from 
(iiitside the province by arrangement with the Cential (Government, which meant there are no 
hoarders in die province. Ihe)' kicked u[) communal jealousies against the minisUy too and 
pn athed diat this ministry' was a tool ol die bureaucracy. This propaganda gave plea to hoarders 
!') [lose as antibureaiicrals, i.e. they justified then hoarders on the plea that we are hoarding 
not to starve the people but to bring down the collapse of this vile ministn’ and (Go\'t. 

hv did not Come out Sharply enough aiffiinst tachonal Opposition 

Dm mistake during the 1st month of die r!.’nisti\' was that we did nut come sulTicienily shaiplv 
this factional opposition, nor e\po.sed them, nor emphasised the positive achievements 
the people through the ministry as against this misleading propaganda. Result wus (1) Wc 
lost iiiiLialive to a ccitain extent on the food front; I luqShxamapra.sad joined by Nalini Sarkar 
;<<>t an opportunity to pose as the champions of the people lor lood - though a( tually they 
\vore sheltering the hoarders and only fighting the niinislr\ for factional leads (2) Congress 
1 ‘iriy became confused and leaned more and moie towards them (3) League supporters began 
h(' indifferent to our efforts for positive mobilisation behind ministry’s programme. 

s Anti-hoarding Drive 

uirreclcd this mistake, llie pressure from its own followers iis well as need to counter 
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act the factional opposition also told upon the leajjuc ministry. They have initiated the 
anti-hoarding drive, which means a week-long investigation in eveiy village and town (except 
in Calcutta & Howrah) by special food squads to find out stocks of hoarded rice (stocks in 
excess of a family's 6 months requirements is called a hoiud) to take a complete census of 
food stocks available and of actual food requirements, to organise food committees on territorial 
basis, to introduce where necessar)' a more equitable distribution through the food committees. 
After this is done the big hoarders stocks may be confiscated, the rest to be persuaded bv 
moral pressure to sell or to loan it to the needy. The supplies of rice in a locality will at first 
be utilised to ser\ e the needs of tlie locality itself and onl\' after iLs needs have been satisfied 
may the rice be taken to other areas. 

Opposition's Criticism 

This caused panic among the fictional oppositionists (for it hurt their proteges, the moffiisil 
hoarders, and it might also debunk their Pol. propaganda that there wds no rice in the pro\ uicr, 
a propaganda meant rniiinly to fan tlie antiwar prejudices of the people). I'liey condemned 
It as the ministiy's attempt to shift the burden ol the crisis on the poor consuiiKu, and as tl)»- 
inability ol the ministry to secure rice from outside, rhey also criticised why (JalcuUa and 
Howrah, wlierc there are big hoarders have been left out, if it be really an anti hoarding drivi 
Kiron Sankar* also w;is taken in bv their propaganda, signed their joint ( ondemnation. In 
most districts. Official Congressmen refused to have anything to d<) with the food cornmittei , 
and their chive and in some cases even resigned from the janaraksha Siunilies protesliiij; 
against the Samiti’s ( o operation in the drive. 

li^e Support the Dru e 

\Vc sharply attacked their mos e of the oppositionists as giving shelter only to the hoaidei 
and supported the drive. Of course we said that Calcutta & Howrah also should have been 
included, but t}i»u is no reason why we should n(4 support and cany it out elsewheie 
(Nazimuddin in a discussion with Bankim and myself yesterday siiicl that they excluded 
C'alciitta & Howrah in the beginning as a ‘Machiavellian’ tactics as it would have laist d a 
howl in the opposition if the ministry' had started it now; due to their omitting it the opposiliun 
itself is demanding the measure in Calcutta and Howrah which suits the Ministry fine ) li 
seems that similar measures might be introduced in Cal. & How. aft(?r the mofussil diive 
has ended — though one cannot be sure. Partly this and partly the pressure of the League 
hoarders at Calcutui might have been cau.sing the vacillation of the ministry with regaid to 
Calcutta & Howrah. 

lliough the Govt, food committees are not inviting the official representation of any popular 
organisation or part in the drive, nevertheless by popular pressure we have got into them in 
most of the districts. Thv drive is still on. Final reports will be sent by the squads to tlie (h)vi. 
on the 20th or later. Meanwhile, tin? imiiH'dicate good cdfect of the drive has been that boanlcrs 
have been trying to dispose off their slocks in the local markebi, with result that from most of 
the districts increase in stocks for sale and decline in prices is daily reported (even in fln‘ 
pio-opposit:on papers). But this may be a temporary phenomenon only. Because in manv 
cases one hoarder is buying up another panicky hoarder and sending hoard to Calcutta area 
for safe deposit. 

With all these w'e have got back initiative to .some extent. With these things wc were able 
to induce Kiron Sankar, after their statement of condemnation of the drive, to issue anothci 
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stalcnient (jointly with Huq. Shyama, Nalini etc. - which was due to Kiron Sankar’s efforts) 
saying that they were not against unearthing hoards and for tJiis purpose as well as for protecting 
(he consumer the public should co-operate with the food committees in the drive whenever 
possible. That was another favourable factor for our regaining initiative on food front. At 
Calcutta too we have started a Food Week to culminate with a rally on 20lh mainly for the 
purpose of getting tlie drive initiated at Calcutta & Howrah too. But at Calcutta our Janraksha 
Saiiiities aie very weak, do not include any prominent Ix.*ague or Congress elen.ents, and are 
known to a vciy small section of the people. 

Political Complications 

We have not yet been able to bring Congress back to the old position of neutrality though 
we have been able to prevent an immediate line-up with the facUonalists. Shymaprasad has 
bf'comc the worst demagogue and disrupter, almost like Subhas in the days of Ramgarh and 
aftiM. I'here seems to be a curious development in the Hindu Sabha as well, though we have 
not enough facts to come to a conclusion. Some R.S.P. men got into a food queue as Hindu 
Sabha volunteers and tried to work up mischief. Is the Sabha or Shyampiasad moving towards 
an understanding with R.S.P. (i.e. F.C.)'.’’ 1 am not sure. 

New ^Line’ of Struggle-wallahs 

The undergTound B.P.C.C. (1 think the Official struggle Wallahs) have distributed handbills. 
Thev say sabotage now, not violence. But Satyagiaha, hunger marches, no rent, anti-war 
agitation and fighting the Communist who are helped by the Government. 'I'herefore Con- 
gicssman should enter into and organise labour unions, kisan, student and w’omen organisations 
and fight the disrupUve communists there. 

And its Practice 

This seems to be the new move of the strugglc-wabahs who arc not yet Y.C. In the Bengal 
1‘rovintial 'IVade Union Conference two such elements jnananjan Neogi* and Maitreyi Bose* 
(Ki one is an old Swadeshi now curator of CnrporJion Museum, second one a Doctor, Lady) 
both connected to some extent with Dr Suresh Barierjee,* but with the other sUuggle elements 
loo. They control struggle funds at least some, d hey have never belore m their life been seen 
anywhere near labour organisations, came in through Dr Suiesh Banerjee’s Union, made a 
mark with the rest of the gi'oups . . . 

1 have not yet been able to see Kiron Shimkai and ask him it he knows anything about 
this. 1 am in a hurry, so I will finish here, propose to send you similar gossip letters every' 
\v(‘ek or as near to as possible. Many of the facts here aie * ither guesses — so don’t use things 
liom this for llie P.W.'^ But of course tln*y will help you to come to a political evaluation of 
events in Bengal. 

Oh, 1 forgot to mention another thing. Fhere seems to be a bit of stagnation in Party life 
- here as well as mofussil. Somehow the old campaigning fervour seems to be getting lost. 

Signed 

(Lahiri) 


Special Branch (I), C.I.D., 
Bombay, 28th June, 1943 
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Secret 

No. 7332/B >1038 

Copy fonvarded with compliments to: 

1. S.C. Cyan Brar., I.P., AsstL Director, Intelligence Bureau, Home Department, Govern 
ment of India. 

2. rhe Dy. Commissioner of Police, Special Branch, Calcutta. 

Signed 

Dy. Commissioner of Police, 
Special Branch (I), C.I.D , 

Bomba\ 

1 A Inference td CDiigrcss leailrr Kiran Sankai Ra> 

2 I' C. xMeans Fifth Columnist. 

^ P.W IS abbrrxiation for Peoples' War, 



Muzaffar Ahmed to the Communist Party of India 
(CPI - office) (an article in People's War) 


Govt, of Bengal (Home) File No. SR/506/43 
[Bengal Slate Archives] 


People's Way to Break Deadlock 

Nt>n Congress Ministries to replace 'Advisers' Rule'. In the former Congiess Majority provinces 
-- Is Bureaucracy’s way to *Fnd the Deadlock'. 

In Reality it is disnipUon — A smoke screen to hide conliniuince of the Deadlock in a new 
way. 

People's Way is to move the masses for fomiing real coalition Ministries with or without 
Congress Participation but with Congress support, pledged to work for crisis — For Congress 
League Unity and for National Government of National Defence. 

That will foil bureaucracy’s game and will .spell the doom of the deadlock. 

It is no longer a secret that the ministry making that is proceeding in the remaining provinces 
('f Advisers' Rule, and which are all provinces widi Congress majority is proceeding according 
to a unified plan. It is bureaucracy’s plan to end the deadlock. In the North West FronlicM* 
Province a Ix^ague ministry is already functioning in place of the Adviser's Rule which followed 
the l e.signation of the Congress Ministry 3 years back. 

What is behind this plan? 'Die bureauciacy think it has llattened out the Congiess and 
crushed its ‘Open rebellion’ which started on August 1). It thinks it can now crown its victon 
by replacing the blatantly ‘unpopular’ Advisers’ Rule by ‘popular’ non-Congress ministries. 
'Die reason is obvious. 'Die public opinion in Britain and America is growing insistently loud 
and eniphalif on the need and urgency of ending llu* deadlock in India. But the bureaucracy 
does liot but it certainly wants to bluff. "Die move to form no.i-Congress ministries in every 
province and to pass them as popular ministries is that bluff. It is tlie smoke screen it w^ants 
to put up to hide behind it the ugly reality of the dead lock. 
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It not only wants to thus silence its critics in Britain and America, but it also wants to deal 
a blow to the growing forces of National Unity in India which are working for breaking through 
the stalemate. The bureaucracy wants to drive a wc?dge between all the noivCongrcss parties 
on the one hand and the Congress on tlie other. 'Hie moment non-Congress ministries come 
into existence in the provinces where formerly the Congress majority had fomied ministries, 
Congressmen will begin to fight them. I'his calamitous result is already visible in the North 
West Frontier Province. Several bye-elections are being fought out between the Congress and 
ilie League. The slogans with which tlic Congress is enlivening the elections are We want 
lo continue die deadlock — we want to oust the usurpers from the ministi-y’. I hv Congress 
and the I>iague are at loggerheads. And who profits by it.-" Nnne but the bureaiuiacy. 

Not only this. 'Fhe ministry move is creating a fissure in the ranks of Congressmen as well. 
A section of Congressmen are dis illusioned with the ‘struggle'. But they do not yet see why 
the ‘struggle’ failed. They do not yet see that National Unity and National Defence is the only 
wav out. I hiis out of the sheer demoralisation, a number of such Congressmen rnav go over 
to tins ministry move sponsored by the bureaucracy. Nothing will suit die bureaucracy so well 
as such demoralisation and split in their ranks. They expect that what happened in 1923-24 
and lo a ceitain extent again in 1933-34 may repeat itself again. 

.Svu li tJien are the implications of the bureaucrac y's plan to form non Congress ministries. 
It IS a gain** to blow up National Unity to split the Congress and to continue the deadlock 
behind the screen of fake popular ministries. 

Forward to a Campaign for People's Coalition Ministries 

A positive solution for the deadlock dierefore today is lo launch a broad-bitsed popular 
mo\'emt*nt for forming Coalition Mini.stries in all provinces. 1 hese mini.stries can today be 
composed of all non-Congress parties and provide for the later inclusion of the Congress also, 
bill ihcy must have die .support of die Congressmen. 

rhose Ministries .should pledge themselves before die people 

To work for ihe release of Congre.s.s leaders and foi lifting the ban on congress organisa- 
tions. 

To solve the food problem in close < ollaboiation with People's Food Committee consisting 
ol represenlatives of all sections of the people. 

I'o strengdicn National Defence by fighting the Fifth C^)lumIl, rousing the people to 
patriotic participation in Civil Defence meitsui es eti. 

l o su|)port die demand for National (joveinmcnt based on Congress-League unity, 
l o further the cause of National Unity bv getting the support and co-operation of 
C’ongressmcn for die progianime which the Ministiy caiiies out. 

biu h a programme, if accepted by the Ministry, will upset all caK illations ol die bureaucracy. 

I or It will not be a docile Ministry cai rv ing out the mandates of the bureaucracy but a popular 
ministiy ( allying out the needs and desires of the people and therefore a Ministry which will 
have popular support and can never be brow beaten by the bureaucracy. 

A mass campaign in die country for such a programme and for such a Ministiy will prevent 
disruption between Congress and non-Cemgress parties, will sav'e the country from a C»vil 
War between Ministerialists and Oppositionists. It will, in fact, create the basis for unity between 
die different political parties in India and thus build up National Unity. 

A Ministry that either arises out of such a mass campaign or, after having been lormed. 
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pledges itself to such a mass movement will be iiii instrument of the people tor Unity, Defeiue 
and Freedom. A mass Movement which can throw up or influence such a Ministr)' will l)o a 
powerful forte against which all Ameiys and Linlithgows will break tlieir heads in vain. 

Communist Party’s Lead 

The Communist Parly has therefore no hesitation in declaring that it will support such Coalition 
Ministries in all provinces. It is already supporting the League Ministry of Bengal which Ii.ls 
adopted and is implementing a prt)gramme similar to this. It is launching a campaign in tlic 
province of Madras for the fonnation of such a Ministry. It is endeavouring its best to g.un 
the support and co operation of Congressmen for such a Ministry . It will do the same in ( vrr, 
other province 

Fhe Communist Party CiULs upon Congressmen in every piovince to join this campaign loi 
Coalition Ministries on such a programme. It impresses upon them that it is only bv geliiiii' 
such Ministiios fonned iuid rousing the people behind it that the formation of anti Congress 
Ministnes can be prevented. Such MinisUies based on the support of such a mass campaign 
will be the most effective way to get the Congress leaders out; the unity of political parlies on 
a provincial plane on the basis of this programme and behind such a Ministry' will prepaii* 
the ground for all parties unity on a national plane for National Ciovernmenl. 

The Communist Party appeals to the Muslim League to see that the Ministries formed 
supported bv it should resolutely set tht'ir face against being Uirned into anti Caingi css 
Ministries. It urges on the League leaders that the inoie they make thi'ir Ministries fight loi 
the release of C'cmgress leaders the more will they snioothen the path of winning scl! 
deterium; tion. It is by trying to get the support and co operation of (?(»ngressmen and fighinii; 
for what ne Congress is fighting for — Natii»nal Oovernment — that the League ( an gel tin 
support of Congressmen for its own progi amine Flie League will grow in prestige and sliengih 
bv helping its brother Party, the Congress, out of the political deadlock. 

Ilie C\)mmuuist Party urges all other parties in all provinces to come fomard and n)LiM* 
the pi'ople by making their foremost demands — Release of Congress leaders, solution ol tin* 
Food Problem, Congrc'ss^ League liiirt* and National Crovcrnmeiit — the main [)lans (»1 (he 
programme on who.se basis they form Ministries. It is firmly convinced that this is the onK 
wa\ in which they can sene the nation and therefore slicnglhen themselves. 

iiiis alone is the path which any patriotic part)' can lake today. For it is the one patli. 

tor tlie solulion of the deadlock 
- for seiving the people 
for bringing tliem food 
for defending the country 

for paving the way to National Unity and National (joveinment. 

Address on Cover; 

Central Headquarters of 
ITie Communist Party of India, 

190B, Khetwadi Main Road, 

Bombay l (India) 

Com. Muzaffar Ahnictl, 
Communist Party Offict^^ 
249 Bow Bazar Street, Calcutta. 
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Communist Survey (July-October 1943) (extracts) 


File No. 7/2.'l/43 - Horne Poll (I) 
[NAI] 


Relations with the ‘Fifth Column’ 

|ulv pitssed uneveiilfully with tlie rank and file struggling dutifully to master the intricacies of 
the ielt nationalist deviation’ and in the latter hall of the month die party propagandists bent 
all their energies towards preventing a recrudescence at the ‘(^uit India' disorders which (hey 
were (oiivinccd had been planned by their rivals the Congress Socialist Party, Revolutionary 
So< lahst Party, Forward Bloc and the Trotskyists whom they brand as a ‘fifth column’. (A 
r( M ent parly letter however admits tliat many communists have made the ‘crudest mistake’ 
()1 classifying all pei’sons who disagreed widi them as fifth columnists!) [Mari^inal Note by 
R Tottenham - Ed/ - True. Fortunately the tianquillity of the August anniversai-) provided 
no occasion to test die sincerity of communist professions, but this did not prevent the Party 
hoin making ilie absurd claim that its counter-propaganda was mainly responsible for the 
lailuie of ‘fifth column’ plans. The ‘fifth column' wets deeply incensed and, lacking a better 
outlet, \ entod its spleen in illegal leaflets virulently denouncing the Communist party of India; 
111 Bengal and Assam, w'here party feuds have been simmenng for years, the rival groups had 
lerourse to violence and one communist was murdered in Mymensingh. Undeterred by 
op[iosition, die communists continued dieir counter propagiuida and chose the Congress 
Socialist Party for special condemnation as ‘ Pojo's advance guard'; ‘People's War’ even took 
hold step of naming the Congress Socialist Party leaders. Previously, the communists were 
iiu lined to keep their allegations against the ‘fifth cc.luinn’ on an abstract plane as far as 
})ossible and it is significant that although they claim i. have been waging a life and death 
snuggle against allegedly projapanese elements for over a year, they have always been careful 
not to enlist the support of tlie auUionties in their campaign. One Punjab communist is reported 

10 have advised the local comrades to expose the ‘fifth columnists' to the public but to leave 

11 lo die public to hand them over to the police - a singularly unhelpful suggestion. Doubtless 
dll' lomniunists feel diat direct recourse to the authorities would damn diem in nationalist 
i Ncs and convince their critics of die truth of the slander that they are in Government pay. 
Another token of communist insincerity is dieir emphasis on die supposedly great menace of 
the ‘I'rotskyists’. 'Fhe principal ‘Fourdi Intel national’ groups in India at present are the Mazdoor 
Ivotskyist Party and the Bolshevik -Leninist Party of India and Ceylon, both of which are 
leeble in the extreme. ('Fhe latter group was severely weakened by a round-up in Madras, 
Boinbav and Ahmedabad between July and September when nine Ceylonese Trotskyist 
absconders and eleven Indian accomplices were arrested). Nevcrdieless, despite the ill-feeling 
that exists between the Communist Party of India and the ‘stiuggle-wallas’ it is not unknown 
b)i the local rank and file on both sides to meet in more or less amicable discussion, and one 
hongali communist is reported to have staled at such a meeting, when asked what his attitude 
'^ould be in the event of an invasion by Sublias Bose, that if Bose came accompanied by or 
its an agent of the Japanese, he would resist him, but if he came purely as an Indian leader 
^vith tlie sole purpose of liberating India, he would welcome him: Such views are, of couree, 
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not surprising since tlie average communist hopes that if the war does not deal a death blow 
to impenaJism, post-war conditions in India will produce a situation allowing full outlet for his 
pent-up revolutioiiiiT)' urge. If Bose can possibly accelerate matters, so much the better: 

Finance 

8. rhe communist leaders have sevenil good leasons to be dissatisfied witli the state of Piutv 
funds. Since die middle of the yeiu-, the weekly circulation o{^People*s War has drfjpped from 
t(^ 2-b(XH) copies, involving a monthly loss of Rs 4,5lX) which is stated to lx* parllv 
compensated by the profits of the Peoples Publishing House. (The Party, however, would like 
it believed Uiat no ‘political conclusion' can be drawn from this evidence of public indifference 
and that the inefficiency of sales agents is the root cause). Party letter lb, dated 12.8.43, reveaU-d 
that most of the Provincial Committees w^ere facing a 'financial crisis’ (a fact which was borne 
out bv secret reports) and expressed doubts whether the 5 I^kh Fund w'ould be realised snu 
only Bengal and Andhra had started collecting- d'here is, nevertheless, little danger of d 
complete financial collapse. 'The p;u-ty has a.s yet not made serious inroads into its capital, the 
Central Committee is believed to have a stock of over one and half lakhs worth of pape r, 
and in any ciise many of the leaders have .sufficient private means to subsist without drawing 
on the Parly’s funds. Fhe Party has always had a remarkable capacity for existing on the most 
meagre resources. In its illegal dayii before the War, it was known to obtain a regular imoint* 
bv blackmailing Bombay millowners and other capitalists under threat of .strike action, an an 
in which S.A. Dange' was paiticularly adept, but it is doubtful whether this technique i.s snl! 
employed profitably in view of the present insistence on increased production and avoidarue 
of strikes us a pait of the communists’ pro-war policy. 'Phis disadviuitage, on the other hand, 
is perhaps outweighed by tlie increased facilities for collecting money which tlie Party enjoys 
under conditions of legality'. (An interesting report from the Punjab suggests that out of ihv 
Provincial Organising Committee’s income of Rs 1410 for the month of August no less tlian 
Rs 02o is believed to be donations from sympathetic military personnel). . . 

The Party’s Critics 

13. Meanwhile, the communists’ oveilures have gone mo.stly unheeded by the [iiennei 
political parties. I'he public attitude has ranged fifjni complete indifference to their prowdi 
utterances in mild interest in their food <ainpaign and occasional resentment over (heir 
denunciation of the ‘fifth column’. They have incurred criticLsin oven in friendly quarters fur 
die unrealistic nature of some of their propaganda. In a statement dated 2(i.8.43, wiittcn 
specially for her son, Mohan Kumaramangalam, and tlie other communist leaders. Mrs Siih 
barayan’ pointed out that ‘the ordinary' man or w'onian patriot who knows no political hislorv 
or geography but that of his own village or at ll most of his countiy, is unable to underslaiul 
your Party's policN* on this war. He is on the (jlher hand impressed bv the arguments advaiu id 
bv Iriends in the Congress again.sl your Paity’s policy. Iliey remind people that yoiii l*aii\ 
now contradicts their own declarations made even as lale‘ as lf)4(). ... It is pointed out that 
the communists who called our soldiers ‘mercenaiie.s’ till tw'o years ago, now applaud thes*' 
ver\ soldit IS as ‘heioes’ and ‘patriots' and when all oiii millions aie starving they w'ani 
rhithc* imd latien the white army people wlu) are here to terrorise and suppre.ss us . . . Reiiiein 
bc.*r that the ordinary Indian does not know about Marxism or Fascism, of Ilider’s Germany 
or .Stalin’s Russia nr even China. . . . ‘People’s War’ should not be guided only by the repoh^i 
and views of your provincial Committees or workers. 7'hey are mostly very young iind 
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wonderfully enthusiastic but are not mature enough to realise that much thought and study 
is necessary before expressing, in public, opinion on matters of grave importance to the 
country.’ Whether this advice left any impression on P.C. Joshi and the others is not known. 
Hiey are in any event, too deeply committed to the ‘pro-war* policy to perform any more 
somersaults for the time being and all tlic available evidence tends to show that tlie party is 
determined not to jeopardise its sixteen months* old legal status until it has derived the 
maximum benefit from ‘open’ activity and certainly as long as the present deadlock continues 
and the Axis Powers remain undefeated. (It is interesting to note, however, that there have 
been indications that the Communist Party of Great Britain, from which the Communist Party 
of India derives inspiration, may modify its present policy of co-operaUon with the BriUsh 
Government once Germany is completely defeated and Russia's safety is ensured. 'Fhe Indian 
communists on the other hand, are rather more preoccupied with tlie menace of Japan and 
might not react to the termination of the war in Europe in tlie same manner or as quickly). 

1 1. Nevertlieless the communists are not likely to turn a deaf ear to the criticism, remarkable 
if not in volume at least in variety, which has assailed them, in the past few months. The ‘fifth 
lolumn’ contribution has ranged from hysterical abuse to well-argued leaflets such as those 
published injuly under the tide ‘Satyagrahi’ by Annada Choudhury,* the absconding Congress 
le ader of Bengal. In September Dr Shyamaprasad Mukheiji, ex-Minister of Bengal, irked by 
the comniunist support to die present Ministry and criticisms of his approach to the food 
pioblem published a booklet entided ‘The Bengal Communists' in which he went to some 
pains to prove that the Communist Party of India was hy[>ocritical in its ‘pro-war’ policy and 
in its attitude to the Muslim League. A hide later. Master Tara Singh, the Delhi leader, publicly 
denounced the communists as ‘amoral atheists'— die reason for his outburet was apparendy 
their etVrontery in meddling in Gurdwara elections. And, finally, we ha\ e the following tirade 
l)v Miss Margaret Pope in a rabid article condemned for publication by the Special Press 
Adviser, Bombay: 

I .KLiisc die so called Communist Pai W in India of coiideuiniiig itself tt) impotence by creating such 
^iills ut bitti-mess between itself and die Nationalist parties that co-operation has now become impossible. 
I liudiei accuse the Communist Paity of willfully neglorUiig its revolutionary doctrines preached so 
f«MNrndy till die time came to practise them, and for selling its souls to its enemies for a mess of 'Peoples 
Wai', Ireedom from arrest and a doublctaccd policy c»f love and hate lowaids die Congress Party. My 
aiiusation against die Communists is bitterest because diey, as the most self-conscious pohtical body, 
should have known better dian to fail the people in die hou» of their greatest need. 

C riticisms of this nature do not necessarily imply diat the communists are beginning to 
make their presence felt in Indian politics. In the prevailing lull in political activity no voice, 
howevoi feeble, goes unheard; and die unrestrained volubility of the communists, if nothing 
has compelled some measure of attention. But dicre seems litde doubt tliat once normal 
pohtical activity is resumed, the Communist Party will rapidly have to adapt itself to a humblci 
and less independent role than it at present claims to be playing. 


rl? 





1612 Towards Fntdom: 1943-1944 



The Government of Madras to the Convener, 
Madras Press Advisory Committee 


Govt, of Madras I^b. (Press) Dept. 1943 - File G.O. No. 2214 
[I'NAj 


Pub. (Press) Dept. 

Letter No. 881/43-4. Tamil dated 5.7.43 - 1943 

To 

rhe Convener 

Madras Press Advisory Committee. 

Sii, 

Ref. Newspapers & periodicals — Janasakti — objectionable articles — Meeting of the Maduii, 
Press Advisory Committee held on 2yth June 1943. 

Willi reference to the recommendation of the Madras Press Advisory Committee regarding 
the "JuTiasaklf. I am directed to say that the Government regret that they are unable to actept 
It. ("Hie article on the Kayyiir prisoners taken with the article about the A.R.P. in Bangalore 
shovN's clearly that the Editor of tlic \/anasaktt is quite irresponsible). In the article on tl>e 
Kayyur prisoners/ he praises the patriotism of the villagers who set on and murdered a 
constable. In the article about the ARI*, in Bangalore, he writes: 

‘lire control of rationing is in the hands of the ARP personnel. Rice is supplied only t(» 
those vvh(j offer bribes.* 

Ilie (h)veniment consider that the Editor has-gone too far and they have decided to 
demand a security of Rs 5(X) for its article on the Kayyur Case. 

Chiel Sec. 

1 Dot iJ. 



Governor of Bengal to the Viceroy 


Linlithgow Collection 
|NAI - Acc.No. 233f)l 


from H.E. Sir John Herbert. Governor of Bengal. 


Govt. House, Calcutta 
July 7th, 1943. 


Dear Linlithcow 

This is my report for the second half of June. I enclose the Home Department report for that 
period.’ 
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]f)miited: Para 1 on food, Para 2 on Irrigation, Para 3 on Chinese and also para 4 — Ed.] 

[}, C.P.I. — A recent bus strike in Calcutta revealed that the same agitators who engineered 
,1 iram strike and who attempted to cause a taxi strike were responsible. They belong to tlie 
t\mimunist Party; and although one is reluctant to indict the Party as a whole there is little 
doubt that in the Calcutta Area members of this party are attempting to establish effective 
control over all forms of transport and at the same time to infiltrate into essential industries. 
It is apparent that any preponderant influence able to affect, and especially to hamper the 
v\ar (‘ffort will require careful watching. 

\0mitted: Para f)&7 on Police, Para on Political affairs - Ed.j 


I Noi printed. 


Yours Sincerely 
}.A. Herbest 



t he Viceroy to the Governor of Bengal 


I jnlithgow Collection 

|NA1 - Arc. No. 2336) 


Fo H E. Sir John Herbert, G.C.I.E,, (lovemor of Bengal 

The Viceroy's House New Delhi 
July 17th 1943 


My dear Herbert, 

Many thanks for your letter of the 7th July* and for die Fortnightly Report for tlie second half 
<)1 June. I am so glad that you have found Stampes useful. He is full of ideas, and his energy 
and drive are really remarkable. I think that his visit out here, short as it may be will be of 
the gicatest possible assistance to us, and I have had very warm commendation of the advice 
he has been able to give from other Governors, 

'I I am rather disturbed at the statement in paragraph 5 of your letter about the Communist 
Farty, for the statement you make there is a veiy grave one, and in very general terms. I 
should be grateful if you could give me chapter and verse to enable me should that be 
necessary , to look little more closely into the position disclosed. 

3 1 have let the Commander-imCliief know what you say in paragraphs 6 and 7^ of your 
iuid I have no doubt that he will give full weight to what you say in paragraph 7 [about 
niilitary policy - Ed.) 

\0mtited: Para 4 on political affairs - Ed.) 


• One. r,8. 

^ Not printed. 
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Political circular issued by CPI 


Govt, of Bengal (Home) File No. SR/5()6/43 
{Bengal State Archives) 


Provincial. Headquarters. 

Bengal Committee. 

Communist Part\ of India. 

249 Bowbazar Street, Calcutta. 26th July 794 >. 

Political Circular No. 121/43 from Centre 

On 9th August 

Dear Comrade, 

It appears that comrades in the provinces are drifting about yth August. Please read P.W 
No. 3 Joshi’s splash article, and P.W. No. 5 another splash in P.W. No. 5 to wake yourself uj> 
with a jolt. 

Part)' ranks are yet complacent refusing to think ahead, the F.C.^ is not really in their heacl^, 
contacts v\ith Congress patriots are non-existent or was and living a sectarian life inside tlien 
party shell, not cell, they aren’t reacting to a very decisive date. 

Iliis verv' complacence will turn overnight into panic when JHh August comes and IF ihr 
FC is able lo get going. We will be caught napping as on Dth August last, that time it was by 
die imperialist bureaucracy this time it will be by the F.C. 7Tie F.C. which wt say stands 
isolated from the patriots would have reforged its links with them Just because we were sleeping 
and not doing our job WARNING the patriots against F.C. plans and ACTING to foil them 

What to Expect? 

I hat political guess we can make (no reports from the P.C’s have reached us) is as follows; 

We should not expect much gadbad except where we are weak as in U.P. Bihar, Boinba\, 
Uellii. 

We should expect the most gadbad where die F.C. is strongest and in those sections of th(‘ 
[>rople with whu h vve are the most isolated e.g. in non working class area as in Bombay 
VW should expect a big batde on the students’ front. 

We should expect F.C. to exploit economic issues in all working class areas but not in a 
verv' aggressive manner because of us. 

In short ourselves and not the F.C^ should win if w'e wake up now and begin doing oni 
jobs. 


If Gandhiji Fasts 

I he situatirin will become far more complicated if Gandhiji begins the fast. All the daiigei 
spots dial have been f»utlincd alxive will become critical points. Do not lull ourselves bv 
thinking just nodiing much happened during Gandhi fast. At that time people were expecting 
his release because of his fast. Disillusionment and bitterness came — the patriots found dial 
ih(* buieaucracy was prepared to risk the Mahatma’s life rather than release him. 
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I'he memory of 9th August will be acUvised by Ciandhiji’s fast and the F.C. will find it 
much easier to lead tlie patriotic masses. Please remember that last time the F.C. opposed 
‘Release Gandhiji’ slogan and this time it is itself putting forward banking on the fact that the 
bureaucracy will not release him and ii they can stage another 9th August on the siogun of 
‘Release Gandhiji’ they are at once ensuring that Gandhiji will not be released and getting 
the patriots behind them. 

What chances are there of Gandhiji fasting? Fhc news tliat we gave in tlie notes (P.W. 
No- f) ts from a fairly reliable journalist. But today's a papers contain a report from the 
"Independent India* that Gandhiji had not offered to withdraw 9th August resolution dircedy 
hut only offered his services to the viceroy for die food problem and that the Viceroy has 
lefused it. It should be noted that perhaps the ''Independent India* was the first paper to give 
the report about the withdrawal of 8th August resolution. 

Logically speaking there is no way out for Ciandhiji within the framework of his own oudook 
t idier to withdraw the resolution or go on fasting. Ihe only other alternative is for the people 
to get him released by breaking the deadlock through Congress League unity. 

What the Party ranks should do is not to speculate about it but be prepared for the worst. 
Idle speculation is a vice as drift would be a crime. 

Situation in a Nutshell 

(Jet the F.C. plan and its implications clear from the P.W. 

I'lie situation in a nutshell is: 

1 . It is a desperate effort of die F.C. to overcome its isolation and reforge its links with the 
Oingress patriots. 

2. Yhv F.C. is on the defensive, instead of sneering at Satyagralia, it calls for satyagraha 
instead of sabotage, instead of revolution and violence it talks of peaceful demonstrators 
and strikes. It is unable to appeal on its own slogans, it has to adopt the traditional 
Congress slogans to get the show going. 

'ITie Congress patriots are fed up with sabotage and do not want to break the peace 
dieniselves but they want to do ‘soinediing’ to get Gandhiji’s release and register their 
protest against 9th August. 

Fheir anti-sabotage mood is our capital, while their ‘wanting to do something’ mood 
is the opening for the F.C. Who wins over the Congiess patrioLs-this is the decisive issue. 

Our successful approach should be satyagraha in the present conditions, especially 
on 9th August will lead straight to violence and sabotage. W e must appeal to the Congress 
patriot that he is NOT the only actor and certainly not on top of reality if he participates 
in the F.C. ‘satyagraha’ die police will come in and do its worst and the F.C. will try to 
run away with the angry masses as it did on 9di August last. 

1 It is a race against time and the decisive voice lies with the Congiess patriot but what 
that voice will be also depends upon what wt do from now on up to 9th August. 

11 the F.C. succeeds die whole cycle of last year starts again, repression sabotage, 
disruption, demoralisation. Try t<) think what it means in a w^orse economic situation with 
food iind production crisis grown acute, they were just not diere in die present form last 
year. From this it is not difficult to see that if the F.C. is able to get a decent dress-rehearsal. 
Jap invasion will follow. Bose is waiting at Singapore. 

If we succeed we give a smashing blow to F.C. not let it get at the patriots and gain time 
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for our fellow-patriots and the people to pursue the positive path of breaking tlie deadlock. 
Congressmen get time to think more and more and make up their minds, we get the time to 
go ahead with our mass campaigns getting more and more patriotic support. In other words, 
Indian patriots get the chance to make the turn and tliis year’s events will be what they make 
them. 

If die KC. succeeds the police now and the Japs next make history. If we succeed our 
people WTite history during the rest of the year. 

Hold General Body Meetings 

rhe first task to do is to hold general body meetings of Party members and sympathisers all 
over die countrv' and in every locality. The most clear-headed Party leader must address the 
meetings on the biisis of P.W. No. 3 an and this Circular and answer all question and doubts 
and explain the programme of work outlined here. 

He must tackle diat left-nationalist deviadon diat is likely to arise on this issue. How will 
it? 'Something must be done' demand will appear dressed up in Party jaigon. ‘Keep die peace’ 
is a iiegad\e slogan; what is die positive lead for 9th August.** The reporter must treat the 
problem whether the question is asked by any Party member or not. Only after this contusion 
IS removed left-nationalist muck is cleared that the comrades will get the Party lead clear and 
get Connciwn. 

ITiey must be told blundy that keeping the peace itself is a positive act in the circumstanci-s 
How.^ l^ist August it was imperialism’s offensive. This Augu.st it is the F.C. diat is taking i!u 
offensive. If we can just get the people to sit tight and not follow' the FC, we inflict a deci.siM 
defeat on he FC, show it up and get die chance to mount our gathering counter-offensive 
that we are working up through various national unity campaigns Party drives. ITie F.C. ( an 
offer tricks and short cuts. Marxism gives no other solution except how to foil the game ol 
the enemies of die people, serv e their interests and usove them. Our centred task on 9th August 
is not to let die people move behind 9lh August. We don’t prevent it by ourselves taking in i i 
the FC instead. 


Move Congressmen 

Immediate steps must be taken to hold Congressmen’s closed door meetings and put oin 
understanding of the situation, estimate of the FC plan and appeal to them straight. Unmask 
.ii a very pei^uasivc manner the satyagrahi garb of the FC. Appeal to then that it dept?n(ls 
upon them whether this 9di August w'ill be a repetition of last 9di August or become the 
beginning of a new chapter. 

Use Gandhiji’s letters to convince them and sharpen their differences with the FC. Expose 
the policy and practice of FC as being anti-Cor.gress. Explain that if they get taken in by this 
satyagrahi trap they are repeating last 9th August once again to the greater detriment of tlie 
Congress and keeping Gandhiji in Jail and inviting Bose to come in. 

(iet statements from them against sabotage and for perfect peace on 9th August. Distribute 
it as a handbill. Publish it in local papers and send us copies witli a note on who is who and 
their impcitance. A positive statement is the least you should aim at, if you can get them to 
expose the FC plan for 9th August with an appeal to people not to participate In it, it will be 
a great victory. 

Wherever possible, hold mass meetings on 8th August (Sunday) and warn the people 
against F.C. provocation and appeal to them to keep off all gadbad. Recall the memory oi 
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last year and who is on top because of last J)lh August — Uie police. Sketch the intensity of 
the crisis, food, cloth, the bureaucracy refusing to release (landhiji. Meaning of Bose having 
come to from Berlin and forming his ‘Independence Army’. To stage anything on 9tli August 
js U) help the Japs led by Bose invade India. lo keep the peace is to get the chance to make 
the struggle turn to take our destiny in our own hands by uniting brother with brother. Kxpiain 
liow Gandhiji can be released and expose that the FC plan keeps Gandhiji in jail. 

Put up a small posiUve resolution demanding Gandhiji’s release to end the deadlock, forge 
C()ngrcss-I^aguc unity for National Government and to rally Congressmen to help th^' people 
to get food. In the same resolution, warn the people to keep tlie peace on 9ih August and 
not follow the FC plan. 


Among the Workers 

Pay immediate attention to the working-class front. Take tlie issue boldly to the working-class. 
Rouse the workers’ pride in his achievements and indignation against the F.C^ Glorify workers 
not getting provoked last 9th August, holding on to production tliroughout the year meant 
saving India from Jap invasion, meant marching ii; step witli the Red Army, meant giving the 
( hance and time to the rest of the people to unite to solve the crisis. This year the working 
class must thve a positive rebuff to the FC, hound every strike-agitator out of tlie working-class 
aieos, point him as the agent of Japan to the lest of the workers. 

The FC.’ is seriously trying to exploit the production crisis and working-class grievances. 
Read P.W. re: Bombay electricity and explain it to tlie workers. In U.P. Bihar and Bengal it 
b likelv to take up the issues that aiisc out of the coal crisis. It is likely to work up for the 
strike through the economic end. Begin a campaign against any strike on any pretext on 9th 
August. Expose the whole FC plan in general and his trick to get tlie workei-s. Take past of 
the local FC gang and explain. 

i hey want to blow up production because they are Jap agents. 

Warn tlie workers that the owners will tiy a locK^ ut through jobbers and clerks like last 
\(‘ar and they must NOW make the bandobust to bcw.jre of them and foil dieir game and go 
to work boldly and proudly on 9th August. 

Working-class meetings must be held cveiywherc on first and eight of (Sundays) August 
against any strike on 9tli August. "Fliese meeting must be preceded by intense explanatory’ 
('durational campaign through group meetings. 

Where meetings are not allowed, approach D.M. for special pei mission and tell him of 
the dangerous situation you want to control. If he is against Gandhi release resolution, accept 
iv vvuh protest but do answer the workers’ honest doubt: if he does not go on strike on 9th 
August how he is protesting against last 9th August repression and helping to gel Gandhiji 
out:* 


Among the Students 

It will be toughest battle on the students front. Ihe mass ol students are demoralised but they 
aie most in ‘Something-must-be-done’ mood. Ihey are definitely against sabotage, they are 
against the 3 days strike, they see how it will lead to old indefinite sUike which led to all they 
fullered, fines, victimisation, demoralisation, disruptions. I hey are lor a one day peaceful 
'it^rike. I hey don’t sec the F.C. as a F\C. but as misguided patriots or at worst, mere gangsters, 
f key are so naive as to say last y'car we broke the peace, if we keep the peace this year. How 
will tlie F.C. run away with the strike? ^Fhey forget the police, they expect the F.C. gang to 
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keep its promise and not provoke clashes. They have changed, tliey tliink the F.C. has also 
changed. 'Hiis is so because they are unaware of F.C. danger. 

Fhe general explanation and slogans have to be put to tliem in terms of their own last 
veai ’s experience and level of consciousness. 

Concentrate on convincing them that ‘one day’s peaceful stiikc' is an illusion, lliey have 
forgotten the police and the F.C. Iliey may want peace but the police and the F.C. d(.*n’t. 

Fhe students are dead-set against the police. Explain that peace and no strike is the best 
way to baffle the police and defeat it 

tlxplain clearly and in a living manner how one-day peaceful prot€^$t strike slogan will 
restart last year s cycle, lathi charges, and arrests, followed by victimisation and explosions 
leading to greater demoralisation and disruption. 

Boldly and vigorously expose the F.C. slogans and the mCiUiing of Bose having come to 
Singapore from Berlin. 

Convince them peace and no strike is patriotism and wisdom while one-day peaceful strike 
is to act the political baby and plan into the arms of the police and the F.C. botli. 

launch an immediate explanatory' campaign among the students for ‘perfect peace, no 
stnkc on ^hh August:’ Speak inspiringly carrying home the gi avitv' of the situation, responsibilitv 
of .students and rousing die students to see that by not going on strike, they are doing a 
patriotic duty, saving themselves to build their own unity and organisation, helping the natii^n 
to make the turn, leaving the F.C. high and dry, keeping off Jap invasion. 

Where strikes break out, despite us, and a strong minority is with us we should not joir. 
the stnke but boldly go the college or school as a mark of patriotic duty and explain our act 
L-ist year r en when in a minority we joined the strikes because die patriotic elements were 
mixed with the F.C. 

Police had begun the trouble, diis year the F.C. is Caking the offensive for the mass ol 
patriotic masses are not behind the F.C., Jap danger is greater, national crisis deeper. We think 
it our duty to warn our fellow-students against die dire implications of FC plan and ourselves 
mean to fulfill our patriotic duty as we understand it. If this is done no Congress boy vmII 
consider our boys stnkc-breakers but sit up and think harder. If we follow taili.st policy we 
act die Nehruitc. 

W'^here we are a hopeless minority and inas.s of patriotic students go on sti ike we should 
be in the midst of strikers helping to keep the peace, getting the boys home, keeping the 
p >lice off and not letting the F.C. provoke clashes. 

Party' leaders must immediately hold students’ Ccneral body meetings and explain these 
slogans to them clearly, on basis of die situation as it stands in their own locality luid ask them 
to go out to rally student support behind themselves by holding group meetings and nia.ss 
meetings on 1st and 8ih, mercilessly expose the F.C. plan. Bring out leaflets, reprint Joslii’s 
two articles for mass dtstribution. 

It should be an easy victory all over Bengal, Andhra and Malabar hard batde everywhi ie 
else. Today Mohan^ addrc.ssed a meeting of 130 boys of the Bombay Students’ Union, our 
patnotic periphery, majority from struggle .strongholds, our explanation and shigans went 
down, non-Paity boys asked questions and were satisfied. Joshi had given the above slogans 
to Party boys and girls only two days back in an informal chat. 

If the local Party leaders held the Party students not to remain on the defensive but put 
these slogans across with a bang as a political offensive against the F.C. and for fraternal unity 
with the Congress students by unlinking him from the F.C. and to get linked up with him 
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they will win. Our students must be taught to talk to the Nehruite boys, teach them to listen 
to all what honest non-Party boys and girls say and give our boys patriotic arguments how to 
( onvince them. 

Slogans for 9th August 

I'o keep the peace is highest patriotism, 

Provocation is t.C. game to lead the people to the police and give Bose the signal. 
Another 9th August will mean more repression, more demoralisation more disruption, 
deadlock continued. 

-- This when Bose is at Singapore. 

This when Congressmen are tliinking anew. 

- rhis when sabotage is not popular. 

F.C. talks of peaceful strikes and satyagralia. 

I'o reforge its links with Congress masses. 

- I'o get the chance to get at tlie people and lead tliem from satyagraha to sabotage and 
aid Jap invasion. 

To remain peaceful is to save the country. 'Fo go for strike is to invite Japan. 

Send Reports 

Kverv Party local must send detailed reports of what happens in its locality directly to the 
P.W. Don’t only say what you said and did but also what die F.C. did and how the patriotic 
masses reacted. This report must be drafted on lOth and despatched on 11th WriHOlFF 
DELAY. 

1^1 Salams 


For the Polit-Burcau. 

On the Slogan: ^No Strike on any Account!’ 

PL. No. 12 of July 4th has led to some confusion on the question of strikes because at one 
plate It used unclear and ambiguous phraseolog)'. In the questionnaire for Party Reporting 
in leltnring to strikes it asks: ‘How far have you been guilty of Royist (no strike on any account) 
deviation?’ 

1‘his makes it appear as if the ‘no strike’ slogan is a Royist slogan; and tliat strikes may be 
jiisulied on some occasion. 

( )ui Punjab comrades have correctly objected to this, noting tliat wc ourselves are opposed 
to strikes because they disrupt national production. 

What then is the distinction between Dili's and the Royist policy? Ours is Not Merely an 
:\ntt strike Policy as tlie Royist policy is: For us, opposition to strikes is part of the battle for 
pnxliRtion which tlie workers must lead to strengtlien national defence ;uid secure their own 
demands. Production is for us the main lever to unite die workers. The main basis of our 
policy is initiative in the organisation of production. Opposition to strikes come as part of this 
problem of organising national production Siniilaily on the political front our policy is 
Merely to keep the peace and avoid disruptive struggle, but also positively to unite for 
defoiui*. 

Ihe Royist slogan is ‘support Government on the political front, support its disruptive 
policy on die production front, and leave the initiative to the bureaucracy’. 
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Their no-strikes slogan is one of acquiescence in the bureaucratic management and 
disruption of the production front; it really disrupts the ranks of workers and delivers them 
bound hand and foot to capitalist and the bureaucracy because it refuses to unite the workers 
on the only basis on which their unity can be built-production. It therefore sacrifices the 
immediate demands of the w orkers and fights against the seizure of political initiative by them 
through the production end. 

1 he Royist deviation on the question of strikes is: disruptive anti-strike propaganda divorced 
from the main task of uniting and mobilising die workers for production; anti-strike propaganda 
in the service of the bureaucracy, not to strengthen national defence. 

Unfortunately, the party Letter writes as if opposition to strike itself is Royisni and that is 
wrong. 

Opp<isition to strikes without positive production policy is Royisni. 'I'he coirect fonnulation ol 
this pai'ticular question, therefore is: 

‘How far have we been guilty of Royist deviation: pure anti-strike policy without positiv t* 
mobilisation for production?' 

Reprinted by the Rental Committee of the Communist Party of India. 


To All D.C’s. 


Special Note 




This circular gives you in details what you must do to forestall F.C. provocation 9th August 
One thinj^^ you must remember. F.C.’s base in Bengal is mainly amongst the students. It is in 
the stude. L front where greater flare-up may take place. So you must give all attention to ihc 
student front. Immediately explain the whole thing to the student comrades and ‘hrow thc»m 
into dav and night work inside as well as outside the institutions. Student DCR and DCO's 
must check up the w'ork of the student comrades eveiy day, give diem proper tips and 
enthuse them politically. 

\\C 

1 h C - Fifth Column 
/ .Mohan Kumara M«ingaJain. 



CPI Propaganda 


Govt, of Bengal (Home) File No. SK/5()f)/43 
[Bengal State Archives] 


Splash For P.W. 5. 
On 9 August. 


Perfect Peace 

9 Augu.st is coming again. Memory inevitably goes back to 9 August last year. Blood rushes 
to the head when one recalls the police repression that was let loose on that day and went 
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on during the year. Shame overcomes one when one rememVjers that from that day Fifth 
Column spoke and acted in the name of the Congress. 

How did it all happen? 

Ilie Congress leadership demanded National Government for National Defence. 

The Government removed the national leaders and banned the Congress. It was a vicious 
effort to suppress the national movement to escape the demand of the National Government 
iuid retain India as an imperialist colony. 

The Fifth Column entered the scene. Ihe Forward Blocist in some places, the Congress 
Socialist Party (C S.P.) in most places began speaking in the name of the Congress fhey went 
so far that handful of Congress Socialist leaders had the cheek to start issuing instruction in 
the name of the A.I.C.C.; ITiey could do it with impunity because all the Congressmen leaders 
were in jail. Iliey could not be checked by the few Congressmen left out because they were 
safely underground. ITiey managed to get support because tliey spoke in the name of the 
mighty Congress. 'Fhey could mobilise the patriotic masses because tliey were bursting with 
indignation at the arrest of the national leaders. "Ihe exploited mass indignation to organise 
nation-wide sabotage movement, i.e. to destroy the ver)' defence of the country, to organise 
which the Congress had demanded National Government. \Vliy did they do it.'* Disillusioned 
with the B»^Hsh they looked to the Japs as the liberators. They were fighting the British to 
welcome the Japs! "Ihis w'as obviously not the way of patriots but of traitors. 

Within the Year 

Ouite a lot has happened within the year 

(landhiji’s letters have cleared the air by repudiating both the policy and practices of these 
fifth Column traitors who had been speaking for the C'ongress. He stated that the defence of 
India was tlie ardent desire of the Congress that tlie Congress wanted settlement and not 
struggle and had nothing to do with what happened on and after 9 August. 

The Congress masses as well learnt thiviugh theii ( ^ ii experience and became fed up with 
the sabotage campaign when they saw' that it led no.. here except hurting our owm people 
and destroying the defence of our ow'ii countrv' and a tighter grip of the bureaucracy over 
llu' nation. 

But (h'lndhiji remains in Jail and the situation continues to deteriorate. Intense thinking is 
going on among Congressmen, different suggestions are being discussed along the lines tliat 
something must be done. 'ITiere is however no unanimity as yet on wdiat that something must 
1)0 but all genuine Congressmen arc agiecd dial it should not be sabotage. 

Ihe Fifth Column finds itself isolated from p.itiiotic opinion and is struggling hard to 
ovon()rno it. 


Plan for 9 August 

h is finding a goldeii opportunity in the approach of second 9 August. Celebrate 9 August — 
is its slogan. In the People’s War of 18 July we exposed their Plan. 

March to Poona 
- Stnkcs 
Hartal 

Jatlhus to start demonstrations everywhere. 

Fhey have cunningly chosen 9 August to exploit the green memory of the people about 
police latliis firings etc. 
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ITiey utter not a word about sabotage and only put forward Satyagrahi form to humbug 
the Congressmen once again and exploit his 'something must be done’ mood. 

They know from last year’s experience that hitching the wagon from Satyagraha to sabotage 
is easy enough. They know they cannot get the people on their own, therefore they are wooing 
the Congress minded masses uith slogans and forms which are typically Congress. I’hey know 
if they can once get the people on the streets with the co-operation of Congressmen, the police 
will oblige them as it did last year and the rest will follow. It needs no intelligence to forests 
that the police is lying in wait for this 9 August too. 

Let the patriots not hug the illusion tliat the handful of Fifth Columnists will not be abK* 
to run away widi the masses and that they will be able to keep that strikes or demonstrations 
peaceful and so on. To celebrate 9 August is to hiuid over the initiative to the police on the 
one hand and the Fifth Column on the other. It is inviting a police attack on weakened an<l 
disoragnised national forces and giving the second chance to the Fifth Column to lead the 
angrv' masses from Satyagraha to violence within the course of the same day. This is what 
will happen on this 9 August if any section of patriots follows the Fifth Column lead. 

Choice before Congressmen 

llic decisive voice lies with the Congress patriots. The trap has been set for them in parUciilai 
by die wily fifth Column. 

If they do not join up, nothing will happen. ITie Fifdi Column already isolated wall g( > 
utterly demoralised and will never dare again appeal to Congressmen wiio are honest paUicM.. 
On its own the Fifth Column cannot even put a few hundreds on the streets an\wheie in India. 

If thev i iin up we will witness a worse repetition of last 9 August; more ruthless repression 
because the police thinks it has come out as the victor and die Congress has been smasln^d, 
more demoralisation because the people will feel the Congress has lost another round, more 
projap felling in Congress ranks who will say: the British are really brutal let the Japs conu‘ 
and knock them out we can’t. The Fifth Column will get another lease of life. 

Bose is Ij)oking Out. — [Omitted — this may be seen in Chapter XVI - Doc. 17 — Kd.| 

Congressmen must recall (jandhiji’s letters and decide whether the C.S.P. gang dial ha.s 
been issuing instructions in the name of the A.I.C.C. has been carrying out the correct Congicss 
policy; then they will find it no strain on their loyalty in not Joining in the programme given 
bv ‘Congress BulleUns’ for 9 August. 

No Political Scruples 

In orthodox Congress provinces a.s in Bombay they talk of Satyagraha and pledge themselves 
not to go in for sabotage. 

In Bhagat Singh’s Punjab their call is: 

If you have any .self-respect and love for youi Country - Shoot every John Bull before 9 August 
Britishers; Quit India. 

llie English are not prepared tt) part with power. Murder every Englishman before the 8tli August. 

Out Countrymen are dying of starvation, if you want f(X)d for yourself shoot the EngBshinan before 
Hth August. I^ng Uve the Revolution. 

I'hese hand bilk were pasted up round about 12 July, all over Lahore. 

Any damned approach to get honest patriots do dicir job for them; In no country of the 
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world has the Fifth Column been able to succeed in its own. And tlie Fifth Column has no 
[X'litical scruples, its only Job is to create disruption and anarchy in the rear and create a 
lavourable situation for the invasion army of the Fascists. 

Playing With Students. — [Omitted — 3 paragraphs which may be seen in Chapter XI — 
Doc. 12 - Ed.) 


Getting at the Workers 

riie Fifth Column is desperately trying to get the working class on sUike, 'ITiex have learnt 
l)v now that a straight political appeal against the policy of the Communist Parly or slandering 
iLs leaders does not get tlie workers on strike. I hey arc tlierefore taking up economic grievances. 
It is SLiucitv of electricity for tlie mills in Bombay, it is coal in the Northern and Eastern 
piox'inces and lood and mangai everywhere. I he pro-struggle owners who want less production 
lor more prcjfits are prepared to oblige the Fifth Column through lock-outs, close the mills 
;ind keep the workers out on 9 August, l^he Fifth Column is organising goonda gangs to attack 
p.iinolit workers to prevent them from going to work and organise clashes. When the 
working-class led by its Communist leadership did not lose its head on last 9 August it is not 
^oing to do so this time. We won't let the tifih Column monkey with production but squeeze 
the life out of it if it dare enter any working class area. 

Make up Your Mind 

•J August is a decisive day. 

II any section of Indian patriots instead of opposing helps tlie Fifth Column programme 
lf)i 1 ) August and moves tlie people behind it they will be re enacting the tragedy - last year 
111 <i worse form, blood bath at the hands of the police now — and the Jap invasion as soon 
as the monsoon lifts. 

li the mass of patriots see through tlie foul game of the Fifth Column and fulfil their duty 
tn warn the people betimes to keep off its 9 August programme, they will keep the Fifth 
C^)luinn in its place, leave Bose guessing and make 'Fojo think whether it is worthwhile 
invading India and begin to doubt if Bose can rally the Indian people. 

To keep perfect peace on 9 August is the job before all patriots so that all together may 
u)()lly think how to end the dead lock, get Gandhiji out, build Congress-League unity, win 
National Government to face Tojo-Bose when they come. All tliis is possible. 

Congressmen are looking towards the League to demand die release of the leaders. 

Leaguers arc looking to Congressmen to accept the right of self-determination. 

I he hungry are looking to all patriots to get them food. 

The awakened kisans are determined to grow more food and look to the rest oi die people 
tf> help them. 

1 he patriotic worker is sticking to production and struggling hard to increase it to supply 
people 's needs. He looks to die rest of the people to help him get mangai and cheaper food. 

All this is the beginning of a new patriotic upsurge based on selfless service of the people 
falling tor fraternal unity. Here is die true stream of Indian patriotism. More and more thinking 
hits to be done by the patriots and every honest patriot will find himself in it. 

Keej) the peace on 9 August and win die chance to make the turn. 

I here is no time to lose. Last 9 August Bose was in Berlin. ^Fliis 9 August he is much 
neaiei at Singapore. The traitor Bose will never touch die golden soil of Bengal, if we make 

onr mind over this 9 August 
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Question in the Council of States about Kayyur 
brothers 

File No. ft/13/43 - Home Poll (I) 

(NAI| 

Question (No. on 3, 8, 43) in the Council of State by tfic Hon’ble Raja juweraj Duita 
Sin}>h regarding the execution of four Kavyur Peasiuits sentenced to death for the muidci of 
a police constable in South Kaniu-a District, 

Council of State 

(Vo be answered on the 3rd August 1943) 

Reply to die lio’ble Raja Juweraj Dutla Singh s que.stion No. 38. 

The Hon 'bU Mr E. Conran-Smith 

In certain villages of Kasargod 'Paluk of the South Kanara District peasant organisations \u\d 

been established under the name ‘Kcishaka Sangams'. I'he ostensible object of these organi.sa 

tions was protection of die agriculturist tenants against alleged oppression of landlords and 

\illage police and excise officials. Kach union had a body of volunteers who wore uniform 

and carried lathis. Di. about 1 p.m. on the 28th March 1941 there was a rally of voliinteci'^ 

at a villag near Kayyur. On the same day a constable named Subraya had gone to Kav^ nr 

to execute two warrants of arrest. While he was sitting inside a shop at Kavyur, he 'vas noticrd 

bv a large group of soluniecrs of the Karshaka Sangani which w^*cs inarching in dial direiiion. 

lliey immediately surroundod the poli< c constables and under threat of death forced hirn to 

cany the flag of the sangani. After going some distance he threw' down the flag and tric'd to 

escape by running away. He w'as chased and caught, whereupon some of the volunteers Ix al 

him with lathi until he fell down. He was then thrown into the ncarbv river, but while he tried 

/ 

to escape by .swimming away, he was .stoned until he sank in die river and died. 

In connection with this crime 60 persons were prosecuted; of these the sessions judge 
cmivicted 22 peisons, out of whom 4 vi/., Madathil Appii, Padavara Kunhambu Naii 
^/hiriikandan and Avtjkara w'ercf sentenced to death. In the course of his judgement the session*^ 
judge remarked that ‘It wa.s a savage murder and carried out widi deliberate and persistent 
brutally' and that there were no extenuating circumstances. This judgement was pronounced 
on 9th of I'ebniar)' 1942. I’he ronvictioas and sentences w'ere reviewed by the two judges »)1 
!h(' High Court of Judicature at Madras, who at the same time heard appeals from the vanems 
convicted accused. I'he Judgc\s ol the High Court upheld the convictions and confiimed ilii‘ 
lour sentences of death. In doing so they remarked that ‘the death of this unfortunate constabh' 
was ^how'n to have been brought about under singularly atrocious circumstances’ A petition 
for mercy on behalf of the four condemned men was made to His Excellency the Governoi 
(leneral aod was rejected. Thereafter the accused applied to the Privy council for Special 
leaver to appeal, but this application was also rejected. I'he execution was therefore carried 
r)ut on the 29th March 1943. 
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Governor of Bengal to the Viceroy 


Dnlithgow Collection 
[NAl - Acc. No. 2336] 


From H.E. Sir John Herbert, G.C.I.E., Governor of Bengal. 


GovL House Calcutta 
August 25th, 194.3 


Dear Linlithgosv 

This IS in reply to your request in paragraph 2 of your letter of the 17 July' last for more 
detailed information regarding my report of the infiltration of the C.P.I. into transport and 
otliei essenhal service. It has taken some time to get togetlier the infomiation you require 
which is comprised in a report supplied by the t'oinmissioner of Police, Calcutta of which I 
enclose two copies. 

2. rhf ''^>mmissioner s reading of the situation on iJie basis of what he knows is that the 
C.IM. are in Calcutta at any rate, making a dead set at the transport and essential sei-vices 
with a view to securing a position in which they will be able to dictate to whatever (lovernment 
h in power by holding over it the threat of paralysing those service. 1'hey prefer a process of 
peaceful, and therefore legitimate, penetration because unlawful methods such as sabotage 
might lead to the detention or prosecution of their leaders with a corresponding setback to 
then activities. Fairweatlier opines that, unlike Congiess, they do not think that it will be 
necessaiy to drive out the British after the war and they are probably prepared to wait till then 
to make their coup’ ITieir view' is that after the w'ar the British w ill be prepared to walk out 
and tlicn, witli the British element in the administrativ. n reduced and weakened, they will be 
able peacefully to walk in. 

d. I do not necessarily accept this point of vi^w but it is at least tenable on the facts. 
Tairweather has supplemented his report with the statement that tlie C.P I, have penetrated 
the A.R.P. Services in Calcutta and jne ubiquitous in Food Control disposition. Fuither they 
appear to have a highly efficient underground organisation, as the paity undoubtedly '\rc in 
p().sscssion of very considerable funds far above what Lan be accounted for from any obvious 
source. Given these facts. I think you will agree that any organisation with such potentialities 
lor disturbing our essential services would be if it so desired in a position seriously to affect 
our war effort. I do not say that that is tlieir object; but 1 do repeat my opinion that the 
situation requires careful watching. 

Yours sincerely 
J.A. Flerbert 

llinclome] 


Note on C.P.I. Infiltration into 
Public Utility Services and Essential Industries 

Since Uie lifting of the ban on the C.P.I. in July 1942 the Party has, in this short time made 
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progress which is astonishing when compared willi tlie amount of progress made by any otlu*r 
political pait)' at any time. The Party organisation is good and the workers are sincere in their 
beliefs and iu-e achve. 

TTiis note deals not with its power as a political body or with its political objects but merely 
with the influence the Part^’ has acquired over the Trade Unions. It is this influence which 
they intend to use at a not very distant date to secure political power. 

In order to exercise centralised control over the IVade Unions movement tlie Party fornu il 
a body called the 'Bengal Provincial Trade Union Fraction’ with Abdul Momin/ S(‘cuiitv 
Prisoner as its Secretarj'. 

The Party has also formed a ‘Committee of Essential Services Workers’ with its office at 
2-P), Bowbazar Street. ITiis Committee is formed of two representatives each of tlie following 
Unions: 

I'he Calcutta Tramway Workers’ Union. 

I’he Calcutta Corporation Workers’ Union. 

The Calcutta Electric Supply Corporation Majdur Union, 
llie Port Trust Employes Association. 

'Fhe Oriental Gas Workers’ Union. 

There are also several prominent Communists on the Committee for example, Bankiin 
Mukheiji, M.L.A.,* Joyti Bose/ Bar at I^w, Mohammad Ismail, Sudhin IVamanik (Jeneial 
Secretary of the Bengal Provinciiil IVade Union Congress and Radheshyam Banerji, Secretan 
of the Port Trust Employees Association. The object of the formation of this Committee \\\is 
to formula ‘.e uniform and combined demands for the workers all Essential Services. At a 
conference attended by some 200 of the members of these Unions held in September 
in Calcutta, it was stated that their object was to strengthen the Unions of the F^senuaJ Servic rs 
in order to realise ilieir demands. The Committee is still functioning. 

The C.P.I. influence in public utility concerns. 

/. Transport 

(a) Tramways - The C.P.I. has obtained complete control over the tramway Workers Union 
including the drivers, conductors, menials of the Permanent Way Department, workei's in the 
Engineering Shops and in the Sectional Depots. TTie Calcutta Tramway Workers Union is 
controlled by the C.P.I. and has its headquarters at 249. Bowbazar Street. Its membership is 
now :i,973 which includes 1,828 old members and 2,145 members enrolled during 1942 43 
Almost all employees of the Company are now members of the Union. Rs 4161 was subscrihc H 
to the Union fund during the year. Dhircn Majumdar, a conductor, has been elected tlie 
General Secretary. 

(b) Bus Services — Ihe C.P.I. had formerly no influence among the Bus drivers and 
conductors, but in June last when tlicre was some discontent among the Bus drivers and 
conductors the C.P.I. took the opportunity of extending their influence to tliis transport seivit^e 
.At a meeting held on 24th June 1943 the Bus Workers Union was formed with Mohammad 
Ismail as die Secretary and with other Communists on the Executive Committee. By the 2()lh 
July, l!M3 v/hen an application for registration of the Union was submitted, 650 members had 
been enrolled. 

(c) Railways — There are several rival Unions among the workers of the Bengal and Assam 
Railway. ITic Communists control the Bengal and Assam Railway Workers Union witJi its 
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„flkc at 249. Bowbazar Street. Its membership is only 500 and its acUvities are confined for 
the most part to the workers in the Calcutta Railway wards. In September 1942 a ‘Provincial 
Rmlway Fraction of the C.P.I. was formed at 249. Bowbazar Street with Jyoti Bose, Bar at law 
;is the Secretary. C.P.I. policy. However as far as the Railways are concerned is dictated fi^(jm 
(he C.P.I. headquarters at Bombay. The Provincial Railway fi-acUon is co-operating with the 
All India Railwaymen’s FederaUon which is guided by Mr Jamnadas Mehta M.L.A. (Central)* 
In November 1942 D.S. Vaidya of the Bombay Committee of the C.P.I. wrote to Muzaffar 
Ahmed of the Bengal Committee suggesUng that in view of the food shortage and inadequate 
pay and allowances of railwaymen, tliey should whip a countrywide campaign among the 
workers. If the railway workers were organised they would obtain their demands from 
government An organisational drive he said should tliercfore be made on all Railways as 
there might otherwise be a ‘very serious flare-up spontaneously at various points on different 
railways’. In February 1943 Jyoti Bose of the Bengal Provincial railways Fraction wrote to 
1) S. Vaidya of Bombay asking for a claiiftcation of the Communist position witli regard to 
(lu‘ withholding of further grants of dearness allowance to workers who were forced to join 
the Ktiilway military unit in Kharagpur. 

(d) Water transport in the Port ~ The C.P.I. has no organisation of its own. 'Fhey are merely 
loopeialing with the Port Trust Employees A.s.sociation which is a Red Union controlled by 
the Workers league organised by ex. detenu Nepal Bhattathatji (extemed). A section of the 
t’oinmunists is working among the Port Commissioners employees in the Kidderpore Dock 
aiea. 

(e) Shipping — The C.P.I. has no influence aiming the seamen or among the Docks and 
jeliv labour. 

11. hthlic Utility Services 

(.i) Caliutta Electric Supply Corporation Ltd - The C.P.I. had formerly no influence among the 
Calcutta Elecliic Supply workers. These workers used i-i belong to the Calcutta Electric Supply 
Workers Union which was controlled by the Bengal i ibour Association run by Dr Suresh 
t li.uulra Banetji' (Security Prisoner). Dr Suresh Chandra Banarji has been made a Security 
I’risoner and the leading members of the Calcutta Electric Supply Workers Union who were 
iniiig to bring about a failure of tlie electric supply were extemed. Tlie Communists have 
since formed tlie Calcutta Electric Supply Corporation Majdur Union witli its head office at 
2-lf) Bowbazar Street and with two branches one at Cossipore in Calcutta and the other at 
Bhatpara in the 24-Parganas District. Its present membership is 704 which is only a small 
pioportion of the workers employed by the Company They are however, carrying on active 
propaganda among the workers’ and have formed a strong e ;ecutive Committee with Bankim 
Mukhei ji M.E.A., as President and with \ rker’ representaUi es drawn chiefly fiom the main 
I’owfi .Stations. They are competing witli the Bijli Majdur Union which is affiliated to the 
Bengal National Chamber of I<abour and with the Calcutta Electric Supply Workers’ Union. 

(h) Oriental Gas Company, Lid — The Oriental Gas Workers' Union, whose office is at 
-'•>/<>, Sasthitala Road, Narculdanga, used to be under the control of the Bengal Labour 
Association of Dr Suresh Chandra Banaiji. The Communists however, have succeeded in 
ousting Dr Suresh Baneiji’s men and have captured the Union. Its membership at present 
only 2.K), (he total number of operatives in tlie gas Works being about 1,200. The members, 
however, are active. 

(c) Corporation of Calcutta — The Communists control only one of many Trade Unions 
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among the Corporation workers; this is the Calcutta Corporation Workers' Union with ils 
ofl'ice at 249, Bowbazar Street They have acquired control over a section of the operatives 
of the Coiporation Entally Workshop, of tlie Conservancy Dcparlment and of the workers ol 
the Palta and Tallah Pumping Stations. Its membership is only 950 whereas there are some 
20,(KX) workers in the Corporation, 'llie C.P.L is making very little progress here as they an* 
up agiiinst the Calcutta Corporation. Employees' Association of which tlie President is Ziaucldin 
Ahmed, a Councillor of the Corporation and a member of the Bengal National Chamber ol 
Labour. ITie membership of this association is 9,469. 

(d) Calcutta Port Commissioners — Workshops and Jetties. The C.P.I. has, up till now bi'cn 
able to gain no foothold here. A section of the Party is, however carrying on propaganda 
among the Port Commissioners' labourers with a view to preparing tlie ground for the 
foundation of a Union. 

(e) lietigal Telephone employees ~ Dew Narain Sharma, formerly a member of the Bengal 
Labour Association, is now trying to form a Union among the workers of die Bengal relephom- 
service on behalf of the C.P.I. Last year Mohammad Ismail and Kripasindhu Kliuntia of ih, 
C.P.I tried to form a Union but met widi no success. 

II L Essential Industries 

(a) Jute — Tlie C.P.I. contiols the Bengal Chatkal Majdur Union which has branches in CaU iiiia 
and in the surrounding industiial areas. The Union is active and claims to have reccniK 
collected some 35(XX) signatures of millhands which will be appended to a memoranrlum '.c 
be sent to Ciovemmenl and the Mill authorities demanding improvements in their conditions 
of serv ice and the appointment of an enquirv' coniniittee, to investigate their conditions «»! 
work. 

(b) Engineering - ITie C.P.I. controls the following Unions: 

(i) 'llic Bhartia Iron and Steel Workers' Union. Membership 536 out f)f a total of 1, ()()() 
workers. 

(ii) Jav Engineering Workers’ Union. HK) rnembeis. 

(lii) Victor)' Engineering Workers' Union. 

(iv) Martin Workers' Union. 

(v) .Steel Products Workers’ Union. In September 1942 die CommuiiLsts fonned lliis 
Union with 100 members, lliey have since gathered strength. The number of w'orkei'' 
in the factory is 700. 

fvi) C.P.I. members are making propaganda among die workers of Jas. Alexander and 
the Metal Box Co. (India) Ltd. though they have as yet formed no Union. 

(vii) 'Phe C.P.I. tried to form a Union among the workers of Allcnberry and Co. dining 
strike but they have not as yet proved successful. 

(c) Miscellaneous — The C.P.L controls the P.W.D. Workers’ Union, but this Union 
inactive. The C.P.I. also controls the Brooke Bond Workers Union of which Gopen Chakiabarti 
of the Meerut case andjuran Ganguli (ex. detenue) are the President and Secretary respectively. 

rhe above note shows the progress they have made merely in the local labour field. Ilu* 
report on die AlMndia Trades Union Conference held at Nagpur from Isl to 3rd May 191.^ 
illustrates the progress they have made on an alMndia scale. They are likely to make still 
further progi css for their organisation is well-knit and their leaders are able sincere and practical 
I hey let no opportunity go by of improving their organisation. 'I'heir volunteers, for instance. 



Role of the Communist Party of India 1629 


help in coiitroiling tood ejueues and they are sincere in their desire to smash Fascism and 
Imperialism. 


I l)i)c. .‘>8. 


J.V.B. Janvrin. 16.8.43. 
Deputy Commissioner of Police 
Special Branch, Calcutta. 



Notes in the Office of the Secretary, 
National Defence Council 


Kilc No. 3.*>/5/4'^ ~ Home Poll (I) Office of the Secretary, 

|NAI| National Defence Council, 


Notice of point received for consideration in tlie next session of the National Defence Council. 

I roin - Pic)‘'«'ssnr F. Ahmad Shah 

Dale ol the next session — 2nd, 3rd & hh Sept. 1943. 

Text of the point, 

• 1 hat a statement be made on the internal situation reviewing the events during the months 
oi July and August particularly of the weeks beginning with the 9th of August. 

In this connechon the Council may be taken into confidence and be informed of any 
I onespondcnce between die Government and Mr Gandhi. And if there was any torrespon- 
fleiue will the Government inform us if there was any inrlication direct or indirect of withdrawal 
oi ihr August resolution, 1942?’ 

I he P.S.V. may see and a copy of this note may be referred simultaneously to the Home 
l)t paitnient for consideration. 'Hie reply may either be given orally in the council or in writing 
ihroiigh this office. Iliis office should be infonned as soon as possible w'hether it is proposed 
lo drill with this point orally in the Council or a written reply will be sent to this office for 
cmiiLition to members. In case it is proposed to give a WTitten reply it is desirable that some 
suitable representative of die Department should be present in the Council to deal with 
riif|uiries if any made in the matter on die w'ritten reply. If a written reply is to be given, it 
sliniild reach this ofQce by the 28th instant. 


R.A. Gopalaswami, 
17.8.1943. 

c;.SH 

17.H..I3 

K.C. 


Hofne Department 

I place below suggested insertions to meet the pencil comments made by H.M. 
A. Details of incidents of sabotage etc. 
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B. A report on the arrest of Forward Bloc leaders in Bombay 

C. A copy of tlie A.l.C.C. programme for August JHh from which H.M. may quote. I 
am endeavouring to gel something representative for the C.S.P. programme from 

D.I.B. and if I succeed I will put this up separately. 

D. A copy of the detailed instructions for members of the Gandlii Yatia from which H.M 
may quote. 

li. A reference to the work done by Communists etc. to prevent trouble on August Dili 

I have indicated by the appropriate letters in the text* where these various insertions rnighi 
be made; but I have made no attempt to connect the wording up into a consecutive whole 
as I understood dial H.M. w'ould himself wish to revise the final wording. I also place below 
extracts from Achyut Patwardhan’s ‘Ninth August’ which might be quoted with advantage, 
though some caution would perhaps be needed since there is no proof that this really is ilie 
work of Achyut Patwardhan* I have not indicated the actual place in the text where this 
insertion might be made but it would perhaps come most suitably in the last paragraph in 
the waining against complacency though to include it will necessitate some rewording. 

(SJ.L. OIvcm) 
2D.H. \:\ 
Under Secietan 

Add. Secy. 

Owing to H.M’s illness it has been decided that a brief written answer should be given to the 
first part of Professor Ahmad Shah’s question. I have revised the draft accordingly and havt' 
asked U.S. to explain the revised arrangements to tlic Secretary N.D.C. 


Addl. Secretary. 


(R. "rottenhain) 


I have already explained the situation to Mr Gopalaswami by telephone. Issue the D.O. with 
a fair copy of the written reply to Professor. 

Signed 


E. Efforts of the Communists etc. to Prevent Trouble 

I am glad to say that the Communists and the Royists conducted strenuous campaigns against 
any re\dval of sabotage and disorder on Augu.st 9th. In addition to stressing in ‘People’s War’ 
and their other organs the need for avoiding any form of mass demonstrations to celebiatc 
the anniversary the Communists Issued numbers of leaflets and posters to this same elleit. 
members of the Party held meetings for the same object. In tlie Coimbatore District of Madi a.s 
a body of Communists turned out to help in guarding the railway line. It is probably in the 
field of labour however that their efforts were of most assistance. Thus in Bombay a resolution 
was passed at a Communists’ meeting urging labour not to listen to fifth-column propaganda 
and to refrain from going on strike. In Calcutta where labour remained entirely unmoved by 
the anniversary both Communists and members of the Labour Party of India held meetings 
throughout the preceding week urging labour not to succumb to any incitement to create 
disturbances. In Bihar the Kisan Sabha Royists and the Communists did propaganda and 
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issued circulars warning the people not to be misled by extremists. In Nagpur Communists 
did useful work in preventing a tlireatened strike of textile workers. 

E Extracts from 'Ninth August* edited by Ackyut Patwardhan 
(i) Extract from editorial by Achyut Patwardhan: 

Oil 9th August a year ago British Authority Struck a treacherous ‘Peal Harbour blow at the Congress 
hoping thereby to rob tlie Indian people of their leadership in tlie hour of action. For a whole year 
India has lived under a nightmare of terror which would pul the worst Jap Nazi atrocities to shame. 

Robbed of their leaders the Indian people answered this challenge to the best of their lights, lliey 
acted with an unexpected heroism and shook tlie adininistrabon to its foundations. After a few months 
they were overpowered by a superior organisation of military force and mass resistance has today given 
place to the unflinching defiance of a few tliou-sand men. But although the population know that for 
the time being our revolt has been suppressed, there is no desire to repent for our rebellion. Political 
India is proud of the new record of defiance and of the undreamt of vigour of our mass revolt. 

A Year ago w'e were ainaz.ed by the undreamt of punch in the people’s revolt. We regretted the 
huk of previous planning and organisation, l^t us repair that gap and await our destiny, when once 
ag.iin this sea of humanity will rise in a storm. 

Achyut Patwardhan. 

pi) Extract from ‘Achhyut Patwardhan’s Greetings to Comrades released from Jails’. 

Alter a year’s separation, warm and sincere welcome back to you all in our midst ... I am confident 
that after a reasonable amount of rest and recuperation you will once more join up die great effort 
v\lmli hiis become the central objective of our lives .... 

[joi us renew our enthusiasm and let us create a new earnestness to complete our year old tasks 
bringing fre.sh hope to men who are sorely tried. 

While we .set ourselves to do our utmost to make our organisation a fitting instrument for the 
I evolution, let us never forget dial die final blow could be struck by the mass of our people . . . 

1 Not piiiiied 



Official Notings on what Government’s attitude 
should be towards Bolshevik Party — 

(dt 27.8.1943-15.10.1943 ) (extracts) 


File No. 12/1/43 - Home Poll (1) 
[NAl] 


Home Department 

• ■ • 1 put up a draft to N.W.F.P. which may issue with a copy of D.I.B’s note at pages 3-5/aotes. 
I am not clear whether it is the intention to address all provincial Governments on the subject 
of thi.s party. In view of the very small representation in most pnwinccs, it is, perhaps, doubtful 
whether this is necessary. A letter to Bengal, Assam, U.P. and Bihar might, perhaps, do some 
good, though there is no indication that any such reminder is necessary. If it is proposed to 
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address these Provinces, I would suggest that we should wait until the draft on Communist 
party has issued; our attitude in the two cases will be extremely similar and we could wiili 
advantage draw' attention to the policy laid down in the Communist case. 

(SJ.L. Olver) 
27.8.3. 
Under Secretary 

n.s. (I). 

PS. I suppose dicre is no doubt that Bolshevik Party of India is the same as Labour Party 
of India. If so tliat should be made clear in the draft. Some of the D.I.B’s note to he 
enclosed refers to die former. 


Home Department 


'rottenham 
D.S.S. No. 18 (issue) 
12/1/13 


Submitted with paper's. (We have made inquiries from N.W.F.P., vide S.No. 18). Tlie item 
wiis included in last week's sets of important cases disposed of by officers but the sets could 
not be submitted to H.M. as he was in hospital. 

S.R.N. 

... I pui up a draft express letter' which I have addres.sed in the first insUuicc to Bengal, 
Assam, Bihar and U.P. only, I do not think the Bolshevik alias Labour Parly of India has am 
representation to speak of in any other Province. D.I.B, should, however, see the draft bef(»t(‘ 
issue, he may wish to bnng the note to be enclosed widi the draft up to-date and he niighi 
also be asked to comment on the question whether the draft should go to all Provinces or be 
restricted as suggested. 

2L!U3 
(SJ.L. OIvct) 
Under Secrelan. 

-).s. (I) 


Intelligence Bureau (H.D.) 

A fresh note is enclosed, superseding the former one. In addition to the provinces addre.sscd 
in the draft Express I..ctler, the party has branches in Orissa, the C.P. and, in embryo, in 
Bombay and Ahmedabad. Since the Party’s leaders have shown considerable enterprise m 
attempting to set up branches all over India, it is quite possible that they may visit the l emainin,!; 
three provinces, Madras, Sind and die Punjab. It is suggested, therefore that the draft be givi'ii 
the same circulation as the policy letter on the Communfst Party. 

'IBe enclosed note does not mention the action taken against Abdur Rehnian Khan and 
Nnpen Ghosh by the N.W.F.P. authorities (nor the extemnicnt of four other party meiiiheis 
from Indore in July), since it seems possible that such action might not have been taken il the 
Administrations concerned h?d been apprised of the Govemnien* of India views on the subject. 

As regards the draft itself, the last sentence of paragraph 2 will require amendment. Our 
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previous note was a little misleading about the date of the adoption of the pro-war policy. 
Ilie exact date is not known and although the Party’s present leaders may have been a little 
earlier off the mark than the C.P.I., they were not so successful in securing unanimity within 
the party and Mazumdar,^ who held a two-war theory, was not expelled until May 1942. It 
will be better to state that they were as prompt as the Communists in switching from their 
former attitude. 


((j.C. Ryan) 
Assistant Director (R) 
12.10.43 

Home Department (Mr Olver) 

D.l.B. w/o No. 43 III, dated 12 Oct. 1943. 

The draft may issue to all Provincial Govts and Chief Commissioners, with tlie slight omissions 
suggested in view of para 2 of draft note &, with the revised note and enclosure . . . 

SJ.L. Olver 
12.10.93 

I N(»t printed. 

1 lliis rel. t <0 Niharendu Dutta Majumdar - Ed. 



Tottenham to Laithwaite (onjanvrins’ report) 


File No. 7/23/43 - Home Poll (1) 
[NAI] 


D.O. No. 7/15/42 - Poll (I) 
Home Department, 
New Delhi. 
The 4th September, 1943. 


My dear l.aithwaite, 

Will you please refer to your endorsement No. F.132-GG/42, dated September 2nd, enclosing’ 
a letter from the Governor, Bcng^ about Communist influence in transport and other essential 
services in that Province? 'Fhe letter and Janvrin’s report^ enclosed therewith bring out some 
of the difficulties of the Communist proLiom, which are referred to and fully discussed in the 
long drafH to Provincial Governments of tliis subject which was recendy submitted to you by 
the Home Department. Everyone, I think, agrees tliat the Communist Party of India is out to 
secure a powerful position for itself, but opinion has always been divided on the questions. 

(a) How far it has already succeeded or will succeed in doing so, and 
(h) Whether the long term dangers inherent in its achievement on success in this effort 
are outweighed by the short term advantages derived from the fact that its immediate 
object is to support the war effort, and it is one of the very few parties that provide 
a makeweight to the defeatism of Congress. 
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Our own view, as you will see from the draft letter referred to above is that the Party has 
not yet succeeded in establishing a very strong position for itself and that the short term 
advantages outweigh the long term dangers. It may be agreed, as tlie Governor of Bengal 
puts it, that any organization with such potentialities for disturbing our essential services would 
be, if it so desired, in a position seriously to affect our war effort. On the other hand, tlierc 
is nothing in }an\Tin’s report to suggest tliat the measure of control actually established by die 
Party in the various Services refened to has in fact produced any bad result at present. Indeed, 
it is possible that its influence has been used to prevent labour troubles and keep die services 
in question working efficiently. In other words, tlie establishment of Communist, as opposed 
to Congress, control may, for the moment, be actually beneficial. 

2. Brayden, who as you know' wiis C.I.O. in Bengal and is acting for Ahmed in {\w. 
Intelligence Bureau, does not think that the position disclosed in Janvrin’s report provides anv 
grounds for alann. He points out that, in the absence of die Congress and their sympathisers, 
die C.P.I. is practically without competition in the labour field in Bengal and has naturall\ 
used the opportunity to gain control of as large field as possible, but so far, after one year of 
intensive effort, it has only succeeded in gaining effective control of important Union, die 
IVamway workers’ I'nion. 'Phey have made litde headway on die railways m Bengal and duMr 
influence on the unions of other essential services in no way amounts to control. 

3. I may add that we have no confirmation here of the view tliat the C.P.I. possesses a 
highly efi'icient underground organisation and very considerable funds. On die other hand, 
we know' that, in many Provinces, the Party is definitely short of money. I am, however, asking 
the intelligence Bureau here to pursue this point. 


Yours sincerelv, 
R. 'rottenhaiii 

Sir CJilbert I-aithwaitc, KCIE., CSI., 

S.G.G. (Personal). 

l .Not primed - refers to Doc CA 
>. D(x. 6.-1 

A .See Dcjc 61) - the final IcIUt Vi the IVjvime; 



Official Noting by G.C. Ryan (dt 9.9.43) (extracts) 


File No. 7/23/43 - Home Poll (I) 
[NAIj 


The Communist Party’s financial position as disclosed frankly, and I think accurately at least 
in respect of die Central Committee’s finances, in Party letter No. 16, a copy' of which I plate 
below for perusal and favour of return. 1 owards the end of 1942, in the first flush of enthusiasm 
after legalisation, the supporters of the Party collected funds with the utmost zeal and some 
of the wealthier members sold their property and donated the proceeds, lliis was corroborated 
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by our information and in our Survey for January-March 1943 we suggested that there might 
be a falling off in income as tlic reaction set in. 1 his Parly letter confirms our diagnosis. ITie 
slatement on page 2 that ‘Most ol the provincial committees are facing financial crisis’ is borne 
out by secret reports, lliere is nevertheless little danger ol complete financial collapse, for 
although the party is not known to have any wealthy supporters, many of its leaders have 
private means or are supported by near relatives and their living expenses do ncjt constitute 
drain on the Paity’s resources. 

ExLracls from Official Notings on the Finances of CP! 

On present indications, however, it seems that this year’s drive for a .3 I^akh fund will not 
succeed, llic Party is undoubtedly passing through a period of retrogression, as is evidenced 
bv the decline in the sale of die Peoples* War from 3f,(K)() to 26,()(K) copies per week. (Ihe 
paper w<is running at a loss even at its peak circulation.) Furthermore reports suggest that the 
public arc growing apathetic to the present type of pro war propaganda, unrelieved by 
\ ilification of the authorities, and die ‘Nationalist’ Students movement is making headway in 
several provinces at the expense of the Communist Students Federation."^ llie left wing groups, 
principally the C.S.P., which have been dubbed the ‘fifth column' by the C.P.I. are showing 
their resentment not only by denouncing the communists in illegal bulletins as traitoi*s to the 
u.iiirinal causr but by resorting to violent leprisals, and in Bengal, where party feuds have 
been simmering for years, at least one communist has been murdered. Unless the communists 
(.in recapture public inteiest, and this seems doubtful without a change in propaganda, their 
iinancial prospects are likely to remain poor. 

We liave received a report from the Bombay Special Branch that the "Daily Worker of 
Kngland sent the C.P.I. Rs 1,(XX) in December UM2 and has been sending about pound 80 
per month since February 1943 - enquiries about the nature of these remittances have been 
instituted through our London link. Fhese sums are ol course', a god send to the part)' but 
aie not sufficient to keep its head above water and divN constitute a meic fraction of the total 
sum claimed to have been collected by the party upi Ma\ 1, 1943. I hcie is no evidence or 
suggestion that the party' is receiving any other funds from abioad. 

It IS noteworthy in this connection that in 1938 the then illegal party’s apparent affluence 
and .ibility to run () legal papers led K.M. Munshi,* the C.amgress Home Minister of Bombay, 
to conclude that the C.IM. wa.s in receipt of sub.stantial funds from some mysterious source, 
possibly the C’omintein. Our enquiries, tlien and subsequently, indicated that this tlieory' was 
ill louiided and that tlie party was self-supporting. At that time the party was known to obtain 
«i legular inccjme by blackmailing Bombay millowners and other capitalists, an art in which 
S.A Dange wics particularly adept. Ihe pro-wai policy with its insistt'nce on increitsed 
pioducUon and avoidance of strikes re' ders blackmail unprolUable lor the present, but this 
disadvantage is out weighed by the increased facilities for collecting money which the party 
t ujoys under legal conditions. 

have no infonnation that any active underground oiganisation exists in any part ol 
hiditi. Ihe only communists underground at present are a lueie handful of unimportant party 
ineiui^eis wanted by the police for various oilences. Plans ma\ of course be ready and tliere 
iiiii\ be a few ‘dumps’ w'here party records and old objectionable literature are stored, these 
dumps however, are probably notliing more than a lew boxes left with sy'mpathi.scrs. (A 
poilion of the party’s two lacs worth of paper may be .stocked in some secret place as a 
precaution against a rainy day: I am asking die Bombay S.P. whethei the location is known 
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of tlio lac and a half worth of paper shown to be in tlic possession of the Central Committe e* 
in the enclosed part)' I>etter.) Fhere is, in fact, very little incentive fm the Communists lo 
maintain even a skeleton underground organisation at present. In the first place, this would 
require a fair amount of expenditure, which the party could ill afford, on rent for ‘dens' m 
the bigger towns and cities. Secondly, the communists have at present no reason to fcai an 
unexpected conflict with authority. It is reasonable to think dial dicy will cling to their lei»dl 
status as long as it serves them in building up die party and consequendy they will estiu vv 
unlawful practices, apart from occasional lapses in die field of propaganda. Once they dec kJ^- 
to adopt a policy which is likely to provoke repression they will take steps simultancousK to 
re build the undergiound organisation, which should not lake them very long since all iIk 
leaders have considerable experience in this sphere activity. (It will be recalled that Joshi aiuJ 
.Adhikari reiiuuned safely underground until the u an ants against them were withdrawn in 
1*142 and the location of the secret part\' ptess has never been discovered). I’liev will not take 
the plunge again without making adequate preparation and certainly they will avoid aciiiiL; 
huniedly if the step involves die loss of the considerable sums tied up in the "Peoples' \\\n' 
and die Peoples Publishing House in die shape of printing machinei*)', paper and literaluu* 
To sum up: cill the available evidence is against the lhe<jr\ dial an underground lomniumsi 
apparatus is now is existence. 


Howe Depo tment (Mr Olver) 

D.I.B. u/o ;no. 21,/B()1/41, dated HWPlfMT. 

Infomiation P.S. might be interested to sec this note. 


Sahay. 

1 1 [)A3 * 

1 .\ul pi ink cl 

' S< i' (/h XI ioi r)ncunirn(.s uii tliib point |K(I | 


((i.C. K\aiii 
AsSsistant Direcloi (H) 


(Sj.L Olvtti 



Official Note by G.C. Ryan on parallels between 
the British and Indian Communists (17 Sept. 1943) 
comments by Olver (20 Sept. 1943) 


File No. 7/23/43 - Home Poll (I) 
1\AI| 


We have seen no aulhorilativc exposition of the British Government’s policy towards the 
(Communists of (Jreal Britain, but scattered repoils indicate that both before and after the 
adoption of the Communist pro-war policy the Home Government has been able to deal witli 
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ll\t' C.P.G-B-* rather more liberal manner than the Government of India could afford to 
adopt towards the C.P.I. Comparisons arc, of course, complicated by the fact tliat the C.P.I. 
was unlawful until July 1942. Even more important for purposes of comparison, is :he fact 
that the C.P.G.B. is something of an outcast in British politics (its application for affiliation to 
the Labour party was rejected in June 1943) whereas the C.P.I. has been funcUoning as a 
nati<>nalist rather than a communist party and as such enjoys a considerable measure of 
toleration from the major parties of India. 

Members of the C.P.G.B. have not been prevented from joining the British aimed forces 
including the Home Guard. Hic Army alone h<is some seven thousand communists in its 
ranks. Although many British communists joined up with revolutionary ideas similar to those 
of tlic Indian communists, the Home Security authorities consider that they have made litdc 
progiess in spreading their ideas. On the other hand, many of lliem, once insulated from 
constant Communist propaganda, have become innocuous and welcome the change of 
atmosphere. Leading communists, however, are not permitted to lecture to troops because it 
is considered undesirable that convinced and experienced communists, whose long term 
revolutionary outlook remains unchanged, should be given such facilities. (A permit, which 
Wits given by oversight to D.N. Pritt, K.C., M.P., to lecture to the forces on Russia and the 
Red Arnr' was cancelled when it came to the notice of the British security authorities in 
Januaiy 1943). 

British communists, even with long service in the party, are also admitted into Government 
employ and are allowed to deal witli confidential documents; they are excluded, however, 
IroiTi specially secret work — the danger of allowing communists access to such information 
was brought out by the recent comiction of the C.P.G.B.’s national organiser, Springhall, vide 
oui u/o No. 19/Bo^/'42 dated 27-8-43. As tlic latest Home Civil security Review states, party 
members still put loyalty to the party first. Ihey will disclosp to it such information as they 
leel It requires and the party will use that information irresponsibly according to its own lights, 
nut necessarily in tlie interests of this country anii < ■ rtainly not actuated by any motives of 
luvalty to it. 

As regards communist propaganda, the British Government could afford to be tolerant, 
siiue the C.P.G.B. had earned the contempt of the public by its numerous somersaults 
and by its servile submission to orders from Russia. Consequently even in tlie dark days 
(»( 19R), when the communists were pursuing their line of ‘revolutionaiy defeatism’, the 
only aition taken (in' May of that year) was tc prohibit tlic export of some nine 
lummunist papers, including the 'Daily Worker'. (It is to be noted, however, that the 
British communist papers were very cautious in their anti-war propaganda, in comparison 
with the underground press which the C.P.I. maintainet! until early in 1942). On 21.1.41, 
no\ crtheless, the 'Daily Worker', the onl^ communist daily and the comparatively unimportant 
party organ 'The Week^ were banned altogether because they systematically opposed the 
successful prcisecution of the war. This ban remained effective until 26.9.42, a year after 
ihe British communists had adopted their pro-w^ar policy. The decision to raise the ban 
was dc‘layed because it was considered doubtful whether the 'Daily Worker' would, on 
Its past record, be any less objectionable than before and tlie Government was aveise 
to ‘a cat and mouse policy’. "Hie export ban on the 'Daily Worker* was to have been 
laised in May 1943, but was postponed until July apparently because the papers attitude 
on the Polish question was considered likely to cause embarrassment if it received Aide 
circulation outside the United Kingdom. 
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ITiroughout the war it has been the British Government’s policy not to detain communists 
qua communists. (Whether any were detained for individual subversive activities we are not 
aware). The considerations which underlay this decision are stated in the following extract 
from a Security Review dated April 1941 which we received from our Ix)ndon correspondent: 

If the contention is once admitted that the Communists are not actively on the side of 
(Termany and will not give direct aid to an invading enemy, no good case could be made 
out for anything approaching a mass detention of party members. Detention in individual 
cases as a penalty for hindering production can only act as a general deterrent if some method 
is evolved of giving publicity to die reason of detention. 

‘Communists are interested in the war only as likely to produce a revolutionary situation 
which will bring about the over-throw of capitalism, lliey hope to see die issue so long delayed 
that the victor is only less exhausted than the vanquished, so that the Soviet Union, which 
has had obvious difficulty in raising its strength above a certain point, will stand out like one 
whole man amongst a bunch of cripples. Consequendy the main effort of the Communists is 
likely to the launched when the war has swung in our favour, in an attempt to delay or vwn 
reverse the result. An easily victorious Germany would be only less distasteful to their plans 
than an unhumbled British Empire. 

If a stage is reached at which die Party finds it desirable to institute a campiiign of sabotage - aiwi it 
IS suggested that such a decision would be taken only on direct instructions from the Comintcin 
dicre would clearly be cause to consider a policy of preventive detention as a short term measuie •<’ 
protection. However necessary* this policy might be, it could not escape compiuison widi die (German 
concentrauon camps, and it would stir up a degree of ill feeling and class hatred diat the Communists 
of themselv ^ would never be able to inspire in this country'. It is felt that essentially the Communist 
problem is a long-term one, and diat die approach to it must be on the lines of social ^'*form. Onl\ 
in this wav can die supporters be drawn away from the revolutionary cadre. Once diis has bec^ri Horn* 
the residue of irrcconcilables can be dealt widi on their jnents. 

Ilie C.P.I. and the C.P.G.B. are in regular communication iuid C.P.I. rarely withhold the:i 
correspondence, llie C.P.G.B. does not attempt to give guidance to tiie C.P.I. but the latter 
may receive inspiration from this correspondence and from objectionable British Journals 
which slip through the censorship net. ITic C.P.I. can also obtain a fair idea of the main tiends 
of C.P.G.B. activity from many British newspapers and periodicals of various shades of opinion 
and from reports in the Indian press. Nevertheless, the similarity in the methods of the two 
piuties derives not from imitation or systematic co-ordination, but mainly from tlic fact that 
iheir fundamental ideologies are the same and both had been accustomed for many yerus to 
pursue very similar opportunist tactics under the guidance of the Comintern. The leaders ol 
both parties arc steeped in tlie doctrine laid down in various communist 'classics’ dealing with 
tactics and propaganda. On the otlier hand, their respective policies are capable of nuirked 
divergence, for example, the C.P.G.B. has been embarrassingly anxious to obtain official 
recognition and collaboration in many of its activities, whereas the C.P.I. has spurned the 
National War Front and carefully avoided any form of official assistance which might 
compromise it in nationalist eyes. 

1 have discussed the question of the C.P.I’s finances in my u/o No. 21/Bol/41 dated 10.9.4J. 


G.C. Rytui 
14.9.4:^ 



Role of the Communist Party of India 1639 


Home department. (Mr Olver). 

D.I.li. u/o No. 31/Bo\/42 d 18 Sept. 1943. 

rhe fundamental difference is clearly that C.P.G.B. is working among a populaUon which if 
not iill 100% contented, at least incline to the view tliat revolution is a thing to be avoided 
whereas C.P.I. works on a population more or less unanimously revolutionary in outlook (in 
so far as it has any outlook at all) but luckily unable to continue at all in the methods it 
adopted to bring about revolution. 


1. C- P.G.P. — Communist Parly of Gieat Bntain. 


(S.J. Olver) 
20.9.43 



Government of India to all Provincial Governments 
(attitude of Government towards the Communist 
Party) 


Kile No. 7/23/43 - Home Poll (1) 
|NAI| 


No /1 5/12 - Poll (I). 

(.Jovernment of India, 

1 lonie Department. Secret. 

Irom 

Sir Kichard roltenham, C.S.I., 

Secretary to the Government of India 

1 o 

All Provincial Governments, 


Nexv Delhi, the 20th September, 7943. 


Sii, 

Hie period since llie removal, on July .^3rd, 1912, of the ban on the Communist Pait)' of 
India luis afforded an opportunity to judge the success or otlienvise of the policy set forth in 
Home Department letter No. 7/2/42 - Poll (1),^ dated the 8th June 1942. The activities of the 
f’oinmunist party during this period, culminating in the recent Bombay Party Congiess, have 
been comprehensively reviewed in the periodical surv'eys issued by the Director, Intelligence 
Ihiroau, which are supplied to Provincial Criminal Investigation Departments; and it is not 
( essar)' therefore, to examine these activities in any detail. Before outlining die considerations 
which Government’s further policy towards die Communists should in our view be based, 
a verj' brief indication of what we conceive to be the salient leatures of Communist activity 
during this period may however be of value. 
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1. (a) Comynunists and Congress: Before the August rebellion tlie Communists denounced in 
their illegal publications the defeatism of Congress, as playing into the hands of the Axis 
Subsequently, they have vociferously condemned the arrest of Mr Gandhi and the working 
Committee ajid have persistently demanded their releiise. lliese demands have been suppoi tt*d 
by a campaign for reconciliation between the Congress and the Moslem League with ihr 
professed object of forming a National Government. The attacks on Government which havt 
accompanied this propaganda in the Communist Press at times been embarrassing and wr 
are aware of the disquiet felt by some Provincial (Jovernments on this score. 

(b) Students: The Parly has, as a whole, exercised a restraining effect on students, and n.s 
influence over the student community, though not great, has, such as it is, been used in du 
direction of preventing student strikes and disorderly demonstrations. 'ITiis was notablv iIk' 
case during Mr Gandhi's fast, when the comparative absence of serious trouble in the sludml 
comniunit)' may in some small part be .iscribed to Communist influence. 

(c) labour, 'Fhe Party has made ever)' eflbrt to extend its influence with labour, though it 
is doubtful whether any great success has been achieved; certainly the Party’s claims au* 
exaggerated. Such influence as the Party has with labour appears generally to have brcii 
exercised in the direction of opposing or minimising the effect of stiikes. 'ITiere seems nu 
doubt that the Communists continue to oppose any intenuption of war production, including 
strikes, and it seems probable that cases in which lc)cal Communists have supported strikes 
were generally due to irresponsibility and lack of Parly discipline. 

(d) Kisans and the food situation: Alarmist report.s regarding the food situation and entk ism 
of (lovemment’s dealing with it have figured prominently in the Communist Press Hu* 
methods advocated by the Party for dealing with the food problem have not, howtver, him 
such as would cut across or interfere with die Goveinment of India's policy in the mattei .ls 
a whole, and no objection can be taken to die Party's general attitude on diis subject, apaii 
from the alarmist nature of its propaganda. 

(e) Army and sennees: Not much progress appears to have been made in the Party's plans 
for the establishment of ‘cells’ in the Army nor does the Communists’ threat to die loyaltv ol 
the Army, the Police or other forces appear at present to be serious. While vigilance on ilii'- 
account by the Army and the police cannot of course be relaxed, we are not aware ol anv 
serious grounds for anxiety at present. 

(f) Ihopaganda: It is undoubtedly to the Party’s propaganda activities during die period 
under review' that the greatest objection can be taken and ‘People’s War' in particular has 
frequently overstepped penni.ssible bounds in its attacks on Government. The Party’s pro v\ai 
propaganda has almost invariably been heavily interlarded with attacks on burcaucraiK 
inefl'iciency, the effect of which must have detracted from the value of its condemnation (»1 
sabotage and fifth columnists. Any judgment of the Party’s propaganda must, however, in our 
opinion, take a broad view of the period as a whole. At the lime of the legalisation ol the 
Party, a Japanese invasion of India seemed imminent and, in a generally defeatist atmospherr, 
the Communists were almost the only political party which stood for resistance to the aggrcssoi, 
apprehended mistrust on the part of the public of the reasons for the release of Communists 
and of their apparently pro-Govemment attitude led to an increasing admixture of anti-Govcin 
ment ‘seasoning’ in their pro-war propaganda; the Congress rebellion then faced the Path 
w ith the alternatives of open opposition to Congress, for which they were not strong enough, 
f)r sufiport of the Congress headers, the latter alternative being chosen; later, improvement in 
th(‘ war situation provided a breathing space in which the party could concentrate on internal 
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organisation and expansion; finally, increasing confidence in its own strengtli has produced a 
((‘iidency for the Party to resume its pro-war and anti-Congress propaganda. 

(g) Party discipline: Ihe party has cilways numbered in its ranks persons who, although 
railing themselves Communists, pay the merest lip service to true Communist theories and 
are solely interested in the speedy and violent overthrow of BriUsh rule in India. These persons, 
mostly ex terrorists and revolutionaries, pay scant attention to Party directives and have made 
little or no effort to assimilate and follow the Party’s pro-war policy. The Central direc torate 
I laiins to enforce strict Party discipline but here again its claims are exaggerated. Indeed the 
recent cffoits of the Party to increase its paper stiength may well have resulted in tin inclusion 
of a number of persons of this type who profess communism as a cloak to hidc^ other more 
iiclarious activities. 

:J. The period under review culminated in the Party Congress held in Bombay from May 
2'\t<\ to June 1st 1943. Ihe principal outcome ol the Congiess was tlie adoption of a new 
C’niisliiulitm for the Parly and the passage of a political resolution. Phe new Corrstitution, 

0 pl.uing die one drawn up in 1939, is designed, in contuist to its precursor, as the basis ol 
a political Party; it makes no mention of any Jlegal Paity Organi/ation; and it is thus a 
im asure of the Party’s confidence in its newly found legal status. Ihe jircamble most 
significantly omits any reference to the notorious ‘Draft Platform of Action’ prescribing the 
Molcnt overinrow of British rule in India by a revolution based on the Russian model, which 
was formerly the central plank of Communist policy in this countiy. Instead tlie Party now 
seeks to build a ‘National United Frcjnt of the entire freedomdoving people of India for the 
fletence of the country from Fascist aggression and for its liberation from Imperialist en- 
skiM'ment’, for which purpose constitutional methods aic presumably not debarred. Ihe 
PohtiCiil Resolution rc*affirms tliat the wai' is a ‘people’s war' against Fascism and that the 
Ireedom of India depends on its outcome. It then proceed.s to discuss the ‘National Crisis' 
and though the usual criticism of bureaucratic repression is present, it is on this occasion 
lt\iv(*n('d by an attack on the negative policy of tlie Congress and tlie Resolution openly 
identifies, for the first time, the Congress Sociali.st Paits and the Forward Bloc with the Fifth 
C'riliimn agents who are accused of taking advantage of the Congress Re.solution of August, 
l!M2, to lead tlie country to the brink of disaster. Most striking of all, however, are the 
iidnnssions made in the Resolution of serious flaws in tlie Party’s policy since August, 1942. 
It IS admitted that Communists concentrated on ‘wordy abuse’ of the bureaucracy while failing 
to e.xpose the ‘negative and defeatist policy' of the National leadei-ship; that during the campaign 
loi (he release of political prisoners there was a tendency to overemphasize the repression 
ilieme; and that, in its food campaign, (he Party aimed at the exposure of bureaucratic 
int lhc KMicy rather than at constructive action, oblivious of the fact that such propaganda ‘leads 
not lo food but to riots'. 

i It is clear that during the period under review', die Communists' principal preoccupation 
has hrni to increase the stren^i of their Party. I here is no doubt that they have achieved 
success in this tliough the published figures of Party membership are doubtless exag 
goiated, with tliis success has come a spirit of confidence which w^as reflected in the Bombay 
f-ungr(?ss and the effect of which must, in our opinion, be good. Most of the objectionable 
nuinifestations of Party policy hitherto — their hesitancy in condemning Congi ess; their supporl 

01 the leading national figures, particulaily Mr Gandhi; and above all, their persistent \itu 
peration of Government, even when the latter’s aims differed little from their own — can be 
plausibly, if not justifiably, attributed to their paramount need to build up the party strength 
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As that strcngtii increases, the need for such divagations from a truly communist policy may 
decreiisc; and the Bombay Communist Congress, with its open criticism of the Congress Party, 
whether or not it heralds such an era of independent Communist policy, clearly revealed a 
marked improvement in the Party outlook. 

5. The activities of the C\)nimiuiist Party may be judged from two very different aspects 
which we shall for present purposes call the long-term and short-term views, llie long term 
\iew must be taken as embracing the probable course of events after the war and from this 
point of view the fundamentally opportunist character of the Party must not be lost sight oF 
It is pnmarily a Nationalist Party working for Indian independence notwithstanding its lip 
senicc to Internationalism; and a large proportion of its members are attracted to its lold 
because it stands for the overthrow of Bntish rule. It is not difficult tlien to conceive oi 
circumstances post helium in which, with Ru.ssia looking towards India, a .stiong and well 
<irganised Communist Partv* in India might be a serious menace. 'Phere is on the other hand 
little to suggest at present that the aims of the Communist Party of India will conflict with tlu* 
policy of His Majesty’s Government to a greater degree than tliose of any other Indian Partv. 
Indeed there are reasons for welcoming the development of a Party basing its policy upon a 
positive attitude towards economic problems rather tlian, as is the case of the major pariirs, 
on narrow and outmoded racial and communal antipathies. Further, tliough the CommunisLs 
have not hitherto come far into tlie open in oppo.sition to Congress, it is e\ident that the two 
parties cannot travel the whole length of the road togetlier and, in particular, that the 
Communists are more likely than any other party to come into conflict with the monevi d 
interests which are at present behind the Congress. On a short-term view, the ruling crileiion 
must clea. ly remain the Communists’ attitude to the war (even if dial attitude is itself opportunist 
in character) and the effect of the party’s activities on the war effort. It is Government’s pi im( 
dutv to create and preserve the internal conditions which arc necessary for die suLcesslul 
defence of India and the victonous pro.sccution of the war; and we have to lake into 
consideration the fundamental fact that the major obstacle with w'hich we are faced in this 
task IS the antj war and defeatist attitude of the Congress. Not only are the Communists almost 
iht‘ only Party who openly preach that this is a ‘People’s war’ in which wherever it is fought, 
virfon' IS an end in which every citizen should be interested; they alone, however hesilaiilh . 
iiave criticised Congress defeatism from a political point of view' (as opposed, for instance, in 
the fundamentally communal cnticLsms of Congiess policy voiced by die Moslem League etc.) 
ind have o[)enly attacked its traitors the offshoots of Congress, die Forward Bloc and the 
ejongress .Socialist Party. 'ITic bricl review of the Party’s activities given in the picceeding 
paragraph should indicate that^ leaving aside the iiresponsible behaviour of individual Com 
rnunists who have refused or failed to submit to l^iity discipline, it is principally in 
propaganda that the Party has given real cause for anxiety since its legalisation, and that tin 
IS little in the aims underlying its Unity, Uibour, and Food campaigns to which serious exc cpiKjn 
need be taken. 


t). f’he considerations of longterm policy set forth above are not in our view conclusive 
eidu!r for or against the Communist Party, and probably the most that can be said on tlu'' 
scfin* IS dial their \iirf inconclusiveness strengthens the view that Communist policy should 
for the present be judged on its short term merits. On the short-term view, we consider that 
events dunrig the period under review have, even taking into consideration the many 
objectionable features of Cr>mmunisl propaganda and the subversive activities of individu.d 
Communist supporters, largely justified the policy enunciated in paragraph 2 of our letter ol 
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the 8th June, 1942, namely of allowing freedom of action to the adherents of any party in 
India prepared to help the prosecution of the war and to form a makeweight to the defeatist 
tactics of Congress. These two objects remain the principal criteria on which the success or 
otherwise of our policy in dealing with the Communist must be judged; and our conclusion 
is that for the present the attitude to be adopted towards the party must be one of neutrality. 
On the one hand, there is no reason to accord to Communists any privileges or immunity 
which members of other legal political parties do not enjoy. On die other hand there should 
be no discrimination against diem merely on die basis of their past record and members of 
the Party should not be regarded widi suspicion or arrested merely because diey are 
Communists. In so far, however, as the activities of individual Communists constitiuc a danger 

10 the internal peace of the countiy, firm action must be taken to moderate or it necessary to 
lepiess diem. 

7. 'Fhe main difficulty in applying diis policy is likely to arise from the tone adopted by 
Communist propaganda. It is clearly impossible to expect Communists to adopt a wholly 
loyalist attitude; as Communists and Nationalists they are fundamentally opposed to imperialist 
domination’. As pointed out earlier in this letter, however, the vilification ol Government 
which has hidicrto unfortunately played such a prominent part in Communist propaganda has 
been in large measure due to their need to retain a national and popular appeal in order to 
inrreiisc me slieuglh of the Party: iuid it may be that as the Party becomes more solidly 
established, this anti-Govemment bias will decline. Tliis hope is straightened by the increasingly 
satisfactory tone of recent issues of ‘People’s War’. Serious efforts arc evidendy being made 
(o fr(?e ‘People’s War’ from the ‘Left Nationalist Deviation' to which we refened in paragraph 
1 above, with the result that the latest issues of the paper have contained out-spoken 
condemnations of all forms of hoarding, exploitation and sabotage, while being at the same 
time much more free from criticism of Government. On the other hand it has been revealed 
that Communists still feel that, despite the lifting of the ban on the Party, they are looked 
upon as outcasts or regarded with undue suspicion and are generally cold-shouldered by 
(iovernment and its officers; this in turn tends to aggravate the tone taken by their propaganda. 
rhe existence of this feeling whatever the foundation may be for it, in itself implies a desire 

011 the part of the Cc^mmunisLs to maintain good relations with Government and to desci-ve 
tlu* (hnemment’s confidence. Nothing but good can come of encouraging such a desire and 
K'sponding to it so far as their own action makes it possible to do so; and we suggest tliat this 
can best be done by personal contacts between the higher officers of Provincial Governments 
and leading members of the Communist Party. We arc aware tliat such personal relations 
have been established in some Provinces, and we think tliey might with advantage be extended 
as likely to lead to better understanding on both sides. Suc h occasions could at any time be 
ujied to convey an informal warning w!'ere the activities of Communists seemed likely to 
overstep the mark or to indicate directions in which their avowed object of helping the war 
efiort could more usefully be pursued. 

8. To summarise briefly. We consider that the Parly’s activities since its legalisation in July, 
PH2, have, despite the frequently objecUonable nature of Communist propaganda, largely 
jaslitied the policy laid down in our letter of 8th June, 1942, based on the view that the 
responsible members of the Party are at heart genuinely pro wai* and antiTascist We consider 
that an attitude of neutrality should be adopted by Government to the Party and that the 
activities of its membere should be judged in the light of whether they tend to assist or to 
obstruct tile prosecution of the war. Any activities which tend to assist the war effort should 
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be encouraged e.g. it might be possible to supply suitable material for publication in (he 
Communist journals or for use by them in their propaganda. We do not wish any sort of 
immunity from legal action to be conferred on Communists nor, on the other hand, do we 
wish discrimination to be exercised against them merely owing to their membership of tiu* 
Party. The ParU’s propaganda activities will, equally not be immune from the law; we believe, 
however, that a useful moderating effect will be achieved by personal contact between (he 
officers of Government and leading members of the Party and we urge that the fullest use 
should be made of such contacts. We consider it desirable that District Officers should be 
made fully aware of the policy of Government towards Communists so that the intentions ol 
Government may not be thwarted by well-meant but ill-informed action on the part of lotal 
authorities. 


I have the honour to bc\ 

.Sir, 

Your most obedient servant, 
Secretary to the Government of India 

No. 7/15/42 - Poll (I), New Delhi, the 20th September, 1943. 

A copy is forwarded to all Chief Commissioners 
(Except Panth-Piploda). 


By oicKm 

Under Secretary to die Government of India 

No. 7;a5/42 - Poll (I). 

New bellu, the 20th September, 19^t3. 

A copy is forwarded to: 

Secretary to the Governor General (Personal). 

Secretary to the Governor General (Public). 

Political Department, 

External Affairs Department 
War Department 

(Railway Department) (Railway Board) 

Director, Intelligence Bureau. 

Director, Military Intelligence. 


Au. (38/18-lM3)-D. 


By order, 

Under Sccy. to the Government of India. 


1 .Not printed 
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Secretary, Malayalee Conference, Bombay to 
Secretary, Kiscin Sabha, Calcutta 


Govt, of Bengal Office of the D.C.P. (Sp. Br) Pile No. SK528/43 
(Bengal Stale Archives) 


Copy of a English letter dated the 22nd September. 1943 bearing the postal seal of issue 
Bombay the 23rd Sept. 1943. 

From signature illegible, for secretary, tlie Bombay All Malayalee Conference, opposite K.E.M. 
Hospital, Farel, Bombay. 

Fo Com, Bankim Mukheijee, ftesident All India Kisan Sabha, c/o Communist party Office, 
249 Bow Bazar st. Calcutta. 


Dear Com. 

It lia.s been decided by four premier Malayalee organisations in the city fllie Bombay 
Malayalee S’... Keraliya 'ITiozhilali Seva Sangam. Kerala Muslim Association and the Kerala 
.Muslim Janagatlia) to hold a conference on the 8th Oct. 1943 of all Malayalees residing in 
Bombay for mobilising them for the speedy release of National leaders, achievement of National 
Unity and solution of the grave food problem. In this endeavour we are glad to say that we 
liav(‘ the cooperation of all sections of people, including Congressmen, Communists. Leaguers 
etc who recognize the emergency of a united action on these to approach you for your support 
lo this tonference. We shall be highly obliged if you will kindly send us a message giving us 
vour guidance. 

Yours faithfully. 

Signed illegible. 
For Secretary. 

Submitted. 

27.9. 1.i. 



Copy of Review of Communists activities in Madras 
Province for the quarter ending 30th Sept. 1943 


Kile No. 7/23/43 - Home Poll (I) 
(NAl| 


Inuring (he quarter the main theme of the Communists’ propaganda has been increasingly 
stviTc criticism of Gov« rnment’s food policy. I here can be no doubt die Communists arc 
doing all they can to derive political capital from the food situation. In one district at least 
( oiTimiinist speakers took advantage of the absence of the police at the meeting to advocate 
the overdirow of British rule. In the Railway labour sphere they have not yet done anytliing 
likely to kinder the prosecution of the wai\ 
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As a development to their preparatory and persistent organising work, Bombay Communist 
S.S. Mirajkar/ B.T. Ranadivc* and Miss Shanta Bhale Rao visited tlie Province, took an 
active part in the first IVade Union Conference held at Coimbatore and visited many labour 
centres. 

rhe anniversary of the Congress rebellion saw the Communists doing a fair amount ol 
propaganda against the revival of any sabotage. 'Phis action has resulted in the growtli of a 
cerUiin amount of antagonism against the Communists, particularly in Malabar where the 
Partv’s hold on the masses is waning owing to its denunciations of present Congress policy. 
The Malabar Communist leaders E.M. Sankaran Nambudripad* and P. Krishna Pillai are 
touring Malabar to tiy to ofl‘-set this tendency. At the beginning of the quarter the third Andhra 
Provincial Communist party Confeience was held at Bezwada, which atti acted a large gathering 
of Communists including P. Sundararama Reddi who took an active part. 

I'he Communists have also been busv raising subscriptions to tlie Bengal and Rayalsecnia 
Relief Fund, while in Malabar they have been collecting funds for the relief of persons alTecU‘d 
by the cholera epidemic there. 

A Women’s Training Camp was held at Guntur at which 25 women were given instructions 
on various aspects of Communist propaganda. 

Labour: Though labour has been restive, this restiveness cannot wdiolly be attributed to 
the communists. ITiey are doing all tliey can, however, to obtain control of labour, particulaily 
of those Railway Unions hitherto not under their control. ITiey are also making a dnve for 
the allegiance of the textile workers in the Province. In this connection V. Chakarai Cheitiai 
ex Mayor of Madras, is being used as the mouth- piece of the City Communist workers but it 
is doubtf 1 whetlicr he will be prepared in the long, run to, go as far as tlie CommuiusLs 
would like. 

Kisans: A Kisan Camp was held at Ramachandrapur in the East Godavari, district in the 
quarter, while the third Guntur District Agricultural Labourers’ Conference was held undei 
Communist auspices and was attended by about 8,0(X) Kisans. 'Die Malabar and 'rannl 
Communists are doing active propaganda in favour of Ki.san Sanghs in those areas, wliih^ 
B. Srinivasa Rao, die organising Secretary' of die Tamil Nadu Kisan Sangh, has been touring 
the southern districts in the Province urging concentration on a few villages and not by attention 
to many. 

Students: Students all over the Province remained divided as a result of conflicting loyalties 
;o the National Students Organisation inspired by Congress and the Communist controlled 
Madras Student Organisation, lliere is a move, at present somewhat nebulous, to amalgamate 
both organisations. The Andhra Provincial Students Federation and the Madras Students' 
Organisation, both Communist bodies, arc doing all they can to counteract the influence dI 
the National Students’ Organisation. Only a xcry' few students in Madras City and mufassal 
absented themselves from the classes on the anniversary of the Congress rebellion. 

Literature: The People’s Publishing House, Bombay continued to be the main source of 
Communist literature, a considerable number of Communists act as agent for the distribution 
and sale of material put out by this house. ITie somewhat improved lone of the People’s Wai 
is reflectefi in the lone of Communist journals in this province. 

Police Action: During the quarter eight Communists whose real allegiance to tlie party linf' 
was very doubtful, were arrested under Rule 129. D.I.R. in connection with the rebellion 
anniversary, while three Co.nmunists were arrested for bringing about strikes by the P.W D. 
workers and for creating trouble in agricultural labour centres. 
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79 * I"dia to all Provincial Government’s 

/ ^ • (on Bolshevik Party of India) 

File No. 12/1/43 - Home Poll (I) 


Gi)vi'rnment of India, 
Home Department. 


Express Letter 

iTom 

Home, New Delhi. 

To 

All Provincial Governments and 

Chief Commissioners (except Panth Piploda). 


No 12/1/43 - Poll (I) 


New Delhi, the 15th October 1943. 


Aiu nuon Is In^led lo ou, Uue, No 7/15/12 - Poll ,|), doiod 20d, Sopleoibor, mV regordlno 
policy to be adopted towards the Communist Part)' of India. ^ ^ 

2 A P^^blem though on a very much smaller scale, arises in regard to the 

(leatincnt of die Bolshevik Party of India alias Labour Party of India. A brief note on *e 
activues of this party is enclosed.^ We have no reason to believe that the party is not genuine 
ly .s picsent support of the war effort, although as in ::.c case of the Communist ParU-, there 
may well be md.viduds in it who have failed to assimi;,..e the new parts' line and Suse to 
atlliere to party discipline. We believe that the consideraUon set forth in paragraphs 6 7 and 

2:1 Z TC"' “PPl> - Hi force’ to te 

Bolshesik Party with this additional point in die latter’s favour that it has never so far as we 

m objectionable ty'pe of anU-Gov eminent Propaganda which was so 

marked a feature of the Communist Programme. 

jt. We are aware that the influence of the Labour Party of India is extremely limited; we 
while*^ ? towever, that it has had a definitely steadving effect on Labour in Bengal, and 

immn, f members of the party should be treated as 

consider that th . v should be Ireaicd on the merit of their present 
\V(‘ f Acse tend to assist the wai effort, rather than on their previous histories. 

principles summarised in para 8 of our 
September regarding the Communist Party to Uie Bolshevik Party of India also- 


(R. Tottenham) 

Additional Sccretaiy to the Government of India. 


69. 

tjiilosurcs in Chapter X. Doc. 34. Also see Docs in Chaptci II - 34, .'Hi, 37 & 39. 
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Government of Bihar to the Government of India 

Fik« No. 7/23/t3 - Home Poll (1) 

[NAIl 

St'Tuil So. 8 

No. .-ID 1 8 C. 526/43. 

Government of Bihar 
Political Depai*tment. 

(Special Section). 

Patna, the 2ht October, ////. 

I'roin 

Y.A. (iodbole, 

Chief Secy to (Jovt. 

I o 

llie Secy, to the (J.U.I., 

Home Department, New Delhi. 

Sir, 

I am directed to reply to Home Departments Secret letter No. 7/10/42 - Poll (1) dated tln^ 
20ih Sept, lyiv^ on the subject ol the attitude to be adopted tow'ards Uic ComniunisLs. In iliai 
letter the Ciov-t. of the India suggest that personal contact should be e.stablished betwc'cn 
higher officers of provincial Governments and leading members of the Communist Part)’ and 
that suitable material should be supplied for publication in the Communist journals or I(M' 
use b\ them in their propaganda , 1 am to say at once tliat, in the view of this (jovernnieni, 
such a course of action could have no other eflect in this Province than that of alieiiatini; the 
large number of persons who, tliough not perhaps so vocal as the Communists, have done 
tar more than they have to help in the pro.secution of the war and to assist Govt in maintainini]; 
the standard of civil administration necessary for that end. It would undoubtedly, at any laic 
in this Province, also have a bad effect on the morale of the public services, particularly the 
magistracy and the police, and would be considered to be yet another sign that Go\l. were 
weakening and were again throwing over iheir professed friends in order to placate lliejr 
avowed enemies. 

2. It Is true as the Govt, of India point out that the Communist openly declare their ‘pro wax 
and ‘anti-fascist’ attitude. They do little however to practice what they preach. As the (j 0\1 oi 
India admit, they ‘vociferously condemned the arrest of Mr Gandhi and the Working Committe d 
have persistently demanded their release’. 'Phe Govt, of India also lake consolation in the lint 
that ‘not much progress appears to have been made in the party’s plans for the esfabllshnieni 
of ‘cells’ in the Army nor does tlic Communists threat to the loyalty of the Army, the police 
or other force appear at present to be serious’. It would be expected of a party which professi'd 
to be pro-war that they would support Government - as Mr M.N. Roy’s palty has done - m 
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their action in keeping in detention tlic leaders of a party whirh was responsible for organising 
;i rebellion last year, undoubtedly in the belief that the Ja[)aiiese would win, and that, to say 
the least, tliey would abstain from any attempt, however unsucc essful tliey may have been up 
U; now, to undermine the loyalty of the Army and of the pcjlice. Ihe Government c^f India 
admit that the propaganda of the party since its legislation have given cause for mixiely and 
iliey refer in particular to the party’s organ die People's War. I'his (;ovt. understand diat die 
lone of diis paper was .such diat action had to be taken agciinst it under the Indian Press 
(Kmergency poweis) Act by the Bombay Government. Since then it is possible its t(;ne may 
have improved, but it would obviously be liable to wide inisconsUuction if Government were, 
a.s is suggested to assist the party propagimda by providing their papers widi suitable articles 
which, though diey would doubtless be published, could have no other effect diaii diat of 
in( leasing the attractiveness of publications whose main object was to bring the existing Ciovt. 
into contempt and, on one excuse or iuiother, to obtain the releas<‘ of die unrepentant leaders 
of the Congress rebellion. 

I he Government of India are inclined to discount the pro-Congress activities of the 
lonimunists, in particular their support of the Congicss, on du* ground that this was necessary 
in Older that the party might increase iLs influence. In the opinion of this Government this is 
a (orrect c^r umosis as far as it goes. But the Communists cannot be at the same time pro-war 
and pi o-Congiess. Before (hivernmcnt can give any support to the Party it would seem 
iiet.essaiy to come to a decision on the question which of their attitudes is the true one. In 
ihe opinion of this Government, the Communists' chief hope is in resloiing the influence and 
pu'slige of the Congress, and dicir profession of support of the war is mainly propaganda 
dt'siiecl to throw dust in the eyc\s of Gc^vernment anci those loyal elements of the population 
who distiust (hem on their past recoid. According to the latc'sl policy of the party, adopted 
in June 1943, their object is the liberation oi the countiy from Imperialistic enslavement. Phis 
can mean nothing but the overthrow of the present Government. I’he rc^storaliuri of the prestige 
and influence of the Congress party anti if possible .. . return to power are obv'ious steps — 
tow aids the weakening of die pic.sent Government and iLs ultimate overthrow possibly, as 
suggested in the letter under reference with the help of Russia. Nor should the fact be hist 
sight of that party desires to start its piogramnie (jf weakening Governinent immediately, 
oblivious of (he fact dial Uiis could only retard (he w inning of the w ar. Hic Government of 
India’s contention is that, once they have gained power, the communists will deviate less from 
a truly Communist policy and that dicy mav even de*. iate less to the left. The reason for this 
liope is not clear. The aim of the Coininunist party in ever)' countiy in die world has hitherto 
been the same, namely tlic overthrowing by violence of the e.xisting Government and the 
sotting up of a Marxian dictatorship. In die sense it is true ?hat the Communists may oppose 
the moneyed interests that support the v ongiess but they are unlikely to do this until they 
luive got rid of the British connection and the onlv result may be chaos and bloodshed. In 
any ciise I am to point out that many pereons of influence and position, in particular the 
kiiided classes, support both the war and die present Cjovcrnment and the Communists arc 
as likely to seek to destroy them as to destroy the mercantile moneyed chiss. 

4. 1 he Government of India draw a distinction betw'ccn orthodox Communists and persons 

who merely pay lip service to the Communist theories. But in practice it is difficult to draw 
die hue. Ihe leaders of the Party may, for their own reasons, have adopted far die time being 
a policy of non-violence adopted for support of the war, w'hich may make some of their less 
for seeing members impatient. But the only real difference between them w'ould appear to be 



1(k50 Towards Freedotn: 1943- 1944 


their estimate of the correct time openly to pursue their real aims. Kneouragement of tlie oik* 
would encourage the other and lead to a serious paralysis of the executive in dealing with 
those of the party w'ho are menace to the public security. 

5. The general argument set forth the in the previous paragraphs apply with pcculiiir 
emphasis to this province in which die Congress still has considerable power and in which 
some of its left wing adjuncts such as die Congress Socialist Party, iire still almost in open 
rebellion. Government officers of all ranks have been perturbed by what they feel to be ^ 
policy of appeasement towards a subversive party and their perturbation has frequendy been 
revealed in reports from District officers. I'he Provincial (Jovernment would find no htth' 
difficultv’ in explaining to their local officers the benefits of a policy of benevolent neutraliiv 
and fraternization with Communists based on conclusions so hesitant tis those stated in yom 
letter. 

6. The polic\' adopted in this province towards Communists has been in the past one of 
strict neutrality in the sense that since the ban was removed, members of the Comiiuinist 
party have not been condemned as such but have been dealt with striedy on their merits. For 
die reasons given above which indicate that for Government officials to ‘fraternize' with 
prominent Communists w'ould impede rather then help the prosecution of the wtu, tins 
Government w'ould prefer to continue that policy and hope that the Government of India will 
have no objection to their doing so. 


1 Do. 


Yours etc. 
Signed/ Chief Secy, to Go\i 



Official Comment on Bihar Government’s letter 
(Doc. 73) (dt 27.10.1943) (extracts) 


File No. 7/23/43 - Home Poll (I) 
(NAI] 


I have the following comments on the Bihar Government letter of 21st October: 

(a) In their first paragraph, Bihar say that the proposed contacts between provincial 
Government Officers and members of the (Communist Party would be ‘yet another sign' that 
Government w^ere weakening and would alienate Government’s ‘professed friends’ It is clear 
from the last part of para 3 of their letter that uiese ‘professed friends’ are in fact the Zamindai s 
and large landholders. I am not aware that the Bihar Zamindars on the whole emerged with 
any very creditable record from the Congress disturbances — rather the contrary — and they 
are I would suggest very fairweather friends and no very substantial support against Congress. 
So far a& I am aware, the Government of India have so far given no sign of Sveakening’ and 
if the pi ^tposed contacts with the Communists would be ‘yet another sign’, we can only presume 
that the previous signs were given by the Provincial Gov,?mment itself. In any case, 1 fail to 
see why the mere fact of contact between the Provincial Governments officers and Communists 
.should have .so depressing effect. Are we to imagine that oil the Provincial Governments 
maintain a state of splendid isolation from all forms of political contact? Do they for instance 
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receive no visits from members of the Muslim League, for fear of provoking communal riots? 
Do they receive no visits from that class of moderates, both intellectuals and industrials, who 
are supporting Gandhi far more actively and openly than Uic Communists? 

(b) In para 1 of their letter Bihar have taken some c|uotations from our letter which entirely 

divorced from their context^ appear to support the Bihar case. We could equally easily quote 
against it. Our letter explained at some length the grounds we had for supposing that, with 
increasing strength and confidence, the Communist Party’s support of Congress would decrease 
and they would tend to come out more into the open against Congress; this has been entirely 
Ignored by Bihar. Our diagnoses have been amply justified by the conduct of the (^jmmunist 
Party since the period covered by our letter. Bihar point to the singularly inept acdon taken 
by Bombay against the 'Peoples' War' and suggest tliat improvement in the tone of tlie ‘People’s 
War’ has resulted from that action. 'Phis is of course completely false, ^Peoples' Waf has shown 
a progressive and fairly steady improvement in tone since the Party Congiess in May. 1 o 
suggest that the main object of the Communist propaganda is to bring tlie existing Government 
into contempt seems to me to be deliberately blinding one self to the contents of recent issues 
of Peoples* War\ While Government does not hesitate to supply material to the various 
nationalist dailies (I believe the ‘Searchlight’ is still however f)ut of publication) which are at 
least as in their propaganda for the release of the Congress leaders as are the 

Communist publications. 

(c) As stated above, we explained clearly in our letter the circumstance under which the 
Cximmunists were driven to support the Congress, and expressed the hope — which has since 
been justified — that growing party strengtli would result in an increasingly strong and open 
anti Congress line. We may agree with Bihar that the Communists cannot be at the same time 
pro-war and pro-Congress, and complete that statement by saying that they are undoubtedly 
iinti-Congress. We have already come to a decision on the question whether their pro- war 
altitude is a genuine one, and have given good rea'-on in our letter for believing it to be so. 
Bihar hold the contrary opinion that the Communal policy is primarily pro-Congress; they 
have given no grounds to support this opinion; and even had they done so, their opportunities 
lor observing and judging of the party’s real aims ^^re very much less extensive than ours. 

(d) Bihar hold that the Communist Policy of liberating the country ‘from imperialistic 
enslavement’ can mean nothing but the overthrow of the present Government. This is of 
course Uue, but do Bihar therefore suggest that tlie present form of Government is *o be 
eternally perpetuated? H.M.G. have already promisca Uiat the present Government shall in 
due course be replaced by a nationalist Government, and that the latter shall be free — if it 
wishes — to tlirow off all ‘imperialist’ tics. The Communists, along with every other party in 
India including M.N. Roy whom Bihar quote against us except possibly the Muslims, are 
preaching the need for a national Goveiiiment. In common with the cithers they advocate — 
at present at any rale — constitutional means to attain this end. Where they differ from tlie 
majority of the rest is that, meanwhile, tlicy are prepared to advocate positive measures such 

ior instance, cloth control, industrial co-ordination, food committees etc., to deal with 
pressing problems of the day and are prepared to cooperate with Government in the taking 
of the necessary steps <0 this end. 

(c) 1 am not aware in what portion of our letter we expressed the hope that future Communist 
policy would ‘deviate less to the left'. Had we made such a statement we could easily support 
It by drawing attention to the evolution of Communist policy in Russia, which has been 
progressively away from the left. In any case, I fail to see the relevance of this remark. The 
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two suggestions that follow, the fii*st that tlie Communists are likely to wait till they have got 
rid of the British connection before attacking Congress industrialists, and the second tliat tht'v 
are in any case just as likely to seek to destroy the landed classes as tlie industrialists, are both 
of them falsified, the first by tacts the Communists arc already openly attacking Congiess 
industiial magnates paiticiilarly over cloth control, but in a number of otlier connections as 
well, and the second by an elemcntaiy knowledge of Communist theory, which is built up 
on the need for first winning over industrial labour, before proceeding to endeavour to touch 
the land, the evolution of Communist policy in Russia is an obvious illustration of how this 
theor\* w as pul into practice. Eventually, the present semi-feudal state of the large zamiiidans 
must presumably go and if the entire Bihar Government policy is built on support of th(' 
Zamindars, then I should sav that the sooner it is reconditioned the better. 

(t) One can only suppose from para 4 of the Biluu* letter that their Police .and Intelligoiui* 
autliorities are not capable of drawing the necessaiy distinction between true Communists and 
Congre.ssmen masquerading in Communist disguise. That this problem exists we have admiitcd 
in our letter, as also the fundamentallv opportunist nature of Communist policy. This does 
not detract from the fact that communist policy does exist and is loyally obeyed by a laiiTv 
large cadre of Communist Party members. To encourage false Communists w ould admitli'dK 
be to support Congress and if the Bihar authorities are unable to make the necessaiy distimiion, 
then there is perhaps some danger attaching to the policy w^e have advocated. The Hihai 
attitude in that case is a distinctly alarming confession of weakness. I'he suspicion tliat thi x 
mav liavc failed to make the neces.saiy distinction is sirengtliencd by para 5 of their letter, in 
which the\ appear to lump together Congress Socialists and communists 

(g) I avc remarked above about this mysterious policy of appeasement. It might as 
well to point out to Bihar that we know of no such policy and to a.sk them exa'^dy what the\ 
have in mind. 

(h) Ihe whole object of our letter was to ensure that Communists should be treated with 
strict neutrality and in para 6 of their letter Bihar stated that this has been their policy all 
along, thus implicitly accepting all that we have had to say. Ihe proceeding paragraphs nl 
their letter, however, give ample grounds for doubt as to the genuineness of this neuLraJity, 
and It seems to me that, if Communists in Bihar have not been condemned as Comnuiiii.s(s, 
they have instead been condemned as Congressmen! 

(SJ. Olvri) 
Under Secretary. 

27.10. i:^. 



Official Comments on Bihar Government’s letter 
(contd.) 


File N(>. 7/23/43 - Home Poll (1) 
|NA1| 


Official Notings 

'Fhe Bihar letter' bears the clear mark of the former collector of Cawnpore* and I am not 
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surpiist’d — that Cawnpore Communists wnc a terrible nuisance. The point however is that 
ilicv are not at present, and this is what Bihar have not sufficiently allowed for. 

i do not believe that giving Communists audience which is different from fraternization or 
supplying their Press with material (and this is all the ‘appeasement’ we have suggested) will 
.iliciiate anybody (except the Royists and tlie Congress Socialist Party). 

1 do not see however that anything very much can be done to alter the Bihar attitude. The 
rrii.x of our suggestion was that Communists be ‘handled’ and that cannot be done by unwilling 
li.uids. 

VV'e may wait for other replies for the present. 

V. Sahay 
29 . 10 . 13 . 

I i)(n 7.'^. 

,) Ihis IS an oliliquo rrlpicnte to die (ail that the ailing (luvomr)! ol Ihhai. Sir V Mudw, belonged u> die UP 
( adie ol the I.C.S and had Ins disUict expciieiue in WesUMii U.P [Kd | 



Official Notings on Bihar Governments letter' 
(contd.) (dt .30.10.1943-20.11.1943) 


file No. 7/23/43 - Home Poll (I) 


Para () of the Bihar letter is certainly something of an anti-cliiiKix, after tlic thunder of the four 
jiaicLs! riicy have put a wrong interpretation on the phrase ‘establishing contacts' and built 
iij) the whole argument on tliese mistaken premises. W'* may entirely agree that the communists 
cannot be both pro-war and pro-Congress and tlie mair objec t of our suggestion reg. contacts 
Wvis that this simple Iriitli should be continually brought home to them. It is just as possible 
loi a (ioverninent oiTicial to sec a person for this purpose of telling him exactly where he gets 
nil, as it is for the purpose of making friends - and if the two proce-sses can be combined so 
iniuh the better, I think we should content oui’selves with pointing out the basic fallacy on 
uhich the letter is written. 

R. Tottenham 
30.10.43 

1 lie Bihar letter merits all the criticisms '^'hich have been i.^adc in die above three notes. I 
am all aid diat the truth of the matter is dial Bihar are not prepared to give to C.P.l. the same 
cliaiKes as odicr parties because proprietary' interests in that Prox ince me particularly suscep- 
bhlc lo their long-term policy. It is nowhere show’n that, so far as the shoil-temi w'ar issue is 
niiKc'rncd, the Communists are doing harm. And it is ol course useless any’ Govt, to accuse 
[Jeople whom it make no effort to understand, or to except co-operation from those whom it 
treats with hostility\ I think a short letter on the lines suggested by Add. Sccy. will be sufficient; 
bidding, perhaps, that we do expect ncutiality to be impariial! 


Addl. Sccy. 


R.M. Maxwell 

31.10.43 



Towards Freedom: 1943-1944 


Evan Jenkins, RS. to the Viceroy to the Home Member on the above subject. 


New Dellii 
14th Nov. 


My dear Sir Reginald, 

His Excellency has seen the Home Depiirtment file returned herewith, and has asked nie lo 
let you know that as the treatment of the Communist Pai ty is a matter on which the Governnipur 
of Bihar feel strongly, it would in his opinion be useful if a discussion could take place between 
vourself and the Governor of Bihar who will be here for tlie meeting of Governors on ihe 
Ifhh and 20tli instant. The Official letter which the Home Department proposed to issue inii;hi 
lead to further protests from the Government of Bihar, which might be avoided by an exchange 
of \iews with the Governor. 


Yours sincen !\ 

The Hon’ble 

Sir Reginald Maxwell, K.C.S.I., C.I.E. 

I discussed this case briefly with Mr Mudie" yesterday. He explains that the situation in Bihdi 
Province is still far from normal and its main object is that his hand should not be forrcii ai 
present. I told him that we had no desire to do so. 

2. Since the last wxirds of the Bihar letter of 21st October contained an implied question 
it would perhaps be polite to send some official reply. But in view of my personal comxisation 
with the Governor a very brief reply will now be sufficient. I think we should say that our 
letter c. tJie 2()th September was intended only to supply Provincial Government with j 
balanced appreciation of the results of die policy explained in our letter of the rtdi June PH2 
and to explain why we consider it safe to maintain that policy. It was not intended to suggoM 
any new policy or sudden change in the attitude which should be taken up towards the 
Communist Party of India. VVe hope that the Provincial Government will bear in mind the 
general policy in any question aflecting the Communists which may come before Uieni. But 
they are, of course, entirely free to judge requirements in the light of any local situation with 
which they have to deal and must naturally decide for themselves whether any instriutions 
to District officers are necessary. 


I Doc. 6^ 

1 .‘\cljng (lovomor «)f Bihar, Sir Fi.inris Mudic 


(R.M. Maxwell) 
Home Member, 20.11.1^ 


-< 1 > 
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Resident, Madras States to the Diwan of 
Travancore enclosing a letter from a member of 
Tamil Nadu Communist Party of India 


Government of Travancore (Confidential Department) File No. 661/43 C.S. 
[Kerala State Archives] 


Government of Travancore 

Confidential Department 

No. D. Dis.661 /43/as. Dated 8-1 U 43. 

Subject; Letter from a member of the Communist Party of India Tamil Nad Committee, 
Madras to Comrade A.K. Thampy, Communist Party Ofiicc, Trivandrum — enquiry 
about the — 

Secret 


Madras States Agency, Trivandrum 

The Residency, 
Trivandrum, 
4th November 1943. 

No. C3-3288/43 
My dear Sir C.P., 

I enclose for your information copy of a letter dated !27tli October 1943 from a member (name 
not legible) of the Communist Paity of India, Tumil Nad Committee, Madras to Comrade 
A.K. Thampy, Communist Party Office, Trivandrie-.i. 

‘J. 'Die Madras Government have issued an order exteming Uie Rev. R.R. Kcithahn* from 
the Madras Province for carrying on dangerous propaganda among the students. The order 
is under service. 

3. 'Fhe secrecy of the source of this information should be carefully preserved. 

Yours sincerely 
Signed 

Sacliwottama 

Sir C.P. Ramaswami Aiyer, KCSI, KCIE, 

I Iowan of 'riavancore. 

hni losure 

Copy of letter dated 27.10.43 from (Name not legible) Communist Party of India, Tamil Nad 
Committee, Madras to Comrade A.K. Tliampy, Oimmunist Party Office, Trivandrum. 

Dear Comrade, 

Vour letter of 22.10.43. We are glad to inform you that Comrade Sattanalh Karayalar is an 
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(^Id student worker since last Miuxh, he wiis acting as party unit Secrctai-y at lenkasi and 
rinncvelK Dt. He is a verv' good comrade and you can trust him. 

How is your work in rravancore? Have you created a basis at rrivandniin for future work. 
Please send a factual report regarding our position in the Student front in Travancore. It is 
reported that Re\'. Kcilhan is going to Travancore to organise the N.S.O. (National Student 
C)rganisaii(m). Please take ciire. 

Ct)mrade Punnoose had been here during the 1st week of October. He had promised to 
send some materials regarding the food situation in IVavancore to enable us to organise an 
agitation in Madiiis about the worsening situation in the States. If you happen to meet him 
please remind this to him. We are going ahead with our work. Today we have got l,f){)() 
inside the M.S.O.' I'en ftinctioning college committees have been set up. On all the impoiiani 
questions tfie initiatne is in our hands. I'he M.S.O. conference will be held in the month ol 
Januaiy. Before that we hope to increitse the membership with 3000. 

How is our comrade K.C. George?. Please convey my greetings to all comrades. 

Enclosure 1 1 
Submitted 

Herewith an extract from the proceedings of the meeting of lTr)ntiei Special Branch Offu ims 
held at Coimbatore on !2(^-10-HM3. 

Ag. Inspector tieneral of Police 

Sachnottama 

Sir CM*. Ramaswami Iyer, K.C'.S I., K.C.I.K, L.I D. 

Dewan of ’ :avancore. 

Extract 

rhe Mysore State autliorities are contemplating to extern Rev. R.R. Keitliahn from the Slat(' 
His friends, G. Ramachandran* of Travancore and S.K. Cieorge are reported to be aitivo 
among the students of Mysore State. Tlie activities of these two men in British limits require' 
(lose watch. S.I.s have been instructed in the matter. 

‘Desabhimani’ the organ of the Kerala Communist P;uty is said to be largely in circulation 
among the Malayalam Sepoys stationed at Bangiilore. It may be noted that in Kanaiese 
sjieaking place like Mysore State, this Malayalam journal is being received in large quantities 
bv local news agents. It is likely that N.L. IJpadvaya, a Communist of South Kanaia, who is 
now staving in Bangalore might be responsible for this. His activities as w'ell as that ol other 
Communists among the Malayalam Sepoys deserve close watch. 'Hie journal, tlie Inspectoi 
Kottavam says, is banned both in IVavancore and Cochin Stale 

8th Novembei P)13. 

I). l)is No. (it) 1, 43/C. S. 


Dewan’s Reply to the Resident 

M) dear Mi Podd, 

Please refer to your secret D.C. letter No. C3- 3288/43 dated the 4th November 1913. 

4'he Rev. R.R. Kcithahn is generally known to be a sincere Christian and an effective social 
worker but he has very pronounced leftist views and, notwithstanding his personal charactei, 
his influence over young men is of a subversive character. 
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A.K. Thanipi alias A. Kurian is a Christian lad, son of Mr A. Abraham, a retired First 
(,lass Magistrate. He was reported to have been at Bangalore for some time learning Theology 
under Rev. Keithahn. I'he present letter forwarded by you, however, shows tliat Rev. Kcithahn 
IS iiiteiestcd in the hlational Student (3iganisatif>n and that A.K. IFiampi, being a communist, 
IS warned against such organisalitin work. Reverend Keitliahn is, theicfoie, now in a different 
(iimp. 

1 here aie within the State, a few communists ainon^ whoni arc* K.C. Ceorge, F.'T. Funnoo.sc, 
Satlanatha Karayalar and Ponneia S. Src‘cdhar who arc trs'ing to organise* communist ^cells', 
()1 them Sreedhar has been proceeded against under the Defence of Travancoie Rules and 
IS now under detention. 'The present acUvity among the students is subdivided into two groups, 
one following the Congress creed of non-violence and the doi;trines iissociated with Gandhiji, 
while die otlier emulates tlie example of the (J.S..S.R. Veiy violent controversy is taking place 
.ill over India between the two groups, tlie former dealing mainly with Indian politics and tlie 
latter with what is termed internationalism. Both, in spite of all outward talk, are united in 
their opposition to the British Government generally iind the Indian States in particular, and 
both these groups have to be scrutinised ctuefully Mr A.K. Pillai who has had a great reception 
in Delhi and Bombay and received special assistance from some high olheial personages in 
Delhi ha'! nlayed a significant part in student’s movements in Madras and Malabar and one 
ol the results of his mission to T.ngland will be to encourage subversive student movements 
in India. Unfortunately these aspects apfiear to have been ignored in Delhi. 


Yours sincerely. 

Signed 

(Dewan) 

II }. Todd Ksquire, 

Resident for the Madras States 


M S ( ). Madras Sludeni’s Oi^unisaUoii. 


<i> fjfc* •a> 
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District Magistrate, Chittoor to the Government of 
Madras 


Govt, of Madras Pub. (Gen.) Dept. 1943 - File G.O. No. 1218 
[TNA] 


Office of the District Magistrate 
Chittoor, dated 25-11-43. 

C.M.P.39/43. 

From 

.\.R.C. Wesdake, Esq., C.I.E., I.CS., 

District Magistrate, Chittoor. 

Fo 

The Secretary to Government, 

Public (General) Department, 

Fort St. George, Madras. 

Rooks and Publications — Communist Literature -■ Confiscation. 

Sir, 

Ref: D.O. No. 5(i644-l (Confdl) dt 19.11.43' of the Under Secretary to the (Jovemment, 

Public (General) Department, Madras. 

ITie following books, sent by the District Superintendent of Police, Chittoor for confiscation, 
are sent herewith by Registered Post [marked confidential), 

(1) Marxism and Modem ITiought 

(2) Modem Imperialism in India— IndiaTo-day series. 

(3) Capitalism, Communism and the IVansition. 

(4) l^ft Wing Communism by Nikolai Lenin. 

(5) Dialectical Materialism by V. Adoratsky 

(6) Karl Marx— 'Fhc Civil War in France, and 

(7) Communist Manifesto by Marx and Engels. 

Please acknowledge receipt. 


1. Not printed. 


For District Magistrate 


<i> •<*> 
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Supdt. of Police to the Government of Madras 

(Jovl, of Madras l^lb. (Gen.) Dept. 1943 - File G.O. No. 1218 
[TNAJ 

Confidential 

Special Branch, C.I.D., 
Mylapore, 

No. 8.562/c. Madras, 23rd December 1943. 

My dear Govindan Nair, 

Reference your D.(3. No. S^259A— 1/43, Public Dept, dated tlie 1 1th December* 1943 regarding 
Communist Literature. 

riie Director, Intelligence Bureau, New Delhi, in his circular memorandum No. 30/Iny43 
dated 13.2.43^ to all provincial Special Branches staled that publications already circularised 
l)v him objectionable under the General Communist notification should continue to be 
witliheld under notification No. 3 dated 21.1.43.*^ In the same circular he said that the 
examination of hitherto condemned literature was being, carried out in his office and that 
amendments to existing lists would be issued from time to time. We have not received any 
amendments so far as regards Nos 1 to 3 of tlie books mentioned in your letter which were 
among those condemned by the Director, Intelligence Bureau, and so it must be presumed 
that die books are to be treated as prohibited literature. 

Nos 1 and 3 are specified in the lists of publications notified by the Director, Intelligence 
Bureau, as coming under the General Communist Notification, and communicated io this 
Branch in their circular memorandum No. 35/ln^o H.Ued 14.4.38 and 32/In^38 dated 18--8-38, 
No. 2 is a reproduction of a part of the book 'India IVday' which has been notified by the 
(lovt. of India as a prohibited publication in their No. (iO-Customs dated 30.11.40. 

1 told the Dist Supdt. of police, Chittoor that Nos 1 to 3 were prohibited under notification 
No. 3 dated 21.1.43^ of the Govt, of India Finance Dept., and that the Collector of the District 
b) virtue of the powers vested in him under section 8 of the Sea Customs Act (No. VIII of 
1878) is empowered to take the action required under section 167 (8) of the same Acl Also 
that books Nos 4 to 7 appeared to be reprints of the original prohibited publications, printed 
in Cjilcutta and that action against them may be dropped. It is not known why the Dist Supdt. 
of police suggested to the Collector that they should be i onfiscated. 

Yours sincerely 

(W.F.A. Hamilton) 
Supdt. of Police, S.B., C.I.D. 


i . and 3. Not printed. 

* See Doc. 78. 


B Govindan Nair, Esq., I.C.S., 

Lnder Secretary to G'lvt., Public Dept., Madras. 
B.D'R. 23.12.43. 
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Sahajanand Saraswati to Bankim Mukheiji 

Govt, of BcngiU Office of the D.C.P. (Sp. Br.) File No. 511/44 
(Bengal State Archives] 

Copy of an English letter of 5.1 11 bearing the postal seal of issue Bihla dated illegible 
Fioni 

Su:uni Sahajanand Saraswati, 

Shn Sitarani Ashram, Bihta El Rv , Patna. 

lo 

Corn. Bankim Mukheijee, 

President, 

I.K.S., 249, Bowb;izar St., C'alcutta. 

Biuikim Babu, 

There are in all 5 enrollment forms before me that have been received from Bihar, (Ju|aMt, 
Bengal, .Andhra and Bihar so f;ir. The former two have on them printed intact the objett o! 
the A.l.K.S.* But the latter three have none of them, I have got two forms from Bihar, onr. 
perhaps » f last year and tlie other of this year, as it i.s of a vciy small size, because [x rhaps 
of the dearth of paper now. But while this has no object printed on it at all; the former has 
one which was adopted at Niyamatpur in 1937 and amended later on in 1938. Some such is 
the ca.se with the Bengal form also, while the Andhra form merely say. *I accept the aims riiul 
object of the A.P.R.A.‘ and pay one anna etc.’ But it hits on it neither the A.l.K.S. object noi 
the A.P.R.A, object printed intact or even in part. At the same time, the A.P.R.A. object, as 
given in its constitution, us quite different fiom that of the A.l.K.S. So how can I accept thi 
mcmbei^hip of all the three provinces this year.* In fact I have already informed the Andhia 
Comrades of mv decision. But I had never thought that almost all the provinces would go 
that way. Now' after the receipt of their forms 1 am astonished and downhearted too. When 
I wrote tlic letter lo you inviting your opinion on it if and when .such contingency an)se, ! 
had not before me all these forms except one from Andhra of which too I had no opinion 
formed by then, as I had lo persuc the Andhra Constitution carefully which I did later on. I 
fear otlicr forms loo, which I have not received so far, are .such. In the circumstances unless 
I get tliem and find all-right, how can I accept their qufitas? 



Comradely youis, 


Swami Sahajanand Swami, 
(Jen. Secy. 


1 .‘MKS — .All India Kisan Sabha 

2 A. PR. A Andhra Pradesh RvcjIs Assouation. 
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Sahajanand Saraswati to Bankim Mukherji 

Govl. of Bengal Office of the D.C.R (Sp. Br.) Kile No. .'ll 1/44 
I Bengal State Archives] 



Calcutta Police 
General Diary Book 

Police Section, (Original) 

Patrol out-post. 

Copy of an English (typed) letter dt il.l.-H inteicejjtcd at Bowbii/ar P.O. on 1 1.1. 44 bearing 
ihe postal seal of issue illegible. Kroin Swaini Sahajanand SaraswaU; A.I.K.S. C’amp — jehanabad 
(Gaya) to Com. Bankim Mukheiji, President, A.I.K.S. 219, Bowbazar St., Calcutta. 


l)('ar Bankim Babu, 

Hope vou have got the copy of the letter sent bv the Andhra Comrades on 4th Jan. 44. In 
.epl) ivi unK* of the 29th Dec. and will also liav'e noted that the same is on behalf of the 
otfice bearers (Executive) of the A.P.R.A. You have received, let me hope also the leiter of 
iht* same date written by them to all Ihe members ol the C.K.C\ jNow do you still tliink that 
there is any meeting ground between myself and otliers — Do I belong to that category? Please 
do peruse the letter carefully. I could quite understand a letter written in realK a repenting 
mood, feeling tlie seriousness of the major basic deviation from tlie articles of our constitution. 
They have flouted the basic thing in our Constitution and yet they call all these mere minor 
teihnical iiregularities. If these arc minor and technical irregularities, what are the major and 
basic ones please? The letter repeats it, ‘adnauseam'. They are out, as if, to teach me the 
Constitution of A.I.K.S. with an iron rod of pein.ips ihcir majority in the C.K.C. to which 
they rush often against me. With regard to the repeated changes of the dates I had written a 
long letter giving the whole thing and yet they i ashed to the C.K.C. members over my head. 
And they repeat the same thing now only with this difficulties that this time their remarks 
simply add insult to tlic injury. Perhaps they think that I am in league vviih the Ranga group! 
But the fact is that I had almost forgotten that group. They call niy letter in qup.stior as a boll 
from the blue, but never repent for their callous- indifference and deliberate, yes, deliberate 
negligence, fust on the eve of prinlirig membei'ship forms C.omrade Prasada Rao writes a 
letter to me for my advice and says that he will have printed on tliesc forms tlie object of the 
Kisan Sabha. Yes, of the Kisan — Sabha and not of th.. A.P.R.A. 

I doubt if he ever cared and waited for my reply, lie demanded just after Bhakama, full 80 
copies of our amended Constitution, certainly not to w orship them just like Grantli Saheb but 
to peruse them and translate the Constitution into action. 1 sent more copies promptly and the 
le.sult is obvious. After getting more or less five months for the perusal of that Constitution tlicy 
pas.s tlicir provincial Constitution on I2.9.4d which has, as if, no relation on all basic points witli 
our Constitution. But they do not tliink ii propoi and necess;uy to invite the opinion of the 
Central Office on the same before getting tlic same ratified after two full months. And yet I stab 
them in the back. They stab and shoot the Kisan Sabha in the back, in the front and all over 
and yet have tlie hardihood to say that I disrupt the Sabha. Perhaps who-so-over does not ditto 
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to the every action of the C.P. Wallah, excuse me please, is a disrupter? ITiey have thrown a 
challenge knowing full well that I can not accept it. But these insulting and irritating remarks 
will not do. I quite appreciate your remarks in your letter of tlie 3rd on these very questions as 
you rightly apprehend such mistakes and deviations and so want to deal with them otherwise. 
But they wiU do nothing of the kind. I may tell you one thing here. In 1940 our Annual Session 
was to be held in the same Andhra at Palasa and yet comrade Ronga had not paid his membership 
quota. Do you know how I proceeded. I threatened to disaffiliate the A.P.R.A. If he did not 
pay while yet there was time and for this even Indulaljee got angiy' at me and blamed me for 
being too haid and ruthless. So this is not a new thing for me. As 1 feel much mental pain and 
torture and anguish, I am unable to restrain my pen. You will please llierefore excuse rne foi 
all this. Besides, I hate the policy of speaking with one’s tongue in one’s cheek. Hence this plain 
writing. All the same these lines are a result of a mature consideration over all these things. 

With love and regards, 

Sincerely yours, 
Swami Sahajanand Saraswatj 

Submitted. 

Signed, 11/1/44 


82 


‘Communist Party’s appeal 


File No. 7/23/43 - Home Poll (!) 
|NA1) 


for funds’ 


(Note in Intelligence Bureau) 

'ITie attached leaflet, headed 'Communist Party appeals for funds’, issued by the Bomba)’ 
Committee of the Communist Party of India, is forwarded to the Home Department for 
information and favour of return. 

G.C. Ryan. 
Assistant Director. (R). 

12.1.1941. 

Home Department (Mr Olver). 

D.I.S. U.C. No. ‘i^oy44, dated 12th Jan. 1944. 

Information. A decided pro-Congress note, perhaps not unnatural since its money they are 
after, but undesirable nevertheless. 

SJ.L. Olver, 

12.1.44. 

V. Sahay, 

13.1.44. 


R. Tottenham. 
13.1.41. 
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DIB. 

H.D. u/o No. D 219/44 - Poll (I) dt/19.1.44. 
Enclosure 


Communist Party Appeals for Funds 

Patriots and citizens of Bombay, 

1’he first Congress of the Communist Party addressed an appeal to all pati iols for a five-lakh 
l ighting Fund. Bombay Committee of tlic Communist Party appeals to you all to contribute 
\oiiv quota and raise Rs 30,000 as a part of this national fund. 

Why should every patriot contribute to the hinds of the Party?. 

Because the Communist Party is a patriotic organisation working for tlie freedom of our 
countiy. It fights for the release of national leaders. It works to end the deadlock, defeat the 
bureaucracy and establish a National Government in India. The Communist Party stands and 
Strives for Congress League unity, as the only sanction to win National Government and 
hccdom. 

I’ho Communist Party advocate self-determination lor Muslim Nationalities as a just and 
(ii'inocratic right, keeping India united. 

1 ho P irtv stands for control of prices, rationing, cheap food for all - against the hoarders 
und piofiteers. It has been the one Party whose voice has been raised persistently against the 
bureaucratic bungling, against tlie hoarders and profiteers and for equal distribution of food. 

The l^irty uses all its influence with the Kisans to giow more food to feed our people, to 
inaiket all surplus grain, not to sell to private hoarders but to autlionscd agents. 

In tlie Industrial areas the Party while fighting for beitei conditions for workers, for adequate 
flearness allowance, etc., continually organises the workers to keep production going, to 
firodiue more cloth, more coal, more iron etc., so that the needs of our countrymen are met, 
so that they get cheap cloth and cheap coal. ITiat is why the Party has set its face against 
siiikt's which would hinder production. Under the lead of the Party tlie textile workers of 
Bombay sacrificed their common holiday on Sunday to save electiicity, agreed to take it on 
dilfcient days of the week and thus measured enough supply of cloth for a complete year to 
no l(‘ss than 25 lakhs of people. By tliis arrangement, the Party saved 34,000 workers from 
being unemployed, 4,000 tons of coal being saved, 2(X) wagons being released for tiansport. 

3 he Part)^ persistently fights for national defence agmnst Jap attack, a task neglected by all 
parties. The Peu-ty organises people all over the countiy in fight the jap bordei-s in spite of 
the bureaucracy. It regards national defence as the supreme htsk before eveiy^ son and daughter 
o! the land. 

'fhroughout the last 18 months, .since the day the Clovernment attacked the Congress, tlie 
Baity has protected the fair name of tlie National Congres.s against official slander. 

1 he Party persistently agitated for the release of national leaders and all Congressmen, at 
the same time it appealed to all to unite and defend the country. 

It persistently worked for removing all misunderstanding and suspicion between the 
Congress and the League. 

It exposed bureaucratic propaganda against the Congress. 

I'lom the beginning when patriots were being misled into sabotage, the Party fought against 
it. 

Glanders against the Party now stand exposed. Sabotage stands discredited and unmasked 
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as inimical to the interests of the nation. Smt Sarojini Naidu has repudiated those who advocated 
such things in the name of the Congress. 

In the last 19 months, the Communist Party aided by a growing number of patriots has 
batded for people’s food, unearthed stocks, demanded and fought for control and rationing. 
It fought the Congress Socialists who were organising food riots. 

Long before grim tragedy of Bengal woke up the people, members of the Party boldiv 
came forward to fight for people’s food. They were the first to open relief kitchens in Bengal, 
they were the first to agitate for all Parties’ Unity to save Bengal. They were the first to point 
out their accusing finger at the hoarders and unearth the hidden stocks. Thousands of them 
today are working in the relief kitchens never deserting their posts even when they themselves 
are all through starvation. Sons and daughters of Kisans, workers, middle class — all ai(> 
w'orking themselves to death. 

Brothers and sisters of Bombay, this is what the Communist Party is doing. This great 
patriotic party of the people appeals to you to contribute to the Rs 30,000 Party Fighting Fund 
and thus enable the Party organisation in Bombay to cany on its patriotic activities successfiilK 
so that our country may be saved. 

ConffTtssmen 

We appeal to you to contribute every pie you can for the Party Fighting Fund because the 
Communist Party is a patriotic Part\', because it champions the cause of national freed(;m, 
national unity, because it works for the release of Congress leaders and for National Ciovern 
ment for defence of our country' and for the freedom of our people. It has in its ranks hundreds 
of patriot.' who have sacrificed everything in the service of the National Congress and oiii 
people. 

League Patriots 

Contribute every pie you can to the Party' Fighting Fund, because the Pany stands for tht* 
freedom of India, for self-determination to Muslims, for Congress-League unity to setun* 
National Government etc. 

Patriots All 

Your contribution to the Party Fund will be the evidence of your willingness to sacrifice a 
little in the interest of all what you hold dear: 

- The release of leaders. 

- The freedom and defence of our country. 

- Food for our people. 

Pay all that you can help the Party to organise the people and rally them behind the only 
patriotic policy for our people today. A strong Communist Party will mean a stronger end a 
more united Indian people, closer Congress ~ league unity, nearer National Government. 


Hjh •<l> 



Role of the Communist Party of India 1665 



Bankim Mukheiji to Sahajanand SaraswaU 


Govt, of Bengal Office of the D.C.P. (Sp. Br.) File No. .'511/44 
(Bengal State Archives) 


Calcutta Police 
General Diary Book 

(Duplicate) 

Police Section 
Patrol out-post 

Date and hour 

Copy of our Eng. typed letter dated 12-1-44 ai Bow-bazar P.O. on 14/1/41 from Bankim 
Mukherji, President, All India Kisan Sabha, 249, Bow bazar Dt., Calcutta to Swami Sahajanand 
Sarjiswati, Gen. Secretary, A.I.K.S. Shri Sitaram Ashram, P.O. — Bihta, Patna. 


Dear Swamiji, 

1 received your wire dated 8th inst. and the letters dated 5th' & 7th January/ 'I'he telegram 
\\a.s received after Prasad Rao had left for Bihta. 

You must have received my telegram despatched yesterday. Wliat you have said, in your 
Idien* regarding the irregularity of membership forms of most ol the P.K.S.'s*^ as well as the 
non-acceptance of their membership and quota money needs being discussed by tlio C.K.C.* 
without delay and before the last date for their receipt by you expires. You also said in your 
telegram that I might call its meeting. 

Accordingly, 1 issued a telegraphic notice to the C K.C. members in the provinces tliat the 
meeting is to be held at Patna on 20th January. A letter followed explaining the notice. 

Patna was selected as the venue because I thought that would make it convenient for you 
to attend the meeting which is to be held at a 6me when it is necessary^ for you not to be far 
away from the A.I.K.S. of&ce. Bihta was not selected as I had no time to consult you about 
its suitability. 

As for the sugar cane question, I shall discuss the matter with you when we meet. In the 
meantime, I am sending by wire a modification of my suggestions to Sir J.P. Srivastava as 
advised by you. Enclosed, please. Find copy of the message. 


Yours sincerely, 

(»reetings. Bankim Mukherji 

President, A.I.K.S. 


Enclosed one copy of wire, sent to Sir Srivastava. 

Expiess telegram copy to Sir J.P. Srivastava, Central Secretariat, New Delhi dated 13.1.43. 

I find from discussion with Bihar Kisan leaders proposed levy on gum producers and 
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conimundeering cane in mill areas not acceptable to Canegrowcrs and impossible to impK- 
ment. Please modify enclosure of my letter vlOth December accordingly. 


Bankim Mukherji, 

President, A.I.K.S. 

I Poe HO. 

1 Not piinCed. 

IVovmcia] Kisjn Sabha. 

4. Crnirdi Kisan Coiituil. 



Official Notings on the arrest of Ring Leaders of 
the R.I.A.S.C. Mutiny in Egypt* (extracts) 


File No. 44/15/4't - Homo Poll (I) 

INAIi 


Home Department 


Political (I) 

Sub|eci: Communication of tlie grounds of detention to the R.I.A.S.C. personnel and revirw 
of their cases. 


Fhe follo>\ing ring leaders of the R.I.A.S.C. mutiny in Eg)pt aie at present confined in the 
Indtire jail. 


I Waiyam Singh. 

2. Sadhu Singh. 

3. Hamarii Singh Sodhi. 

4. Zafar Ali. 

o. Gurbaksh Singh. 


{'). Bagh a^\li Khan. 

7. Siraj-ud-Din. 

8. Kabul Singh, 
y. Pariap Singh. 

10. Teja Singh. 


I place on the file a draft communication which will I think seive in the case of each ol 
these ten men. One could also refer to contacts with the Kirti Communist Party and possibly 
to other individual subversive activities. I have not done so since the material on the files 
below' does not show very clearly whether all these men were Kirti contacts and what othn 
individual subversive activity they indulged ir D.I.B. should sec for comments. Would he 
indicate any individual additions which he thinks should be made to die draft communications.'’ 


S.I.L. Olver, 21.1.44. 

ai.B. 

H.D. u/o No. 44/11/44 - Poll (I) dt 21. 1.44 
Intelligence Bureau, Home Dept. 

Seen, thanks. We do not think any individual additions are necessary and it is suggested that 
the notice to each of these 10 men should issue as in the draft. We have no special information 
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which could usefully be included in any of tlie notices and, as mentioned by us recently on 
a similar case, we feel it would be unnecessary and perhaps unwise to add anything regarding 
the Communists or Kirlis, especially as the conduct of these persons as soldiers has resulted 
in their detention. 


G.AJ. Boon, 7.2.14. 

Uojne Deptt. 

H.I.B. u/o No. 32/A.9/42, dt 7.2.44 

SJ L. ' )lver, 9.2.44. 
I hav'c suggested an addition in pencil. 

V. Sahay, 10.2.44. 

If we say they took ‘An active part’, the obvious ansvvei will be tliat they should have been 
])n;secuted. 1 should prepare the wording as revised by I).S. and myself. 

R. Tottenham, 10.2.44. 

Ilarnam Singh Sodhi, one of the security prisoner in this batch, is suffering from luberculosis 
and orders have been issued for his transfer to the Sultanpur jail in Uie U.P. for treatment 
We have, however, received no information yet whether he has actually gone to Sultanpore. 
A para 2 has been added to the D.F.A. to cover his case and a copy of the D.F.A. may be 
endorsed to the Govt, of U.P. for information. For approval. 


A.N.L., 10.2.44. 


SJ.L. Olver, l().2.Tl. 


iSioiice under section 7 of the Restriction and detention ordinance 1944 (HI of 1944)“^ 

In pursuance of section 7 of Ordinance No. Ill of 1914, you Waiy^am Singh are informed 
that the grounds for your detention were tliat you were concerned in fomenting a mutiny 
which occurred in January, 1940 amongst R.l.vV.S.C. personnel semng with the 4th Indian 
Division in Fgypt and Government w’ere satisfied tliat if not detained you would spread 
disaffection and thereby hinder the successful prosecution of the war. 

2. You are informed that you have a light to make a representation in writing against tlic 
Older under which you are detained. If you wish to make such a representation, you should 
address it to the undersigned and forw^ard it tlirough th*' Superintendent of tlie jail as soon 
as possible. 


(R. Tottenham). 
Additional Secretar)' to die Govt, of India. 

Home Department 

N«‘w Delhi, tlie I2th Feb. 1944 

> More details about R.I.A.S.C. miiUny are in Chapter XV (Doc. 1, .V>, 37. 4t and 17). 

7 Such a communication was sent to all the trtlier 11 leaders. 
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D.LG. of Police to the Government of Bengal 
(appointment to A.R.P.) 


Govt, of Bengal (Home) File No. 44/44 
[Bengal State Archives) 


Intelligence Branch, C.I.l), 
13, Lord Sinha Roud. 
Calcutta, tlic 18th January IfMl. 

No. 20<U 

iioj - (R) 

To 

A.E. Porter Esq., C.I.E., I.C.S. 

Addl. Secretary' to the Govt, of BengiU, 

Home Department. 

Deal' Mr Porter, 

I'he verificaUon to 1 1 of Narendra Prasad Rayjitendra Nath of Gabkhana, Jhalakati, Bakaigau). 
a candidate for employment in die A.R.P. service at Barisal, was returned to the Disimt 
Magistrate, Bakaiganj under this office letter No. 29528/1 1()| - 43(B) dated 27.9.43, with ilu* 
remark that he was unsuitable for employment as he was reported, on reliable authontx. 
during tlu period 1931—12 to have been a member of terrorist party and to have later identilit'd 
him.self with C.P.l. activities. 

rhe District Magistrate, Bakarganj however is reluctant to discharge the man (1) becau'^f* 
he, is the son of a Sul>Dy. Collector and (2) he iS reported to be one of the best workers in 
die A.R.P. In my opinion the reasons advocated by the District Magistrate are not sufficient 
to warrant the man’s retention in service (1) for his Sub-Dy. Collector father could not keep 
him away from subversive activities and (2) it is not known to what severe test die Biu'isdl 
A.R.P. personnel were put I therefore recommend that the District Magistrate be requested 
to discharge the man. 

In this connection I would point out that the action of the District Magistrate is not in 
accordance with the instructions contained in G.O. No. 82()(1)(35) P.S. dated 8.4.43. 

Yours sinceiely 
For Deputy Inspector-General of Police, I.R 

JMR/HB. 

18.1.44. 


Hb •a> 
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Extracts from Fortnightly Report from Bombay for 
the first half January 1944 


Hie No. 7/23/43 - Home PoU (I) 
|NAI1 


Bombay 

l^crc is some evidence that the influence of the Communist party is now latlier on the 
rlt'cline, at any rate temporarily. Their unintemipted advocacy of Congress League Unity seems 
to have irritated both the League and the Congress, but their most notable decline is probably 
lUnong the students among whom the anti-Communist pro-Congress section appears to be 
getting the upper hand. At a session of the Maharashtra Young Utcraiy Conference held at 
Poona on the 8th and 9th January, the President, Anant Kanekar, condemned Indian 
Communists as political renegades and characterised them as fifth columnists. 



Official Notings on release of S.V. Ghate 
(dt 21.1.1944-1.2.1944) (extracU) 


File No. 7/23/44 - Home Poll (I) 

(NA1| 


My impression was that there had been subsequent references to the question of releasing 
(ihate after those quoted above.' They have not biren traced however and I do not wish to 
delay these papers furtlier. 

2. We should first obtain D.I.B.S.’s views. 


(SJ.L. Olver). 
Under S*^cretary'. 

IXI.B. (by name). 

H.n. u/o No. 7/23/43 - Poll (I), dt 21/24.1.44. 

Wc‘ have nothing to urge against Ghates’ release. 


Home Dept. (Mr Olver) 


G.C. Ryan 
31.1.44 


Addl. Secy, may see. This should also solve the question of Communicating the ‘grounds to 
him. 


Addl. Secy. 


V. Sahay l/J/ 
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\'es. I submitted that ciuso to HM today and he should therefore see. I don’t know that it 
is a particuliu-ly good moment to release Ghate. Ilic C.P.I. seem to be getting more ratiuM 
tliaii less obstreperous. On the other hand, 1 have never felt that these were ver)' strung 
grounds for keeping him in when the others are out. 


R. rottenhcuii, 1.2 1 ^ 

Would Addl. Secy, please remind me of the ie;tsons for (Jhate’s non release in [une 1IM2^ 1 
don’t think on notes this point are in the file. 


Addl. Seev. 


R.M. Maxwell 

\n 


Reference to earlier notes on SA' lih.iic - .\ot printed 



Communist Propaganda 


File No 7v:i - Home Pull (1) 

INAll 


Daily Digest. 
22.1 A 


Communist Propaganda 

Communist Headquarters in Bombay have circulated to all Provincial committees of the paii\ 
a model speech for parly meeting on Independence Day, to which non-party speakers are lu 
bt^ invited and at which the Congress, Muslim League and Ctimmunisl Party flags are to be 
down, rhe following are some extracts from the speech: 

independence Day liii.s year comes at a Uine when utter exUncUon faces Bengal, die land which gave 
U.S f)ur Renaissance and where wa.s born our national movement. Five million Bengalis have already 
been wiped out by the famine, which started dicre over (> months ago. lire bureaucracy, out lu hide 
the bankinpUy of its Indian policy frrim the world at large, has been saying for die la.st two moniJi' 
ihai die famine in Bengal is uvei. Ju.st the opposiie is die trudi. ‘Malaria, small pox, drop.sy, typhoid 
a host of epidemics have come in the wiike of starvation. . . . 'llie entire social, economic and faiiiih 
life of Bengal hres (Tacked up ail round ... In the towns and villages, an army of helpless women and 
children deserted bv their destiiiiic menfolk is left. Mothers are .selling their children and women ait* 
otfenng dicmselves up to prostitution, as the only way of getting a meal a day . . . Which Indian patiioi 
tan remain inrnosed by Bengal's plight on diis Independence Day? How can independence come to 
the rest tit us m India it we allow Bengal, the cradle of oui very national mov'ement, to die in dii.s 
manner in front of u.s? Wliat Bcnga]*.s fate is today shall be oui fate tomorrow in dil* veiy province 
unles.s we save Bengal . . , 'Die siime factors that led Bengal to thi? tragedy arc there among us u»o 
the same corrupt and incompetent bureaucracy the same hoarders and profiteers who coin fat profits 
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|,)i themselves out of people s food and people s iricdicino . . . There can be no counler-olfensivc from 
Iiulia to throw back the Japs from Burma as long as this tainine lasts and spreads; and not only BengaJ, 
blit no piurt of western India is secure from Jap laids and Jap thrusts so long as Burma and Malaya 
tjie not freed fronijap occupation. Nearly years back six hLindrc*d Indians wctc shot in the {a.lianwalla 
Bagh massacre, and the entire iiation-f hndu and Muslim alike leapt to its feet like one man. Today, 
live million are, already dead, tiie whole of Bengal is dying; Bf*ngaTs fale is spreading to (.thei provinces, 
tiiid yet tlie nation looks on helplessly as if notliing has happened. What is die source of this paralysis 
of a whole nation; . . . Iheie is but one leason. In the CMrlicr yeais, we inarched lb>rn victoiy to 
\i<ton' because we never forgot die lesson of unity ... A legime, condemned by woild opinion today 
sull conlinu(?s to lule over us just because it is not confionted widi a united front of naiKjnal forces. 
lh(‘ buieaucracy realises, as nobody else docs, diat the leleasc of national leaders will spell the doom 
()1 its n‘gime, it knows that nothing can prevent national iiiiitv once Gandhi and Nehru are out to unite 
ihc people and lead die battle of India s defence . Hie burc‘auciacy cannot fight corruption because 
il IS linkt'd widi the hoaj'ders as is inevitable in a buicauciatic administi alive apparatus, which has no 
uMiiaci widi the people and was built not to sc?iAe, but to exploit and suppress the people? . . . Con 
-I' ssineii and Muslim lx?aguers have to tome together iind join hands, if Bengal is to be .saved, if die 
h.ijider is to be fought and die common people* saved fioni famine In diis joint semce of the people 
will be broken all barriers of natural dislnct and suspicion . . . BengaTs agony is also oui biggest 
(ippiMhinity. Unity to save Bengal is the dooi lowjutls ielea.se of the leaders and National Government. 
\(\ei (lid iiiv bankruptcy of the imperialist buieaucracy and of its polity in India stand sei stark revealed 
h('i(Me the peoples of die world as over the issue of the Bengal huinnc . . . 'llu* so called ‘Wavell HarT 
ul living to solve the famine by purely ‘administrative measures’ bypassing the jjolitical issue is their 
Msi. then last card ;uid il is being played out in Bengal today . . 

Tlie following are some extracts from a leaflet entitled independence Day 1944 Manifesto 
of die Communist Party of India'* which is being printi'd in Bombay in English, Hindi, Marathi, 
(Iiijiati and Urdu. Provincial committees have been directed to have il translated into their 
lotal languages: 

Inilcjicndenc e Day dus ye:\T falls in the midst of die bigLc.st disa.sti?i dial has overtaken our counU-s'. 
Bi’iig.il, die cradle of our National movement, has become one vast gTa\ryard - Nabonal disunity ha.s 
im ani millions of deaths; il h«is meant desUlulion and famine all louiid. It is today the only passport 
(il die present regime to rule over our land as it likes. A regime (ondeinncd by woild opinion, a regime 
^^llKh had sUu led tottering long before die wai, rides roughshod onti us just because it is not confronted 
hv a united front of our national forces. Encouraged bv disuniiv in its arrogant denial of power, the 
1)111 eauriacy imprisoned die national leaders and iinlea’-hed die worst famine in the hisloiy of die 
rountiy It refused to release them even when then release alone would have saved millions of lives 
in Bengal. It refused to release the M;ihatma despite vorld opinion. It rcpres.sed the Congiess and 
insult.s die I^eagiie. It has denied power to bodi. Dctidlock ha^ been its one watchword, keep die jail 
.i;ates shut has been its strategy . • • Even lav of deadlock means destitution, dcadi, hunger, famine 
and threat of invasion to our people; deadlock consululcs the last onfpo.st of slaver\', maini«iined only 
1 HHdu.se of disunity in the nation's ranks. EveiT Mu.slmi voice raised in favour of release of national 
leadci's IS a big blow against the buieaucracy and for lieedom and power. Every Congress voice raised 
for srlfclrtermination to Muslim nationalities luislens nation..d unity, and the defeat of the present 
legune . . . And yet a well meaning and honest Congre.ssmen in their niter despair, ai‘e once more 
advocating the suicidal path of satyagraha and no-tax campaign, in die name of keeping on die 
sijugglo . . . To play with Satyagraha and no tax is to create nots, and aid the hoarder in starving our 
pioplo to death. It is the same path of disruption ivhich our nation was provoked into following by 
iho imperialist repression of August, 1942 . . . What do die Congress Socialists, the Fifdi Columnist 
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traitors advocate? . . . As Jai Prakasli Narain has made it dear they pin their hopes on a Japanese 
invasion. They are, therefore, afraid that with unity in national ranks, and with the release of leaders, 
their policy of relying on Japan will stand exposed; it will be denounced by Nehru as rank trcacheiT 
. . . Don't beheve the imperialist propaganda that Japan represents no danger. On the otlier hand, 
famine and epidemics, a devitalised and destitute people, constitute the biggest invitation to say aggressor. 
The danger of aggression, of vile attack, increases. The aggressor is bombing our cities, and sending 
hundreds to death . . . The progressive forces of the people of the world range themselves on our side. 
The great labour movements of Britain and America fiilly support our demand for release of our 
leaders, for National Government and national freedom. The labour organisations in Britain expose 
the imperialist lies about the Congress, about India and incessantly campaign for Indian freedom and 
stand in a common front with us against the policy of Amery and Co. Ihe great victories of the Soviet 
are smashing the thrones of all tyrants and creating conditions for the equality of nations and freedom 
for all . . . 

I. Doc. 96. 



Supdt. of Police, Madras to Dy. Commissioner of 
Police, Calcutta 


Govt, of Bengal Ofi&ce of the D.C.P. (Sp. Br.) File No. .51 1/44 
[Bengal State Archives] 


Secret 

Special Branch, C.I.D., 
Mylaporc, 
Madras, 24th January 1944. 


My dear Barnes, 

Please refer to your memorandum No. 685^K.511 of the 14th instant.' 

Prasada Rao is Nanduri Prasada Rao of Arugelanu, Veeravalli, Krishna district. He is an 
active and prominent communist member of the Andhra Provincial Communist Party. He 
was bound over in 1939 for fomenting, agrarian trouble and in 1941 was sent to jail for being 
in possession of prejudicial literature. On release from jail his movements were restricted but 
the order was cancelled when the ban on the Communist Party was raised. 


Yours sincerely, 

(W.F.A. Hamilton) 
Supdt of Police, S.B., C.I.f). 

P. Barnes, Esq., I.P., 

Dy. Commissioner of Police, 

S.B. Calcutta. 


I . .Not printed. 
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Official Notings regarding Communist Propaganda 
(extracts) 


File No. 7/23/43 - Home Poll (I) 
[NAI] 


It would be interesting to follow up the results of the Communist propaganda' and see how 
many of the set speeches were actually delivered. 

R. Tottenham 
25/1. 


(Note in the Intelligence Bureau, H.D.) 

We have had no reports touching on the precise point raised by Home Department Meetings 
held by the C.P.I. on ‘Independence Day’ were reported from Calcutta, Bombay Akola, 
Nagpur and Jubbulpore, but we have had no comment on the tone of the speeches and no 
prosecutions seems to have been launched. In other provinces, the communists were prevented 
from celebrating the day on any scale either by general prohibitory orders or by special orders 
directed to the communists themselves, but in three districts in Madras thirteen communists 
were arrested for defying the ban and in Calcutta four minor communist workers were arrested 
for taking out a small procession with a Congress flag. It is noteworthy that in many places 
the communists were more to the forefront than Congressmen on Independence Day , their 
meeting in the Calcutta which was held under license was the largest in the city. Nevertheless 
they seem to have received very httle support or encouragement from Congressmen anywhere. 

The ‘Independence Day Manifesto’ mentioned in the second part of our Digest was 
distributed in Bengal, Assam, Benares, Jhansi. Akola and Andhra and a few arrests were made 
in the U.P. in this connection. The processionists arrested in CalcutU were also attempting to 
distribute leaflets based on this manifesto. Incidentally, the Punjab Government forfeited a 
security of Rs 500 from a Lahore press which printed the communist Student’s Federation 
‘Independence Day pledge’ quoted in our Daily Digest, dated 28th January, 1944. 

G.C. Ryan 
Assistant Director (R). 

28.2.44 

Home Department (Mr Olver) 

D I B. U.O. No. l/BoV44, dated Feb, 28, 1944. 


1 Reference to Doc. 88 above. 


<*>• *|l» 
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Extracts from Fortnightly Report from Punjab for 
the first half of February 1944 


File No. 18y^44 - Home Poll (I) 
[NAIj 


3. Political — (a) Communists: Whether or not Communists have been influenced by increas 
ing Akali propaganda denouncing them as atheists, they have begun to realise that their 
methods of tackling the Akali problem and their attitude of opposition to the Azad Punjab 
scheme are producing no results and it appears that they are now thinking of revising their 
policy towards the Akali party' with a view to using the Akalis as a weapon for their own ends. 
This policy, if adopted, will accept the Sikh demand for self-determination and the previous 
Communist slogan of Congress-Muslim League unity will be expanded to include the Akalis. 
llie Communist aim will be to make the Akali party, which they recognise as the most 
powerful Sikh party in the Punjab, into a strong democratic national organisation of tlie Sikhs 
and they will presumably employ their familiar methods of selecting suitable members to do 
propaganda and make contacts, enter die party through sympathisers and finally capture it 
by overthrowing the present leadership. In this last endeavour they will probably have the 
sympathy, if not the active assistance, of the Nagoke group and of other nationalist Sikhs who 
are showing signs of dissatisfaction with Master Tara Singh leadership and who are jealous of 
the influence of his chief lieutenant, Giani Kartar Singh. 

During the fortnight Communists have been mainly preoccupied with their contest against 
Akalis in the Punjab Assembly bye-election at Montgomery. The initial impression was that 
the Communist candidate stood a good chance of winning, but later reports indicate that the 
Akali nominee has won by something over 1,300'votes. 



Extracts from Fortnightly Report from Orissa for 
the first half of February 1944 


File No. 18/2/44 - Home PoU (I) 
(NAI] 


The controversy over the statement issued by Sri Jagannath Misra, said to have been on behalf 
of several Congress members of the Legislative Assembly, sdll continues. Three Congress 
M.L.A.S, who are detained as security prisoners and who some time ago issued a statement 
that they are prepared to follow the policy of the Communist Party in Orisia and help the 
Government in solving the food problems, have now been dehnitely repudiated by the 
Headquarters of the Communist party in India. The Headquarters have also made it clear 
that there can be no question of persons professing allegiance to the Communist party joining 
the Ministerial party, and that they can only support a genuine coalition Government in which 
the Congress and Muslim league are represented. 

Communists — Biswanath Mukhetji* of the Communist party in India has left Orissa after a 
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protracted visit During his stay, he had discussions with Mr A.V. Tliakkar and other members 
of the Servants of India Society on the subject of relief work and the Government’s procurement 
plan. He was apparently deputed to Orissa to re-organise the Communist work here and direct 
the local Party’s policy along the right lines, but information received seems to indicate that 
he has led the Communists into closer co-operation with the Congress. He addressed a public 
meeting in Cuttack district on the 4th February, at which he referred to the economic situation 
in Bengal and Orissa, which, he asserted, die Provincial Governments had failed to deal with 
adequately. He made the usual appeals for the release of the ‘national political leaders’ and 
for the unity of political parties, and informed the audience that the Congress was far from 
being dead or even dormant. 



Extracts from Fortnightly Report from C.P. & Berar 
for the first hdf of February 1944 


File No 181^2/44 - Home Poll (I) 
[NAI] 


llie Bolshevik party of India also held a meeting under the Presidentship of Vishwanath 
Dube' at which demands were made for the witlidrawal of the Congress resolution. The 
Communists present at the meeting opposed the demand and accused the Bolshevik party of 
being the paid agents of Government. 



Extracts from Fortnightly Report from Madras for 
the first half of February 1944 


File No. lgy2/44 - Home Poll (I) 
[NAI] 


Communists — The communists continued to make propaganda with reference to the present 
condition of Bengal. They are now attempting to gain popularity witli the public by intensive 
agitation as regards Government’s firewood rationing policy notably in Madras city itself and 
in Coimbatore districL Five communists in West Godavari are being prosecuted for violating 
the Independence Day ban order. 
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Official Noting by G.C. Ryan (dt 1.2.1944) (extracts) 

File No. 7/23/43 - Home Poll (I) 

(NAI) 

Intelligence Bureau, Home Department. 

Home Department may be interested in the following copy of a secret report, dated 24.1.44, 
received from Sind C.I.D. regarding the publication of a Calender' (copy attached) by die 
People’s publishing House, Bombay (owned and controlled by the Central Committee of die 
C.P.I.) 'fhe report was addressed to the chief Secy. Govt of Sind. 

i send herewith one of two calendars found in a registered book post packet addressed 
to Com. Kazi Majtaba ejo Labour Union. Office, Katcheri Road, Karachi. The sender is die 
Progressive Book Club Marxist Booksellers, Publishers & News Agent, Communist Head- 
quarters, 1 1 McLeod Road, Lahore. 'Fhe calendars are published by the Peoples Publishing 
House and printed at the New Age Printing Press, 190-B Khetwadi Main Road, Bombay- 4. 

2. The calendar bears two bust photographs of Lenin and Stalin in profile and each 
month’s page contains foot notes on either side memorable dates. Inter alia attention is invited 
to the following; 

(1) Und-r January 26th Independence Day there is a foot note containing a part of the 
Independence Day pledge. 

(2) March 23rd, Execution of Bhagat Singh Sukhdev and Raj Guru (1931). 

(3) April 13th, Jallianwala Bagh Massacre (1919). 

(4) Under April there is a foot note entitled ‘National Week’ The 6th and 13th April must 
for ever remain green in India’s memory’ . . . 

(5) April 25th, ‘withdrawal of military and police from Peshawar after refusal by Gharwali 
Platoons to ftre on their brother Indians (1930)’. 

(6) May 10th ‘Mutiny begins at Meerut (1857). 

3. Since the calendar contains a part of the Independence Day pledge besides other 
objectionable references it is clearly a prejudicial document. The registered packet has therefore 
been detained by me under Rule 21, Defence of India Rules, 1939. It is suggested that action 
under Rule 40(1 )(e) might be considered by the Government’. 



(G.C. Ryan) 
Assistant Director (R) 

Home DepartnunL 
D.I.B. i0> No. 1 l/Bo^44. 

1 . Not printed. 


<»• •«> 
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Independence Day call from the C.P.L' 


File No. 1/23/^^ - Home Poll (I) 
[NAIl 


INDEPENDENCE DAY 

Call to all Patriots. 

Manifesto of the Central Committee of the Communist Party of India 

Wipe Out the Infamy of Disunity: 

Pledge to Break the Deadlock 

Independence Day this year falls in the midst of tlie biggest disaster that has overtaken our 
country. Bengal, the cradle of our National Movement, has become one vast graveyard. Families 
have been wiped out, Entire regions have been depopulated, whole villages made desolate. 

Five millions of our countrymen have perished because we, tlieir compatriots, could not 
rescue thr food for them from the hands of the profiteers, because the hoarders withheld it, 
because the bureaucracy was too incompetent to procure it 

We were not able to unite our people to rescue these five millions from death, when they 
could have been rescued, we were not able to move tlie vast mass of Muslims when Gandhiji 
was dying inch by inch last year. Our failure to unite nearly cost us the Mahatma’s life, our 
failure to unite has already cost us five million innocent lives in Bengal. 

When we think of this, fellow-Congressmen, all of us have to hang down our heads in shame. 

National disunity has meant millions of deaths; it has meant destitution and famine all round. 
It is today the only passport of the present regime to rule over land as it likes. A regime 
condemned by world opinion, a regime which had started its tottering long before the war, rides 
rough-shod over as just because it is not confronted by a united front of our national forces. 

Encouraged by disunity in its arrogant denial of power, the bureaucracy imprisoned the 
national leaders and unleashed the worst famine in the history of the country. It refused to 
release them even when their release alone would have saved millions of lives in Bengal. It 
refused to release the Mahatma despite world opinion. It repressed the Congress and insults 
the Ijeague. It has denied power to both. Deadlock has been its one watchword, keeping the 
jail gates shut has been its strategy. 

Outpost of Slavery 

Completely isolated from the people, realising its weakness before any united demand, it 
desperately clings to deadlock, to retention of Congress leaders in jail, as the only chance of 
preventing our march to National Government and Freedom. 

It pretends to solve the food-crisis without a political settlement; it only accentuates it and 
unleashes a new war epidemics, threatening to ruin the whole country; its policy saps the 
morale for defence and production and threatens to hold up the entire country. 

In short, every day of deadlock means destitution death, hunger, famine and threat of 
invasion to our people, deadlock constitutes the last outpost of slavery, maintained only because 
of disunity in the nation’s ranks. 
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lliere is no marching forward for our country unless the policy of deadlock, the policy of 
retaining the Congress leaders in jail is defeated; unless the leaders are released to unite our 
people for food and national defence. 

Self-determination Means Unity 

Independence Day calls upon every honest man to work for uniting our people to secure the 
release of leaders and defeat the bureaucracy. It calls upon every Congressmen to work steadilv 
to secure overwhelming Muslim support for the release of MahaUna Gandhi and Pandit Nehru, 
it bids him to inspire confidence among the Muslims that the release of leaders will lead to 
unity' and full acceptance of their right of self-determination. 

Every Muslim voice released in favour of release of national leaders is a big blow against die 
bureaucracy and for freedom and power. Every Congress voice released for self-determination 
to Muslim nationalities hastens national unity, and the defeat of the present regime. 

Any other path is the path of famine, of deaths, of starvation, of succumbing to bureaucratic 
provocation, of rendering the country helpless before Japanese invasion. 

Whither Fellow-Congressmen? 

And yet a few well-meaning and honest Congressmen in their utter despair, are once niou* 
advocating the suicidal path of satyagraha and no-tax campaign in the name of keeping struggle 
They turn their backs on the task of building national unity, they turn their backs upon 
defence against Jap invasion, they turn their eyes from the grim food situation and the massacre 
of thousands; they have no plan of saving people's food from the hands of the hoarder and 
of protecting them from the consequences of bureaucratic bungling. They do not advocate 
united action of Hindu and Muslims in order to save our people from hunger. Despairing of 
unity, they advocate satyagraha no tax. 

In the earlier years satyagraha united our people against the bureaucracy and strengtheni'd 
our striking power. 

In the present situation, where does it lead.^ 

Docs it unite the Hindus and Muslims or does it divide them more and more! Does ii 
enable us to defend our country, and defeat the bureaucracy's policy of deadlock! 'I'he htsi 
eighteen months show that to play with satyagraha in the present situation is to aid the 
bureaucracy in crushing our people, to intensify the food famine, and paralyse national defence. 

To play with satyagraha and no-tax is to create riots, and aid the hoarder who is starving 
our people to death. 

It is the same path of disruption which our nation was provoked into following by the 
imperialist repression of August, 1942. 

Path of Traitors 

Congress Patriots! When unity and release of leaders is the key to the situation what do the 
Congress socialists advocate! 

They represent the demand for release of our national leaders as a compromise with the 
Government. Release of Gandhiji and Nehru, they say, will strengthen the Government and 
weaken the people. They propagate against Congress League unity, and to justify it they 
circulate the lie that the Muslim League is a tool of the British Govemmeat They thus sow 
further misunderstanding between Congressmen and Muslim Leagues and Strengthen despmr 
and defeatism about unity. 
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Their policy aids and abets the bureaucracy. ITieir aim is simple. As Jai Prakash Narain 
has made it clear, they pin their hope on a Japanese invasion. They are tlicrefore, afraid that 
witli unity in national ranks, and with the release oi leaders, their policy of relying on Japan 
will will stand exposed; it will be denounced by Nehru as rank treachery; they are afraid that 
a united India will march to resistance against Japan and that their plans of selling die country 
to Japanese imperialism fail. 

That is why they pose as uncompromising fighters and rave against unity, and denounce 
the demand for release as compromise with Government. 

Af^ainst the Aggressor 

Fellow-Patriots! Our nation, robbed of its leaders, is facing the gravest crisis today. On the 
borders of Bengal, reeling under the death-blow of famine, lurks the cowardly aggressor who 
has committed every kind of atrocity in China. Do not believe the imperialist propaganda 
that Japan represents no danger. On the other hand, famine and epidemics, a devitalised and 
destitute people, constitute the biggest invitation to any aggressor. 

The danger of aggression of vile attack, increriscs, the Aggressor is bombing our cities and 
sending hundreds to death. Tlvdt aggressor has to be unitedly resisted at all costs - to save 
our people. 

Battle for Food 

On top of this comes the internal danger of country, Famine. The shadow of deatli lengthens 
over the entire land, Famine, pestilence, epidemics - all together tlireaten to slay by the 
million, and entirely ruin our country. 

Five million have already perished in Bengal for want of food. The same fate awaits every 
province, the whole of India, if Congressmen do not unite our people, and call upon every 
Hindu and Muslim to protect the bread of his family and the milk of his children. 

Independence Day Calls 

Congressmen! In the name of every party that has fallen in the sacred cause of independence, 
in the name of the five millions who perished in Bengal, the Independence Day bids you to 
lead the battle for food, to call upon the League to join you for the single aim of saving our 
families from destitution and death. 

It calls upon you to embark on a joint campaign against the hoarders, against his power 
to send people to death, and to demand rationing, price-control and control of stocks to ensure 
a square meal for all. 

It calls on you to see that the rich do not batten on food while tlic poor stai-ve to dcadi, 
that none starves because of bureaucratic bungling while there is ample food in tlie country. 

It calls upon you to ask the peasant to sell all his surplus grain to authorised agents, and 
to see that the plan for control of crops, started by the Government, is not allowed to be 
mined through bureaucratic incompetence but succeeds in the interests of ail. 

It is your responsibility to see that this years’ crop does not go into the hands of the 
hoarders; otherwise the grim fact of Bengal will be repeated all over. Only a joint front and 
join activity of the Congress and League patriots will its safety. 

Towards National Government 

Out of such a joint front will grow not only unity for food, but also unity for the release of 
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leaders, and for National Government — our irresistible sanction before which the bureaucratic 
resistance must crumble. 

Congressmen working in the forefront of the food struggle will be the most convincing 
argument to secure Muslim support for the release of national leaders, the Joint work in the 
service of our countrymen will remove Congress misunderstanding about the League and its 
demands. The batde for food will really become the battle for power and freedom. 

Independence Day this year bids us to wipe out the infamy of disunity, which keeps the 
bureaucracy in power, holds the leaders in jail, and makes us helpless witnesses of millio ns 
of deaths. 

If bids us to raise the banner of Congress — League unity to defeat the bureaucracy’s policy 
of deadlock, to release the leaders, to secure food for our people and establish National 
Government of national defence. 

No Reason for Despair 

Congressmen! Shall we sit with folded hands thinking that unity is not possible when ruin and 
death stare us in the face! 

Shall we despair of unity when 100 million Muslims are awakening to national consciousness 
and declare their resolve to liquidate Imperialism! Should we commit the crime of turning 
our back on unity when to unite is to win! Should we play with satyagraha which in the 
present circumstances only disrupts our ranks! 

We are Winning 

The pro<;ressive forces of the peoples of the world range themselves on our side. 

The great labour movements of British and America fully support out demand for releases 
of our leaders, for national Government and national freedom. The labour organisations in 
Britain expose the imperialist lies about the Congress, about India and incessandy campaign 
for Indian freedom and stand in common front with us against the policy of Amery & Co. 

The great victories of the Soviet are smashing the thrones of all tyrants and creating 
conditions for the equality of nations and freedom for all. 

Away with despair and frustration 
Forward to the irresistible unity of our people 

Of the Congress and the League, for food, defence and release of leaders! 

(Notes in Intelligence Bureau) 

The attached copy of a leaflet, issued by the C.C., C.P.I., in connection with Independence 
Day, is forwarded to Home Department for information. It has been treated as a ‘prejudicial 
document’ by the Sind C.I.D. who have withheld a packet containing 100 copies, sent from 
Bombay, under Rule 21 of D.l.R. and have suggested to the local Govt to forfeit it under 
Rule 40 (1) (e) of the Defence Rules. 

2. The Independence Day Manifesto of the C.C., C.P.I. has also appeared in issue No. dO 
dated 23.1.44 of the ‘Peoples’ War’. 

(G.C. Ryan) 
Assistant Director (R) 

Home Department (Mr Olver) 

D.I.B. U.O . No. ll/BoV44 dated Feb. 4, 1944. 

I. This 'Independence Day Call’ closely follows the ‘communist propaganda’ (Doc. 88) —.Ed. 
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C\^ • Official Note on the Communists’ Independence 
\j / • Day call 


File No. ~ Home Poll (I) 

[NAI] 


Home Department 

I am inclined to think that action against this,* if taken at all, should be by an all-India order. 
Wc should I think be justified in asking Sind to hold hand until we have come to a decision 
and it might be worth sending them a telegram to (his effect, unless of course we decide at 
once to pass an all-India order of proscription. I have little doubt that proscription under 
Defence Rule 40 (1) (e) would be fully justified. 


4.2.44. 

(SJ.L. Olver) 

1. Rci'rr.*. Hoc. 96. 



Official Notings regarding the Manifesto of the 
Communists^ (dt 5.2.1944-6.2.1944) 


File No. 7/23/43 - Home PoU (I) 
[NAI) 


I think we can safely proceed on the assumption that Provinces generally (if not including 
Bombay also) accept the position that a Provl. order of forfeiture under Rules 40 (1) (e) should 
be followed in all Provinces. 

'Fhe next question is, ought we to take action ourselves (if action is considered necessary) 
or leave it to or suggest to Sind & Bombay to take action & inform other Provinces so that 
they may confiscate these papers. 

There is a lot in this manifesto which suit us & I wouldn’t take action here. There is no 
need for us however to prevent Sind from taking action if they wish to. 


Addl. Secy. 


V. Sahay. 
5.2. 


It is too late now in any case to prevent circulation of copies of the Independence Day issue 
nf People *s fVar — but if any prov. Govt, finds it necessary to prevent circulation of the leaflet 
^nd inform other Govts that they have done so, it may have some effect. I don’t think it is 
for us to initiate action — in fact we have just told the Bombay Govt, that it is their job to 
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deal with the People’s War., C.P.I. Publications — and although the language of the manifestc) 
is certainly most intemperate and, in places, objectionable, there is some good stuff in it 

R. Tottenham 

6 . 2 . 43 . 

1. Doc. 9t;, 



Official Notings regarding release of Communist 
Prisoners (dt 5.2.1944-10.2.1944) (extracts) 


File No. 7/23/43 - Home Poll (I) 
(NAI) 


Home Department 

In our letter No. 7/23/43 - Poll (I) of 8th June, 1942,' we announced our intention to revise 
our policy towards the Communists, in view of their change of front, to legalise the Communist 
Party and to release all Central Government Communist security prisoners with the exception 
of Dange, Ghate, Badiwala, Ranadive, Bharadwaj and Sher Jung. These six leaders were 
retained in detention partly because as in one case of, for instance, Sher Jung — they had 
terrorist records, there was some doubt as to the genuineness of their adherence to the part)' 
line, paidy as hostages since it was felt that to rele^e all the leaders immediately would leave 
Government with no hold over the party; but principally of account on their greater organisa 
tional capacity, it being felt that until it was more clearly demonstrated that the new pro-war 
party line was genuine, the release of such proved underground organisers would be dangerous. 

2. Of these six prisoners, Ranadive was released in July, 1942, it being eventually decided 
to include him along with the other leaders in the main release. Bhardwaj was released in 
January, 1943, on grounds of health. After developing tuberculosis (see serial Nos 31, 32 and 
42 in File No. 7/15/42 - Poll (I). Dange and Badiwala were released in February, HMd; 
Badiwala’s release was necessary on grounds of health and as the Bombay Government had 
already recommended the release of both these prisoners, this was made the occasion for 
releasing Dange also (see particularly serial Nos 28, 35 and 37 in File No. 7/15/42 - Poll (I). 

3. There remain only Sher Jung and Ghate. In the case of the former, D.I.B. has advised 
against release owing to his terrorist associations and past activities and final decision has been 
held over pending his reply to the notice communicated under section 7 of Ordinance No. III. 
The latter case is now for orders. 

5 . 2 . 44 . 
(SJ.L. Olver) 

V. Sahay 
7/2 

Addl. Secy. 

As I said before there has been some confusion between Ghate (Madras) Dange (Bombay) 
D.I.B. has never been strongly opposed to the release of the former — the man now in issue 
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— but he was always opposed to the release of Dange over which we were rather bounced 
by the Bombay Govt., I think. 

R. Tottenham. 

7/2. 

Presumably Ghate is now due for a notice of the grounds of his detention under Ordinance 
111. 1 think it would be appropriate to await his representation, if any thereon deciding whether 
to release him. 


Issue the notice at once which was prepared on the other file. 


1 Not pnnlcd. 


V. Sahay 
10/2 


R. Tottenham. 
10/^44. 



Official Notings on Intelligence Chief Ryan’s 
note (dt 7.2.1944-8.4.1944) (extracts) 


File No. 7/23/43 - Home Poll (I) 
[NAIJ 


Home Department 

"Diis seems a most unimaginative and unintelligent police report,' since on the whole the 
calendar and its footnotes are in no way prejudicial and it cannot be contended that the 
general intention or effect is likely to be prejudicial. It is I am afraid an example of the 'give 
a dog a bad name and hang him’ attitude against the Communists which we arc opposing. I 
do not think we can do anything about it, however, at this stage, though if Sind did issue an 
order under Defence Rule 40 (1) (a) we might perhaps protest mildly; I doubt whether even 
this would be worth it, however. 


(SJ.L. Olver). 
7.2.44. 

D.S. (I). 

The reference to the Garhwalis conduct at IVshawar & the mutiny of 1857 as events to be 
remembered does I think make this a prejudicial report in the strict sense, but I agree that 
no action by us is necessary. 


Addl. Secy. 


V. Sahay. 
7.2. 
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I agree with D.S. 

I am afraid the C.P.I. try to go as near the line as they can. 

R. Tottenham. 

7.2. 

D.I.B. may see, & return these papers to us for record. 


SJ.L. OJver. 

Under Secretary. 

8.2.44. 


1. Document No. 9/i. 



Official Note on U.P.’s report of Communists’ 
celebration of Independence Day (dt 15.2.1944) 


File No. 7/23/43 - Home PoU (I) 
[NAI] 


lYie U.P. report on the Communist celebration of Independence Day in that Province at page 
17 of the intelligence folder below* may be seen. The police have as a "Whole — and perhaps 
naturally — not taken very kindly to the change of policy towards the Communists; we have 
recently seen police reports from Madras' which exhibited perhaps a certain bias against (he 
Communists (these reports should incidentally have been included in the intelligence foldet 
and must be obtained and placed on that folder), and one may therefore perhaps discount a 
certain amount in assessing police reports on Communist activities. Nevertheless, even with 
this discount, I think the U.P. report, coupled with the objectionable tone of recent issues of 
the People 's IVar, particularly of course the Independence Day issue, give cause for anxiety. 
I do not suggest that there is any question of a stage having been reached where reconsideration 
of our policy towards the Communists is called for. But I do think that the situation calls for 
review. I note that the last periodical survey of Communist activities from D.I.B. covered the 
period July — October, 1943 and I would suggest that the first step might be to ask D.I.B. 
whether he could let us have a further survey fairly shortly. 


1 . Not printed. 


(SJ.L. Olver). 
15.2.44. 


<*>■ 4 » •<*> 
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Report of a meeting held on 15.2.1944 of the 
CPI at the Calcutta University 


File No. 7/23/43 - Home Poll (I) 
(NAIl 


(Note in Intelligence Bureau) 

Secret. 

The attached copy of a secret report dated 17.2.44, received from Calcutta Special Branch, 
regarding a meeting held in Calcutta on 15.2.44 under the auspices of the C.P.l. to protest 
against the imposition of a ban on Mrs Sarojini Naidu, is forwarded to Home Department for 
information. 


(G.C. Ryan). 
Assistant Director (R). 

Home Department (Mr Olver). 

D.I.B. U.O. No. 3/BoV44 - dated Feb. 25, 1944. 

R. Tottenham. 

26/2. 

President 

Arun Das Gupta 
Kumud Biswas 
Sadhan Gupta 
Anila Debi 

(Mahila Atma Raksha Samiti) 

(also Present) 

Jolly Mohan Kaul 
Nripen Chakrabartti 
Gopal Acharya 
Hrishikesh Banarji 
Pramode Das Gupta 
Saroj Mukheiji 
Sushil Kunt Agrami 
Surcsh Basu 
Subash Mukhaiji 
Dhiren Dhar 
Annada Dhar 

Annada San^ Bhattachaiji 
Abdur Rezak Khan 
Muhammad Ismail. 

At a meettng (1000 tnrlnHing about 39 women) held on 15.2.44 at the Calcutta University 
Institute with SOMNATH LAHIRI as president, the speakers condemned Imperialism for 
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imposing a ban on Mrs Sarojini Naidu who merely repudiated the charges against the Q)ngress 
viz. that it was projapanese and was responsible for acts of sabotage since 9th August, 1942, 
and denounced the activities of the C.S.P., F.B.,* and other political groups which misled the 
people by carr)ing on mischievous propaganda in the name of the Congress. 

7'he meaning of the statement issued by Mrs Naidu had also been distorted. 

Arun Das (jupta (BPSF^ old) remarked that this ban on Mrs Naidu came as part of the 
‘Wavell plan' which could better be called a ‘Wavell plot’. Unless this plot was frustrated, the 
country could not be saved. The problems before the country would never be solved unless 
and until the people achieved political freedom and power. He characterised the capitalists 
as 'Agents of Death’ for opposing the rationing scheme. 

Kumud Biswas stated that Imperialism gagged Mrs Naidu so that Mr Gandhi message and 
view's might not be made known to the people. Imperialism had carried on repression in the 
country. He bitterly criticised the British Imperialism and Mr Amery, in particular for their 
attitude towards the Congress, for not releasing Mr Gandhi while on hunger strike and for 
not allowing Mr Sapru and Mr Phillips to interview him. In conclusion he remarked that the 
congress was not dead — it could not be suppres.sed by gagging Mrs Naidu or imprisoning 
other leaders. 

Sadhan Gupta observed that the Bureaucracy had planned a conspiracy against die congress 
and tried to denigrate it before the eyes of the world. He appealed for national unity to end 
the deadlock and to carry the message of Mrs Naidu throughout the country. 

Anila Debi of Mahila Atma Kaksha Samiti asked the women to stand by their brothers in 
the fjght for freedom in solving the deadlock and in ending the repressive policy of the Govt 

President deplored that there was no clear-cut indication in Mrs Naidu’s statement as to 
how the people of the country were to continue the struggle for freedom, solve die deadlock 
and effect Hindu — Muslim unity. He also bitterly criticised the political groups which distorted 
the statement of Mrs Naidu to mislead the people of the country, and tried to carry on false 
and mischievous propaganda against the communists. A Congress flag, a Muslim League flag 
and a CPI flag were displayed in the meeting. 

Appropriate slogans were shouted. 

N.B. No permission was obtained for the meeting and the reason is apparent in the tone 
of the speeches, w'hich are decidedly more anti-Govt. than speeches generally made 
at CPI meetings. 


1 forward Blf)c. 

2. Bengal Provincial SludenLs Federation. 


<»• 4 * •«> 
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Regarding Bolshevik Party of India 

Govt, of Bengal olBce of D.C.P. (Sp. Br) File No. SK5 11/44 
[Bengal State Archives] 

C. 147 

16.2.44 

140. Bolshevik Party of India 

Tlic Polilbureau has disbanded the Bengal Committee of the Party. A secretariat has been 
formed with Barada Mukutmani, Amar Naskar, Mani Bishnu Chaudhuri and Dinanath Gupta. 
Besides these the following have been taken in the Bengal Committees. 

(P r*inen Sen (incompletely identified) of Dacca. 

(2) Bimal Mahalanabis of Belgharia 

(3) Naresh Das Gupta 

Santosh Ghosh, Nunda Basu and Khagen Ray Chaudhuri have been eliminated from this 
Committee, so also the candidate member Kesto Ghosh. 

Promode Sen’s plan is to eliminate all their opponents from the various Committees of the 
Party before the Congress of the Party in May next, so that they may have delegates to the 
Congress according to their choice and dius be able to stress their view point in the congress 
session. Their policy is bound to disrupt the Party. It would not be surprising if almost all the 
intellectual members of it will leave the Party due to the uncompromising attitude of Promode 
Sen and Biswanath Dubey and their group. 

Bijan Banaiji (mentioned in 1943 Oct. para 34), could not go to Russia. He returned to 
Calcutta in the 3rd week of December, 1 943. He is now working in the Party Press at Kasba, 
24 Parganas. 

IR, 5652 

17.2.44 

Shishir Ray,' General Secretary, 64, Chittaranjan A\ enue, Calcutta has sent copies of Central 
Circular Nos 30 and 31 (intercepted on 17.2.44) to Comrade Laxmanpure, Juno I'ukugunge, 
House No. 10, Indore, Holkar State and several others. 

Com. Laxman Pane, June-Tuko Gunge, House No. 10, Indore, Holkar State. 

Com. Sukhmoy Bose, Secy. I.Abour Party, Calcutta Laundry, Lotijhil Muzaffarpur, Bihar. 
Com. Nagendra Bhattachaiya, Labour Party Office, Karim Mansion Room No. 31, P.O. 
Sakchi, Jamshedpur. 

Mrs Sita Mukhaijee, Sovan Bhavan 760, Parsi Colony, Dadar, Bombay. 

Com. Umar Faruq, Vill. Malikpur, P.O. Sherpur, Dt. Hazara, N.W.F.P. 

Com. Atulya Mazumdar, Sylet Labour Party, Zinda Bazar, Sylet, Assam. 

In the former circular it has been stated that the session of the All India Kisan Sabha 
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Conference will be held on the 12th March, 11)44. Those comrades who have been elected 
delegates to the above conference should reach Bezwada by the 8th March positively. 

In the latter circular all the cells, and local District and Provincial committees have been 
instructed to introduce numbering on letters in their correspondences with the General 
Secretary or the Central Office. 

1 An alternative spelling of Sisir Roy — Ed. 



Extract from the Minutes of the meeting of the 
official Representatives . . . 24th & 25th January 
1944 at Lucknow, in connection with the Agenda 
of the 4th Standing Labour Committee meeting 


File No. 7/23/43 - Home Poll (I) 
fNAI] 


Communiat Activities and Labour 

Mr Brislee pointed out that some communist parties in Madras were imt genuine in tlicir 
professions of support for the war effort Some Communist Union tried to create difference 
betu'een employers and workers without justification and it was desirable that Government of 
India should issue a directive in the matter. 

Mr Pedley stated a that they could not stigmatise the party as such. The communists stood 
openly in favour of the war effort, and it depended very' much upon the individual communists 
in the area concerned. 

Mr Mudaliar from Mysore stated that their experience of the Communists in the Kolar 
Gold Fields was not a happy one. The Communists showed outwardly that they were for tlic 
war effort, but in practice attempts to create a rift between employers and workers. 

Mr Amin-ud-Din from the Punjab said that tlie Communists were genuine in the ‘war effort’ 
but they also wished to consolidate their position in the countiy. 

Mr Hughes said that in Bengal they found the communists helpful. 

(Mr Miiza of Hyderabad and Mr Gupta of Gwalior were also of the opinion that communists 
were generally helpful in the war effort.) [The statement of Mr Mirza and Mr Gupta are ^iven 
below under the head - Corrigendum - Ed,] 

Mr Nimbkar explained the creed and the principles of the party, and doubted the usefulness 
of a party avowedly based on the principles of class struggle and revolution. ITiey were no 
doubt consolidating their position. 

Mr Prior explained that the views of the Government of India were contained in the Home 
Department Circular on the subject. It was not possible for the Government of India to give 
any general directive; the object clearly was war production should not suffer. 

Mr Brislee stated that in the circumstances they should take the slogans of the communists 
at their face value and act on them. 



Government of India. 
Department of Labour. 

No. L.C. 2.175. 
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Dated New Delhi, tlie i2th May, 194'!. 

Corrigendum 

Subject: Minutes of the meeting of the official representatives held on the 24th & 25th January 
1944 at Lucknow forwarded with this department No. LC.2, dated 18th February 1944. 

Substitute the following for the sixth sub-para under tlie heading ‘Communist activities and 
Labour’ on para 2: 

‘Mr Mirza of Hyderabad stated that the Communist of Hyderabad professed that they were 
working for the war effort, but were in practice creating labour unrest on any small pretext 
Mr Gupta of Gwalior observed that apparenUy judging from their slogans, the Communists 
.stood for increased production and thus supported the War effort’. 

Under Secretary to tlie Government of India. 
To 

1. The Governments of Hyderabad, Gwalior, Mysore, Indore, Baroda and Travancore. 



Circular Memorandum on prohibited literature 


Govt, of Madras Pub. (Gen.) Dept. 1941 - File G.O. No. 1218 
[TNA] 


Secret, 

Special Branch, C.I.D., 
Mylapore, 
Madras, 24th February 1944. 


Circular Memorandum 

Prohibited Literature 

Reference this office circular memorandum Nos 1488/C of the 23rd March 1943* and 6463/C 
of the 14th October, 1943. 

2. With the Supersession of the General Communist Notification No. 61 of September the 
10th, 1932, by Government of India Finance Department Notification No. 3 dated 21.1.43,"^ a 
copy of which was attached to this office circular Memorandum No. 1'188/C dated 23.3.43 
some misconception appears to exist in the treatment of prohibited publications, particularly 
in relation to literature which is disseminated in India despite tlie import ban. 

3. The list of prohibited publications is based on instructions from the Director, Intelligence 
Bureau, New Delhi, who in classifying each publication considers not only its contents but 
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the possible effect of undue publicity if a widespread ban were to be enforced. In other words 
if a harmful book can effectively but unobtrusively be banned he commends this course but 
where publicity is inevitable he considers that it is often better to ignore a book even though 
its contents are objectionable. 

4. Ordinarily very little publicity arises out of the confiscation of literature banned under 
section 19 of the Sea CXistoms Act as this is normally done during transmission. Literature 
which has escaped the Customs and postal net at ports however, gives considerable trouble, 
for once on sale to the public or in the possession of interested parties, seb.ure only aggravates 
publicity and spreads the book's reputation. The police have no power under the Sea Customs 
Act or any other substantive law to seize literature prohibited under the General Customs 
Notification, and the most they can do is to move the Customs authorities to seize such 
literature under section 178 Sea Customs Act or to have a search made, wherever it is ‘secreted’ 
under section 172 Sea Customs Act, but in practice however these devices are rarely expedient. 
It may be occasionally possible for the police to prevent the further circulation of objectionable 
books by discreetly advising well-disposed booksellers to withdraw such publications from 
sale, but the danger of publicity still exists and must always be considered. 

5. Greater difficulties arise in regard to the republication in India of foreign literature 
banned under the new notification. The Sea Customs Act does not apply in this case. It has 
also been ruled that the notification made by the Provincial Government in January HHO 
under Defence of India Rule 41 (1) (b) — vide G.O. No. 231 Public (General) dated 29-1- 40 
prohibiting tlie printing or publishing of any matter contained in any document the bringing 
of which into British India is prohibited under section 19 of the Sea Customs Act, is applicable 
only to books banned under specific notifications and not under the General Notification. I'he 
only remedy in such cases is to have recourse to other provisions of law in accordance with 
the circumstances of each case. It must be particularly noted that certain publications cir 
cularised as objectionable under the General Notification cannot legitimately be made the 
subject of a declaration or order under section 4 (1) of the Indian Press (Emergency Powers) 
Act, section 99 A of the Criminal Procedure Code of Defence of India Rules 40 and 41. 

6. 'Fhe scope of circular memo. No. 1488/C dated 23.3.43 as circumscribed by tlie 
limitations of the Sea Customs Act and by the desirability normally of minimising obtrusive 
action. In rare cases publicity may of course be necessary but it is impossible to lay down 
hard or fast criteria or to indicate now which publications are an exception to the general 
rule. The decision as to the treatment that should properly be given to a new publication 
under the Sea Customs Act read with the Office Act, rests with the Director, Intelligence 
Bureau and all cases of new publications must be referred to this Branch before overt action 
is taken. 

7. ITiis prior consultation is also required whenever any action under other laws in respect 
of literature mentioned in the ‘Prohibited’ list whether published abroad or republished in 
India is contemplated. 


IVess/Radio/Propagand^peeches. 


(W.F.A. Hamilton). 
Supdt of Police, S.B., C.I.D. 


To 

ITie Commissioner of Police, Madras, All Dt Supdts of Police, the Central Intelligence Officer, 
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Madras, the S.B.S.I., Pondicherry the Sergeants at Dhanushkodi, TuUcorin and BiiUsh Cochin, 
& the S.E.O., Madras. 

Copy to the Officer Commanding Censor Station, Madras. 

1 Not printed. 

2. Not printed. 

3. Not printed — Sec Docs 78 & 79. 


106 : 

File No. 7/23/43 
[NATl 


Extracts from a Fortnightly 
political situation in Bengal 
February 1944 

- Home Poll (I) 


Report 
for the 


on the 
first half of 


Intelligence Bureau 
(Home Department). 

Extract from the Fortnightly Report on the Political Situation in Bengal for the first half of 
February, 1944, received from the Central Intelligence Officer, Calcutta. 

The C.P.I. continues its policy of ‘obstructive co-operation’; this is very noticeable with regard 
to rationing. Co-operation is indicated by a welcome for the rationing system and the plea for 
extending its scope. Obstruction appears when it is declared that the ‘foreign Government* 
never wanted to introduce rationing but had been forced to do so against its will due to the 
pressure of the workers. ITie workers must now demand that the rationing system should be 
managed by the people themselves and not by Government. Success in this would be a 
stepping stone to the capture of further power and finally the control of the country. If the 
Government wanted coK>peration the national leaders should be released from jail, llie C.P.I. 
has also been causing unrest amongst labourers, noticeably the employees of the Oriental Gas 
Company, by fomenting agitation for an Increase in the ration unit 

ITie C.P.I. is now considering a fresh agitation for the release of tlie convicts in the Chittagong 
Armoury Raid case^ and the Secretary of the Provincial C.P.I. has asked the Chittagong Branch 
for short biogr^hical sketches of each of these convicts and copies of their photos. 

In the field of medical relief the C.P.I. has been organising small squads of medical students 
to tour the districts under the leadership of Dr B.K. Basu. 

For information. 

(G. AHMED), 26.2.44. 
Deputy Director (A). 

HJ). (Mr Olver), 

D I B. lyo No. 2/yan/U(3} Feb 28, 1944. 

A Tcvoluttonuy effort by a secret society in Chittagong in April 1930. Many of the detenus became believers 
in Marxism-Leninism afterwards. 
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107 : 

Pile No. \^4A - 
[NAI] 


Extracts from Fortnightly Report from Madras 
for the second half of Februaiy 1944 

Home Poll (I) 


Communists 

The Communists continue to make political capital out of the firewood situation both in 
Madras and in some mofussil centres. They are similarly exploiting the food situation in some 
place, particularly where they can combine such activity with labour agitation. To this end 
there have been several deputations of Communists. In the city of Madras Communists un 
behalf of the Mathar Sangam waited in deputation on the Collector of Madras and on the 
Commissioner of Civil Supplies. The local ^mmunists in Madras organised a well attended 
Tamil anticapitalist propaganda play entitled 'Kandan Kattum Vazhi’^ on the 18th Of February. 
In Chittoor it is reported that there is considerable communist propaganda among ryots and 
that their party men are acting as spokesmen of the ryots for the representation of agrarian 
grievances to Government 


I . path that Kandan showed’. 



Extracts from Fortnightly Report from Punjab 
for the second half of February 1944 


File No. lty2/44 - Home Poll (I) 
{NAI] 


(c) Communists — 'Hie Communists are disappointed but not discouraged at the defeat of their 
candidate in the Assembly bye-election and consider that the election enabled them to spread 
more Communist propaganda in the Montgomery district than would otherwise have been 
possible and to sow the seeds of a strong organisation. Their proposals (referred to in my last 
foitnighdy report'), which are as you knew only in an embryonic stage, for penetrating into 
the Akali Party with a view to overthrowing the Akali leaders and controUing the rich Gurdwara 
funds are a natural preliminary to their long term objective of consolidating their hold over 
the Sikh peasantry. Several party members are at present enagaged in writing theses on the 
Sikh question in which they have analysed the reasons for the rise to power of the Akali Party 
and have put forward suggestions for undermining its authority. These have yet to be examined 
by the Provincial organising Committee of the Punjab Communist Party and by the Communist 
party of India before any policy is framed, but tltey are typical of the thoroughness and 
subdeness of the Communist approach to problems vhich olntruct the realisation of their bid 
for power. How far the Communists are likely to succeed in the face of determined Akali 
opposition must be a matter for speculation, but it is probably correct to say that the opportunist 
and communal Akali policy and the unpopular Azad Punjab scheme are losing Master Tara 
Singh and Giani Kartar Singh the support of many of their followers, a state of affairs which 
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may facilitate Communist plans. The Communist challenge to Akali supremacy has led Master 
Tara Sin^ to issue a call to Sikhs to save tlieir Gurdwaras from atheists. 

Not printed. 



Supdt. of Police to the Under Secretary, Govt, 
of Madras 


Govt, of Madras Pub. (Gen.) Dept. 194^1 - File G.O. No. 1218 
|TNA) 


Special Branch, C.I.D., 
Mylapore, 

No ’04n/C. Madras, 1 0th March 7944. 


My dear Govindan Nayar, 

Reference your D.O. No. 56644-4 Public (Political) Department dated 10.1.44' and reminder 
dated 29.2.44^ regarding communist literature. 

'riie Director, Intelligence Bureau is of opinion that the books entided ‘Marxism and Modem 
1’hought’ and 'Capitalism, Communism and the Transition’ are unobjectionable. He has also 
stated that Government of India Notification No. bO/Customs dated 30.11.40 relating to the 
book 'India To-day’ by R.P. Dutt, was cancelled on 3.4.43. I am asking him for a copy of this 
notification which I have not seen. ‘Modem Imperialism in India’ was examined by the 
Intelligence Bureau recendy and they hold the opinion that it does not deserve a spcciaJ ban 
at this stage. The Director, Intelligence Bureau has mled however, that the original book ‘India 
lb-day’ and its abridged edition ‘Guide to the Problem of India’ should still be withheld under 
the Sea Customs Act (Notification 3 of Government of India, Finance Department, dated 
21.1.43). 

With regard to the full list of the books which would still be classed as ‘Prohibited’ the 
Director, Intelligence Bureau has stated that they have no list of books classified as such, nor 
is one under contemplation, nor likely to be compiled until after the war. 1 enclose, however, 
a printed booklet?^ in two parts which was compiled in tliis office from lists of publications 
furnished by the Director, Intelligence Bureau from time to time. Part I contains publications 
which have been prohibited entry into the British India and Part II such of those publications 
which have been classified as unobjectionable. Originally these books were prohibited under 
the General Communist Notification No. 61 dated the lOth September 1932, but have since 
been brought under the Government of India Finance Department Notification No. 3 dated 
-^1.1.43 which has been designed to take the place of the former notification. The books 
mentioned in the booklet are not exhaustive and the Director, Intelligence Bureau himself has 
stated that something like 95 per cent of the books which were banned by him before 1942 
would now be considered unobjectionable, and that his office have neither the time nor the 
opportunity to undertake a wholesale re-examination — an unprofitable task — especially in 
view of the fact that many of these books will no longer be reaching in India. 
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Any alterations or amendments to the booklet based on the Director, Intelligence Burcairs 
instructions will be communicated to you in future. 


Yours sincerely, 

For (W.F.A. Hamilton) 
Supdt. of Police, S.B., C.1 1 ) 

M. Govindan Nayar, EsCjUire I.C.S., 

Under Secretary to Government, 

Public Department, Madras. 

T.A.R. 


I and 2. Not pnnted - See Docs 78, 79 and 10.^. 



Extracts from Fortnightly Report from Bihar for 
the first half of March 1944 


FUe No. - Home PoU (I) 

fN'AI] 


Communists — While the Congress will no doubt use the Communists and their programme 
for their own purposes, it is improbable that they will identify themselves too closely with the 
party. Communists in Bihar are said to be in well satisfied position and their growing popularity 
with the masses. 


m . Extracts from Fortnightly Report from Punjab 
• for the first half of March 1944 

File No. 18^/44 - Home Poll (I) 

[NAI] 


The Punjab Communist Party has also been stock-taking, and in a long report to the Central 
Committee in Bombay the provincial Organising Committee admitted that the Party was split 
by the old dissensions between the Kirtis and Communists, but refused to consider its own 
dissolution and threw the blame on the CPI Punjab representative, Iqbal Singh Hundal. 


<»• 4 % •«> 



Role of the Communist Party of India 1695 


m . Extracts from Fortnightly Report from Bihar for 
• the second half of March 1944 

File No. 18/3/44 - Home Poll (I) 

[NAI] 

Kisan Sabha — Reports seem to indicate that the Communists regard the Bc/.wada Conference 
as a triumph for their own party. They consider that the Swami’s presidential address was 
unconvincing and that he attempted to adopt a dictatorial attitude without success. Joshi was 
acclaimed as the future Lenin of India. 



Extracts from Fortnightly Report from Punjab 
for the second half of March 1944 


File No. 18y^/44 - Home Poll (1) 
1NA1| 


Apart from a series of small Kisan meetings in the Amritsar district there has been little open 
communist activity during the fortnight. Propaganda at these meetings has followed the 
contradictory lines now common to communist meetings and has consisted of the usual 
combination of appeals to resist Fascism with attacks on orderly Government thereby weaken- 
ing otTective resistance. Within the limits of iheir influence the Communists have succeeded 
in instilling in the minds of their audiences, iialrcd of Germany and Japan and belief in a 
complete Allied victory, albeit through Russian strength of arms, and have also supported 
C^vernment’s plans for price control and rationing in principle. Iheir criticism of these plans 
in points of detail and their exploitation of local economic dilhculties have, however, largely 
discounted the value of their pro-Govemment propaganda. They no longer make any attempt 
to conceal the fact that their objective to prepare the masses to seize power once Fascism has 
been defeated, and in their usual over-optimistic manner appear to be under the delusion that 
the Congress leaders on their release from jail will have no hesitation in accepting tliem as 
equals in working for India's Independence irrespective of the fact that among themselves 
tliey admit that their alliance with Congress is merely one of political expediency. 

(c) Communists — The Communists have watched with pleasure the disunity creeping into 
Sikh politics andjinnah's attempts to disrupt the Unionist party. Master Tara Singh’s withdrawal 
froni politics has been welcomed as removing, at Iciist temporarily, a bigoted and uncom- 
promising opponent and opening possibilities of an approach to Akalis witli progressive ideas 
along national and economic lines. Similarly, the replacement of the Unionist Government by 
it Muslim league Government would, in Communist opinion, substitute a more national and 
liberal form of Government for what they consider a reactionary and capitalist autocracy and 
would eliminate the Hon’ble Member for Revenue, whose popularity with the peasants is 
regarded as a restraining influence on the spread of Communism among that class. 

At small rural meetings oi^ganised by the pro-Congress Akalis in the Amritsar district and 
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ekewhere-speakers have strongly attacked the Communists and accused them of being atheists 
and paid agents of Government, but in other respects have followed the Communist lead in 
criticising Government and demanding the immediate formation of a ‘National’ Government 
and the release of all political prisoners. 



Extracts from Fortnightly Report from Bengal 
for the second half of March 1944 


File No. 18/^/44 - Home Poll (I) 
[NAIj 


In Rajshahi, Communists and adherents of the Muslim League are said to have joined forces 
to capture the Food Committee recently set up by the Civil Supplies Department, while from 
Jalpaiguri and Rangpur come reports that members of the communist party are staging dramas 
on the food situation in a way likely to cause alarm and disaffection. The commksioncr says 
that they are being warned and that some of the performances are being banned. 



Extracts from Fortnightly Report from Bombay 
for the second half of March 1944 


File No. lti^/44 - Home Poll (I) 
[NAIj 


Statement from Press Adviser 


s. 

No. 

Name of 
Publication 

Action taken and 
the date of action 

Authority iy whom 
action taken 

Reasons for action taken 

1 

2 

3 

4 

5 

2 

People’s 

War 

Bombay 

The editor was 
warned to exercke 
moderation in the 
use of use of 
language in future. 
(1 1th March 1944). 

Government 

For publishing an ai ticlc 
entitled ‘Independence Day 
Call to all Patriots language 
in the Issue of the 23rd 
January 1944 couched in 
immoderate language.' 




I A reference to Document No. 96. 


<*> •«> 
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Extracts from Fortnightly Report from Madras 
for the first half of April 1944 


FUe No. 18/4/44 - Home Poll (I) 
|NAI] 


Communist’s wooing of the Congress also conlinues. 'Fhe latest instance was a tour made by 
Prithivi Singh of the Punjab in the northern districts. He spoke at various places stressing the 
need for Hindu-Muslim unity, release of National Leaders and the formation of a National 
Government He had informal talks with local congressmen in which he tried to impress upon 
them that communists are neither in favour of British ‘Imperialism’ nor against the Government 
His attempts do not appear to have been very successful and at a meeting held at Tenali, a 
disturbance was created by the local congressmen. 



Extracts from Fortnightly Report from Bengal 
for the first half of April 1944 


File No. lfy4/44 - Home Poll (I) 
[NAI] 


Tlic return by large majorities of the two Communist candidates to tlie labour seats in the 
Calcutta Corporation led to a series of congratulatory meetings. No disturbance occurred, but 
a defiant spirit was shown particularly in taking out processions after being warned against 
doing so. 



Extracts from Fortnightly Report from Punjab 
for the first half of April 1944 


File No. 18/4/44 - Home Poll (I) 
[NAI] 


(d) Communists — In spite of Jinnah’s discouraging attitude to the Communist offer of 
CO operation in overthrowing the Unionist Ministry, Communists are still trying to penetrate 
into the League and their latest effort is the establishment of branch of the League in Lahore, 
ostensibly to organise a food committee. The introduction of rationing in three towns of the 
province has given Communists an opportunity to extend their influence in urban areas and 
ihey are using it by trying to assist the authorities instead of only criticising them. Anti-Akali 
propaganda, together vdth criticism of the Unionist Ministry and police and other local officials, 
continues to be a feature of Communist meetings in rural areas, especially in Amritsar, and 
attempts are still made to exploit local grievances. They have made little headway, however. 
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among zamindars, who have few grievances at present, while Akalis who have been busy with 
the SGPC election have had no time during the fortnight to counteract Communist propaganda. 
Communists are begiiming to realise that, with the situation on the Assam front as it is, their 
demands that the British should leave India are rather out of place and they have altered their 
tone accordingly. 

In order to improve Communist working but chiefly to compose the difference between 
local Communist and Kirtis, Dr Adhikari,* a member of the Central Committee of die Cl’I 
has arrived in Lahore and intends to remain until an agreement is reached. These diflereiu-e.s 
between the Communists and Kirtis are deepseated and, although Adhikari may succeed in 
effecting a setdement before he leaves, the setdemeni is unlikely to be lasting. 



Extracts from Fortnightly Report from Bihar for 
the second half of April 1944 


File No. 18/4/44 - Home Poll (I) 
(NAI) 


The Communists — It appears that the Provincial Congress C.P.I. is endeavouring to sernre 
recniits in the ranks of Muslim League. 'Die inducement is that there should be a food 
campaign on the lines of that which the Communists are pursuing. 


Extracts from Fortnightly Report from Madras 
for the second half of April 1944 

File No. 1^4/44 - Home Poll (I) 

[NAI] 

Communists also continue their collections for 'Bengal relief and take every chance to exploit 
the food situation. A striking example of their opportunism is reported from Nellore where 
they have been busy holding meetings requesting Government to introduce rationing soon 
They know perfeedy well that Government will introduce rationing shordy as the preliminar)’ 
enumeration has been completed and they obviously wish to claim all the credit when it 
comes in. 



<!>• 4 > 
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May Day Call of the Communists 


I’.CJoshi (ed.), Correspondence between Mahatma Gandhi and P.C. Joshi (1945), 

pp. 56-61 


All together . . . Against Jap Aggression for Food and Freedom 

May Day Call (1944) the Communist Party of India. 

Our Destiny in Our hands 

On this May Day, under the banner of Indian patriotism, we appeal to all our fellow-patriots 
and their great organisations for 

Unqualified resistance to Jap invaders. 

United relief for Bengal. 

t r..tod struggle in all out towns and villages against tlie hoarders and for people’s food. 

All together for food for our people and freedom of our country! 

A United India under its own National Government is destined to play together with China 
the same liberationist role in Asia as played by the Red Army in Europe. 

Our De.stiny and more is in our keeping. 

On this May Day, the Communist Party warmly greets all fellow-fighters for freedom and 
appeals to their organisations for a common patriotic policy to save the country in this grave 
hour of national peril. 

For two long years the threat of Fascist aggression hung over our heads. For the last two 
months it has become a grim reality. 

Foiled in China, pressed back from the Pacilic, the Japanese invading forces have crossed 
our borders. Decisive battles are being fought, and the fate of North Assam and FLast Bengal 
hangs in the balance. Will the invaders be hurled back to the Chind — win or will they march 
forward to Dimapur and Silchar? 

The Allied armies enjoy all-round superiority. But which country has ever been successfully 
defended against the Fascist aggressors through military might alone? 

The greatest weakness of the situation is that the British rulers still think in terms of military 
defence alone. 

Weakness of the Home Front 

lojo’s strength comes from the weakness of the British position in India under which the 
Indian people feel helpless. He hopes to exploit not only the helplessness but also the hunger 
of our people. Sixty million Bengalees right behind the front lines are in the gnp of epidemics 
like Mdaria, Cholera and Small-pox, the legacy of the last famine, and face a situation drifting 
towards a second famine. 

In the rest of the country food prices arc highest than farmers could ever imagine and the 
Government food plans are in the hands of the hoarders. 

Manufacturers and merchants in their pro&t-hunt are getting round all control measures 
^d openly engage themselves in activities which are classed in every other country as industrial 
sabotage. 
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The Government multiplies the economic chaos by initiating inflation, on the one hand, 
and introducing confiscatory measures, in the name of deflation on the other. 

The front has been pierced, the people are helpless and the economic rear is on the verge 
of collapse. 

Rouse the People Against the Japs 

The people have to be roused not to bend the knee to the aggressor but the foremost patiiutic 
leaders of the country are behind the bars. 

Bose is coming with the Jap Army and the only effective answer to him can be that Nehru 
stands behind the Allied armies. 

In every town and village hoarding and profiteering have be smashed and food won for 
the people, but the greatest and broadest organisation of the people, the National Congress, 
stands banned. 

No situation could be worse than this for the Indian people and better for the Jap invaders 
We share the righteous indignation of our fellow-patriots against the unchanged policy oi 
the imperialist bureaucracy. 

We however, realise that if Indian patriots only curse the bureaucracy and themselves plav 
no positive role they will be guilty of doing nothing. 

The Japs can exploit a break-through only if w^e keep quiet, the hoarders can produLc 
famine conditions only if we sit silent To drift is not to put our patriotism into practice hen 
our people need it most, but it is to yield to frustration when we can least afford to do so. 

All Aid to Assam 

We welcome the ringing call of the Congress leaders of Assam. It is in the best traditions oi 
our national movement. They have pledged tliemselves to fight panic and rouse the spirit of 
resistance among their own people. They have appealed to us for solidarity, we must not lail 
them. 

The attack on Assam is the first thrust against our common motherland; solidarity with the 
people of Assam is our first fraternal duty. 

On this May Day we appeal to our fellow patriots to join hands for a countryv\'ide 
demonstration of our antijapanese hatred and solidarity with our brothers in Assam. 

Help Bengal all the More 

From disease-ridden, famished and famine-threatened Bengal comes, like a cry of anguish, the 
call for more money, medicines and men, through no less a person than Dr B.C. Roy,* eminent 
physician and Congress leader. All the patriotic organisations have united themselves inside 
the Bengal Medical Relief Co-ordination Committee under his leadership. 

On this May Day we appeal to our fellow patriots for another rou|id of the country wide 
'help Bengal* campaign. 

All that we can do for our brothers and sisters in Bengal will yet be too little, but the 
knowledge tliat the country is behind them will give them strength and Inspire them to strugglf 
harder against their own hoarders. 

ITie cause of Bengal is above ail differences. All that we do to uriltc behind Bengal will 
be added inspiration to Bengal’s patriots to get still closer together amoitg themselves, establish 
a United Ministry and raise such a powerful united people’s movemeni that it will pull doyn\ 
the architects of famine, the hoarders, and embody anew the best tradition of Bengal s 
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patriotisin. In the spirit of Tagore s letters to Noguchi it will denounce Bose as a traitor, its 
confident challenge Tojo’s mercenaries will be: 

‘No part of Bengal, the homeland of most of India’s martyrs, 'Aill becomij your foothold 
but it is there only to be your graveyard’. 

Amery has once again repeated his charge against the Congress leaders. The bureaucracy 
is behaving as if the situation at the front was normal and nothing was wrong inside the 
country. This unbearable attitude either provokes or demoralises most of tlie patriots. They 
are led to argue: ‘Our actions can make no difference, tlie British Government is not prepared 
to listen and the bureaucracy does not let us do anything’. Nothing could be further from 
reality. 

U.S.S.R- Turns the Scale 

Our taking up an unqualified antiJap stand, our rendering all possible assistance to Bengal 
may look matters of symbolic or small consequence in themselves. But they acquire a decisive 
and historic importance when we realise that this is the least we can and must do io rouse 
the spirit of our people to raise the banner of Indian patriotism alongside the freedom-loving 
nations of the world and to get their support for our cause and against the selfish policy of 
the unUsh Imperialists. 

The mighty victories of the Red Army are making history not only for the Soviet people 
but for every people. At Stalingrad the Red Army stopped Hitler’s hordes from coming to 
India. Through its present counter-offensive it is inflicting crippling blows at the Hiderite 
would-be conquerors of the world. The moment the Allies open the Second Front the mortal 
blow will be struck and therefore the entire military, naval and air strength of Britain and 
America will be available for war in Asia, against Rider’s double, Tojo. 

Soviet victories are not mere military victories that will release for us unlimited military 
aid, they have inspired the growth of a now people’s movement in Nazi-occupied Europe. 
The Soviet Government has encouraged and recognised the democratic forces and is actively 
helping all European countries to win united national Governments which together with the 
U.S.S.R. will build a new peaceful people s Europe. 

Old Europe was the traditional base of World Imperialism. Europe is now passing out of 
the hands of imperialists into those of its own peoples. A people’s Europe will be the moral 
and political ally of the Indian people and not of the British imperialists, whose pre-war 
(1917-1939) efforts to use it as a pawn in their own game of power-politics ended in yielding 
it to Hider Fascism. 

Unity at Home Means More International Support 

When the real counter-offensive in Asia begins against the Japs, the British and American 
peoples will 'themselves realise that many more lives of their soldier-sons are being lost simply 
because they do not have the active support of the Indian people, that most ot goods, arms 
and ammunition produced by their own labour is not being put to the best use because India 
is run by foreign bureaucrats ^nd not by its patriotic leaders. How long will they stand the 
unnecessary sacrifice of their own sons, the wastage of the goods of their own tireless labour? 
The common people are the same the world over, freedom-loving and peaceful. 

The more they see that all India’s patriots and parties are ranging themselves against the 
Jap Fascists, the more rapidly they will see through the slanders of Ameiy and Co., levelled 
against the patriotic leaders of the nation. 
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All the major British Trade Unions have demanded Congress Leaders’ release and 
establishment of National Government. Even Pethick Lawrence, I^abour Party spokesman in 
the House of Commons has to echo the demand, raised a year back by the British Communists, 
that Amery must go. 

The more the people of Britain and America see us fighting on the food front, the more 
easily they will trust us. What to us is the problem of feeding our own people is to them the 
problem of holding the rear behind the front manned by their soldier sons. The last Bengal 
famine was an indelible scar on the face of the bureaucracy, the second will mean die end 
of their day if we can show in practice that we continued to fight the hoarder while tlie 
bureaucrats relied upon them i.e., that we — all India’s patriots — - can and will rescue our 
country' out of the chaos to which the bureaucrats have reduced it. 

The more the Indian patriots discharge their own patriotic duty the sooner the British and 
American peoples will see that with an enslaved India as the base, the war against Fascist 
Japan can’t be fought and won. 

'Die longer we sit still the more hoarders will play hell with our people, reproduce Bengal's 
tragedy all over our land and the further the Japanese invaders will penetrate. 

We greet the efforts of Mrs Naidu. the only member of the Congress Working Committer 
out of jail, in rousing patriotic opinion, by repudiating the policy of the Congress Social ist.s 
who had monopolised the name of the Congress, by calling upon all Congressmen to woik 
for national unity and food for the people. 

A real move forward was taken by our major patriotic organisations, the Congress and the 
League, when they forged a united front on the floor of the Central Assembly. 

L’.P. Congressmen have gone the farthest in assuring their League brothers that the right 
of self-determination is implicit in the Congress position. 

We welcome all these moves. We, however, regret that they are yet halting, each part\^ is 
waiting for the other to make the next gesture. The imperative need for coming together is 
universally recognised but old suspicions are dying hard. The gravity of the situation created 
by the Japanese attack and the worsening economic situation is not yet fully recognised as a 
dire emergency. That is why there is so much waiting, so many signs of helplessness ratliei 
than the crusader’s confident spirit of faitli in fellow fighters, of hope in our own capacity to 
rouse our 400 million people. 

Our vast country is unconquerable if all the patriots rouse the people against the Japs. 

Our ancient nation shall not go to pieces if all our patriots unite in the defence of our 
motherland and in the service of the people. 

We shall win a National Government as soon as Congress and I/eague unite and make a 
joint determined effort to get the suppori of the United Nations. 

Against the peril that faces us this is the only way, for the goal we all desire this is the only 
path. 
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Extracts from Fortnightly Report from Madras 
for the first half of May 1944 


File No. 18/5/44 - Home Poll (I) 
(NAIJ 


A number of meetings have been held both in tlie City and in the niofussil welcoming 
Mr Gandhi’s release and praying for his speedy recovery. Tlie speeches made at tlicse meetings 
have been usually restrained and confined to expre.ssing a hope tliat die other Congress leaders 
will also be quickly released and that an attempt would be made by the Government to come 
to a setdement Communists have taken prominent share at these meetings. 

Communists — Communists were busy celebrating ‘May Day’ by various meetings and 
processions both in the City and in the mofussil. The speeches made on diese occasions were 
of the usual stereotyped kind urging the release of Congress leaders, pleading for Hindu-Muslim 
unity and demanding ‘drastic measures’ to be taken to meet the food situation. As already 
sUieti above they were quick to take advantage of the situation created by Mr Gandhi’s release 
and a circular issued by them has been intercepted containing instructions for the holding of 
meetings praying for Mr Gandhi’s restoration to health and to agitate for the release of the 
other leaders. 



Extracts from Fortnightly Report from U.P. for 
the first half of May 1944 


File No. XS/SfU - Home Poll (I) 
INAI) 


From several areas come reports that Communists are making determined attempts to insinuate 
themselves with the Congress and also that agitators disguised as Communists are using the 
disguise to foster Congress propaganda. On the other hand, on some occasions, for example 
the Congress leaders meetings in Lucknow on April 16 and 17, the Communists were definitely 
cold-shouldered. 

The workers of the R.G. Cotton Mills, Lucknow^ who went on strike on April 16, resumed 
on April 21 on an assurance being given by the Managing Director. The Communists tried 
secretly to dissuade the workers from resuming witliout success. ITiey have also continued 
tlieir activity amongst labour in Cawnpore. 


<!>. fjb •<i;> 
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Extracts from Fortnightly Report from Punjab 
for the first half of May 1944 


File No. 11V5/44 - Home Poll (I) 
(NAI| 


(c) Communists — The Communists have been mainly pre-occupied with Dr Adhikari s attempts 
to compose the differences between the Communist party of India and the Kirtis. Details uf 
the discussions on the internal problems of the Punjab Communist party are not yet available, 
but the Provincial Organising Committee has been dissolved and a secretariat consisting of 
Teja Singh Sutantar* and Sohan Singh Josh* has been appointed in its place. Sajjad Zaheer/ 
a member of the Central Committee of the Communist party of India has also been in Lahore 
tiylng to further the Communist approach to the Muslim League, but has met with very little 
encouragement. The Communists have, however, decided to support any Muslim M.L As. 
who may secede from the Unionist party and join the Muslim League bloc. 



Extracts from Fortnightly Report from Bihar for 
the first half of May 1944 


File No. 18/5/44 - Home Poll (I) 
(NAI) 


Communists — ITie May Day celebrations met with very little enthusiasm any where in the 
province. In Patna, Sunil Mukherji was able to obtain an audience of only about 30, mainly 
students. On the same day, Habibur Rahman made a speech of a very objectionable character. 



Extracts from Fortnightly Report from C.P. & 
Berar for the first half of May 1944 


File No. 18/5/44 - Home Poll (I) 
(NAI) 


4. ITie Communist party were active in Nagpur when ‘May Day’ wai observed at a meeting 
presided over by Om Prakash Mehta. The Central Committee’s appeal for unqualified 
resistance to the Japanese, relief to Bengal, initiation of struggle against hoarding and pro- 
fiteering and political unity for the establishment of ^lational Govenuntint were laid in Amraoti, 
but attendances were small. At a Kisan Sabha meeting held in this tflistrict, one speaker said 
that after the Japanese had been driven out they would get rid of the British. At a meeting 
held at Bilaspur, an association called the ‘Friends of Soviet Union Society’ was formed wi 
the aim of explaining to people of great victories that have been won by the Soviet over le 
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Axis* Several pleaders, some of whom are said lo have congress sympathies, have become 
members of the Association and the Vice-President of the Labour Union of the Bengal Nagpur 
Railway, has also joined. 



Extracts from Fortnightly Report from Assam 
for the first half of May 1944 


File No. 18/5/44 - Home Poll (I) 
[NAI] 


G}mmunists continue to take credit for maintaining public morale and for all measures of 
rationing and organization of distribution, 'lliey were aggrieved at refusal of permission for 
their meetings both at Shillong and Dibrugarh, the ostensible object in the former case being 
tw ext-.ess joy at the release of Mr Gandhi and in the latter the raising of public morale in 
face of the Japanese threat to Assam. Judging by a speech delivered by Mr Biswanath 
Mukheijee in a meeting which was held at Shillong, the platform of Communist leaders is 
actually more designed to create anxiety than to alleviate it, specially since public confidence 
is, as a matter of fact, unexpectedly high. ITic objecting Deputy Commissioners can therefore 
hardly be blamed for their refusal of permission. 



Extracts from Fortnightly Report from Orissa for 
the first half of May 1944 


File No. 18/5/44 - Home Poll (I) 
[NAI] 


The Communists — Communists in many parts of the province organised ‘May Day’ celebrations. 
At a Cuttack meeting, they passed resolutions demanding the release of political prisoners, 
the unconditional release of Mr Gandhi, and the formation of a national Government Speakers 
criticised the Orissa Government for leasing the Duduma falls in the Koraput district to the 
Madras Government without consulting popular representatives. A speaker at a small meeting 
in Puri district expressed the view that the British Government, which had lost Malaya, Burma 
and held Manipur, should leave the defence of India to its inhabitants. In the Balasore district, 
a meeting of Communists passed resolutions urging more vigorous action to grow more food 
and to oiganise food distribution, the release of political prisoners, and new efforts to drive 
out the Japanese. 


<S)> rflgt •<!> 



1706 Towards Freedom: 1943- 1944 



Extracts from Fortnightly Report from Punjab 
for the second half of May 1944 


FUe No. lfy5/44 - Home PoU (I) 
[NAIJ 


(b) Communists — Leading Communists of the province assembled at Lahore in the second 
week of May to hear Dr Adhikari’s conclusions about the internal working of the party in the 
Punjab and Sajjad Zaheer's remarks on Muslims and Sikhs. Dr Adhikari, who arrived hen^ 
in April, had been sent by the Central Committee of the C.P.I. to examine the reasons lor 
the failure of the Punjab Communists to carry out their tasks. He found that the main i ease ins 
were internal dissensions, arising from Kirti Communist rivalry and based largely on misc on 
cepdons, and the lack of political education. He compelled the chief offenders to admit ilu ii 
faults and prescribed vigorous political action as the best remedy for internal dissensions. nir 
general antipathy to the P.O.C. and the unpopularity of Iqbal Singh Hundal, the Punjab 
representative of the Central Committee of the C.P.I. were also forced on his attention and 
he has now abolished the P.O.C. and set up a provisional secretariat consisting of Teja Singh 
Sutantar, with whom he has been much impressed, Sohan Singh Josh* and Manzar Ra/.vi oi 
Bihar, another Central Committee member. The latter, who has recently arrived, will supcMvist* 
Punjab acti\ities when Dr Adhikari returns to Bombay and, besides paying special attention 
the Labour front, will organise classes and study circles. Unity has been established for th(‘ 
time being and, if this continues, the party should be able to proceed with its plan, discussed 
at this meeting, of trying to unite the Muslim. League, Akalis and Congress in order to overtlirow 
the Unionist Ministry and, in the resulting political confusion and with an unstable Coalition 
Ministry functioning, to spread Communist influence in the Punjab. Dr Adhikari has suggested 
that Congress workers would be won over by propaganda asking for Gandhi to be allowed 
to meet other Congress leaders and by a campaign for Congress Muslim League unity; that 
the Muslim League should be approached by helping them against the Unionists; and that 
Sikhs should be united into progressive Nationalist body by suggesting that their Gurdw^iras 
should be run on democratic lines and by encouraging their right of self-determination on a 
basis of unity with Muslims. Dr Adhikari has also made changes in the editorial staff of tlio 
Communist Gurmukhi newspaper *^ang-i-AzadP and advised the starting of an Urdu edition 
for the benefit of Muslims. 



Extracts from Fortnightly Report from U.P. for 
the second half of May 1944 


Pile No. l«^5/44 - Home Poll (I) 
(NAI) 


In addition to observing ‘May Day’ in most areas Communists have continued to be active 
and have continued their attempts to ingratiate themselves with the Congress, but genera y 
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tliesc have been received with studied coldness, lliey have been prominent in attending 
meetings in connection with Gandhi s release, and in fact one district reports that it was 
significant that those meetings were attended mostly by Communists, while in c:awnpore they 
congratulated themselves for being responsible for Gandhi’s release. They have also continued 
to demand the release of other Congress leaders. 



Extracts from Fortnightly Report from Madras 
for the second half of May 1944 


File No. lfi/5/44 - Home Poll (I) 
[NAI] 


The Communists have been busy with summer schools in Guntur and are making arrange- 
ments to carry on party propaganda during the ensuing pushkaram festival at Rajahmundry. 
Their activities in the labour field and their attempts to capture diose labour Unions which 
have not yet come under their away also continue unabated. 



Editorial from People's War (dt 14.5.1944) 


P.C. Joshi (ed.), Correspondence between Mahatma Gandhi & P.C. Joshi (1945), 
pp. 61-3 (Editorial from People*s IVar^ Vol. II, No. 46, May 14, 1944). 


Gandhiji, the beloved leader of the greatest patriotic organisation of our people, the mighty 
National Congress, is back in our midst 

We share the nation’s feeling of relief, an unbearable load is off our chest We offer Gandhiji 
our respectful greetings. 

Like all our countrymen, we are anxious about his healtli. 

We have no doubt that once again his iron will, the best of our doctors skill and the whole 
nation’s heart-felt desire will triumph over old age and disease. Gandhiji will win back normal 
health and resume his post at the head of our national forces. 

Every son and daughter of India, every patriotic organisation of our land, is looking to the 
greatest son of our nation to take it out of the bog, in which none is safe, into which all are 
sinking and from which none can get out on his own. 

Ciandhiji’s first statement will make history not only for our country, but for freedom-loving 
humanity. The imperialist bureaucrats have gone out of their way to underline that he has 
been set free only on medical grounds. ^TTiey obviously want to carry on with deadlock. They 
prevented the free alliance and brotherly co-operation between India, Britain and the United 
Nations. They mean to stick to their outworn guns that are pointed the wrong way. Despite 
them, Gandhiji has to steer a course through which our nation may emergency free in a free 
world. 

We look forward to the firat pronouncement of Gandhiji that will authoritatively state the 
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Congress policy for the day. His letters to Linlithgow killed the imperialist slanders against 
the Congress. His comrade-in-arms, Sarojini Devi, spoke for him as only she can, dll she was 
gagged. His faithful followers, the Congress leaders of Assam and U.P., have carried forward 
the banner. But Congressmen as a whole are not of one mind. ITiey are jusdfiably bitter 
against the Government, but unfortunately confused about what to do. Gandhiji alone can 
unite and rouse them to action. We hope that Gandhiji %vill see that there is no time to lose 
when the Japanese aggressors aided by their puppet Bose have already marched inside the 
borders of our Motherland. We hope that Gandhiji will see that there is no time to lose whcMi 
the Japanese aggressors aided by their puppet Bose have already marched inside the borders 
of our Motherland. 

The more unqualified and inspiring Gandhiji’s call to our people to resist the Fascist 
aggressors, the more speedily the peoples of Britain and America will demand that Wavoll 
settle with him. It is becoming apparent to all honest men abroad that Mountbatten and 
Stilwell on their own are not succeeding against the Japs. Everyone knows that Gandhiji can 
ensure the whole hearted support of India to Allied Arms, llie lead that Gandhiji will give 
our nation now will determine how broad and swift will be the rally of democratic forces 
abroad for immediate settlement with India. 

Within the country, the second biggest political organisation — the League — is as fed up 
with the deadlock as is the Congress. Every Leaguer is looking to Gandhiji, to see what he 
does to accept their right of self-determination and negotiate with their leader Mrjinnah, so 
that (hey too may throw in their full weight against the bureaucracy and establish united Iront 
fo National Government. But Mrjinnah would not offer his hand of co-operation unless hr 
felt assured that Gandhiji is prepared to concede self-determination to Muslim nationalities. 
Only Gandhiji can rise above past prejudices, recognise after due discussion, but sooner than 
most, the inherent justice of the League demand, and promptly forge the irresistible weapon 
of National Unity on the basis of self-determination for Muslim nationalities and National 
Government for the whole country. 

Gandhiji made the Congress powerful by making Congressmen serve the people in times 
of need. Today, not in one locality but all over the country, not one section of tlie people 
but all, are in dire distress because of the rise not only in food prices, but in all necessaries 
of life. We look to Gandhiji to denounce hoarding and speculating as a sin against the nation 
and to lead Congressmen into food work as the best way to serve the people and to tell 
Congressmen that not to unite with all to get people their food is not patriotism but sectarianism 

Gandhiji made the Congress the biggest common patriotic organisation that any enslaved 
nation has ever been able to raise by focussing attention on that single task before the nation 
that was of the utmost importance foi the time being and for which the people could do 
something on their own despite the rule of an alien bureaucracy. Bengal is not only threatened 
by the Jap marauders, but a second famine; millions are dead and tens of thousands arc dying 
today of disease and hunger. Wc look to Gandhiji to rouse the people outside Bengal to save 
Bengal, and themselves to escape the fate of Ben^ by looking after tl^ir own food and taking 
cate of the hoarder amonirat them. 

Our greetings to Gandhiji are an ardent appeal to instil his own l^oundless patriotic taim 
.in his followers of the Congress, to do all he can to unite the Congfess and the League, to 
launch the final patriotic crusade of our ancient nation for food for dpr people, freedom 
our country and for brotherly alliance with the freedom-loving nations pf the world. We 25, (KW 
Indian Communists, pledge to him our wholehearted support 
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133 


Extracts from Fortnightly Report from Punjab 
for the first half of June 1944 


File No. 1^/44 - Home Poll (I) 
[NAIJ 


Communists — There has been litde Communist activity during the fortnight beyond the holding 
of a few secret meetings in districts at which members of tlie Provincial Organising Committee 
have instructed Communist workers in Dr Adhikari's decisions in regard to party unity and 
political word. Workers have been directed to make common cause with the progressive wing 
of the Akali Party with a view to uprooting Giani Singh’s control over the Gurdwaras and, 
where possible, to infiltrate into the Shiromani Akali Dal, and to support the Muslim League 
in the hope of overthrowing the Unionist ^^inistry. TTie Communists are at present mainly 
interested in consolidating the strength of their party by exploiting local grievances and 
ingratiating themselves with the workers and peasants, so that when tlicy feel the time has 
tOinc 10 make a bid for power tliey will have the support of a strong organisation behind 
them. Their leaders have no wish to weaken their ranks by precipitating a conflict with 
Government 



Extracts from Fortnightly Report from Bombay 
for the second half of June 1944 


File No. lfi^/44 - Home PoU (I) 
[NAI] 


Communist workers in Gujarat Thana and Satara have been touring their respective districts 
to enquire into the food situation and advising the public to retain stocks of food grain sufficient 
for tlieir personal needs and to sell the remainder to Government. The ermmunists of 
Ahemednagar are likewise touring die district carrying on propaganda in favour of rationing. 



Extracts from Fortnightly Report from Orissa for 
the second half of June 1944 


File No. Ifi^/44 - Home PoU (I) 
[NAIJ 


The Conununists: Communist interference in the business of procuring food is on the 
increase. Their newspaper the Mukdjudha continues to publish exaggerated and unfounded 
reports of starvation. Their procedure is to hold meetings to proclaim the failure of the 
bureaucracy to solve the problem and to make allegaUons that the officials and the police are 
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in alliance with the hoarders and the merchants. In the Puri district. Communists are reported 
to be preaching the doctrine of village self-sufficiency for the purpose of preventing tlio 
movement of paddy from one village to another. 

At recent meetings in the Cuttack district Communist speakers demanded the opening of 
more relief centres, the release of political prisoneis, and the maintenance of the Parlakimedi 
ministry in office, lliey also appe^ed to all cultivators to join the kisan organisation. One nf 
the organisers was arrested under rule 129 (1) of the Defence of India Rules because he was 
believed to have instigated people to violence. 

The anxiety of these so-called Communists to maintain the Parlakimedi ministry in olTico 
has aroused adverse comments in Congress and other circles. It is evident that they hupe-d 
through their influence over that ministry to acquire a strong foothold inside Government’s 
organisation for the procurement and distribution of food and to secure the quick release uf 
some security prisoners on the score of their anti-Fasdst declaration. 



Mahatma Gandhi to P.C. Joshi 


P.C. Joshi (ed.). Correspondence between Mahatma Gandhi and P.C. Joshi (1945), 
pji. 17-22 


As at Sevagram (C.l'.) 
Camp Panchgani, 
30th July, im. 


Dear Friend, 

I had duly received your letter of 14th June and also your letter of 26th of July sent with 
Shri Kumaramangalam. 

Your answer to my first question provokes further question for your reply. 1 understand 
that although the chief actors among the Allied powers are by no means inclined towards real 
democracy, you think that by the time the War ends their designs will be confounded and 
that the people all the world over will suddenly find self-expression and overthrow the present 
leaders. In the peoples, according to answer, I am entided to include us, other Asiatics and 
Negroes, for that matter perhaps also the proletariat of Japan and Germany. If such is your 
belief, I must confess that I do not share it but I keep myself open to conviction. Meanwhile 
I suggest that the tide Peoples’ War* is highly misleading. It enables tbe Government in India 
to claim that at least one popular party considers this as people’s . war. I suggest too that 
Russia’s limited alliance with ffie Allied powers cannot by any streteft of imagination convert 
what was before an imperialistic war against the Nazi combine, into a people’s war. 

Holding the view I do, it is superfluous for me now to answer jlour argument that this 
war has split the world into two camps’. Between Scylla and Chai^bdis, if I sail in ciihci 
direction, I sufiier shipwreck. Therefore I have to be in die midst of ffie storm. I suggests a 
way out Naturally, it has been rejected because the powers that be, not want to relax their 
grip on India. As I am composing this letter to you, I have read and re-read your argument. 
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Every paragraph oEfends, for to me, it lacks reality. Please believe me that my prejudice against 
your party has nothing to do with my examination of your answer to the first question. 

Q-2. Your answer as far as it goes, I hold to be completely satisfactory. I will nol ask you 
lor further proof about your finances. 

After I have dealt v/ith your answer, I will put my difficulties before you. Your answers to 
the other questions do not admit of a categorical reply. 1 understand your answers and 
appreciate them too. If I was free from prejudices, I would have no hcsiuilion in accepting 
your answers. But my difficulty is real and I ask for your sympathy. When 1 make the admission 
lliat I have prejudices, it is an appeal to you to have patience with me and to disarm my 
prejudices in the best manner you can. I can only give you my assurance that I am ready to 
see anybody you want me to see, to read anything you want me to read and to examine 
every argument or fact produced by you as dispassionately as I can. I give you this further 
assurance that I have not acted upon my prejudice, nor shall I do so unless tlie prejudices 
harden into a confirmed belief that your party represents a force of Evil and is really an 
obstacle in the way of the fight for freedom I am not likely to have that belief easily and, if 
I have It, you shall have ample notice so as to enable you to wean me from it. I know your 
woith. You have very able young men and women, as selfless as I would claim to be. You 
arc all hard working and possess great energy and ) ou impose strict discipline on your workers. 
All this I prize and admire. I would not easily lose such a force because of any preconceived 
notions of mine. 

If I have been inordinately long in dealing with your answers which you sent me so 
promptly, it was because, as you are aware I was preoccupied and also because I was examining 
the evidence that was pouring in upon me unsolicited against your party. I asked them to let 
me use tlieir names and they have given me tlie permission. I lake the latest first i.e. Babu 
Manoranjan Chaudhary. I did not even know that he was coming and when he did ask for 
an appointment, it was in connection with m.) acceptance of the Rajaji formula. But really he 
took the gieater part of my time to tell me tliat the Communists had done great injury to the 
national cause. I am using a milder term than was really used before me. He has left papers 
which I have not been able to study. And tie has also left with me a printed book which I 
have glanced through personally and it makes bad reading. Fhe printed book can be seen 
by any deputy you may choose to send. Probably you have seen it yourself. 

The other is Sjt. Kaleshwar Rao* of Bc'/wada. He also sent me a long letter from which I 
quote the salient passages (see end). Add to this tlie numerous letters I have received from 
correspondents, known and unknown, all impeaching tlie party. I understand too that Shri 
Jaiprakash Narain is also 'disillusioned'. 

You have referred me to Mia.^ Iftikhainddin and Shaukat Ansari. Botli of whom I know 
well and for whom I have great regard. Unfortunately, Iftikharuddin is in Jail. I have never 
talked about Communism to Shaukat, because I know him and his wife Zohra apait from 
their politics. But no general assurance from them will obliterate the evidence that has forced 
itself upon me and of which I have given you a bird’s eye view. I will ask you nol to dismiss 
dl this evidence as so much prejudice. I would ask you not to be angry with your critics 
however ignorant they may be. You will have legitimate cause for anger, if their criticism is 
malicious and conceived with a hostile intent. I.astly, I ask you to believe me tliat 1 want to 
impress the services of everyone of you for the use of independence to be fought along the 
lines that I have chalked out for myself and the whole country. And if I am convinced that 
I am going astray and that yours is the correct metliod, I would like to be won over by you 
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to your side and I wiU sincerely and gladly serve as an apprentice wanting to be enlisted as 
a unit in your ranks. 


Yours sincerely, 


M.K. Gandhi. 


Enclosure 

They enacted dramas in the commune in the theme of every one of which there was shooting, execution 
and bloody murderers. The student members were made to act as executioners or murderers witli 
hands painted red. They made it a rule to get cooked flesh every day in the commune and everv 
member must sit at the common table. Hereditary vegetarians like Brahmins and Vaisyas including 
students were purposely taught to eat flesh so as to feel no abhorrence to violence. One Brahmin M A. 
told me that he took to flesh eating because Gandhi was insisting on non-violence. Another Vaisva 
B.Sc. told me that he got freedom from the use of wretched Khaddar from that time which he had 
been using for more than twenty years. He became an ardent champion of flesh eating. They held 
classes in the yard there. They were anti-Gandhi, and-Truth, and-Non-violence, anti-Congre.ss higli 
command and anti-God and anti-Khaddar and antiAdllage industries and advocated sexual anai chy in 
their speeches. In one of those meetings one of their leaders declared Gandhi as the Rasputin of India. 

. . . There is a book written by Engels, which they studied, in which he advocates group mamages 
or twin marriages (two wives for two husbands jointly) and condemns monogamy as the bouigeois 
iiuention to suppress women's freedom.* . . . *They act as spies and informers with the police against 
the ordinary Congressmen particularly against the nationalist students, youth and ryot workeis whom 
they consider as their chief rivals. They got secret instructions from their party leader to use sticks aiid 
beat their opponents in order to suppress them, besides handing them over to the police even by giving 
false information. 



News item 


Govt, of Madras U.S. Files, File 
I'lTMA) 


in The Hindu (dt 6.8.1944) 

No. 109/44 


Ban on Meeting of Andhra Congressmen 

Leaders Condemn Guntur Collector’s Action 

Guntur, Aug. 3. 

Mr Konda Venkatappayya Pantulu, when interviewed on the banningpf the Andhra Provincial 
Congress legislators’ and Congress leaders’ meeting to consider th4 proposals of Mahatma 
Gandhi, said; ' 

The Government is very unreasonable in baiuiing the meeting proposed to be held here to-day. fh® 
object of the meeting is to consider the proposals made by Mahatma .Gandhi in the matter o 
constitutional reform. The Government has f^led to understand the spirit of feconcillatlon behind esc 
proposals and the object of the meeting, luunely, to promote the same. In preventing a &ir discussion 
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of such proposals and arriving at a common understanding regarding them, one is led to believe that 
the Government is not in a mood to end the deadlock. - IJ.P.I. 

Action ‘Unwarranted’ 

Bezwada, Aug. 5. 

The Secretary, Andhra Committee of the Communist Party of India wires: 

^fhe action of the Oistrict h4agistrate, Guntur in banning the meeting of legislators find Congress leaders 
of the district, which was to have been held at Guntur on the 3rd instant, is uncalled for and unwarranted. 
Ihe conveners of the meeting, Messrs. A. Kaleswara Ran ajid B. Gopala Reddi* had, previous to the 
meeting, definitely expressed their opinion through press statements about the present political deadlock. 
They had welcomed Gandhiji*s proposals for solving the political deadlock, as enunciated in his interview 
with Mr Gcldcr, as well as his acceptance of C.R.’s six-point formula for Congress-League agreement. 
At a time when the whole country is looking forward eagerly for a settlement of the communal problem 
and formation of a National Government for the defence of our motherland, this provocative act of 
the Guntur District Magistrate is most reprehensible. 

A similar ban has been issued by the Madras Police Commissioner on a meeting of Congress 
Lecishtors of Madras, which was announced to take place in Madras. Of all Provincial Governments, 
the Madras Government seems to be intent on winning the laurels for repression. Considering the shifts 
that are taking place among Congressmen, I appeal to the Madras Government to act in future with 
a better estimate of the realities. 

Coimbatore Congressmen to Meet 

Revival of Normal Political Work 

Mr T.S. Avinashilingam, M.L.A. (Central), has issued the following statement: 

I hope all Congressmen and generally all the people will be glad to know the following information. 

1 had written to the District Collector of Coimbatore asking him whether there is any ban on the 
meeting of Town, Taluk and District Congress Committees. He has replied saying: ‘There is no objection 
to your summoning a meeting of Town, Taluk and District Congress Committees, provided it is not 
open to the public. 

Mahatmsyi has said, in his statement, that the Congress Committees should revive normal political 
and constructive work. We are thinking of holding a meeting of the District Congress Committees in 
about a couple of weeks. I hope this will apply to all the other districts also and they can also revive 
their Town, Taluk and District Committees for nonnal political and constructive work. 


<»■ 4 * •<*> 
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Government of India to all Provincial 
Governments 


The Transfer of Power, Vol. IV, Doc. 669 


Government of India, Home Department to all Provincial Governments and Chief Commissioners 
(except Panth Piploda) 


Express Letter, L/PEJ/8/681: f9 

SECRET New Delhi, 2 1 August 1944 

No. 7/5/44 - PoU (I) 

Our letter No. 7/15-12 - Poll (I)' dated 20th September, 1943, reviewed the activities of the 
Communist Party of India since the removal of the ban on the Party in July of the preceding 
year. The conclusion reached was that except in the propaganda sphere, where the activities 
of the Party had been objectionable, its legalisation had on the whole proved justified. It was 
recommended that Government should adopt an attitude of neutrality to the Party's activities. 

2. Practically a year has elapsed. During this period, there have been no startling dev 
ciopment. The pro-war policy of the Party has been maintained, though the practical elTert 
of it has been slight; and if public morale has improved it has been due far more to the 
success of the Allied Arms than to the teachings of the Communists. Their anti-Govemment 
propaganda has also been continued and; if anything, has increased: but even here it appears 
from the replies to our letter. No. 7/5/44 - Poll (I)'* dated 19th May 1944, that the circulauon 
of the Communist press is small and the effect of its writings neither great nor increasing In 
general, the Party’s influence seems to be on the decline; its finances are showing progressne 
signs of deterioration; and its political approaches to the Congress and the Muslim league 
have produced negligible results. 

3. With the approaching end of the war, it is necessary to review a policy which was 
essentially short term in character and which was based partly on the desire to give a fair 
chance to any political patty in this country that was prepared openly to support the war 
effort. When the war has been won, the Communists wdll be faced with the need of finding 
a new platform and though their post-war activities may well be given a specious cloak of 
Socialism or Communism, we have no reason to believe that their long-term revolutionary 
goal has ever been set aside. Indeed the essence of the problem is as it always has been in 
the ‘long term view’ that the majority of the party are revolutionaries first and Communists 
second and that they will make every effort to take advantage of the troubled conditions that 
are bound to accompany the difficult processes of demobilisation end changing over from 
war time to peace time economy. 

4. The need for continued and increasing vigilance is therefbie, clear. Tills need not 
however involve any radical departure from existing policy; nor do vie consider that any sue i 
departure is at present either necessary or desirable Certainly any drastic step, ^ 
reimposing the ban on the Party, would only drive Communist adivity underground, ^ 
rendering it more dangerous, and at the same time provide the Party vdth the sort of roman c 
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appeal which it at present lacks. It would also destroy any faint hopes there may be of the 
Party’s developing as a constitutional opposition to the capitalistic clique which appears at 
present to be dominating the Congress Party. From all these points of view die balance of 
advantage lies in keeping the the party legal as long as possible. Wc consider, therefore, that 
the existing policy of neutrality towards the Party and its members should be maintained. We 
would emphasize, however that this policy entitles the Communists to no favours; they should 
receive the same treatment under the law as any otlier member of the public. Further it gives 
tliem no excuse for underground activities and thus justifies the prompt suppression of any 
attempt to revive a secret organisation. 

5. The policy of no favours should, we consider, be applied particularly to the Communist 
press (subject of course to the procedure that governs the relations between Government and 
the Press as a whole) and we would expect the Communist newspapers to be proceeded 
against, in whatever way possible, if they offend against the law. We favour the taking of 
security under the Press Act where this can be done; but there is also the power to subject 
Communist newspapers to precensorship orders under Defence Rule 41 * in respect to particular 
matters or classes of matter; and there may be cases in which such action would be justified 
and .effective. We are arranging for the strict application of the newsprint control and paper 
economy orders to the Communist Press. No exemption from, or relaxation of, these orders 
will be granted to any Communist newspaper so long as the present tone of their press 
continues and we should be glad if you would have a watch maintained to ensure that the 
Communist press in your Province does not evade the provisions of these orders. 

R. Tottenham 

Additional Secretary to the Government of India. 


1. Doc 69. 

2. Not printed. 
X Not printed. 



Extracts from evidence from Mr Somnath 
Lahiri, Mr Bhowani Sen and Mr Bhupesh 
Gupta, of the Communist Party, before Famine 
Inquiry Commission on 2.9.1944 


NanavaU Papers, Vol. UI 
[NAI] 

54. Mr Ramamurty: If there is need to take surplus stocks and the Government requisition 
such stocks from the people who have got them, dien don’t you think that there will be very 
strong feeling against it? Bifr San Friction will be avoided if there is cooperation with officers 
and local people’s f^mmittew People would cooperate provided such committees are 
urganised hom rural representatives. Last year when there svas anti-hoarding drive in the 
months of July, Aitgust the food committees were then composed of representatives of 
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communist parties, Kisan Sabha and even individual Congressmen accompanied the officers 
to unearth stocks from the houses of villagers. Unfortunately, in the case of Calcutta, no such 
committees or representatives were allowed to accompany them to the houses or godowns of 
big industrialists or stockists. 

55. Were any stocks found in the districts where this food drive took place — not much 
stocks were found. 

56. Chairman: Do you think there was no evasion? - Mr Lahiri: There was not such 
cooperation because of the Government policy. Food Committees in many cases were presided 
over by the S.D.O’s. concerned who chose their own people and the general public was not 
reallv taken into confidence. 

57. Who should choose the members? — People should have chosen members on those 
committees. Mr Sen: It was done in many places and it was successful Mr Gupta: When 
actually anti-hoarding drive was launched in districts, there was a popular demand put forward 
in Calcutta by very large section of public for anti-hoarding drive to be immediately launched 
in Calcutta. It came very late. 

58. Do you think the food drive in the first instance was satisfactory? - Mr Sen: It was 
largely evaded because in many areas really representative committees were not formed. 

59. Were the committees unsatisfactory in greater part of the province? - Yes. I'here is 
special reason for it In the absence of a Provincial All Parties’ food committee with which 
the Goverrunent cooperates, there was no incentive to patriotic people joining local food 
committees in a large number of areas and the local officials too in many places had chosen 
wrong persons for such committees. Representatives of different political parties should join 
such organisations to make it a success. For purposes of requisitioning and commaiiclccring, 
there should be at the provincial top a sort of all parties food committee which should 
cooperate with the Government’s food measures. 

(A). Do you think you could get all parties committee to cooperate with the Govemmeni.^ 
— Yes. Mr Laliiri: It should have the power to control procurement and distribution of 
foodstuffs. It is possible to get their cooperation if real power is given, to all parties. Whut 
we mean is that an all parties’ food advisory committee and the Government should co-operate 
and that the Government should act on the advice of such a body on food matters. I’heic is 
no question of setting up a parallel Government, lliere should be a representative committee 
and the Government should co-operate with the committee. That is the idea . . . 


.Note- Earlier part of this document is given in Chapter VIII — Doc. 93. 


«»• 4 * ■«> 
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P.C. Joshi to Mahatma Gandhi 


P.C. Joshi (ed,), Correspondence between Mahatma Gandhi and P.C. Joshi (1945), 
pp. 22-36 


Bombay, 
12th Septembety 1944, 


Dear Gandhiji, 

Your letter of 30th July was duly delivered to me by Shri Hullieesing. Within 2 days of its 
receipt by me one of us who deals with Mr Kanji Dwarakadas over labour problems was 
told in a casual conversation over the telephone that he understands that we had received 
your second letter and that you had accepted our explanation regarding our finances, but 
lliat you were now inquiring about our morals. I hope you understand our own reactions 
to the way the problem of correspondence with us is being dealt with by your Secretariat 
In several papers messages have appeared that give the substance of your questions to us 
but not our answer to you and make insinuations. We have kept the Press at arm’s length 
so far. 

In public life there is a code and in our national movement we all take a particular pride 
in the fact that wc observe a higher code than in the public life of other countries. I am saying 
this not only because we feel bad about it but because it brings discredit to our national 
movement of which you are the living symbol. 

I may as well give in the very beginning, our reaction to your letter as a whole. If my own 
father had written to me what you have written, I would NOT have answ^ered his letter and 
I would never again have gone to meet him I am writing to you because you are the nation’s 
Father, it will be unpatriotic on my part to get angry with you, even when you insult and 
humiliate us. I know you don’t mean it but your ignorance of our views and your prejudices 
against our Party are so great that you don’t even realise what you are writing. I would request 
you to show the copy of your letters to me to Mrs Naidu and Syts. Bhulabhai Desai and 
C. Rajagopalachariar and hear for yourself if they do not also agree with me that I am perfectly 
justified in so sharply reacting to your letter. 

I will not take up the political part of your h ttcr where you think that our policy is 
pro-Govemment I do not hope ic convince you through letters on this point, and you yourself 
say that our policy is not the basis of your prejudices against us. 

We cannot discuss political issues objectively as long as prejudices persist. 

I am not waiting for the day when the New Delhi archives fall into the Nation’s hands, 
they will tell you what the Government thinks of our present political policy! 

Most of the newspapers have been given relief about paper quota against recent heavy 
restrictions. We also applied to the Government. I am enclosing copies of letters which will 
tell you that the Government has not given our Journals and Publishing House the relief which 
most of the ‘nationalist’ ones have already secured. This much about your fear I suggest that 
the title ‘People’s War* is highly misleading. It enables the Government in India to claim that 
^t least one popular Party considers this as ‘People’s War’. 
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I will discuss political issues with you only when you feel you have no more prejudices 
left and you consider us to be as honest as you claim yourself to be. 

We have been thinking hard what should make you so hostile towards us and the rool lies 
in your own mistaken understanding of what Communism is. You are fundamentally a religious 
person and have an ethical code. You relate your fundamental religious beliefs to your politic al 
work. You seem to think that Communism means that ‘the end justifies the means' and 
therefore that the Communists are capable of any opportunist policies and any vile Uick if 
they think tliese will serve their ends. Such a belief about the tenets of Communism inakes 
you lend your ears to any slander against us. 

By tlie way this is an outmoded slogan against us and educated persons in Europe (ra\c 
it up after the twenties. I used to hear it often about ten years back. 1 meet hundreds of 
intellectuals and non-Communist patriots but 1 hear it no more. 

I do not want you to take my word for anything, but I do want you just to spend a liulr> 
time studying Communism from the ethical angle itself. You know the Dean of Canterburv, 
you have stayed with him. He is your friend and also ours. He is an intensely religious persnn. 
His religious beliefs have led him to become our friend. He is not a Party Member but a \'f ly 
good sympathiser. He is on the Editorial Board of the Daily Worker, British Communist daily 
He has written on problems from a religious-ethical angle. I would earnestly request you to 
read his book ‘Socialist Sixth of the World’ and his pamphlet, ‘Marxism and the Individuar 
(printed in India as the second part of ‘llie Heritage We Acclaim’). They will help you t(» 
see that we Communists are very ‘religious' in the best sense of the word, even tliough wi* 
prt»fess adherence to no religion. We try to confonn to a moral-ethical code which religions 
preach but whose followers never practise and more than that our moral code is more strict 
and demands greater material sacrifices and lifelong self-education, and very hard practical 
work in the daily service of the people. 

I would like to hear from you what you think of the Dean’s writings and if they 
helped you to understand us better. You have been gracious enough to promise that you will 
read whatever I recommend. We regularly send our weekly to you. I would request you to 
glance through it and every week read any bit that catches your eye and after 3 months let 
me know again if you still think we are woolly in the head and unpatriotic. Send me back 
any single para that you think helps the Government and hurts the people. 

You accept my answer about our finances and hold the position to be ‘completely 
satisfactory.’ I sent you categorical answer on the other points and I enclosed documents and 
yet you think that you cannot give a ‘categorical reply.’ You appreciate them but say: ‘If I 
was free from prejudices I would have no hesitation in accepting your answers.’ It huits us 
more than you can imagine to read that our nation’s leader pleads prejudices as standing in 
the way of examining slander against a young patriotic party. 

Mud-slinging at political opponents is an old weapon of those who have lost faith in du* 
people and given up all mord values. Just as the bureaucracy attempted to use that weapon 
against you, challenging your integrity and accusing you of projapanhp. Some C.S. Pers and 
Boseites are using it against us. You are getting letters and documenti against us as part of a 
well-organised campaign against us by these parties. ITiey have tried o^t in their own localities 
all the slanders that they are now regaling to you and failed. After you| release they are trying 
to prejudice you. 

In this they arc helped by the prejudices of many honest CongrcjBsmen against us. You 
yourself, it seems, are puzzled as to why some honest Congressmen shpuld be so passionately 
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anti-Cominunist The reason is not far to seek. Since f)tli August we stuck to our convictions 
and refused to join the sabotage campaign because we were convinced that th^se were against 
ihc interests of our country. We campaigned among people and invited their wrath upon our 
heads. A section of Congressmen misinterpreted our policy as being against the Congress and 
the nation. Subsequent events have shown it was not so. Tlieir subjective anger against us, 
political intolerance, and refusal to concede patriotism to those differing -from them makes 
tlicm sad victims of C.S.P. propaganda. 'Die situation is often so tragic (hat while our entire 
Paity defends the Congress against charge of projapanism, they slander us as the enemies of 
the people. 

I will quote but one instance of political intolerance in Congress ranks and that in connection 
not with ourselves. Quite a good part of tlie middle ranks of tlie Congress think even now 
that Mr Jinnah is an agent of the Government and you are ill advised in negotiating witli him. 
'Ihey cannot for their life believe that there are patriots inside the League also. This same 
kind of blind prejudice is displayed towards us. Yet we are confident that we will win the 
confidence of honest Congressmen more and more by working with them and as they will 
be helped by life itself to live down their prejudices. 

you enquire into the bona fidcs of the persons who have written to you, you will find 
that they arc those who organised or supported the post-f)tli August sabotage campaign or 
have been intensely prejudiced against us by these people. 

They are bitter against us because we opposed sabotage and exposed them not only in 
words but in practice. 

After your letters from jail and later statements they cannot attack us politically and thus 
lue reduced to mean tricks. 

I have yet to come across a person whom anyone will call a patriot who will utter to my 
face die slanders that seem to have reached you and who will have the courage to repeat 
them before the Congress and League lead^^n? of his own district 

I would have expected you to tell the persons who seem to give you so much ‘evidence’ 
(which I consider to be slanders) diat if all diat they say about the Communists is right, it 
should be the easiest thing for them to wipe us out in their district and that they need not 
bother you about ‘Communists’ who on their owti report are a gang of unpatriotic degenerates. 
This is how I would like the National Father to act, who has a veiy large family to look after. 

You have referred me to two cases. I will take them one by one: 

A) Re: B, Manoranjan Chowdhury. 

He had seen me before he met you. He came to our office with die uncle of my wife who 
was an old friend of his but sat the waiting room fearing that I would not meet him. When 
the Uncle told me that he wanted to meet me, I invited him in for a talk. He congratulated 
uie for marrying ‘the best Bengali girl’* and made me blush. He told me that in his own 
district Noakhali the ‘best workers’ are inside the Party! He complimented me for building 
up ‘the best organised Party’ in India! And a lot more in the same strain. In the end he told 
nie that he does not agree with us on all points though he admires my ‘powerful writing ! I 
bad not met him before and was just polite and pleasant to him. 

This person comes to you without an appointment. (He was a scout for Dr Shyamaprosad 
and his courier). 

He asked for an interview over the Rajaji formula, but took the ‘greater part of your time 
telling you that we had ‘done great injury to the national cause.’ (He was preparing the ground 
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for Dr Shyamaprosad to meet you and testing out what standing the thrice cursed Communists 
had with you). 

He has left papers with you which you have not been able to study. 

He has left wi^ you a printed book. You have not given me its tide, but I guess that it is 
likely to be Kalyani Bhattacharya’s* ‘War Against the People.’ I have not read the book but 
only glanced at it and seen through the cartoons. When I received it I sent a wire to our 
Bengal Committee if it should be answered in the People’s War and I got the answer that I 
need not bother because it had been withdrawn from circulation as all decent Bengaless who 
read it felt disgusted over it. 

What does the book say? It states that I am Maxwell’s boy and insinuates that our girl 
comrades in Bengal are like prostitutes. What is the evidence of facts? None, but through the 
book the allegation is made Aat Maxwell pays me and my Party; the rest of the book consists 
of verbal decoration around this theme. You have yourself seen through the ‘paid-Govem- 
ment-agent’ slander. I will take the answer to our food policy being pro-Govemment later, 
but what is the positive call to the people that this book itself gives? — food riots, ‘revolution,' 
just what a Jap agent in Bengal would advocate, 'Fhe book was banned after a while and $o 
far as I know, not one Bengali Journal protested against ban! 

I will take the author of the book first She did not write the book herself; I know it for a 
fact that Dr Shyamaprosad got it written and paid for its publication. 

Now I come to the contents of the book. It is an answer to a series of articles 1 wrou- on 
the first Bengal famine, in the People’s War; they created a sensation in Bengal and Svi. 
Bltulabhai Desai told a comrade of ours that I have helped him to get a clear picture of Bengal 
famine for the first time. The articles were lifter reprinted into a pamphlet which became the 
best seller and went Into tw’o editions widiin two weeks. In those articles I exposed Shyama- 
prosad as being a hoarders’ man in policy^ and a communal factionalist in practice. And tliis 
pamphlet of Kalyani Bhattacharya was his ‘reply’ to mine. 

I don’t expect you to study the Bengal famine and its after-effects; you are busy dealing 
with the basic national political issue by meeting Mr Jinnah and if it comes off, 1 know you 
would have done your bit for Bengal. 

I will give you a reference that you will fmd amply satisfying, you know X.1 got most of 
my factual data from him, when he saw the articles he agreed with my analysis. During my 
next visit to Bengal he invited me to stay with him for a while and we became still more 
friendly. He is an eminent intellectual and he is not a Communist He is a Bengali, a patriot, 
a scientist and a statistician. Please send him Kalyani Bhattacharya’s pamphlet and ask him 
what he thinks of the pamphlet and also vdiat he diinks of what we write in the People’s War 
on Bengal’s food. After you have read his answer you will understand why I am so indignant 

By the way, several of his students and relatives are In the Party. He and his wife know 
several of our Party boys and girb. I would like you to send by hand ct^ies of your two letters 
to me and my answers. I am confident that he and hb wife will tell you that you are letting 
your leg be pulled. 

I could give you any number of references in Bengal, of the best .sons and daughters of 
Bengal from every walk of life but I think one b enough. 

Dr Shyamaprosad and hb men are campaigning against you in Bv£pd. We are not on y 
supporting you but putting faith and courage into Congressmen to get and fij^it Dr Shyama- 
prosad. And yet you ask me to ‘explain’ etc. and you lend your eart to Dr Shyamaprosa 
and hb men! 
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If you trust Dr Shyamaprosad more than me, I would request you to put us both to the test 
of the verdict of the people I will go down to Bengal and let both of us organise mass rallies 
under our own banners, and on our own poliUcal policies. He through his Hindu Mahasabha 
and I, through our Party. In Calcutta our meeting will be twice the size of his and in the districts 
four to ten times his meeting. I am a non-Bengali and a bad speaker while Dr Shyamaprosad 
is a great demagogue. I will make your delegate see mass rallies in the villages of Bengal the 
like of whicli only you could see if and when you go to that unfortunate province. 

B) Re. Extract from Kaleshwar Rao's Letter 

If you showed it to ANY honest person who knows anything about Communism and has at 
all seen the Indian Communists at work in any part of India he will tell you that it cannot 
but be all lies. 

Rajaji has been to our Commune and dined with us. When I told him about our food 
jocularly that we are trying to beat the old man (i.e. you) at his own game, he told me that 
my food was more Saimk than yours! 

Gelder has eaten with us on a Saturday when wc get our weekly mutton-curry' and also 
-. eek days when we have the plainest of vegetarian meals. He is a gi eat admirer of yours. 
You casually ask him what he thinks of our food and the way we live. 

Mrs Naidu has been a poetess and a great lover of our culture. She knows our poet 
comrades, she has seen our boys and girls dance and sing. You ask her what sort of culture 
we go in for and what we are doing for Indian culture. 

Our Central Cultural Squad is rehearsing a new programme. While you are in Bombay 
you can drop in any time, unannounced. I am confident that it will make your heart swell 
with pride to hear them sing and dance, and you will like to hug all the boys and girls. They 
rehearse from 8-12 noon, and 2-7 p.m. 

All the foreign correspondents assembled in Bombay to cover your meeting are anxious 
to see the squad at work to catch a bit of Indian folk-culture. When any of them comes to 
you at Wardha later you ask them what they think of what they heard and saw performed. 

All the above is only to help you to see how much Kaleshwar Rao has wronged us by 
writing that letter to you. 

But you are a lawyer too. I would ask you to call our Andhra Party leader, Sundarayya 
and Kaleshwar Rao and you talk to them both together on the letter and I hope that in 15 
minutes you will find out who is a true son of Andhradesh and who a better votary of truth. 

If you find you cannot come to an) conclusions I would ask you to ‘organise’ a proper 
trial before the Andhra people. You could app(»int as the ‘judge’ cither imaji or Mrs Naidu, 
respected national leaders and /JOT prejudiced against us. I guarantee an attendance of 50,000 
peasants, men and women of all generations with their children and perfect discipline and 
order. Let Kaleshwar Rao make the ‘Prosecutor’s speech and produce his witnesses. Sundarayya 
will produce np witnesses but only make a speech. And let the Judge’ record for you the 
verdict of the ‘jury’, die people who gave birth to both Kaleshwar Rao and Sundarayya. 

What has hurt me most in his letters and your sending it to me is where he challenges our 
sex-morals. 1 would like you to know that it is only in our Party that we seek to guide, criticise 
and mould the entire life, both personal and political, of our members. The punishment inside 
our Party for sexual depravity is summary expulsion. I would also like you to know that we 
have perhaps a higher percentage of women in the Party than there were even in the Congress 
itself and that we have a larger number of women whole-time workers from elderly Mas to 
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young unmarried girls than the Congress ever had. I hope you will now see that when any 
slanderer attacks our sex-morals we feel as strongly as a common person will when he hears 
his mothers and sisters hllhily abused. 

What worth should be placed on Kaleshwar Kao’s statement and how reckless he is in his 
allegation can be seen from his total distortion of Engels’ book. Engels’ book ‘Evolution of 
Family, Property and State’ is a scientifrc study of the history of human marriage and the 
development of property and State. In it Engels, who with Marx was the co-founder oi 
Communism shows how historically marriage has tended to be more and more monogamic 
and how the earlier forms of marriage were discarded by society in its progress. In this 
connection he mentions Community marriage as a form which once existed in the infant 
period of human society. To allege that Engels justified Community marriage is a base 
perversion, for which it is difficult to find parallel. At this rate any historical research will be 
impossible. Engels, on the contrary, laid it down that the progress in human marriages is 
registered by its evolution as a monogamic marriage — a statement which gives the lie to 
Kaleshwar I^o’s distortion about Community marriage. 

Wavell paid tribute to your ‘intelligence’, ‘experience’, and ‘acumen’ and recognised ‘much 
ability and high mindedness’ in those who represent the Congress. You rightly answered back 
diat why then does he not trust you. 

You write to me ‘I know your worth. You have very able young men and women, a*, 
selfless as I would claim to be. You are all hard-working and possess great energy and vou 
impc'se strict discipline on your workers. All this I prize and admire'. And just as Wavell docs 
to you, you don't trust my word over issues that in any decent society are taken for granted 

Please realise what I must be feeling inside me when I find that you treat me and our Party 
in the same way as Wavell treats you and the Congress. 

Secondly, have you ever cared to recalP the words of the Communist delegates in the 
historic August A.I.C.C. meeting? What did they beseech you to do? To delete the operative 
clause (the sanction clause) and replace it by acceptance of self-determination and immediate 
negotiations with the League; this in fact is just what you have done NOW. 

What did they warn against? Just what happened immediately after your arrests what they 
had forecast in their speeches and what you repudiated the moment you got the chance from 
within the jail itself but which the people outside did not know. You repudiated sabotage 
from within the jail, we fought against it outside, when all those who swore by you had been 
swept oflf their feet You asked Rajaji to go ahead with Jinnah and without knowing anything 
about your acceptance of the formula we popularised self-determination and Congress-League 
unity when the majority of Congressmen and Leaguers themselves lacked faith. 

In conclusion, 1 did not answer this letter earlier because 1 was expecting you in Bombay. 

I did not send it as soon as you reached here because I did not want to intrude upon you 
time when we want you to give your single-minded attention to bring about an agreement 
with Mr Jinnah. I am, therefore, sending it on what is reported to be the last day of your talks 
with him. 

I want you to read this letter at your leisure. 1 am writing to you (qr the last time on the 
subject of our bona fides. It is too humiliating to read what, you send us;ignd we see no reason 
why we should put up with it after having bared our breasts before y<$i. 

I will make to you an offer wfliich in normal conditions we will consider below the pr^tige 
of our Party to suggest You place your whole anti-Conununist file before any patriot o 
eminence who inspires mutual trust, e.g. Mrs Naidu, Rtyi^i or Bhulabhai. These three are 
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your old colleagues and knovvrn to us not to be prejudiced against us. Let me have a copy of 
the file and let them ask me for explanations on any point. I am sure after rea'.’ing their report 
you will consign the anti-Communist file to flames. 

I hope you will agree that I could do nothing more to convince you. 

I expect an answer to this but if you are not satisfied, 1 hope you will at least spare us the 
silly stories that petty slanderers for political reasons send you. If you want our views on any 
political issue or you want us to undertake any particular service of the people you have only 
to send the word. 

The more we find you failing to discharge your duty towards us as the naUon’s father, the 
harder we shall work to discharge our duty as the nation’s sons. And one day, we shall have 
your blessings. 

I hope you know that we do not have personal capacity inside the Communist Party. The 
letters that I have written to you have been written on behalf of the leadership of our Party 
which we are proud to say knows no factions and cliques. 

With respectful greetings, 

P.C. Joshi. 

1. Ms Kalpana Dutt, whom P.C. Joshi had married, was a revolutionary in the Chittagong Armouiy Raid of 
April 1930. — Ed. 



Extracts from Fortnightly Report from Punjab 
for the first half of September 1944 


File No. 18i«/44 - Home Poll (I) 
{NAI| 


(d) Communists — The communists have made little headway among the main political parties 
which generally mistrust them, while the rural classes find their political theorising too intricate 
to understand. Congress has never forgiven them for their opposition lo the 1942 disturbances 
and their pro-war policy, and sees behind their support of the Congress demand for the 
immediate formation of a national Government a thinly veiled threat of infiltration and capture 
of power. The Muslim League tolerates them so long as they champion the Muslim right to 
self-determination, but doubts their sincerity of purpose. To the Akalis they are anathema. 

The Communists have been heavily prc-occupied with propaganda to support any Gandhi- 
Jinnah settlement, whatever the cost to the Sikhs and other minorities. A so-called Congress 
conference held at Amritsar August the 10th to re-alTirm the confidence of the Congress in 
Gandhi’s leadership was two thirds Communist and was boycotted by the Congress Akalis. 
I he proceedings showed that the genuine Congressmen present had little faith in the 
Communists sincerity. Again, a ‘Sikh Congress men’s’ conference held at Amritsar on August 
ihe 11th to declare their faith in Gandhi’s leadership consisted almost entirely of Communists 
and was chiefly noticeable for its bitter criticism of the Akalis. It is of interest to note that 
iJthough the main resolution passed at this second conference proclaimed full faith in Gandhi’s 
leadership, the oiganiseia felt compelled in deference to Sikh feeling to qualify it by a request 
that Gandhi should consult nationalist Sikh opinion before committing himself to any final 
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settlement threatening to divide the Sikhs in two. The main results of these two conferences 
are that the already heavily strained relations between the Akalis and Communists will be sull 
further embittered and that the Communist Sikhs will be drawn closer to Congress. Other 
Communist meetings held during the fortnight have followed the line of the two Amritsar 
Conferences; speakers at them have also a taken the opportunity of trying to popularise the 
annual Provincial Kisan conference to be held in the Jullundur district at the end of this month, 
and as usual have exploited local grievance in the hope of stirring up discontent 



Extracts from Fortnightly Report from Punjab 
for the second half of September 1944 


File No. 18^/44 -- Home Poll (I) 
[NAI] 


In accordance with their policy of not forcing a clash with Government before consolidating 
tlieir power the Communist leaders were generally careful to keep within the law in their 
speeches, but there was much hard hitting in their attacks on the Akalis, the Unionist Ministry 
and the Police; and their speeches afforded clear evidence that as their power glows the 
Communists are becoming more out-spokenly anti^Govemment. Short of actual sedition, no 
pains w'ere spared to undermine the confidence of the people in the Unionist Ministr)' and 
the present system of Government, and to exploit local grievances, such as the failure of 
Government to construct a canal in the Doaba, shortage of iron agricultural implements, 
cement, kerosene oil and sugar. Popular interest, in the proceedings was also stimulated b\ 
lide-shows and dramas staged by women Communist workers, depicting scenes from Russian 
guerilla warfare and the Bengal famine. No attempts were made to defy the Government 
prohibition on camps, military uniforms or parades, and there was no anti-recruitment 
propaganda. Fascist aggression was denounced but the part played by the British in winning 
the war was deliberately belittled and at times slanderously misrepresented. Throughout, the 
emphasis was on Russian achievements, and the Soviet system of Government was extolled 
as the model to be introduced in India through the efforts of the workers and peasants. British 
Imperialism came in for its usual castigation, Speeches were otherwise mainly directed towards 
virulent attacks on the Akalis; persuading the audiences that only a ‘national Government and 
complete independence could solve India’s food problems and make her resistance to foreign 
aggression effective; advocating the right of self-determination for Muslims but rejecting it in 
the case of the Sikhs, and preaching communal unity and the necessity for a Congress-League 
understanding. The attaclu on the Akalis have left no room for any reconciliation between 
them and the Communist Sikhs, and the cleavage must now rapidly widen. The Akali Jubilee 
Conference to be held at Jandiala in November will show which of the two parties has the 
stronger hold on the Doaba Sikhs. 

Although the audiences were mainly illiterate and unable to follow itiany of the arguments 
put forward in support of the theories and proposals advanced and tofthat extent the 
of the conference are likely to be ephemeral, the general trend of the speeches must have le 
behind a feeling of disrespect foi the Government in power and discontent with prevailing 
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conditions, methods of administration and civil supplies, and have added to the power and 
popularity of the Punjab Kisan Committee. This accretion of power is likely to stand the party 
in good stead after the war when it is prepared to measure its strength with Government on 
a falling market during unsetded post-war condiUons. 



Extracts from Fortnightly Report from U.P. for 
the second half of September 1944 


File No. \S/9/U - Home Poll (I) 
[NAI] 


There was a meeting of about 600 Communists at Lucknow on September 9, at which inlet 
alia the differences between the Communists and the Congress were discussed, but apparently 
little or no headway was made towards setding them. 



Extracts from Fortnightly Report from Madras 
for the second half of September 1944 


File No. 1^/44 - Home Poll (!) 
[NAI] 


In Madras, the Communists have been included in a committee formed for celebrating 
Mr Gandhi’s birthday with Mr K. Venkataswamy Naidu as President, lliis has provoked 
anti'Communist organisations especially ^he Indian Students’ Congress, to form another 
committee for the same purpose under the presidency of Mr Muthuranga Mudaliar* and both 
committee have arranged for meetings and processions between 2.10.44 and 8.10.44. 



Extracts from Fortnightly Report from Madras 
for the first half of November 1944 


File No. 18/11/44 - Home Poll (I) 
[NAI] 


Communists — Communists appear to be greatly perturbed at the attempts now being made 
by Congress It aders to exclude them from any participation in their activities. In Madras City, 
Congressmen are making determined efforts to wean labour from Communists influence. At 
Committee meeting of the Tramway Workers which was attended by Mrs Rukmani 
bskshmlpathl* and other congressmen, allegation were made against the Communists that they 
had misappropriated the Union Funds. Tramway Workers are shortly to decide by a secret 
ballot whether die Communists should be allowed to remain in the Union. Communists, on 
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the other side, are continuing counter propaganda, and in one case in Malabar there was an 
open clash, when they broke up a meeting of Congress supporters at Badagara. They arc also 
continuing their efforts to promote Hindu-Muslim unity and to bring about another meeting 
between Mr Gandhi and Mr Jinnah. The ‘Russian Revolution Day* which was celebrated 
recently gave them an opportunity for processions and meetings. 



Extracts from Fortnightiy Report from Punjab 
for the first half of November 1944 


File No. lty4/44 - Home Poll (I) 
[NAI] 


(d) Communist — TTiere has been no marked Communist activity since the Jandiala conferciut' 
at the end of September, but Kisan workers have maintained their steady pressure in the 
central Punjab district to strengthen the party organisation and weaken the Akalis. Meetings 
held to celebrate ‘Unity week’ and ‘Revolution Day’ attracted little attention. Work on the 
I.abour, Student and food fronts has almost ceased, membership figures, sales of paily liteiatun* 
and the collection of funds have fallen off appreciably. On the political front the old disputes 
between the Kirtis and Communists over funds, particularly the Desh Bhagat Qaidi PanMii 
Sahaik Committee funds from abroad, a vadllating Sikh policy and inability to convince any 
of the major political and communal parties of the Communists’ sincerity have prevented any 
progress, and it seems probable that Dr Adhikari will again be sent to the Punjab to iry and 
resolve these difference. Meanwhile no change in Communist policy is likely to follow the 
C.P.I. meeting at Bombay, as it is realised that the party is not strong enough to conic' into 
conflict with Government and that it has little popular appeal outside the Sikh peasuntiy 
Propaganda may, however, assume a more definitely anti-Govemment and pro-Congress line, 
while in view of the improvement in the war situation the Party’s ‘pro-war’ policy will probabK 
be gradually discarded in an attempt to appease Congress. 



Extracts from Fortnightly Report from C.P. & 
Berar for the second half of November 1944 


FUe No. 18/11/44 - Home Poll (I) 

(NAI] 

Tbe Communist oiganisation in Nagpur is being overhauled by B.T, Randive of Bomba) 
He is reported to have ordered the dissolution of the Central Plrovinctis Communist Party on 
account of its ineffectiveness. The Nagpur communists have failed over a long period of time 
to gain control of the Nagpur Te.xtile Union vdiich is finnly in the grip of the Ruikar group. 
It seems likely that the party will now lose what little inOuence it haddn the past 
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, Extracts from Fortnightly Report from Punjab 
• for the second half of November 1944 


File No. 18/1 1/44 - Home Poll (I) 
[NAI] 


(C) Communists - Demoralisation persists as a result of the failure of the (jandhi Jinnah talks 
and the attacks on the Party from different quarter, and Communist stock at present is low. 
Ur Adhikari who recently spent 10 days at Inhere found it impossible to reconcile the 
pro-Pakistan policy of the CPI with the need of the Provincial Organising committee for 
retaining its hold on the Sikh peasantry. 'Fhc virulent attacks of the Akalis on Communism in 
all its forums seem to have convinced party leaders of the futility of trying to penetrate into 
the Akali Dal and to have persuaded them that their only hope of winning Sikh support is 
to open a unity campaign and rally the Sikhs on tlic question of nationalism. Adhikari has, 
however, realised that a more practical policy is necessary to reconcile Sikh-Muslim differences 
and nas announced another visit to the Punjab to try and solve the problem. 

In the wider sphere of provincial politics the only common ground which the Communists 
at present share with Congress and the I.eague is opposition to the Unionist Party’. 'ITie 
pnipaganda front shows signs of mismanagement and the faiig i Azadi has little appeal and 
IS tunning at a loss. Party unity has been still further complicated by internal dissensions and 
accusations of the embezzlement of funds. 



Extracts from Formightly Report from Bombay 
for the second half of November 1944 


File No. 18/11/44 - Home Poll (I) 
[NAI] 


Under the auspices of the Cultural Society of the F'riends of the Soviet Union a meeting of 
700 persons was held at Ahmedabad on the 9th November. In his presidential speech, Mr Rajni 
Patel inter alia suggested to M*' Jinnah tliat he ^nould clarify the position of the Muslim 
majority provinces vis-a-vis with other provinces in India and urged Mr Gandhi to concede 
the right of self-determination to the Muslims. 
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Extracts from Fortnightly Report from Madras 
for the second half of November 1944 

File No. 18/1 1/44 - Home Poll (I) 

(NAI] 

Communists all over the Presidency seem to be perturbed at the attitude adopted towards 
them by these Congress Assemblies. Leading Communists of Madras and representatives ol 
the districts recendy met and discussed the future programme of the party in the light (>r these 
differences though no definite conclusions appear to have been reached. In some places as 
already reported, they have already come into open collision. In Kistna there was a scullle 
between a Communists and an orthodox Congressite at a meeting held at Gudivada. In Malah^u. 
there have been clashes already at various meetings and the district audiorities are taking action 
to control such meetings by licences under the Police Act. It is reported that at a Calicut publii 
meeting a Communist heckled the Congress speaker on his refusal to answer die question 
whether the civil disobedience movement of 1942 was launched by the Congress and it not, 
why he was blaming the Communists for not helping the Congress in the ‘fight for freedom' 

, Conclusions reached at the Commissioners’ 

• Conference, Bengal on the morning 20.12.194^ 

(Jov't. of Bengal (Home) File No. 533/-W 
(Bengal State Archives) 

7. General Political Situation 

Subversive organisations admittedly quiescent and largely hampered owing to the dctoiiLidii 
of leaders — such detention to continue until the Japanese are out of Burma. The orgaiii.saU<>ns 
are, however, not paralysed and are still capable of making mischief. 

Communist activity is the main problem both in the labour as well as in the agriciiliutal 
field, 'rhe only method of control is counter-propaganda emphasizing the activities of Govern 
ment, and equal firmness should be shown in dealing with C.P.I. agitators as with agitators 
of other parties. 

No general C.P.I. programme or policy discernible in the mofussil and their activities are 
purely opportunist 

Suggestion was made by certain H.M.s that the only possible organisation to touniei 
Communist activity (which, it was accepted, would come in conflict with Government after 
the war) was the Muslim League and that therefore the Muslim I..eague should be encouraged. 

Present instructions of Government enable officers to encourage all supporters of (jovem- 
ment when holding meetings. 

Other points touched on by H.C.M.: 

a) Need for observing Government orders in regard to the playing 'of music before mosques 
in order to prevent communal incidents. 
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b) Necessity for stamping out corruption; and 

c) Inadvisability of local officers passing local orders to control prices in their districts were 
not pursued in discussion. 

It was essential to ensure that C^haukidars and dafadars were paid proniptlv in full and at 
short intervals. 

Any increase in the Union Board rates to meet the increased cost would be unpopular, 
and the additional cost involved should be borne by Chwcrninent. 

A. Adoption of H.M.I.S. ‘Bengal’ or some other craft by the Cliittagong Division or more 
correctly to consider the question of adoption by administraUve Divisions or areas in the 
Province of ships of the R.I.N.: 

rhe proposal was not favoured, it being considered that tlie arrangements now made by 
the Bengal War Purposes Pund were sufficient. 

4. Future of the Home Guard organisation after the war: 

It was generally agreed that, now that the block grants system for services rendered had 
been accepted, it would be impossible to maintain the organisation on a voluntary basis after 
the war. 

4'!, Home Guards should be regarded as a war time organisation and should be disbanded 
within six months after the war. 

'The Director of Training and Organisation suggested that if the Youth Welfare Scheme of 
tlie Education Department was not stiirved of funds, it could cope with all the social sen ice 
work tliat was necessary and tlie TIome Guards would not be necessaiy for this duty. 

2. A. Training of A.R.P. Personnel for War Employment 

(1) 'Fhe following suggestions for employment of A.R.P. and Civil Defence Personnel were 
made: 

(i) Utilisation of B,F,S. units and ambiJances in inofussil towns — both organisations 
to be under the Police: 

(ii) Utilisation of portable trailer to assist in minor irrigation schemes. 

(iii) Utilisation of Casualty personnel in F.R.F. hospitals; 

(iv) Utilisation of A.R.P. drivers in the numerous posts open to them; 

(v) Recruitment to the Police; 

(vi) Employment under the Civil Supplies Department — Enforcement Branch. 

B. ’fhe question of the desirability of a reduction <d' A.R.P. in the Chittagong Division was 
raised by the Chittagong Commissioner — a reduction which, he mentioned, had the support 
of the 'Hiird Tactical Air Force. was considered that the? vit'ws of tliat force should be 
represented tlirough the correct channels to G.H.Q. and the Government of India. 

Commissioner, Dacca Division, pointed out that in his view it was more desirable to retain 
A.R.P. in Mymensingh than in Dacca, Narayanganj. 


P.D. Martvm 
21.12.4^k 




Role of the Radical Democratic 
Party 


As mentioned in the main introduction, the activities of the R.D.P. is not one of aggiossivc 
opposition to the Raj. Historically it would not be worth considering it at all in a volurni- oi 
this nature, were it not for the following considerations; the intellectual and political prestige 
enjoyed by M.N. Roy among the younger generation of Indian leftwing nationalists and lalxuu 
leaders, because of his earlier revolutionary career and activities in the Comintern, till his 
return to India in 1930; the coming together of his supporters under the banner of a poliiical 
party in 1940, with a strong anti-Fascist commitment, and the continued hold his suppiirtr>>s 
had over sections of Indian organised labour (Ch. X). 

The survival of the party and its propaganda organs was as much due to the dedk aiion 
of its younger cadres as to the indirect financial assistance it received from the Government. 
Documents No. 10, 15 and 32 show it as a supplicant before Government officials and BiiilsIi 
companies for advertisement and financial aid to the periodicals it was bringing out. Its local 
influence was very uneven (Docs 19, 25 and 29), although it was working hard to tone up its 
organisation and reach out to different areas (11, 12, 14). 

Unlike the C.P.I., which accepted the existing political parties (Congress, Muslim heatruc. 
Hindu Mahasabha etc.) as institutions which had come to stay and whose involvement m the 
political process was necessary for further progress towards freedom, the underlying mi-ssai>(> 
of most of M.N. Roy’s leading articles in Independent India was that these parties represented 
the privileged classes, that the R.D.P. should try to mobilize popular initiative, develop its own 
political and economic programme, and try to occupy the space held for a long time b\ the 
Congress. (Docs 4, 16, 21, 36). Roy did not share the widespread reverence for Mahatma 
Gandhi, a fact which comes out clearly in Documents 3 and 4. 'fhe economic idea.s of the 
R.D.P., and its position vis-a-vis the ‘Bombay Plan’ (Ch. XII) and the Indian Government’s 
plans for post-war development are to be seen in Documents 5, 13, 21, 31. 

Their political programme (part of Doc. 13) envisaged a federal democratic state for India 
reorganized on ethnic and linguistic Lines, and in that they hoped to find an answer to the 
communal demands for Pakistan. In the context of Bengal politics they were taking up the 
grievances of Muslims who complained about inadequate Job opportunities in the A.R.I’ and 
similar' departments of Government; this brought them in opposition to the progressive 
Coalition Party of Fazlul Haq. (Docs 1,2). 

Other Documents Relevant for this Chaffer 

1. Doc. 107 in Chapter I-B 

2. Doc. 75 in Chapter I-C 

3. Doc. 92 in Chapter II 

4. Doc. 144 in Chapter II 

5. Doc. ‘23 in Chapter IV 


<!>• * 4 * •a> 
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1 , Govt of Bengal to the Govt of India - Publication of 
• Azad forfeited 

File No. 33/9/43 - Home Poll (I) 

(NAI| 

Government of Bengal 

Home Department Press 
No. l()83-pr. 

Fiom 

A.E. Porter Esq., C.I.E., I.C.S., 

Additional Secretary to the Government of Bengal. 

P' 

riip Secretary to the Government of India, 

Home Department. Calcutta, the 17th December H)42. 

Sir, 

I am directed to forward a copy of a notification issued by tliis Government declaring the 
publication, the particulars of which arc given in the margin, to be forfeited to His Majesty. 
[The issue of the Azad dated the 3rd October 1942.) 

2. A translated copy of the objectionable article is enclosed for information. 

I have the honour to be, 
Sir, 

Your most obedient servant. 
Additional Secretary to the Government of Bengal. 

Etulosure 

Azad (Calcutta) dated 3rd October publishes of letter in which following lines occur. 

Injustice in Chittagong A.R*P. 

Per cent of the inhabitants of Chittagong arc Muslims. The position of the Muslims in 
A.R.P. services is really negligible and disappointing. It will be seen from the following list 
diat every notable post has been monopolized by Hindus in spite of there being suitable 
Muslim candidates. (Here follows a list). The communal officers mentioned in the list had so 
l(3ng given the bluff that suitable Muslim candidates were not available. But only recendy it 
'vas noticed at the time of interview for the post of a Fire Brigade Instructor that quite suitable 
^nd qualified Muslim candidates were available. Almost every branch of the A.R.P. services 
conducted by Staff Officer. Next to the post of the A.R.P. Officers, that of the Staff Officer 
^most important But unfortunately out of five Staff Officers only one happens to be a Muslim. 
When one is reminded of the efficiency and experience of some of these Staff-Officers, one 
IS surprised how these men could get such responsible posts. On the other hand although 
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thoic were quite suitable Muslim candidates for these posts they have not been appointed 
WTiat can it be called other than communalism? As regards the Control Centre, wiih the 
exception of three men all the employees of this branch are Hindus. This Control Centre is 
run by this Staff Officer (communication). As regards WiU*dens Service, in this branch there 
are five Deputy Chief Wardens in five different wiu-ds. 'I'hree of them are Hindus. 7'he duties 
ol the Deputy Chief wardens of ‘A' and ‘O' wards are to find fault with tlie Muslim Wardens 
quite unnecessarily iuid thus seeking to drive them away. The post of the Deputy Chief Warden 
of the 'D* ward is a salaried one while those of the other wards are honorary. We are at n 
loss to understand why only his post is a paid one. In this way the demand of the Muslims 
is being neglected in ever\' branch. When the post of the Head clerk fell vacant, we do not 
know why an iiielficienl junioi Hindu w'as appointed to act temporarily although theie wen* 
efficient and experienced Muslim candidates. Such differential treatment is quite unjust and 
unfair, 'rhe Civil Defence Department has surpassed all. ITie officer, the claims officer, and 
all clerks and peons of this department are Hindus. V'ery good arrangement has been made 
so that there may be no Muslim in that Department. In this way Ramraj is going on undeicncd 
in everv' branch of the Chittagong A.R.P, Services. 

! Not pnnlcd 



M.N. Roy* to Reginald Maxwell — Suspension of the 
publication of the Bengali Daily Azad 


File No. 33/!y43 - Home Poll (I) 
INAIl 


Sir Regional Maxwell 
New Delhi 


Dehra Dun, December 19, 1942 


Dear Sir, 

You may have already looked closer into the affair of the Bengal Ministry ordering the indefinite 
suspension of the Bengali Daily *Azad' published from Calcutta. On the basis ol very reliable 
infomiation, I am in a position to state that it is a case of gross arbitrarine.ss on die part ol 
the Ministry dominated by the Hindu Mahasabha and Forward Bloc. You may be inlormed 
that die permanent olficiais did not approve of the measure. 1 understand that the Sccictarv 
of the Home Department felt that the matter should be left to H.E. the Governor. But the 
Home Minister hurriedly passed the order and left for Delhi without consulting His Excellency. 

The entire Hindu nationalist press of the province was backing lup the dubious ^ 
the Ministry. 'AzatT was the only exception. It was rendering immense help to our activities. 
ITirough its intermediary, we have been able to get in close touch with the Muslim masses 
and influence them very largely. That may have been one of the teasons for this aibitrary 
action of the Ministry. 

ITie facts stated in the letter for publishing which the paper has 
solitary events. They are very common in Bengal recendy. We hav( 


been suspended, are not 
! time and again publicly 
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said, and drawn the attention of the officials to the fact, that the supportere of the present 
Bengal Ministry, if not the Ministers themselves, are not politically reliable, and that witli tlie 
influence of the Ministers unreliable elements have been penetrating Civil Defence and other 

organisations. 

ITie suspension of the Azact is bound to incense the feeling of the Muslim population, 
and the consequence may be violent outbreaks of communal animosity, rherefore, for more 
iJian one reason, the order should be revoked, and I am sure you will look into the matter 
and do tlie needful to prevent greater mischief. 

I may avail of this opportunity also to inform you that recently H.E. thi Governor granted 
an interview to some of the leaders of our party, who brought to hus notice various acts of 
questionable behaviour on the part of the Ministry and its supporters. On that occasion, the 
representative of our party expressed the opinion Uiat the present Bengal Ministiy' must be 
replaced by more reliable public men. We have expressed tliat opinion publicly as well. The 
‘Azad* was co-operating with us to secure public opinion in favour of tliis change in the Bengal 
situation. That, I am sure, is real cause foi its suspension. 


Yours sincerely 
M.N. Roy 


Enclosure 

Daily Digest 
21 - 12-42 

According to a source report, the working Committee of the Bengal Provincial Muslim League 
at a meeting held on December 17th agreed that agitation in connection with the ban on the 
Muslim Bengali daily ^Azad* would start will* afreet from December 24th, at every place the 
proper authorities would be approached for permission to hold a meeting if permission were 
refused, they would proceed with the meeting till the speakers and conveners has been arrested; 
they would then organise fresh meetings at tlie places w'hcre arrests has been made; K violent 
methods were used in dealing with the meetings, there would be violence in retaliation but 
Muslims must not take the initiative in using violence; Sir Nazini-ud-Din wouid be the first 
Dictator and would nominate his successors on the day the movement started. 

3 , M.N. Roy to Rtun Singh — R.D.P. line on Gandhi’s 
• fast 

M.N. Roy Papers - M.F. Roll No. 28 
(NMMLJ 


Bombay, February 16, 1943 


My dear Ram Singh, o u- 

Enclosed herewith some report from Kamta. He seems to be doing quite well there. Something 
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appearing in the paper will encourage him. Therefore, do prepare a news stoiy out of th<» 
enclosed matter.' 

I received your letter in Calcutta, but could not reply owing to great rush. The visit tlipic 
was quite successful, although no immediate result can be expected. 

1 have seen two issues of the Daily since the fast started. 'Fhere is nothing more to suggest 
about it. We should hammer the point tliat the political settlement pressed for will mean 
transfer of power to the upper classes, which will not- mean freedom for the Indian people 
We should further condemn the method of confusing political issues by raising the humanitanan 
cr\' for the Mahatma's life. It will be interesting to publish a list of the organisations whi( h 
ushered in with protest resolutions from the very beginning. More than lesson should be driven 
home. It may also be useful to give quotations from some of the old pronouncements ol the 
Mahatma by way of reminding, lliey must be well chosen. None with any loophole should 
be taken. It will be very helpful if you could find Mashruwala's article in the Harijan' writti n 
just about the time the movement started. 

You may seek an interview with the Home Member (just ring him up and tell who vou 
are) in order to ask for some sensational matter which could be published at the time of tiiv 
leaders Conference. He may like the idea. An interview may also be sought with Sarkai mid 
Aney with the object of asking if there is any foundation for the rumour that the Indi.iu 
Members of the Executive Council disapprove of the policy of the Government, or niav lncii 
resign on the issue. 

Now I must write about a personal matter, I mean your eye operation. If you wish to ha\ »■ 
that done here, that would involve your absence from Delhi for a couple of weeks. I am afraid 
during these days that is not desirable. Therefore, I suggest that while ^ou will be coming 
here for the Secretariat meeting, you shall have yourself examined by a good speciali.st lien^ 
and if an operation will be necessary that will be done perhaps at Delhi a little later whon 
Kamik will be at Delhi. The state of the Management of tlie paper gave me a terrible shoe k 
Now I don't want the editorial side also to get into a mess. Therefore I don’t want yon to br 
absent before Kamik can come and take your place. 

As you did not give any address, we could not trace Bajpai in Calcutta. But wc saw him 
accidentally in a very bad company in the Coffee House. The Company was composed of 
Mohan Singh and Sudhin Pramanik and several others of the kind. On enquiry, I come to 
know that he spiritually belongs to the company, and is seen with them frequently. I'lierefore, 
we shall kave to rule him out. You must be looking out for a different man. Meanwhile, 
Dabral should not be allowed to go away. 

As regards an additional man for the editorial staff, when we shall weigh the larger size, 1 
came across a man who could be very suitable. For the moment, he is acting as the cditijr ol 
the Orient Press in Calcutta. He politically agrees with us fully, and is eager to work with us. 

I don’t think he would want any fancy salary. However, in case, we need him, we can a.sk 
Sinha to enquire about this point. 


Yours sinceielv 
M.N. Roy 


I . Ncjl printed. 


<«>• •«> 
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4 , 


Editorial in Independetu India dated 14 3 1943 _ 
‘A Definite View of the Economic Scene’ 


Independent India - Vol. 7, No. 1 1 
|NMML| 


Die Mahatma fast is over. The aDDrehendort tr-urr^A., . , c ^ . 

broke the fast ‘in cheerful spirits’. He came out Of thT 

nationalism has sustained a political defeat The object of successfully, but 

1„ bring out the Mahatritn a, a fee nntn. to enable E , a! ^ 7' “ ““ 

to discover some face-saving formula to brine back die rvin 

the Mahatma can do that Jk; mtd he Li St do d tlv^rffee tm h r" 

the much'dcsired freedom. ^ could not get 

rhe firmness of the Government in handling the .situation must close the perspective of an 

T' -ct of ‘political blackmail’ (himsa) die Sernmen” 

naturally could mit stage a climb-down. They had to stand, and they did stand the enormous 
pressure of the business community; the attacks of the so-called nLpartv leadeis anT the 
cleserbon of three of their own members. Die fast, though it led for some time to a serious 
confusion of the «sues has clarified the forces. The backbone of the nationLS strenJ 
operating from behind the scenes so far, had to rush to the static tliis time ITie cj..Tr.. At 
the unconditional release of the ‘Tapaswi’ came from the most worldly of men - the morcantne 
communtty and the big business The ties that bind together the Mahatmaic spiritualisrsIJi: 

men ^ 'll, fhe demoralized public 

men also mixed their voice with the cry. Bu. .ilas all that was of no avail. ^ 

fa.t '“'IT hasten up the process of show-dorvn begun with the 

dst. Already it h^ come down from the so-called freedom of the country to the^freedom of 
one m^ so th^ he may see things well and examine them anew. A further dolmward Thift 

DereSel " ’""‘^’hcaUon of the adjective ’unconditional’, 

who » P direction can already be seen in the camp of those indcliuigable leaders 

imnn« reconciliation with a new sense of reality. Unable to get out of the 

on^hi«'‘ ^ P°®“J°" in which it landed itself by its own actions, nationalism may now fall back 

in savings? -i?® ^ avail to the Congress 

is h I staking of his own life by the Mahatma even would not cut much ice. It 

res " ” , rel, under these circumstances that it should mobilize its reserves. And the best 
wkh^r*f n^**^ die big business along with the so-called non-party leaders 

sen • ° inese now appear to be mobilising their strength not for freedom, not for 

n,!!""® Englishman once for all, but for obtaining the release of the Mahatma 

' may now be the war ay. 

them^* ch^cterizatlon of these gentlemen as ‘non-party’ leaders is a misnomer. Many of 
oth *' 1 " ^ I * °dier day were noted leaders of the Congress. (Others were one way or the 
in theiV***^^ **soclated with it Still others have been associated with one party or the other 
s'lltee -t ^ more important consideiation is that all that they have ever said or 

Concr * Tnf ^ die nature of pegging the entire political life of the country on to the 
o • Inere need not therefore be attached any weight to their judgment, any importance 
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to their actions. It is reported that some of them used the opportunity offered by the fast to 
get a glimpse of the Mahatmic mind. The isolation enforced by the conditions of imprisonmt'ni 
was broken for some time so that the disciples without could get some inspiration from within. 
'ITiis might enable them to plan better their show; but an empty show it must remain. 

A more serious danger however may arise as a result of misunderstanding of the situation 
abroad. It is true that the opinion abroad was also left unaffected and cold by the MahaUnu 
'tapasya'. But it is probable that it may encourage the tendency demanding the re-opening of 
the negotiations for reviewing the situation and making fresh attempts to solve the Indian 
problem. True, there are no indications from abroad to that effect; but these cannot be touillv 
ruled out from what is happening in the country itself. It is therefore necessary to emphasise 
that the fast has made no differenc e whatsoever to the situation in the country, llie situation 
remains the same as it was and negotiations as fruitless a channel as it ever has been. 

'Fhe home front must be guarded against all these eventualities. The real danger in tlx 
near future will arise from 'nationalism' stooping to conquer; and its victory must mean tln^ 
destruction of the hopes and aspirations of India's millions. It will mean nothing more than a 
perpetuation of their slavery for the toiling millions of the country and perhaps a more 
intensified and sinister form of exploitation because it would be exploitation by their own 
black men. llie major responsibility for such an eventuality will rest with the Government, i! 
evei it happens to arise. 

By their bold and firm stand in the recent crisis, the Government has however furnished 
some giound for hope. But mere firmness cannot suffice; nor is it a guarantee against ilx* 
future eventualities. Such a guarantee can arise only out of positive action calculated to 
undermine the strength of the forces that have so clearly and demonstrably operated against 
the interests of the people. 

The recent turn in the military situation 'reinforced the need for such an action. Tlunr is 
no reason to be unduly optimistic, and still less for being complacent over the allied victories 
But it will not be too much to maintain that a military defeat of the axis powers is now a 
matter of time. That being the case, it is natural that greater attention should now be direc t(‘d 
towards the home front. Should the enemy within escape when the without is being smashed ' 
Can an internal victory of those whose sympathy for the Axis powers is a proved fact, and 
who even tried to translate that sympathy into action, be consistent with the defeat of the Axis 
powers? Will that not amount to a mere relocation of the forces represented by the .Axis 
powers and giving them a new lease of life while trying to defeat and destroy them? It is tliesc 
questions that have to be answered by the Government when they think of victory in the War 

Winning the war must also lead to the winning of the peace. In order that may happen, 
the Government must cease thinking in purely negative terms and must set their mind on a 
positive policy promoting the welfare of the people. That alone will save India for freedom 
and democracy. Mere safeguarding of the home-front will not be enough. TTie home-front will 
have to be strengthened and reinforced to launch a strong and powerful attack against the 
people’s enemies who are already striking all along the line. The reail question therefore is, 
will the Government awaken to this task or will it still continue its muddling through and 
eventually sustain a defeat in its victory? 
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Editorial in Independent India — dt 28.3.43 


Independent India - Vol. 7, No. 13 
INMML] 


(extracts) 


The Absurdities 

In his budget speech, the Finance Member madt^ tlic remark that an increase in agricultural 
prices meant a reduction in the burden of agricultural debt. Whether the present high price 
of food grains and other agricultural products is having that desired effect, still remains a 
controversial quesUon. Replying to the budget debate, tlie Finance Member said that ‘such 
indices as are available are sufficient to satisfy us that the position of the agriculturist is definitely 
much better than it was before. Tliere is no question but that a certain portion of die high 
prices is making its way permanendy to his advantage.’ . . . 

!t is not a matter of opinion, llic controversy will have to be settled with the facts of the 
situation, which can be ascertained. None, however, should disagree with the opinion that 
higher agricultural prices, provided that the benefit accrues to die pcasantiy, will reduce their 
burden of indebtedness. 

In its memorable report on the problem of post-war reconstruction, the London Chamber 
of Commerce has indicated the following approach to that problem: ‘It is now essential, if 
greater disasters are to be avoided, so to change the system as to ensure that international 
trade shall tend to raise the standard of living of the backward nations to that of the advanced 
nations.’ Nevertheless, the British commercial community in this country does not seem to 
have as yet grasped the problem, and is tluaeforc not able to realise the ‘absurdities’ of an 
antiquated economic system so graphically depicted and roundly condemned by the London 
Chamber of Commerce. 

Ilie leader of the European Group in tlie Central Legislative Assembly disagreed witli the 
view of the Finance Member, and warned against ‘the dangers inherent in increased purchasing 
power due to inflation’. If the report is baie, then Sir Ileniy Richardson* give yet another 
evidence of the absurdities of a system which he is so very anxious to maintain, even at the 
cost of the interest he is supposed to represent. I^t alone the question of agricultural 
indebtedness; the plight of the Indian peasantiy' may not be a matter of concern for the 
European businessman living in cities. But as busuiessmen, they should know that, if the Indian 
peasants can buy more, businessmen will bo able to sell more; and that after all is the concern 
not only of traders, but of industrialists. Industries cannot prosper if bade is restricted by low 
purchasing power of the bulk of tlie consumers . . . 

But the European commercial community in this country^ is not yet prepared to agree with 
the London Chamber of Commerce that ‘there is something radically wrong with our economic 
system'. And therefore it cannot rciilise tliat ‘it is absurd that men in want of the necessaries 
of life should be denied the money with which to buy tliem’. Sir Henry Richardson is afraid 
ol letting the Indian peasantry have a little more money, because that can be done only by 
allowing the price of agricultural commodibes to rise. As a businessman, he snould be able 
to see without any dfficulty that more money in the hand of the peasantry will be a great 
impetus to trade. But he is obsessed with a more immediate concem which can be characterized 
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as short-sighted self-interest. If the price of food grains, which constitute the bulk of Indian 
agriculture product, go up industrial employers will have to pay higher wages, not as a niatK i 
of charit)', but in order to prevent deterioration of labour, owing to insufficient nutrition. Thc\ 
are fighting shy of raising real wages, for their owti interest, and are trying tlie make shift 
arrangement of granting generally inadequate dear food allowance. If the agricultural pn( cs 
are stabilized on a higher level for larger economic considemtions, the question of raising real 
wages of industrial labour must be eventually faced. ITiat question seems to be haunting tho 
commercial community. 

Hiis mentality makes all the talk about post-war reconstniction not only meaningless, but 
ridiculous. It assumes that cheap labour must always remain the foundation of industry in this 
country'. In order to keep the price of labour on the lowest possible level, the general standard 
of living must remain below the civilized standard. 'Fhat is the fundamental feature of what is 
called colonial economy — a system of trade built on the basis of surplus capital exported 
from industrially advanced countries, and consequently getting the backward countries into 
unpayable indebtedness. 'ITie London Chamber of Commerce has condemned that sx-stem as 
one of the absurdities of the nineteenth century economic system which assumed that ‘the 
only proper object of an economic system was to produce the maximum of real wealth wiih 
the minimum of labour, and therefore looked to division of labour, earned to its cxtrcMur 
limit, not only as between people within the nation, but as between one nation and another’. 

We have characterized that bold pronouncement as a condemnation of Imperialism. .Noi 
is it * matter of inference. The Report of London Chamber of Commerce is more outspoken 
it was palpably absurd that nations should be desperately anxious to export more of theii 
real wealth to other nations than they received in return.* 

If the export of capital, to get the backw'iird countries into unpayable indebtedness, was 
absurd, it must be abandoned once it has been discovered as such. Consequently, the structure 
of Indian economy must change! It must cease to be colonial economy. It must seek another, 
more stable, basis than cheap labour. The British commercial community in this country dors 
not seem to have realized that as yet. But how long will they ignore the fact that the ground 
has been cut under the system of colonial economy which they would still like to retain? Alter 
the war, the surplus of India's export trade, carried on by British firms, will be balanced by 
importing commodities. It will no longer be available as capital to be invested in India. I hc 
London Chamber of Commerce has accepted that as a principle to guide international tiadc 
after the war. Consequently, to increase the purchasing power of India, will be to the interest 
of the British commercial community, otherwise, India will not be able to accept increased 
imports to balance her surplus export. 

That change in India's foreign trade will be a determining factor in her post-war reconstruc 
tion. But until now, all talks about post-war reconstruction have been rather vague. As a matter 
of fact, it is a rather loose notion. For India, there will be no reconstruct^n. India has suffered 
very little from the war, like other belligerent countries. Consequendy, there will be nothing 
to reconstruct. It will be a process of construction — from the bottom up. The problem 'vill 
be how to remove the absurdities which have been created by capitalism prospering undci 
the war conditions. 

In all the countries, modem industries developed on the basis of ie capitalist mode o 
production. Imperialism prevented that development in India. As a mater of fact, it did not 
prevent the growth of capitalism; under colonial economy, capitalism cduld not function as J 
progressive force. Now Imperialism is removing itself. Colonial economy, therefore, shou 
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also go. What can be called feudal capitalism is Uie characteristic feature of colonial economy. 
I’he essence of feudalism, whatever may be its superstructure, cither agrarian or industrial, is 
lo deprive the direct producer of his entire surplus product. C^onsequently, die vast bulk of 
the population remains on a very low standard of living. Unless Indian economic life will be 
freed from that stagnation, no construction will be possible. . . . 

No plan of reconstruction will meet the realities of the Indian situatioi., unless it is a plan 
of large-scale industrialization. Tlic success of tlie plan will depend on three conditions; Supply 
of labour, abundance of capital, and market. I he first two conditions are '’\'idcntly there. . . . 

. . . Only the third condition still remains problematical, and that after all is the decisive 
condition. With the two conditions, commodities could be produced almost without limit. But 
they must be sold. Where is the market? hvidently, dial question should also create no difficulty. 
A country with a population of more than Itiur hundred million, and still growing rapidly, 
presents an inexhaustible market. But at present, it is only a potential market. The human 
demand is there. How to transform the human demand into effective demand? 'Iliat is the 
fundamental problem of Indian reconsti'uction. The debate referred lo in the beginning of 
this article shows that this problem cannot be .solved within the limits of orthodox capitalism 
is , limitation of production to the existing effective demand, disregarding human demand. 

In order to raise the standard of living of the bulk of the population, tlic feudal character 
of national economy must go. In a certain stage of histoiy, capitalism operates as a progressive 
factor precisely because it frees society from tlie bonds of feudal economy. Therefore, if in 
India capitalism cannot raise the standard of living of the bulk of the population, it will have 
no social usefulness, and consequently it will create only new absurdities. One of them will 
be to raise the bogey of inflation in order to keep agiicultural prices as well as w^ages low. 
That is already being done. On the one hand, Indian capitalists are complaining against 
inflation, and British commercial communitv' is haunted by the imaginary danger of a high 
agricultural price. Between die two, they will i ieate absurdities galore, and bedevil any plan 
of Indian reconstruction. 

I'he alternative is not a headlong advance towards Socialism. It is planned production, 
according to needs, and the realization that trade has no otlier function than free exchange 
of commodities. All the three factors for India becoming a prosperous countiy herself, and 
contributing to the reconstruction of the w^orld, arc there. An economic system which would 
not permit the freest use of those factors is evidenUy anti-social, and as such should be discarded. 
Capitalism must be judged by that standard. The plan of Indian reconstruction should also 
be made according to that standard. 


<!>• Hh 
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6 , Governor of Bihar to the Viceroy 
• (Telegrtim R, ()th April 1943) 

Linlithgow Collection 
[N.\I -- Acc. No. 2243] 

Roy's Campaign against Bihar Officials 

Immediate 

No. 36. Can something be done by Home Depaitment to slop Roy’s campaign against Bihai 
officials in ''Independent India\ 1 have had to make some changes as you are aware, but it is 
extremely embarrassing to me, and is thoroughly upsetting officeis especially as it is gencrullN 
known that Roy gets financial support from Central Government, I have suggested in m\ 
fortnightly letter that Roy should apologize in his paper for his attack on Stewart. I had thoiinlit 
of writing to Roy personally but finally decided this would be unwise. 


7 . 

/ • The Viceroy to the Governor of Bihar 

iJnlithgovv Collection 
[NAI - Acc. No. 23a5| 

To H.E. Sir Thomas Rutherford, K.C.S.I., Governor of Bihar 


The Viceroy's House, New Delhi 
April 9th 19 r> 


My dear Rutlicrford, 

Many thanks for your telegram* and also for tlic reference in your fortnightly letter to thtsf' 
messages about Bihar in Independent India.^ 1 need not say how completely I sympathize with 
your criticism. On seeing tlie first of tliese articles about Stewarts resignation I spoke lo 
Maxwell about it and asked him to get in touch with Roy. Maxwell did so and found 
extremely apologetic. Roy explained, as I understand, dial the article had been prndiitccl 
locally and that he had not been aw'are of it before publication. But he fully accepted I hr 
rebuke which Maxwell gave him. 

2. I have now discussed the matter further with Maxwell who tells me that he had hoped 
(as I had myself) that his last conversation with Roy would prevent any further reference to 
these objectionable topics; and he has now written to him (without of course referring to the 
correspondence between yourself and myself) pointing out the undesirability of giving publicit\' 
to messages of diis sort, asking him to find .some way of disavowal and apologizing for them. 
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tind asking also that he should l6t Maxwell know as sf)on as possible what he proposes to do. 
1 will write again once I know the result of tliis move. 


Yours sincerely, 

Linlitligow. 

l. Doc. 6. 

I Not printed. 


8 , Governor of Bihar to the Viceroy — Reply to the letter 
. dated 9.4.1943 (Doc. 7) 

Linlithgow Collection 
|NAI - Acc. No. 2385] 


From H.E. Sir Thomas Rutherford, K.C.S.I., C.I.E. 


No. 246-G.B. 


Governor of Bihar. 
Cafftp, April 12th 1943. 


Dear Ix)rd Linlithgow, 

Thank you for your letter of April the 9th‘ about the steps being taken to choke off M.N. Roy. 
I hope Maxwell will be successful in getting him to make an apology in the paper. It must 
be a lie on his part that a full page head-line *Stoiy of a Governor’s Fall’ could appear witliout 
his sanction. Muhammad Yunus,* who was Chief Minister in the Interim Ministry' here, and 
IS now associated witli Roy in the Nationa* Democratic Federation has written him a strongly 
worded letter commenting on his bad manners and woi-se taste. One result is that the National 
War Front here will have nothing to do with a proposal of Griffiths* that the agents of tlie 
Radical Democratic party should be let loose in the V^illages for war propaganda. 

Yours sincerely, 

T.G. Rutherford 

1 Doc. 7. 


<»• Hit* "«> 
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M.N. Roy to K.K. Sinha — Jharia Conference 


M.N, Roy Papers - M.F. Roll No. 14 
jNMML)' 


Dehradun, June 7st, 1943. 

My dear Sinha, 

Just received your long letter from Lucknow. I did not want the party conference to bv 
postponed. During our conversation, I got the impression that you thought the time for 
preparations as ver>' short, and it might be necessary to postpone. It seems that the IIP 
comrades arc going ahead with the preparations. I'herefore the question of postponement at 
this late hour does not arise. No, the Jharia conference will also take place according to limi' 
table. By all means see that Jaipai Singh,* is invited to preside. Of course Homi should Ih' 
also given an important place. He may be elected die chairman of the Reception committer 
I have to Mr T. Williams about the Jharia Conference but no reply as yet. Anyhow I haxe 
wTitten to him that some of our people will .see him. So, if V.B. Kamik is there, he can msi 
as well see him without any further delay. 

Your statement on the Bengal situation is very good. Its circulation among party memhers 
is verv' neces.sar\'. But I felt that there arc things in it which had better not been said puhluK 
just when we are trying to have better relations with die Muslim I.«cague Ministrv . On ihe 
other hand, such severe but perfeedy correct criticism of the internal life of the parly is also 
not better to be made publicly. I'he statement should have gone in the pait)' letter. So, i(.s 
delay in coming out has been unfortunate in more than one respect. But the panting 
arrangements in Delhi arc simply impossible. I don’t know what to do about it. 

It does not seem to be any better in Lucknow either. It is taking nearly two months lor 
the small book on Post-War Reconstruction to be printed. However, we shall go over all these 
matters in the next meeting of the Secretariat and try to make arrangements for die lechmca] 
machinery to function more efficicndy. 

I also feel the need of a camp. As a matter of fact, I have already made up my mind to 
transfoiTn the next session of the Secretariat into an exclusive one, and being exclusive it not'd 
not last more than a few days. We may begin by the Z5th and end by the end of the month, 
so that you will be able to return to Bengal after another month. I am really anxious about 
the situation there. Since your return Bengal has almost disappeared from the political 
geography of our party. Even reports for the Daily do not come. You must teach Nalinibabu 
not to ignore the Central Office, and I always like to keep personal touch with all impoiiani 
party organisations. 'Fhe day before yesterday I wrote to Raja about It. 

Nigam did not ask me anything about the new provincial Executive. So, I have not made 
any suggestions. ITie size of the Executive will be immaterial. But it may be large enough m) 
that nobody need be left out to be dissatisfied. But the Secretariat must be very carotu y 
chosen. It will not be advisable to exclude the Doctor as yet. The pstty is not yet sufficient \ 
consolidated internally to stand discord and dissatisfaction which is bojund to spread.^ 1 suggest 
that the Secretariat be composed of Nigam, Karlekar, Puri, Doctor^ Gopi. Nigam s idea o 
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relinquishing responsibility is out of the quesUon. And it is not necessary for A.M. lo be 
included in the provincial Secretariat 

The political organisations resolutions for the Bengal Conference were not published in the 
1 1 because Kamik says they of did not reach Delhi. 1 have never seem them. So, you should 
write to Calcutta to send copies immediately to Delhi lor publication in the weekly. I do not 
think it is advisable for the Benares Conference to adopt any resolution on the C.I.' It is a 
serious matter, which has at her been until now refer light heartedly tre.ited. You us have 
read my article in the weekly. It is going to be a series ol five or six, wliicli will serve the 
ourpose of the pamphlet you suggest, llte matter cannot be fully covered in a small pamphlet. 
" I do not quite understand what exactly you want me to write about organizational questions. 
I know there is a lot of confusion about it which must be cleared. We shall discuss the matter 
in the Secretariat meeting, and decide who should write and what. In any case, while the 
series of articles on the C.I. is being published, the weekly cannot have another signed article 

iTwas not suggested that Harilal, if he acts as the I.I. correspondent in Lucknow, shrmld 
be introduced to the official circles as our man of confidence. I meant him only for reporting 
cuii ci.i news. The weekly political letter must be written by some of our own senior comrades. 
You shall have to find the suitable man. 

Heartiest greeting from both. 

Yours sincerely, 

Oimniunisl International, whose dissolution was in May 1943 - M. 



PJ. Griffiths to Roy - Regarding adverUsements 


M.N. Roy Papers - M.F. Roll No 28 
[NMML] 


National War Front, 
Railway Board Building, 
Simla, 28th June 1943. 


M^^y ffi'a^kTfor your letter dated 22nd May 1943 to Mrs Robinson.' 'ITic paper Economy 
Campaign. Food Economy Campaign and the Grow More Food c^paign art a r^ F 
pnblUi^l In the MepmlM India and adveiteementa ot Mence bavtnga cajnpa.^ ™ll dm 
he offered to that paper in the near toture. 1 tma they will give yon all the help you need. 


F.l Griffiths. 


Not printeda 


<!>• Ks> 
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M.N. Roy to V.B. Kamik — Regarding articles for 
the weekly 


M.N. Roy Papers - M.F. Roll No. 43 
jNMML] 


Dehradun, July 6th. fmj 


My dear Kamik, 

Everybody being sick here, there was some difficulty in sending off the post, llierefore, the 
matter for the Weekly may have reached a day later. But altogether four things have been 
sent until yesterday: The editorial, Sinha’s article, the War and an article signed 'Diodes' 

In addition to other things we have decided to publish, that Open Letter to Englishmen 
must be done immediately. It should include the editorial on ‘Responsibility’ written by \()u. 
Tile manuscript is sent under separate cover with specimen of the cover page. In one case, 
there will be no cover page separately; the text beginning on tlie cover. You will choost^ 
between the two. But the printing should be done as best as possible, also on best availabK' 
paper. It can be an eight pages pamphlet of the size of the Party Letter. TTie manuscript .\ ill 
not need so much space. 'Fherefore, quite large margins can be kept on the pages No JO 
type should be used. 

I doubt whether it will be done soon enough at Delhi; in that case, it may be advisable* lo 
have the printing done in Bombay. The Popular Printing Press would do it very wtII, assuming 
tlie paper will be available easily. But if the printing is done in Bombay, the pamphlets would 
have to be despatched back to Delhi, from where the posting has to be done, lliey should 
be sent by post to individual addresses. 

Please get a copy of the combined Civil Lists and write to the different European Associations 
for lists of their membership. 

I have prepared the outlines of the curriculum for the trade-union camp. But I am atraid 
it will be difficult to find competent lecturers. Eight lectures have been sketched. They mas 
have to be reduced to six, as the camp will not last longer than a week. I shall suggest lentativ e 
names, and you will revise the list. 


Yours sincerely, 
M.N. Roy. 


<i> flh -<i> 
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A.K. Mukheijee 


M.N. Roy Papers - M.F. Roll No. 
[NMML] 


to 

16 


Roy — Work by Royists 


Indian Federation of Labour 

Fan Bazar Road, 
Delhi, 
July 17, 1943, 

President, 

jamnadas M. Mehta, 

Bar-at-Law, M.L.A. 

General Secretary, 

M.N. Iw; 

My Dear Com. Roy, 

Coin. Kamik left for Jharia last night. On his way he is stopping at Jamshedpur for a day. 
From there he will go to Jharia widi Corns. Shiupujan and V.G. Kamik according to the 
piogramme he made here, Com. Kamik should return to Delhi on or about the 23rd. 

I am leaving for Lucknow tomorrow evening. I have been delayed here mostly because 
of the auditing of the Sharanpur Union accounts. Fhc last date for submitting them to die 
Registiar of Trade Unions is July 31st. Unless I had die auditing completed before leaving 
this place, it would have remained in abeyance. 

Jatin Babu must have written to you about the house which he hits got. Now I hope it will 
bo possible for Com. Kamik to establish his home. I could never believe before this that 
Kamik too was quite able to stand die strains of nomadic life for months. 

We had thought that the Delhi Provincial Conference could be held at the time of the 
I ripartite Conf. Sadullah is decidedly of the opinion that no Conference can be a demonstrative 
success if it is held before the rains are over. His proposal is that the Conference should take 
place in October. By that time, he feels, it will be possible to make good arrangements including 
that of making the Delhi I.F. better organised and more representative. 

So, we will have only the T.U. class at the time of ihe Tripartite Conf. Circulai-s regarding 
that have been sent to all provincial units of our party. "To ^1 provincial branches of I.F. of 
L also a circular regarding that is being sent. The dates of the Tripartite Conlerencc have not 
yet been announced. This, however, is expected to come off sometime in the last week of 
August or the first week of September. We can also have the C.E.C. meeting at the time. 
Mathur is arranging to have at least a good labour rally during those days. 

Com. Ellen will have to take the trouble of sending here another copy of the syllabus for 
F.IJ. Class which you have prepared. Unlike his usual habit. Com. Kamik appears to have 
mis placed it. It will be possible to circulate it to different provincial Committees of I.F. of L. 
^ '^ell as the speakers - at an early date only if I come here early. It may be sent to Dhurve. 

Khwaja came here a few days ago. Khan also had come here in those days - for some 
'^ork of the N.W. Union. Khan has agreed to come here on the 20th again to open the Delhi 
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Office of the N. W.R. Union. At our suggestion. Com. Rauf had agreed to take charge of the 
Divisional work of N.W.R. We feel Rauf will do useful work here. 

From what we gathered from Khwaja it appears that both Khan and Guruswami have 
pressed Mr Mehta to have the I.F. of L. executive meeting at Jamalpur. Kamik will find out 
how far it is there when Mr Mehta is here for the Assembly. 

Regarding Mazdoor ki-Awaz^ I think it will be no good to alter the existing arrangements 
Both Kamik and Ram Singh agree with me. Ram Singh has given some idea to Khwaja about 
the matter that should go in the paper. Khwaja wants to make the paper a political one. 1 hat 
he thinks, >\ill make it popular in Punjab and will be better, as no many railway workers are 
among its subscribers anway. I told him that in view of tlie fact that the total amount of 
subscriptions at our disposal remains what it was last year, he should not expect any return 
in lieu of higher price of the paper. He does not seem to have gone dissatisfied. He likes tlu* 
idea of going to the Tripartite Conference. 

With greetings to you and Com. Ellen, 


Yours sinceiely. 
A.K. Mukherji 



Radical Democratic Party’s Manifesto 


M.N. Roy Papers - M.F. Roll No. 14 . 
[NMML] 


Think, Decide and Act 

Here is no bait for you, no attempt to hypnotize to act for any interest cattle -fashion. We 
do not believe that you intelligent educated people can ever be drum driven. That is why wo 
do not propose to sound any. We have watched you over a long period of time with intcro.st. 
We are convinced that your minds are continually troubled by the sorry state in which our 
country happens to be. Surely you are interested in ending it. You have earnestly tried for 
solutions. Your record of suffering and sacri&ce is great indeed. But your achievement, if any, 
is not at once proportionate. That is what depresses us. We have all Ae time asked why.^ Now 
we suggest it to you to ask why? We invite you to think, to decide and to act. For that it is 
necessary to take stock of the situation. 

Every political party, the Congress, the Muslim League, the Radical Democratic Party, the 
Hindu Mahasabha, the Communist Party and host of others, has a programme of its own. 
Widely differing from each other, they all claim to be offering a panacea from all evils from 
which the Indian People are suffering. They have their arguments toex ITiere is thus this chaos 
of political thought on the one hand. There is, on the other hand, the absence of any objective 
standard of measure by which an average man who is interested in the solution of his problemsj^ 
can judge for himself. Such a standard has, unfortunately, not been evolved in the couree o 
our past political life. Naturally, therefore, we find people being tossed between high opes 
and utter frustration, now inspired by the promises of a particular party, now depresse y 
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its performance. Depression does not stop there, it extends over the entire poliUcal life. And 
that is a very critical situaUon. It has become absolutely necessary that the average Indian 
should have an objective appreciation of the problems of society, as also the points of view 
of different parties which profess to be working for their solution. You may not uke them on 
their words. Every hen thinks that she lays the best egg. But certainly you can taste and decide. 
You must therefore think, think for youi*self and not by proxy. 

It is the people’s point of view and not necessarily a party’s (unless it is a real people’s 
party) that must be taken into account. For the people of India are not so much interested in 
the parties. They are concerned with their own problems, which are so vital for them. Therefore, 
party or parties professing to promote the welfare of the Indian people must have an objective 
approach to those vital problems. The Indian people will, in the long run, judge all political 
parties and movements from their ability to solve those problems from actual performance 
and not merely professions and promises. It is to be expected, however, that in the shorter 
run, emotions, sentiments, traditions and prejudices will guide (rather misguide) the people. 
Losing their constant attention of their problems, they arc likely to base their judgements on 
these factors, as against reason or enlightened self-interest. I’his is more likely to happen with 
the broad masses that are culturally and intellectually comparatively backward. Therefore, the 
cardinal pomt for any political party sincerely interested in peoples welfare is its Programme, 
its solution of the problems. All other matters are secondary. 

The Main Problem 

This necessitates a clear grasp of die problems. What is the main problem of the Indian people 
then? If the Indian people mean the per cent of the Indian population, the workers, the 
peasants, die urban poor, the middle-class, then the common denominator of their problems 
IS Poverty, This is primarily an economic evil. So there must be something fundamentally wrong 
with our economic organization of society wh’/h creates this problem. Those fundamental 
defects must be found out and eradicated root ar<^i branch before the evil can be eliminated. 
1 hat is, the entire economic structure of our society must be remodelled on radically different 
lines. But a constructive approach presupposes that first the cause must be clearly diagnosed 
and then from the analysis itself the alternative solution must be equally clearly formulated. 

The Cause 

Ihe process (which is the cause in action) in which poverty is caused is something like this. 
ITie 95 per cent of the people produce wealth by working either on land or on industries. 
Land is the principal means of production. But here we arc faced with the paradox that it is 
these producers, the toilers that arc nfflicted with povtity. Fhis is because there exists a wide 
*ind complex economic system designed to drain away the resources of the people. This 
system has a great stranglehold on the people in various forms. Look around you closely and 
you will not fail to notice how it works. The landlord, the bania, the mahajan — they all form 
^ compact brotherhood for the exploitation of the people. The system of bribery whether to 
representatives of the state or of God, litigation, transport, traditional social customs, are 
^11 different channels of the same system to drain away the wealth of the people who are the 
producers. And all these forms, mark, have their proper sanction, some legal others moral, 
llus is true of the entire country. It may express itself differendy in towns and villages, but it 
Is there wherever you go. and this is the cause. If Poverty will be removed, this entire 
^superstructure on which the present social system stands has to be blown out of existence. It 
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must be. There is no alternative. Alongside of this rapid industrialization is necessary bocaust^ 
only then consumable commodities may be produced in plenty, so that the people witli neoj 
and with increasing purchasing power obtained through an agrarian revolution may be able 
to obtain those goods. In brief, therefore, we note below concrete alternative principles of our 
economic organization that are urgently necessary for progress and prosperity. 

1. "Fhe land as well as the underground riches are the collective property of the nation 

2. Promotion of productivity of labour through the introduction of modem mechanical 
means of production is the responsibility of the State. 

3. Heavy industries and banks are subject to State control. 

4. Cultivators are entitled to hold land, without any disability, subject to the payment ol u 
unitary land tax. Small agricultural producers are to be free from all other taxation except 
localities. 

5. Promotion by the State of large scale cooperative agriculture through the sup[)ly ol 
modem machinery and cheap credit. 

(>. An irreducible standard of living for all labouring in fields, factories, mines, transport, 
oilkes and schools, to be guaranteed by a minimum scale of wages. 

7. Employment or relief is a right of citizenship. 

8. Nobody shall labour for more than six hours a day, for six days a week, and even 
worker shall be entitled to one month’s leave with full pay, and women workers t(» ihn e 
months maternity leave. 

We do not suggest that we have said tlie last word. It may need alteration or revision 
the facts or reason may demand. Constructive approach in this case will be to study and 
anal>'se and point out the defects and then to offer new alternatives. But till the tiriK' this is 
done, the analysis and suggestions given above naturally stand correct. 

Political Problems 

Similarly there arc political problems — problems of communities, of the form of state and 
the nature of people’s control over it, the problem of culture, etc. All these aspects ha\ e to 
be studied on the same objective level and concrete alternatives will have to be formulated. 
It may be here pointed out that most of our attention is taken up and differences of opinion 
arise on these scores and this tends to keep the problem of poverty, the primary problem, in 
the background. We claim to have studied these aspects as well dispassionately and here wr 
place before you our concrete formulations. 

9. 'Fhe Supreme Sovereignty belongs to the people, to be exercised through the direct 
control of the executive as well as the legislative functions of the State by the elected 
representatives of the people. 

10. ITie Federal Democratic State of India is to be composed of a number of Autonomous 
Republics built on the basis of linguistic and cultural homogeneity as far as possible. 

11. All the component parts of the Federation are to have a unifoimy democratic constitution. 

12. Promotion of public health and sanitation is a charge of the State. 

13. Free and compulsory secular education for all children upto 16. 

14. Freedom of Press, speech and association to be constitutionally guaranteed for all u 
the enemies of the people. 

15. • Fullest freedom of religion and worship. 
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l(i. Identical rights and responsibilities of ciUzenship for men and women. 

17. Protection for the rights of minorities through proportional representation of public bodies. 

18. Complete cultural autonomy. 

People *s Freedom 

Now this gives a complete and concrete picture of tlie solution of most of the burning problems 
of the people. If this is an objective and scientific solution, as we claim, all cither programmes 
or solutions must be tested on this standard. Upto this lime we had the programme of a party, 
but now we have a programme of the PEOPLL. Freedom thus gets a concrete shape, which 
masses can visualize and for which they can be inspired to fight till it is attained. 

Postwar Period 

Assuming the defeat of the Axis in this war, there seems to be a possibility of a transfer of 
power to India. The British Government has in this period been too much committed to 
transfer power to India. It now poses the quf*stion to Indians to devise an agreed constitution 
for India and the power will be immediately transferred. Even otherwise, the problem of 
attaining a peoples Freedom remains, irrespective of the attitude of the British. Tlic supreme 
tasK 6l tlie moment is thus to formulate the principles of the New^ Indian State which will 
promote the welfare and progress of the people. What can those principles be if not those 
enumerated above. Once these principles are formulated, the next task will be to ask the 
people to express their opinion as to whether tlicse principles will solve their problems or not. 
By people we mean actually the broad masses in villages and towns, not merely political 
parties and newspaper controlled by vested interests. So that behind these principles stand 
the people, irrespective of the attributed of any or all parties. 

Sovereignty belongs to the people and not to a combination of parties. Once this popularization 
of peoples freedom is done among the mas*--s. Power can be attained or transferred to the 
People together with only such parties as hgrt for these principles. Only then a peoples 
movement for freedom shall grow and take its rightful place by virtue of its right and organised 
power. Only then a Peoples Government will be established to ensure the full execution of 
the programme. 

The Concrete Task 

Wc have here presented to you our solution ot the problems of the Indian people. We next 
appeal to you .to discuss it dispassionately and out of your discussion to build up the principles 
of Peoples Freedom. Once you have done that, your duty is clear. You have to popularize 
those principles, you have to cam' them among the people. You have to invite them to think, 
to discuss and to criticise constructively. This will help the people in course of time to get a 
concrete picture of their ideal — their ideal in a reliable form — which will furnish them with 
a motive force for fighting for it, because for the first time they will feel they can realise it. So 
far as the political parties are concerned, they will decide either to fight for or against the ideal 
or maintain studied silence or vagueness. In any case people will be able to sift the grain from 
the chaff. 

We make this appeal to you in the name of the future of the Indian People, in the name 
of Indian Freedom, with the confidence in You as an educated and enlightened individual in 
society who has a social responsibility higher and more onerous than those unfortunate millions 
'^ho are illiterate, backward and steeped in poverty. We are not making an appeal to you to 
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take sides between parties and their hairsplitting arguments, but simply to Think Constructively 
and then to Act Constructively in pursuance of the goal of progress and prosperity of the Indian 
people which is higher tlian any party. In a word, as wc said before, we are inviting you to 
Think, Decide and Act, 

Radical Democratic Party 


14 • V.B. Kamik to M.N. Roy 

M.N. Roy Papers - M.F. Roll No. 16 
INMML) 

Radical Democratic Party 10. 8 A3 

Dear Com. Roy, 

Your letter dated 8th together with the application* to the Viceroy came yesterday. 

In the application I have to suggest two alterations. Para-9 regarding Prov. Govts making 
a statement recommending greater labour representation in Legislatures will have to be deleted. 

I don’t think Prov. Govts are making any such declaration. It is a wrong report in the 
pre.ss. My information is that they are making a statement about parallel tri-partite machiiion 
in the provinces. 

'Die second alteration I suggest is that we should not at the moment make our suggestion 
about the name. We should wait till the proposal is accepted. And secondly it will not be 
desirable to raise this question at Jamalpur meeting of the E.C. where only a few of us will 
be present. We may do it in a later meeting. Wc can then easily get our name accepted 
without such heart burning. If it is mentioned in the application and then the matter is not 
raised at Jamalpur it will not look proper. Am not forwarding the application until I hear 
about these points from you. 

We are asked to make our suggestions about the agenda. Two of the items namely mininuiin 
wages and more representation to labour in legislature etc. are included on our suggestio!! 
forwarded by me some time back. It is certainly necessary that the Federation representatives 
should meet before the Conference and discuss the agenda. I have asked them to reach Delhi 
latest by 5th morning so that sometime during the day we may have a meeting. I suggest tliat 
later in the day we may invite the T.U.C. representatives to our office for a joint consultation 
If you agree I shall write to that effect to the T.U.C. The copy of the agenda will be sent to 
you as soon as it is received. 

Mitra has sent a report about his work in the distribution sub-committee. He enquires ii 
you received his draft about appeal to the middle classes. 

I shall issue the circular as suggested by you to Prov. Com. The Cable to the Daily Hera 
is also being sent. 

Herewith the cheque about which I wrote to you before. I leavfe tomorrow evening or 
Patna. I shall reach Patna 12th night 13th I shall spend in Patna and then go to Jamalpur. 
14th, 15th and 16th I shall be there. 16th evening I leave for Calcutta reaching there 17n a 
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about 9 a.iTi. I shall spend three days in Calcutta leaving for Bombay on 19th evening by tlie 
B.N.R. I shall be back in Delhi about die 30th. 1 hope to hear from you in Jamalpur and 
Calcutta. 

With heartiest greetings. 


Yours sincerely, 
Karnik. 

P.S. Ghosal from Jamalpur reports a strange thing from Bihar. Diptish Chandra Roy III Class 
machinist in Machine shop, E.L. Rly Workshop, Jamalpur having 7 years technical experience 
was selected as a Bevin Boy 8th Batch having stood 3rd in exam. 28th April, he was informed 
of his selection, 20th May, he was asked to go to Patna by next train to report himself to 
Chairman, National Labour Service 'I ribunal, Bombay. He went to Patna but did not get his 
passport. He was asked to wait in Patna. On ‘Z'jth he was informed that his selection was 
cancelled and he was permitted to go back to Jamalpur. It is Icatnt that passport was not 
gi anted to him because of his connection with l.F.R. and R.D.P. 

1 have written to the I^abour Depart about his case. You, if you tliink ht, write to the Home 
Dt;pi. selection for the 9th Batch is being made. He would very much like to get a chance 
in this batch. Roy, Ghosal writes, is an enthusiastic supporter of ours in Jamalpur. 


Signed 


1 Nnl piinlrd. 



British India Corporation to M.N. Roy 
Regarding advertisements 


M.N. Roy Papers - M.F. Roll No. 28 
[NMMLJ 


The British India Corporation Limited 

Cawnpore 25th Aug. 1943. 

Dear Mr Roy, 

I have duly received your letter of 22nd instant on the subject of Advertisements in the Daily 
Independent India. 

This matter was previously referred to the Corporation and I am now attaching, for your 
information, a copy of the reply which was sent to the Delhi Office of the Paper on tlie lOth 
May last 

1 should explain to you that die moment when tlie Coiporation’s Branches are 100 per 
cent employed on orden for the Government of India, wc have nothing to advertise and my 
advertising that we are committed to at the present moment is in fulfillment of out-standing 
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contracts or of a complimentary nature. In the circumstances, I think you will agree that in 
taking up space in the Weekly journal, we have probably done as much as can be expected 
With kind regards. 


Yours sinr«>ic] 

M.N. Roy, Esq., 

'Independent India’, 

Dehra Dun. 


Editorial in Independent India dt 26.9.1943 

Independent India - Vol. 7, No, 38 
(NMMLj 



The Future for India 

The war is nearing its end. ITie controversy regarding India's relation to it» which confus'd 
the political life of the country for these four years, is antiquated. India wll still have lo srno 
as the base of operation against Japan. But the danger of invasion of India by Japan Ikes 
practically disappeared. The war in the East may continue for some time after the wai in 
Europe is terminated. Whatever may be the attitude of the older politiccil parties regairlini; 
India's relation to the war during the remaining period, that can no longer affect the ultiniaie 
result of the war. Therefore, it is useless to continue the controversy in that connection even 
today. Whatever may have been the difference in the past, now all fighters for Indian fiecdoin 
must focus their attention on the postwar period. What is going to happen in India after the 
war is over? ITiat is the question of the moment. 

The older parties and leaders may still continue the agitation for termination of the 
constitutional deadlock, which was created by the controversy about India's relation to the 
war. But there is little possibility of any constitutional change during the remaining period oi 
the war. The Government feels, not without reason, that it can carry on the war without anv 
greater co-operation of the people, lliercfore, the argument that without a National (Jovem 
ment India's man power and resources cannot be harnessed for winning the war, does not 
cany any weight with the Government; .lor are Allied Powers impressed by it. 

ITie expectation that American intervention will compel the British Government to come 
to terms with the Congress, has become equally untenable. It is quite clear now that the va.si 
bulk of American public opinion as well as the American Govcmmtnt is for the moment 
concerned with India only as a base of military operations against Japan. Americans visiting 
this country during the last year and a half seem to have convinced themselves, by a closer 
acquaintance with the situation, that neither is the establishment of a'National Government 
inchspensable for guaranteeing the success of projected military operation, nor can il^e 
nationalist anti-British feeling seriously disturb the situation so as to pfejudice them. C.onse- 
quently, the pro-Indian agitation in America has of late been waning. Progressive opinion m 
America, of course, still remains sympathetic to Indian aspirations, but realises the difficulty 
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of introducing such far-rcaching constitutional changes as would satisfy older Indian political 
parties who opposed India’s participation in the war except on that condition. 

In India, the agitation for the termination of the so-called deadlock is carried on as a matter 
of prestige. Thanks to the decisively favourable wai situation, and the perspective of victory 
in the near future, the Government is not likely to be eager for a settlement on the terms of 
the opposition parties. Therefore, if the Congress leaders were released, they would find 
themselves in a rather embarrassing position. Realising that, they themselves do not seem to 
be very eager to come out of prison, which they can do any day by simply withdrawing the 
Bombay resolution of the A.I.C.C.; and if it is true that the Congress leaders did not intend 
that the movement launched upon their arrest should develop in the wa> it did, they should 
have no objection to disowning that movement. 1‘hus, tlie release of the Congress leaders 
depends entirely on themselves. But as there is no chance of their being released from prison 
to be the rulers of the country immediately, it is a matter of political expediency for them to 
wear the martyr’s crown of thorn until a more favourable turn of the situation. If they came 
out now, to remain in political wildemes.^., it would be proved conclusively that their political 
strategy was futile. ITiat wall inevitably shake the popular confidence placed in them. 'Fhe 
(Congress leaders therefore, naturally, are reluctant to take that risk, and have been discouraging 
all practical moves which might secure their release such as the plan of the A.I.C.C. members 
out of jail meeting to rescind the Bombay resolution. 

Under these circumstances, no constitutional changes during the remaining period of the 
war are possible. But they will surely take place after the war. ITiat perspective does not result 
from any faith in the declarations of the British Government. Constitutional changes are bound 
to take place as soon as the military emergency will be over, simply because the Government 
of India Act of 1935 has broken down. It must be replaced by a more v.'orkablc, if not a 
more liberal. Constitution. If India fails to take the initiative, once again a Constitution will 
be imposed on her by the British ParliaiTiCnt 

The British Government’s challenge to thv Indian parties to produce an agreed Constitution 
has not yet ben taken up. There is no reason to believe that after the war the older political 
parties and communalist organisations will compose their quarrels because irreconcilable 
shibboleths are the basis of their very existence. But for the sake of prestige, they will most 
probably resist another Constitution being imposed by the British Parliament, irrespective 
of its merits or defects. Consequently, tliere will be another deadlock, and the political 
progress of the country will be indefinitely delayed, unless the masses of the people are 
mobilized on a platform broader th«in that provided by the older political parties and 
communalist organisations. 

India’s advance towards fr ‘‘dom, therefore, Joes not depend either on the good wall of 
the British Government, or on an agreement among the older political parties. Popular initiative 
alone can promote India’s political progress by removing the obstacles to the necessary 
constitutional changes and moulding these changes so as to make them at least partially 
instrumental for the establishment of genuine democratic freedom. 

To organise popular initiative in that direction, therefore, is the task of the moment for all 
the fighters for, and champions of, the freedom of the Indian people. Phey will accomplish 
that task by placing before the people the fundamental principles of the Constitution of a 
Democratic State and enlisting their conscious support for these principles. Once a concrete 
picture of the freedom they want is placed before the people, they will be inspired with 
enthusiasm and develop the will to attain it by their own efforts. 
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The Radical Democratic Party has formulated the following as the fundamental principles 
of a Constitution which will establish people's freedom, and has been carrying on propaganda 
to popularize them: 

1 . The supreme sovercignt)' belongs to the people to be exercised through the direct contr )! 
of the executive as well as the legislative function of the State by the elected representatives 
of the people. 

2. The Federal Democratic State of India is to be composed of a number of autonomous 
republics built on the basis of linguistic and cultural homogeneity as far as possible. 

3. All the component parts of the Federation are to have a uniformly democratic constitution. 

4. The land as well as the underground riches are the collective property of the nation. 

5. Promotion of the productivity of labour through the introduction of modern mechanical 
means of production is the responsibility of the State. 

t). Heavy Industries and banks are subject to State Control. 

7. Cultivators arc entiUed to hold land without any disability, subject to tlie payment of a 
unitary* land tax. Small agricultural producers are to be free from all other taxation except 
local rates. 

8. Promotion by the State of large scale co-opcrali\'e agriculture through the supply of 
modem machinery and cheap credit 

9. An irreducible standard of living for all labouring in fields, factories, mines, transpoil 
offices and schools, to be guaranteed by a minimum scale of wages. 

10. Employment of relief is a right of citizenship. 

11. Nobody shall labour for more than six hours a day, for six days a week, and eveiy 
worker shall be entitled to one month’s leave with full pay every year, and women 
workers to three months maternity leave. 

12. Free and compulsory secular education for all children up to the age of sixteen. 

13. Promotion of public health and sanitation is a charge of the State. 

14. Freedom of press, speech and association to be constitutionally guaranteed for all but 
the enemies of the people. 

15. Fullest freedom of religion and worship. 

If). Identical rights and responsibilities of citizenship for men and women. 

17. Protection for the rights of minorities through proportional representation on publii 
bodies. 

18. Conjplete cultural autonomy. 

As these principles present to the masses a concrete picture of freedom, there ha.s 
been a growing response from them. Local Conventions of people’s delegates have been 
held in a large number of places throughout the country to endorse the principles. The 
delegates are elected in meetings held all over the selected area to explain the fundamental 
principles. 

All champions of people’s freedom can participate in this activity, and before long create 
a powerful sanction for the demand for the establishment of a genuinely democratic State. 

'lire procedure for organizing the people’s initiative for moulding the future Constitution 
of the country has also been formulated by the Radical Democratic Faitjf. The delegates to 
local People’s Conventions are elected from a more or less large group of plages or particular 
urban areas after a period of campaign to popularize the principles. Local People’s Conventions 
elect delegates to District Conventions, and the latter to ftovincial Conventions. Finally, 
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delegates elected by Provincial ConvenUons will meet in the National People’s Convention to 
endorse the fundamental principles of the Constitution of a Democratic State. 

People’s Committees set up by the local People’s Conventions will elect delegates to the 
Constituent Assembly, which will meet ulUmatcly to give legal sanction to the Constitution 
worked out in detail on the basis of the fundamental principles endorsed by die National 
People’s Convention. 

The National People’s Convention will demand the establishment of a Provisional Govern- 
ment which will in due time convene the Constituent Assembly and supervise the formal 
promulgation of the Constitution and the election oi the Indian Parliament under the new 
Constitution. 

Meanwhile the local People’s Committees will func tion as the guardians of the people’s 
interest in a variety of ways. Primarily, they will begin the reorganization of the economic life 
of the country w^hich is tlie condition for die establishment of freedom needed by the masses 
of the people. Consumers and primary producers co-operatives will be formed as the most 
effective instrument under the given situation for reorganizing the economic life of the country. 
By virtue of this initiative in tackling the most fundamental social problem, togedier with other 
tiuxihaiy activities promoting popular education and public sanitation, the People’s Committees 
will become the rallying ground of the masses of their respective localities and give organised 
expression to their energy and will. 'Phus, they will develop into the basic units of the rising 
democratic State. Through their instrumentality, the people will become the custodians of 
effective political power. 

The Radical Democratic Party appeals to all the champions of the freedom of die Indian 
people to take up this constructive activity forward and take their destiny in their own hand. 
Phat is the road of India’s advance tow'ards the goal of freedom, which will be within her 
reach soon after the war is over. "Phat is the chance for them to take up her place in the world 
revolutionized by the war. It depends on the ' ealistic, far-sighlened and progressively minded 
fighters for freedom whether she will be able to avail of the chances, instead of remaining in 
the backwaters of world politics, embittered by racial animosity, while waiting for freedom to 
come as a gift of the hated foreigners. 

From the very beginning, the Radical Democratic Party' was of the opinion that this war 
was going to revolutionize the world, and that India could not remain unaffected by the 
process, even if she did not participate voluntarily and purposefully in this objectively 
revolutionary world conflict. The chances of Indian freedom have become brighter owdng to 
the certainty of the defeat of the Axis Powers. But India may still miss her chances ol freedom 
if she remains dominated by the older political parlies and leaders, who failed to march abreast 
of world events in die most crucial period of history. 

The Radical Democratic Party has alw’ays maintained that a realignment of forces in the 
public life of country, and rationalization of Indian politics were the conditions for die freedom 
of the Indian people. Political developments, sure to take place immediately alter the war, 
will create an atmosphere favorable for the necessary realignment ot forces. All progressively 
niiiided people, who conceive of freedom not as a mere change in the complexion of the 
government, but as an ideal with a concrete social content, must take the initiative before it 
is too late. They must take the field immediately, so that by die time the war will be over 
^d political developments will begin to take place, the Indian masses will also be mobilized 
so as to assert themselves on the situation and shape the developments according to their 
needs and aspirations. 
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Pioneer in the field, the Radical Democratic Party will gladly welcome the co-opcratiuii 
of all who feel the spirit of the time and are prepared to travel the way which is lying open 
before the Indian people to reach the goal of freedom. Let us Join hands, and march ahead 

Central Executive Committee 
Delhi, September 2lst, 1943 
Radial Democratic Part\ 
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Copy of a Special Branch 
the Chief Secretary, Govt. 


Officer’s Report sent to 
of Bihar 


Govt, of Bihar Pol. (Spl) File No. 23/1944 
[Bihar State Aichives) 


P.M. Sen of the R.D.P., Chowhalta, Bankcpur has written a letter dated Patna 7.1.44 to Com 
H. Ghosah R.D.P., 4, Ekka Stand, P.O. Jharia, Manbhum. A copy of the same letter is gi\Tn 
below: 

'Please find enclosed the draft of the proposed memonindum we want to submit to the 
H.E. H you want to make any addition or alteration please do it and send it back at \oui 
earliest 

To, 

His Elxcellency, 

May it please your Excellency. 

Ihe undersigned whom your Elxcellency has been graciously pleased to allow to wait on you 
hereby submit that the R.D.P. seeks to fulfill (he great task of bringing about a close alliance 
between India and British Democracies through building up a relation of integration between 
Indian people and Indian State. In the atmosphere of blind racialism and narrow nationalism, 
it was no doubt a gigantic job for the R.D.P. to propagate for and to secure the willing and 
purposeful cooperation of the people of this countiy in support of the present war. Since tlic 
very begirming of die war, the R.D.P. had to reckon with scurrilous propaganda and open 
hostility of the major political parties and the vested Interest, they represent In spite of all 
overwhelming odds we are today bold to submit before your Excellency that our party could 
put in very substantial work as can be evinced by the growing popularity of the R.D.P. and 
its admirable growth in his province during this short period. With the progressive outlook 
and helpful attitude of your ^cellency the R.D.P. is confident of making, a bigger contribution 
to the progressive cause for which the allies are fighting today. 

iMbour Activities 

Before making any submission, we want to express our deep sense of gratification at the 
decision of the Government for the appointment of adjudicator in the protracted labour 
disputes in this province and the proposed creation of a fiill fledged special Labour Ueptt. in 
order to formulate a progressive labour policy the need of the hour. We are thankful to tne 
Government for duly considering the case of Mr Kunju Behari Singh the Secretary of Musaboni 
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aiid Moubhanda Labour Unions and for the removal of the order of extemment against him. 
We may further bring to your kind noUce that if the order of restiain against our Com! 
P.K. Menon be withdrawn our trade union acUviUes in the Musaboni and Moubl.anda Centers 
will furthermore be strengthened and consolidated. In the labour field our work is unique 
and our party has experienced a phenomenal growth. 

Cooperative Movement 

rhe R.D.P. has been developing a strong cooperative movement in die province. I he so-called 
normal channels of trade have proved to be faulty and undependable. *1 he recent tragic 
experience on the food front calls for a vigorous effort to open up alternative channels of 
supply. We have learnt with great pleasure that Your Excellency took keen interest in the 
co-operative movement in the province of U P. Given Your Excellency’s kind attention, there 
can be a healthy development of the co-operative movement in this province as well. The 
R.D.P. is eager and willing to do everything as to rapidly develop the co-operative movement. 
I'o make the co-operative scheme successful, priority of supply of all controlled commodities 
will have to be provided by the Government and such supply once being guaranteed, its 
iiiiiiieuiatc effect wiU be to overdirow the economic saboteui's from the social field and 
subsequendy to arrange a very good feeling of rationing does not stand opposed to the ideas 
of co-operation if the Government makes the co-operative stores die distribudng agencies in 
the scheme of raUoning. 

Propaganda and Publicity 

Tlic greater difficulty that the R.D.P. has been experiencing is the lack of proper machinery 
for propaganda of the admirable work diat the party is putting in. Tlic press in India is 
controlled by more or less, a section of people sympathetic towards the recent sabotage 
movement launched by the Indian National Congress and it is obviously impossible to expect 
from them any publicity for our cause which runs contrary to their unsocial profit motive. We 
have therefore transferred the publication of the Hindi edition of our popular weekly organ 
the '‘JanatOL from Calcutta to Patna and we are sure that Your Excellency must be aware that 
the said Hindi weekly is being published from Patna for the hist six niondis. We submit diat 
the '‘Janata^ has the proud privilege to be the solitary' non -official organ consciously advocating 
war support in the province of Bihar. But in the present days of high prices we have been 
veiy much financially embarrassed. We therefore feiv'endy appeal to Your Excellency for 
kindly extending to our paper a financial grant in the shape of subsidy, the facility of 
Government advertisement and ordering the Gov* rnment Circulation so as to make the 
^ Janata^ self-supporting and effectively serviceable to the people of tliis province. 

Post War Reconstruction 

Phe result of the present war is now a forgone conclusion. Without indulging in any facile 
optimism we submit that the Allies are sure to win this war. But winning the war will not be 
of any fruitful purpose if no peace is secured after such war is won. Like other countries, India 
will iso have its post-war problems. It has therefore become imperative to decide upon a 
progressive post-war policy which will be beneficial to the toiling masses. 

We have gone through the recent address delivered by Your Excellency to the Bihar 
Chamber of Commerce and the expression by Your Excellency for the formation of a Post 
War Reconstruction Committee in this province is in our opinion a historic pronouncement. 
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'llie R.D.P. was all along stressing the necessity of functioning {sic) such a committee and will 
be glad to give whole hearted co-operation in this matter. We appeal to Your Excellency to 
include representatives of R.D.P. in such committee or board, as the case may be, when such 
board or committee is constituted. 

We have already placed before Your Excellency in the foregoing lines the salient points 
on which we would like to be favoured with an opportunity to have a personal talk with Your 
Excellency. We the undersigned, therefore, request Your Excellency to spare some time so 
as to allow us to wait upon Your Excellency. 


Wc remain. 
Your Excellency’s most 
obedient servants 



Extracts from Fortnightly Report from Bihar for the 
first half of February 1944 — Criticism of RDP 


File No. lf^44 - Home PoU (I) 
(NAI| 


Communists: Piropaganda continues for the release of Political leaders and the formation of a 
National Government, and the programme is flavored with strong criticism of Govemnu'iu's 
handling of the food problem. Estrangement between the Communist Party and the Provincial 
Trade Union Council grown steadily. The Trade Union Council considers the Communists aie 
using the Trades Union Organisations to strengthen their own party interests, while in their turn 
the 'Frade Union Council are criticised for failure tot take steps with regard to the coal situation. 

At a meeting of the Communists in Jamshedpur apparently the only subject mentioned 
was criticism of the Radical Democratic Party for the unfair distribution of standard cloth 
w'hich had been entrusted to them. 



Extracts from Fortnightly Report from Orissa for 
the first half of February 1944 — Efforts of RDP 


File No. 18/2/44 - Home Poll (1) 
(NAIj 


Radical Democratic Party: As already stated, tl'.e efforts of this party in the Ghunisur 
bye-election ended in a complete fiasco. 'Fhe campaign was conducted by a number of 
members of the party from other provinces, and bombastic telegrams were sent to me 
Headquarters of the Organisation with promises of certain success. Th^ party, however, profess 
not to be downcast by their defeat, which they attribute only to th^ fact that they did not 
refuse the help of Sri Dtbakar Patnaik,* M.LA., which was thrust upon ^em at the last moment: 
the other candidates were careful to refuse the offers of assistance by this gentleman. 
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Extracts from Fortnightly Report from Bengal for 
the first half of March 1944 - Sweepers on strike 


File No. 18/3/44 - Home PoU (I) 
[NAI] 


, . . The Sweepers of the Mynicnsingh Municipality went on strike on the 27tli February, 
and demanded higher pay, less work and the supply of rations. Iheir pay was raised from 
Rs 23 per pair to Rs 30 per pair, and arrangements were made to open a municipal ration 
shop. On hearing of these concessions tlie sweepers returned to work. This strike is reported 
to have been engineered by the Radical Democratic Party. 



Editorial in Independent India dt 12.3.1944, 
‘Their Ambitions’ (extracts) 


Independent India - Vol. 8, No. 10 
(NMML] 


The resolution adopted and the speeches made at the annual session of tlie Federation of 
Indian Chambers of Commerce and Industry deserve to be considered seriously by all persons 
interested in the progress and prosperity of the Indian people. . . . 

'Fhcre was a time when Indian businessmci* Msed to eschew politics. That was the period 
when tlicy were building up their economic po \er with the help and under the patronage of 
the Government. In that period they were indifferent, if not hostile, to the nationalist movement 
in tlie country. In course of time, however, their economic power grew and with the growth 
of power grew also their economic and political ambitions. The war, which has borne so 
heavily upon the large masses of India, had an exactly contrary effect on her business men 
and enonnously strengthened their economic position absolutely as well as relatively to the 
position of their rivals, the British capitalists. Fhis had its repercussion on tlie nationalist 
movement in the country. Slowly but surelv it came under the influence and domination of 
businessmen and in course of time it began to be used by them as an instrument for the 
advancement of their political anc’ economic ambitions. 

I he identification is now complete, particularly with regard to the aims of political and 
economic activity. Political independence and self-sufficient autarchic economy were the aims 
of the nationalist movement. The Federation of Indian Chambers of Commerce and Industry 
has today the same aims. Why should it not therefore take the nationalist movement under 
iis protecting wings, and utilise it in furtlierancc of its activities in the political as well as the 
t’conomic fleld? . . 

I he plan of economic development sponsored by Sir Purshottamdas Thakurdas, which 
'vas in principle enthusiastically accepted by the session, has been discussed threadbare in 
these columns. It is significant to note that none of the criticisms advanced against the plan 
was satisfactorily answered at tlie session. Attempts were made to answer some criticisms, but 
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they were largely in the nature of evasions and expressions of some pious hopes. The main 
point as to how production can be developed within the framework of an economy based on 
the pro&t motive without leading to the greater exploitation of the toiling masses and how 
larger production would necessarily ensure a larger share of the goods produced to them Wtis 
not at all considered by the businessmen assembled in the conference. The conclusion is 
therefore, ine\itable that what they are interested in is only a large production and a larger 
turnover in order that there may be larger profits. It may be legitimate on their part to think 
in those terms, but let them not pretend that thinking of theirs is in the interest of the nation 
and for the largest good of the largest number. 

llie undisputed economic sovereignty that the Indian businessmen aspire to was expressed 
in their demand: ‘Tlie Federation reiterates its opinion that India's accumulated sterling ci edits, 
should in the first instance, be utilized to repatriate British commercial investments in India'. 
Indian businessmen cannot brook any rival in India. Ibe whole field of economic activity m 
the country must be indisputably left free for them. Masters of the whole field tJicy will then 
develop the industries that they like and on terms and conditions tliat they may think tit to 
impose. This economic sovereignty will not be assured to them until they have tlie reins of 
the government in their hands. And hence follow's their whole line of political thought and 
action and their demand for the release of national leaders and the establLshment of a national 
government. 

What will these — economic sovereignty and political rule of the businessmen — mean to 
the Indian people in terms of their welfare, freedom and progre.ss? On the point of welfare 
ih^y are promised a doubling of their per capita income after a period of about twenty ycais 
1 Here is no definite statement yet how that will be ensured to them even if the total national 
income is increased as planned. If present actions are any guide to the future it m\\ be 
hazardous to put any faith in the promise made in the plan. In spite of war-time prosperiiy 
Indian businessmen have effected no improvements in the conditions of their employees. It 
is significant to note that this question did not at all engage the attention of the Fcderaiion 
In view of this present record it is difficult to build any hopes about the future. Regarding 
freedom, the plan applauded by the conference has promised a complete eclipse of individual 
liberty. Without welfare and without freedom the progress that can take place will be only on 
the reverse gear. That is the fate awaiting the Indian people if the Indian businessmen succeed 
in their political and economic objective. 

Ibe general attitude of the businessmen towards freedom and progress can be gatlicred 
from the fact that they did not think it necessary to say one word in their resolutions about 
the war, about the issues involved in it and about their attitude towards the two belligerent 
sides. They are concerned with the war only in so far as it enables them to make crores and 
to consolidate their position as against their British rivals. The basic issues of world freedom, 
progress and civilization involved in the war do not interest them and they do not think it 
necessary to define their attitude towards them. But it is not merely a negative attitude. I here 
was and there is still today, though in a le.ss virulent form, a positive attitude as well. It is iin 
attitude of hostility, and in some cases of indifiference, towards the Issues of freedom and 
pi ogress. It manifested itself a year back through overt and covert sympathy with the sabotage 
activities of the Congress on the part of a number of prominent businessmen in the country- 
It manifests itself today through the incessant glamour for the unconditiDnal release of persons 
detained in custody in connections with the notorious August resohiAon and the sabotage 
activities of the Congress. It is not difficult to imagine the kind of political rule and economic 
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conditions that will be established in the country when the businessmen attain the object of 
their activity. 



Sheopuja Singh to Chief Secretary, Govt, of Bihar 
— Regarding peoples’ plan prepared by RDP 


Govt, of Bihar Pol. (Spl) File No. 23/44 
[Bihar State Archives] 


Radical Democratic Party 
(Bihar Committee) 
Chowhatta 
P.C). Bankipore 
Patna 
To 

Mansfield, I.C.S., 

General Secretary, 

Govt of Bihar, 

l*atna. 26th March 44 

Dear Sir, 

I have the honour to bring to your notice that in pursuance of the decision of the Central 
Secretariat of the Radical Democratic Party to popularize the Peoples’ Plan prepared by the 
Post- War-Reconstruction Committee of tlie Irdian Federation of Labour, the Bihar Committee 
of the Radical Democratic Party has decided launch a campaign through out the province 
by holding mass meetings and demonstrations from 30th March onwards. Though the 
campaign will continue till the special All-India Conference of the Radical Democratic Party 
due to be held at Jharia on 5th-4)th and 7th May 44, the demonstrative side of the ‘Peoples’ 
Plan Propaganda Campaign’ will conclude on 9th April which will be observ'ed as ‘New 
India Day’ and mass meetings and demonstrations will be organized throughout the province 
on that day. 

In order that we can successfully launch the above mentioned campaign and hold meetings 
«md demonstrations conveniently throughout the province, I would request you to please 
extend to us necessary permission on provincial Sv Je. In case permission on provincial scale 
be not possible on technical grounds, I would request you to see that our people do not 
experience much* difficulty in securing permission locally-specially in the Districts ofDarbhanga 
and Saran. 

I further beg to add that as our provincial Executive committee is meeting at Patna on 
30th and 31st March, we would be greatly obliged if you favour us with an early reply. 

Thanking you. 
Yours truly, 
(Sheopujan Singh) 
General Secretary 
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Extracts from Fortnightly Report from Bombay for 
the first half of April 1944 — RDP meetings 


File No. lty4/44 - Home Poll (I) 
[NAIJ 


Radical Democratic Party — The party made some efforts by means of meetings at Boinbav 
and Poona, to boost Mr M.N. Roy’s Plan for India’s economic development after the war. 
ITie meetings were poorly attended. The party had never any following worth the name m 
this Province and its position has become even more precarious by the recent disclosure that 
Mr Roy, in his capacity as office bearer of the Indian Federation of Labour, has been subsidised 
by the Government of India to the extent of Rs 13,000 per month. 



Extracts from Fortnightly Report from Bihar for the 
first half of April 1944 


FUe No. lty4/44 - Home Poll (I) 
[NAIJ 


4. Ijtbour 

The Radical Democratic Party is paying a good deal of attention to the railway workers and 
jute mills in Darbhanga district and has held several meetings. The need of improvement in 
the flow of labour from one district to another is indicated in the reports of scarcity of labourer!) 
in one district-Bhagalpur, while the neighbouring district of Santa! Parganas is reported in 
places to have an unemployment problem. Munition Workers of an Engineering Works ol 
Dhanbad Went on strike for one day at the end of March, but resumed work on the same 
day at the intervention of the District Officer. Some of the labourers are said to be still 
dissatisfied and they were to meet the District Officer again. The number of labourers in the 
coalfields went up from 86,000 in January to 107,000. 



Extracts from Fortnightly Report from Orissa for 
the first half of April 1944 — RDP in Limelight 


File No. lfy4/44 - Home Poll (I) 
(NAI) 


Radical Democratic Party — This party has been in the limelight during the fortnight under 
review, having held as many as 5 meetings. The ‘People’s Ran’ for economic development 
of India, prepared by the Indian Federation of Labour, was explained and compared an 
contrasted with the ‘Rfteen Year Han’, prepared by the Indian financiers and Industrialists. 
At one meetings, the 2^amindari System was very vehemently attacked. 
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Article in Independent India dt 2.4.44 


Independent India - Vol. 8, No. 13 
fNMML) 


Peoples’ Plan and the Industrialist Plan 

Business vs. Well- being 
By G.D. Parikh M.A/ 

"Rie publication of the People’s Plan for Economic Development of India has given rise to a 
number of comparisons being drawn between it and the plan earlier sponsored by the 
industrialists of Bombay. It has been contended in certain quarters that the most striking 
between the two plans is the emphasis put by one on agriculture while bv the odicr 
on industries. The difference thus has been reduced in a somewhat simplified manner to die 
difference between agriculture and industries, and a paper even has gone to the length of 
making the litde amusing suggestion of combining the two schemes so as to draw up a 
satisfactory proposal for post-wai development. 

This simplified attempt to show the contrast between the two proposals indeed docs not 
take us very far. It is a litde misleading in character and may easily put us off the track. It is 
therefore necessary, notwithstanding the fact that the full text of the report of the Post-War 
Reconstruction Committee of the Indian Federation of Labour is not yet available to the 
public, to point out that the difference betwn n the two plans is of a fundamental character, 
and that it is possible to see this even on the basis of such information regarding the People’s 
Plan as is already made available. 

The Bombay Plan visualizes the development of industries to the tune of about 500 per 
cent, that of agriculture by 130 percent within a period of fifteen years through a capital 
expenditure of 10,000 crores of Rupees. The People’s Plan fixes up the target of 600 per cent, 
as the increase of the industries, and 400 per cent as that of agriculture, within a period of 
ten years, involving a capital expenditure of 15,000 crores of Rupees. A superficial glance at 
these targets thus broadly summarized, ought to show' that while the former may be accused 
of neglecting agriculture, the latter cannot be said to be doing the same in respect of industries. 
Still popular mind seems to have jumped at the figure of 400 per cent development of 
agriculture, caught hold of it quite firmly and has been carried away in consequence with the 
idea that it is a plan for the agrarian development of the country. This seems to have happened 
for two reasons and the two have little to do with each other, though both of them are obviously 
wrong. 

An important point of criticism against the Bombay Plan has been its neglect of agriculture. 
I he criticism has been made from various quarters. ’^The moment therefore a Plan appeared 
on the scene and was seen to be fixing up a higher target or agriculture, it was seized and 
made identical with the agricultural development which is visualised. The other hiis been the 
reason which has been prompting some subde advocates of tlie kind of development visualised 
m the Bombay scheme to pull down any proposals which might be suggested as alternative 
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by just calling them a bad name. The talk of agrarian development is immediately branded 
as the talk of the accursed 'Imperialists* ruling over the country and the scheme which lays 
emphasis on agriculture is therefore natuially a scheme of interest to those ‘Imperialists'. It is 
therefore obviously of no benefits to the nation, and as such should not receive any attention 
It will be clear from the above logic that the alternate proposal is sought to be rejected through 
the use of convenient and handy political shibboleths, and the logic may prove to be etfectivo 
with those with w^hom a slight suggestion is enough to produce hysteria. 

This kind of superficial comparison between the two plans will be however of little use in 
understanding the real nature and spirit of either of them. ITiose who are serious minded 
enough to know' that nature and spirit, and thus grasp the essential distinction between the 
two schemes will have naturally therefore to probe a little deeper and find out not only the 
difference between the so-called targets of development fixed in the two plans but rather why 
the targets are what they are and why they cannot be different. 

The distinction between the trends of development visualised in the two plans can best bv 
summed up by the two terms with which tlie present article commences — the basis of (he 
Bombay Plan is business, while that of the People’s Plan is well-being. To bring out clearly 
the distinction thus summarized is the purport of tlie present article. 

This distinction can be best illustrated by the manner in which the two plans appioaih 
the economic problem of the country. Take for example the approach of the Bombay plan 
It calculates in the beginning the minimum physiological standards of living for everybody, 
and on that basis estimates the needs of the people. 'Fhen somehow by a rather specious 
assumption it convinces itself that an increase in the national income by 300 per cent within 
the period of fifteen years wall lead to the satisfaction of those requiiements. Production 
must be expanded to increase the national income. Hence the increases in industrial and 
agricultural production. Now after all whether you increase the output of industries or of 
agriculture or of the services, the increased output will have to be consumed. That cannot 
happen unless a large bulk of the community is enabled to consume more and more. Hut 
they cannot be so enabled, unless the productivity of their labour is increased. dTius the 
problem can be solved effectively only when production is for consumption and not for 
exchange. The Bombay plan docs not visualize such a change in the motive of production, 
It does not therefore escape from the contradictions of the present economy of exchange. 
It seeks to widen the limits of that contradiction to some extent in the interests of good 
business but nothing more than that. 

How does it do that.^ A vast portion of the labour in the country is performed on agriculture. 
If it is to be enabled to consume more than the precious little that it is actually doing to-day, 
It is necessary to transfer a part of it from agriculture to other more productive channels of 
employment, and to make the other part of it which will remain on land produce more wealth. 
If however it is able to produce much more, it will naturally upset tha balance. The demand 
for consumei's goods will increase and internal expansion of industries may not be quite in a 
position to cope with the demand. But import of consumers goods, even if necessary, does 
not quite fit in with the ideas of the planners. A check on the increase of agriculture output 
is thus essential. TTiat is the real reason of the low target, let it be released, also puts a definite 
limit on any improvements worth the name in the standards of living ^f the people — at any 
rate a vast portion of them — which is engaged on land. 

The sponsors of the Plan however have tried to whitewash this contradiction under a very 
convenient protest It is contended that an increase in the productivity of agriculture beyon 
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the extent to which its products can be consumed inside the country will make us dependent 
on foreign markets, and we may be in a very precarious posiUon if these n markets are not 
available. But any shrewd student of the Plan sponsored by them will see that it does not 
eliminate our dependence on foreign markets at all. ITic dependence however is for the sale 
of the industrial products. Who has assured the nuirkeLs for these to us? In fact it is difficult 
to find them for the products of our industries tiian for those of our agriculture. The former 
will have to face very keen competiUon abroad, may have to be dumped or subsided. In the 
latter case, provided we succeed in sufficiently diversifying our agricultural production, the 
demand is more or less ensured. But the view as it is pointed out earlici, does not cjuite fit 
in with the general object of the plan which is to make a little good business. Indeed Sir 
Purushottamdas spoke God’s truth when he remarked, ‘Everybody wants to become capitali.st’. 
The trouble is everybody cannot be, and there they arc, therefore, using dieir position in the 
interests of their business. The poor man enters their calculations only as the basis of that 
business and the prospects of its success. 

Unfortunately, however, this business is a little too short sighted. The problems of our 
economy which demand a solution here and now are sought to be postponed under it. It 
•" -. 1 .. thing to postpone them and quite another to meet them boldly and to solve them. 
Since the Bombay Plan does not seek to do the latter, the internal market under the plan 
will necessarily remain as restricted as it in today, perhaps a little less. On the other hand, 
with the development of industries visualised under it, the problem will become much more 
acute at the end of fifteen years The goods may be sold abroad for a time, but the chances 
for doing so are bound to diminish with the passage of time and the difficulties will multiply. 
Once again the Planners will be required to face the problem of overproduction and slump, 
and to get over it with the only possible method of equating production with human demand. 
The question is: will they do so or will they seek the side of the alternative of producing 
the goods of destruction, the market for vhich may be assured by the state? The latter 
alternative will naturally have its stronger atiraction, for the former will mean the end of 
business as business. If they will then hav^ the courage to take to it, w hy do they not have 
that courage now? The consideration of making a little good business today thus will lead 
to the crash of tomorrow and to the development of an aggressive autarchic economy day 
after. That is the real nature of the Bombay Plan. Its spirit is business, its motive is 
considerations of profitability. The weakness of the present economy are therefore inherent 
in it, and its failure to solve the problem of raising the standard of living of the people is 
thus a foregone conclusion. 

Let us now turn on the other hand to the altej native — the Peoples’ Plan. The economic 
development visualised in this p.an is on the basis of certain necessary and essential changes 
in the economic status quo. Though the plan has for its objective the satisfaction of the 
immediate and essential needs of the people, its real spirit is that of opening up the prospect 
of a continual improvement in the standards of living of the people, through the provision for 
them of a increasingly gainful employment. I'o achieve the immediate object itself the plan 
seeks to expand production of wealth but in doing so, it righdy emphasises the supreme 
necessity of a change in the motive of production. Production under the plan is to be for use 
<tnd not for exchange. In a similar manner, the plan seeks to rationalize the main national 
industry in the country viz. agriculture with the object of liberating the cultivator from the 
clutches of the two forces of landlordism and usury which have been responsible more than 
anything else so far for his poverty. 
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Having thus laid down the essential changes that have to be brought about in the economic 
structure of the country with the purpose of promoting economic progress, the plan proceeds 
to expand production in the basic national industry viz. agriculture, with the object of increasing 
the production of wealth in the country. To open up the prospect of an ever increasing gainful 
employment for the people, it is essential that more wealth must be produced, llie production 
of greater wealth must mean tiie necessity of investing a large amount of capital into the 
economy. From where is this capital to come? The only reasonable way of finding out that 
capital can be to increase the production of agriculture in the country to such an extent that 
it will not only satisfy the entire requirements of the community in respect of the food stuffs 
as well as the industrial raw materials but also leave a large amount of surplus for the purpose 
of being invested into the economy so as to raise its general technical and productive level. 
Thus rationalized agriculture will not only meet the requirements of the country but will create 
the necessar)' condition for the purpose of attaining the economic development which is so 
essential if the standards of living of the people are to be raised. It will thus be clear that the 
choice is not one between agriculture and industry as pointed out by some, but between 
economic development of two kinds, one carrying within itself all the contradictions of the 
present economic order and therefore full of dangers for the future, and the other creating 
the possibilides of plenty for the millions in the land. 

Tlie People's Plan visualizes industrial expansion and development to the extent of about 
t)0() per cent of the present level. Under such conditions, it would of course be a travesty ol 
facts to call it a plan of agricultural development alone. Its real merit and superiority over tlic 
altc iiiate scheme consists in its seeking to create a sound and secure basis for the development 
of industries inside the country itself and thus promoting their development. Such an attempt 
is bound to be marked by an all-round increase in the productivity of labour and thus the 
guarantee for the rise in the standard of living of the people will be created. Ihis will bo 
possible under a Plan with well-being as its foundation rather than business. While the logic 
of business is scarcity; that of well-being is plenty. Ilie economic development is to be attained 
not with the object of filling the private coffers of a few individuals here or there, but for the 
definite object of promoting the well-being of the people along lines as will guaiantee the 
fulfillment of that laudable object. 

We are living in die midst of an age full of outstanding developments and possibilities. 
The old traditional distinctions are breaking down every day under our eyes in almost all 
the fields, and the economic field is no exception. No longer will we hear of backward and 
advanced countries, agricultural and industrial countries, or countries which are the producei-s 
of primary commodities and those which produce the highly finished products of tlie 
industries. The world as a whole must come of age as a result of the war, and India will 
not lag behind. But industrialization of a country like India must hold some dangers both 
for herself as well as for the world at large, if it is undertaken not with object of meeting 
or satisfying the demand at home but for the purpose of exporting the products of the 
industries abroad. The two Plans of economic development for her sponsored from the two 
different quarters are both plans for industrial development. But vrhile under one the? 
development will be with the clear purpose of and along lines leading definitely to an 
improvement in the standard of living of her people, that under the othor is with the purpose 
of exporting the products of industries abroad. ITiat really is the disdnetion between the 
two plans — the distinction between business and well-being. Dare t)ie common man of 
India make a mistake in the choice? 
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Extracts from Fortnightly Report from Orissa for 
the second half of April 1944 


File No. lf^4/44 - Home Poll (I) 
[NAI] 


Communists* View of the RDP 

5. Radical Democratic Party: Communists of Cuttack held a meeting on the 22nd April, 
when they condemned the selection of Mr Madhusudan Malianti of the Radical Democratic 
Party to represent Labour overseas. One speaker described the members of the Radical 
Democratic Party as traitors who had been set up by the Covernment of India to counteract 
the influence of the Congress. 



M.N. Roy to V.B. Kamik — Regarding the 
statement of Jamnadas Mehta 


M.N. Roy Papers - M.F. Roll No. 28 
[NMML] 


April 17th, 1944. 


My dear Karnik, 

This letter will travel with you in the same train, and 1 hope it will reach you before you 
see Dr Ambcdkar. You must have seen what appeared in the papers of Sunday as a 
statement from Jamnadas, and must have noticed its strangeness, issued from Madras, on 
tlie 15th. Presumably Dr Ambcdkar wanted to see me in tliis conneebon. Pending our final 
reply, which cannot be given, of course, before we can confront Jamnadas with this statement 
wc must categorically state thar the whole affaii was known to the IFL from the very 
beginning, including Jamnadas that the money was being spent through the provincial 
organisations of the IFL, but through individuals designated by me, according to the resolution 
of the Government of India. 

You are hereby authorized to make the above statement to Dr Ambcdkar, if he will ask 
our reply to the statement which is supposed to have been made by Jamnadas; you will, of 
course, be in a position to show Dr Ambcdkar the minutes of the meeting of the Bombay 
Executive where the budget was made, and also the proceedings of the meeting of the 
Sub-Committee during the last conference. If necessary, you may go to die extent of saying 
ibat, if Mr Mehta has really issued such a statement, the General council will, on his return, 
pass a vote of n(H:onfrdence in him. That should saUsiy Dr Ambcdkar, if he requires any 

satisfaction. 
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If 1 ani required to make any public statement, or do anything else, I shall do so on hearing 
from you. 

With heartiest greetings 

Yours sincerely, 


M.N. Roy 

Enclosure 

New'S item in the Paper 
Who Gets the Rs 13,000? 

Jamnadas Mehta's Statement 

\LVDRAS April 16 Mr Jamnadas Mehta, President of the Indian Federation of I.abour, has 
issued the f^lowing statement: 

Mr Jamnadas Mehta, the President of the Indian Federation of labour entirely contradu ls 
the statement recently published that die Government of India have been paying Rs 1:{.(KK) 
mondily to the Indian Federation of labour for conducting any propaganda. Phis question 
was raised at die annual meeting of the Indian Federation of Labour held in Bombav m 
December last and considered by a sub-committee. It was explained by Mr M.N. Ro\ that 
ih Federation received no financial contribution from the Government for any purpose. In 
the circumstances. Mr Mehta wants it to be clearly understood that the Indian Federation of 
Labour receives no financial assistance of Rs 13,000 as recendy alleged in die Press. Its income 
is entirely derived from its own affiliated unions. Its accounts are publicly published and the 
said Federation is under no obligation to render accounts to the Government or any other 
outside authority, in connection with the alleged payment of Rs 13,000 about which Mi jam 
nadas Mehta, the President of the Indian Federation of Labour, has no knowledge. 



Extracts from Fortnightly Report from Bombay for 
the second half of May 1944 — RDP Conference in 
Bombay 


File No. lS/5/U - Home PoU (I) 
(NAIj 


Radical Democratic Party — On the 20th May the party held a conPwence in Bombay city 
which was attended by 100 delegates and 500 party members Speeches Mtere made emphasizing 
the necessity for the adoption of the so called People’s Han for the efconomlc development 
of India and for the establishment of a true ‘People’s Govemment’.'i Mr M.N. Roy, while 
inaugurating the conference, stated inter alia that the party had undertaken the task of leading 
the struggle for freedom out of a vicious circle of negation. It was particularly noticeable that 
no resolutions were put forward in the open sessions of the Conference. 
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Article in Independent India at 14.5.1944 


Independent India - Vol. 8, No. 32 
[NMML] 


People’s Plan 

By V.M. Tarkunde 

(Speech at the Special All India conference of the Radical Democratic Party, Jharia, May 5th, 
(ith and 7th 1944). 

From the very beginning the Radicals in the country have looked upon the ideal of political 
freedom as a means to attain the ultimate objective of material progress and cultural advance- 
n.^i*i; Vve have always looked upon political power, not as an end by itself, but as the 
instrument for bringing about those social changes which will free the Indian masses from the 
appalling poverty, backwardness and degradation in which tliey have been living for hundreds 
of years. We have never been under the narrow nationalist illusion that any type of native 
government is better than any type of foreign government 

We are aware that it is possible, even likely, to have in India a reactionary and oppressive 
native rule, under which the Indian masses would be exploited more ruthlessly than today 
and the general cultural level of the country would be still further depressed. 

On the other hand we are stoutly opposed to the reimposition of the type of regime in 
which, we lived in the pre-war years. Our polj^< al goal is to establish a genuinely democratic 
People’s State which will be able to banish the curse of poverty from this country. 

This does not mean that we are concerni.d only with material prosperity and do not care 
for cultural progress. But we think that it is idle to talk of cultural progress at a time when 
the bulk of our people are half-starved, semi-naked, and eaten up with the anxieties and 
uncertainties of daily life. Cultural advancement can take place only on the basis of the 
satisfaction of primary human needs, and under conditions in which man will be freed from 
material pre-occupations. 

To forge a political instrupient capable ot achieving these results has been the consistent 
aim of the Radical Democratic Party. The People’s ^^lan shows what type of state is necessary 
in India for this purpose, and proves that a glorious future of unlimited progress and property 
await the Indian people once that state is established. 

The Plan proves, on the basis of unimpeachable statistical evidence, that a four-fold 
improvement in the living conditions of the common man of India can be brought about 
within the short space of ten years by a People’s State. Agiicultural output will be five-fold, 
and industrial pioduction seven fold by the end of the ten years of the Plan. Poverty and 
Ignorance would be altogether abolished from the countiy. Adequate housing will be provided 
for the entire population. Freed from want and working witli modem instruments, the peasant 
and the worker of India will almost be a new man, hopeful and self-reliant, no longer cringing 
before his social exploiters and spiritual appraisers but looking forward to a future of unlimited 
self-development and self-expression. A new and glorious civilization, which will harmonize 
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the positive values of our past culture with the achievements of modem civilization can be 
built up in India if the People' Plan is resolutely implemented. 

ITiese magnificent results can be achieved by taking advantage of the mechanical inventions 
of modem science. 'Fhese inventions have tremendously increased the productivity of human 
labour. If all the able-bodied men and women in India work for only a few hours per day 
with the help of modem machinery, a phenomenal increase in goods and services will take 
place in the countr>'. I'his increased production will enable us to abolish want, misery and 
back-wardness. Certain obstacles which stand in the way must, however, be removed befoie 
such a development can take place. The objective of political power is to remove those 
obstacles which bar the path of our progress. 

I^t us start by considering the lot of the peasant. His conditions of life will never improve 
so long as he remains the slave of the landlord and the money-lender. It is true that agricultural 
production must be increased many-fold if the peasant is to have a higher standard of livin)^ 
But under the present conditions, if any increase in agricultural production is brought about, 
it will only result in higher income for the landlord and the money-lender, leaving the peasant 
as poor and helpless as he is today. Moreover, if he continues to be poor, no industrial 
development can take place, for he being the main customer in the country, will be unable 
to purchase the goods produced by industries. The Plan therefore proposes to nationalize land 
and to abolish parasitic landlordism and usury. In doing so, the Plan does not propose tn 
confiscate the interests of these classes without any compensation. It proposes to give them 
suPicient compensation to enable them and their dependents to be absorbed in the new 
economy as useful members of society. It is obvious that such a step, essential for tlie progress 
of Indian society, can be carried out only by a state which will give precedence to the interests 
of the starving millions in preference to the selfish claim of the feudal aristocracy. 

Agricultural output cannot be materially increased except by introducing modem machineiy 
in the processes of agricultural production. If, however, modem mechanical implements like 
tractors and reaping machines are employed in agriculture, a considerably smaller number ot 
peasants will be able to cultivate efficiently all the arable land in India. Hundreds of thousands 
of peasants will be released from land. Under present conditions these erstwhile peasants 
cannot find employment in modem industries worked by labour-saving machinery. For, if 
they are employed there will be such a tremendous flow of goods in the market as cannot 
be profitably sold. The difficultly can be solved only by replacing the capitalist method of 
production, which is dominated by the profit motive of a few individuals, by the method ol 
production for use. There can never be any unemployment under a system where production 
will be carried on for satisfying the needs of the people which are at present practically 
unlimited. And if the available labour satisfies all the essential needs of the population, further 
progress can take place by reducing hours of work and by increasing the age-limit of education. 

The problem of unemployment is a concomitant of capitalism, ft will not arise under a 
type of economy visualised by the People’s Plan. The Plan proposes that future industrial 
expansion will mosdy take place through funds belonging to the stale, so that the industries 
will be state-owned. Such industries will run for the use of the people, and not for private 
profit. ITie Plan provides a guaranteed revenue of 3 per cent on private capital already invested 
in industries, as well as on (he capital invested in trade. Hence all the economic development 
which will take place in India under the Plan will be directly for the benefit of the people. 

The capitalist mode of production, under which the production of goods takes place or 
private profit, is obviously a self-contradictory process. Profit is obtained by giving as litt e as 
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possible for labour and raw materials, and charging as much as possible to the consumers. 
The low wages given to workers and the low prices paid to peasants help to retain their 
standard of living at a low level. Tliesc workers and peasants, however, form a majority of 
the consumers, and these are precisely the people to be approached for selling the goods 
produced so as to leave satisfactory margin of profit for the capitalist owner. Thus the profit 
motive of industry, by retaining an unfair system of distribution of incomes, retards the increase 
in production as well. It is not surprising that the Indian capitalists are haunted by the bugbear 
of unemployment. It is significant that, under the Capitalist plan prepared by the industrial 
magnates of Bombay, no proposal is made lor the mechanization of agriculture. Such a step 
is bound to create a vast problem of unemployment with which tliey will never be able to 
cope. Our capitalists seem to know that it is necessar)' for the preservation of India capitalism 
to retain our agriculture in a backw'ard condition. 

llie abolition of feudalism and a rigid control of capitalism are thus the essential precon- 
ditions, on the fulfillment of which a magnificent edifice of economic development can be 
built up in India, so as to raise the standard of living of the Indian people. Naturally, the 
Bombay Capitalists’ Plan does not propose any of these revolutionary changes. It seeks to 
bring about industrial expansion on die basis of the present medieval structure of Indian 
economy. Under any such plan, the bulk of the Indian people are bound to remain poor, 
jmd their poverty will put a severe restriction on the internal market of the country. Under 
these circumstances, industrial expansion is bound to lead to either the Japanese model of 
subsidised exports, or the German model of building up a huge armaments industr)'. Whichever 
of these methods is followed in India, it is bound to lead to fascism. The Radical Democratic 
Party will oppose tooth and nail any such attempts to introduce fascism in India under the 
pretence of bringing about the economic development of the nation. Having done everything 
in its power to fight against international fascism in this war, the party will never submit to 
the triumph of internal fascism in India. Tlic resolution which I have proposed for your 
acceptance expresses our unanimous determination to fight this impending evil. 

Ihere can be litde doubt that the People’s Plan, which we are endorsing by this resolution, 
will alone solve the problem of poverty and ignorance which faces the Indian people. But 
how will the Plan be implemented? It is necessary’ to create a country-wide sanction lor tlie 
execution of the Plan. While adopting ways and means for creating that popular sanction, this 
resolution also appeals to the Viceroy to implement the Plan. The Viceroy has solemnly 
declared on several occasions that is his intention to pursue a policy calculated to raise the 
standard of living of the Indian masses. It must be realized that, in tlie post-war years, it would 
be impossible for any Government to go on without any plan. If no plan is undertaken, a 
vast problem of large-scale unemployment is bound to arise in the post-w^ar years as a result 
of the closing down of industries producing war materials as well as the demobilization of the 
armed services. Hence a return to the pre-w'ar system of laissez faire would be impossible, 
llie choice is between a type of plan produced by the Bombay industrialists and the People s 
Plan prepared by the sub-committee of the Indian Federation of Labour. In tlie ultimate 
analysis, the choice is between fascism and democracy in India. 

It is opposed to the interests of the British people, no less than those of the Indian masses, 
to establish a fascist regime in India by adopting a fascist plan. The National Government 
wanted by the authors of the Bombay Plan can have no other meaning. British Democracy, 
having gone through such a tremendous sacrifice in men and materials tor the defeat of 
h^ternational fascism, will be only stultifying itself if it encouraged fascism in India. Hence this 



1772 Towards Freedom: 1943^1944 

resolution appeals to the Viceroy, and through his to the British Democracy that he represents 
today, to carry out his declared intentions of pursuing a policy of popular welfare by adopting 
the proposals contained in the People’s Plan. 

It is, however, clear that the Viceroy, with the best intentions in the world, cannot pursue 
a policy of popular welfare without introducing radical changes in the present machinery of 
Government, including his Executive Council. The welfare of the Indian people cannot be 
promoted with the aid of those who are concerned with maintaining the privileges of the 
upper classes, or who have deluded themselves into believing that there is no conflict of 
interests, between them and the rest of India. 

It is known that people of such an oudook occupy prominent places in the Vicerov’s 
Elxecutive Council as well as in tlie rest of the machinery of Government. Hence the declared 
policy of the Viceroy is sabotaged or vulgarized in practice. If the policy is to be successfully 
carried out, the Viceroy’s Executive Council must be reconstituted with the inclusion of those 
who can be relied upon to champion the cause of the masses against their exploiters, and 
who are organically connected with tlie people and can secure popular cooperation for the 
execution of a programme of popular welfare. The Radical Democratic Party is the organised 
expression of the forces which can be relied upon to carry out such a programme and to 
secure popular co-operation in its execution. The resolution therefore appeals to the Vic(?rov 
to reconstitute his Executive Council with the aid of the genuinely democratic forces in the 
country\ If this suggestion is accepted, conditions are bound to be created which will evcntuallv 
lead to the establishment of a People's State in India, so that our Plan of economic development 
can be implemented. 

In view of our belief that a radically democratic England is bound to emerge from the 
turmoil and suffering of this war, it is not illegitimate to hope that those who rule thi.s cemnuy 
on behalf of the British people will be found willing to sponsor the political and social changes 
which are necessary for the well being of the India masses. But let us clearly see that the fate 
of our Plan does not depend upon the sweet will of the Viceroy or the British Government. 
It ultimately depends upon the creation of an irresistible popular will to establish a People’.s 
State a state which will nationalize land, control private capital, and in short carry out the 
revolutionary changes in the social-economic structure of India which are essential for the 
progress and prosperity of the India people. In the absence of such popular sanction, even a 
sympathetic Government will be unable to resist the social and economic power of the vested 
interests and to fulfil the precondition necessary for the execution of the Plan. On die other 
hand, when such popular sanction is forged, the fate of the Plan will not depend on the good 
will of the British Government, for then the people will know how to create a state unable of 
putting their Plan into effect . . . 


<l> •«> 
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Article in Independent India dt 4.6.1944 


Independent India - Vol. 8, No. 35 
[NMML] 


The Two Plans 

By Prof. G.D. Parikh 

(Speech delivered at the Special Conference of the Radical Democratic Party held at Iharia 
on 5th, 6th and 7th May 1944) 

Turning to the financial aspect of the two plans, wc find that while the Bombay Plan aims at 
the solution of the problem to be attained through large scale inflation, mobilization of small 
savings, and foreign borrowings, the People’s Plan looks forward to a method of finance which 
ma; be ‘wOnsidered as sound from the point of view of all criteria. 1 cannot go into details 
regarding the effects, the peculiar methods of financing, proposed in the two plans, will produce 
on the living conditions of the vast masses of our people. But you can easily imagine these, 
if you put large-scale inflation and mobilization of small savings together. ITiose who have 
been all along crying hoarse against inflation, are now telling us that the results produced 
through the accelerated working of the Government Security Printing Press will not be harmful, 
if the Press is owned by a so-called national Government. Of course they talk of an 
all-out-control, and this will be there for a period of fifteen years. But you can easily imagine 
the nature of the control from the fact that the »'tate will be dominated by the vested interests 
in the country, and its efficacy from the fact tli.it it is conceived only in a legal and formal 
sense. We have ample experience of what such control means, during the war period itself. 
If the Finance Member of the Government oi India needs a staff 550 times that at present in 
order to ensure some success, I am afraid, the Finance Member of tliis so-called national 
Government will not be able to do this job even with a staff perhaps 5000 times the present 
one. 

The planners have in fact referred to what this control will mean in unmistakable terms. 
They talk of ah eclipse of individual liberty and freedom of enterprise. And this is not an 
innocent utterance as it is sometimes made out to be. ^Fhere are a number of verj' important 
and relevant questions in this respect for which we must try to find out an answer, in order 
to fully appreciate the menacing and dangerous character of these observations. Will the 
finance Member of the national-capitalist Government seek to impose controls which would 
be in the interests of popular well-being? One does not have to go too far to find an answer. 
Mr Birla, who perhaps aspires for the post, has already told us what he would do in that 
capacity. In an article written recently in the Eastern Economist^ under the caption, ‘If I were 
a Finance Minister’, Mr Birla says that what he would have done is ‘to ensure a reasonable 
level of prices (which can give stimulus to production) and would have, beside taxes, introduced 
compulsory savings for all classes of people in society’. But he would give liberal concession 
to undistributed profits specially if it is ‘to be utilized for expansion of production . A reasonable 
level of prices will production - i.e., our national Finance Member will try to restore 
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the profitability of business. And he will do so by reducing the prices of raw materials, and 
by fixing up wages and prices of finished articles in such a manner as will provide enough 
inducement to production in a system which is based on production for profits. Let there be 
no mistake about any one of these things for they all appear in the above article of Mr Birlu 
Not only that, but the idea of obviously inequitable taxation of mobilizing the purchasing 
power of the poorer sections of the community, giving liberal concessions to profits that are 
sought to be reinvested, under conditions under which the profitability of business is raised 
and maintained by the Finance Member, subsidies for exports at the expense of both die 
taxpayer as well as the consumer, and a host of similar dangerous ideas are contained in dial 
article. There could have been no better testimony of the character of the Bombay Plan than 
this provided by one of its author himself. It is a voice of capitalism rapidly degenerating into 
Fascism. 

ITie Peoples Plan, on the other hand, recommends a method of financing the economic 
development of the country, which is both sound and correct. The plan is based on production 
for use. It seeks to rigidly control all those agencies which are responsible for diverting a large 
part of our national income to their private pockets. It seeks further to collect the invesUible 
surplus into the hands of the People’s State, only after such portion of it is left for consumption 
by the community as will find it under better living conditions in every year of the plan. One e 
the initial finance to the tunc of Rs 1,600 crores is raised, the plan thus aims at financing itself. 

Another rather serious consideration which I would like to point out in this connection, is 
that the Bombay Plan talks of retention of private enterprise. The entire plan is financed either 
through borrowings or through inflation. When the private entrepreneur will appear in the 
market competing with the public authority, which will need funds at least for the purpose of 
the provision of the different services contemplated in the plan, the latter naturally will have 
to offer an attractive rate of interest to obtain the funds. The burden of the public debt will 
grow but not only that, it will not at all be possible to provide these services unless they yield 
an adequate return. On the one hand, the people will thus sink under a heavy tax burden 
and the various schemes of compulsory savings devised for them by the National Minister, 
and on the other hand, they will have a large slice of their real income cut off as a result of 
the inflationary finance and the policies of the Government in fixing up prices at a level which 
will yield adequate profits and thus will provide a stimulus to production. 

I have tried to show so far in a very broad manner, some of the salient features of the two 
plans which are before the country today, from the point of view of their bearings upon the 
living conditions of our people. 1 think that ought to be the first and foremost consideration 
for us in deciding what kind of planned economy we should have in the post-war-period. 

From what has been shown so far, it will unmi.stakably be clear that it is really not at all 
a matter of choice between the two plans, so far as India’s millions are concerned, llie Bombay 
Plan is a plan of scarcity; the People’s Plan is a plan of plenty. The Bombay plan is a plan 
of business and profits; Ae People’s Plan of well being and use. The Bombay Plan will retain, 
perpetuate and worsen, the present inequalities; the People’s Plan will remove them and thus 
open up the way for a continual economic progress and prosperity for the entire community. 
TTie Bombay Plan will develop in the country an export economy and will lead to greatc-r 
international rivalries, ultimately culminating in war; the People’s Plan will raise the standard 
of living of the people and make India a happy and harmoniously fimdionlng unit in the new 
world order. The Bombay Plan will lead to a political organisation in the country which w 
have to be totalitarian, aggressive and will have to destroy the liberties of the people; the 
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People’s Plan will lead to the rise of a genuinely democratic state, in which all power will be 
pflectively possessed by the people themselves. Indeed, if we have the slightest . egard for the 
conditions of India s millions and want to improve those conditions and thus bring hope and 
joy in their lives, we can clearly sec tliat the Bombay Plan is a plan of poverty, sulTerings and 
death, while the People’s Plan is a plan of richness, joy and life. 



Secretary, Bihar committee of IIDP to the 
Government of Bihar asking for financial help for 
the Hindi weekly Janata 


Govt, of Bihar Pol. (Spl) File No. 23/44 
[Bihar State Archives] 


Radical Democratic Party (Bihar Committee) 


j.W. Houlton, Esqr., C.I.E., 

Chief Secretary to the Govt, of Bihar 
Patna 


Chowhalta RO. Ronkipore Patna 
74.6.44 


Dear Sir 

Having come to know that some financial help' may be available to Janata' Hindi Weekly, 
in the shape of Departmental advoitisemcnt and monthly subsidy, I am placing before you 
the enclosed^ datas regarding its circulation and ajiproximate income and expenses per montli 
for your kind and favourable consideration. 

Our Party started the publication in Calcutta in the month of June '42, when all the 
‘Nationalist’ papers stopped giving publicity to any news of our Party activities which we have 
been carrying on to mobilize public support in favour of the war since its outbreak. Sub- 
sequently, in June ’43, the publication was shifted to Patna in order to make it more elfective 
in Hindi speaking areas. Since then we have been able to create a strong public opinion in 
favour of the war, particularly in some arras of the Province as will be evident from the 
enclosed Agency list, and hope to spread the same \>pinion throughout die province if we 
can augment our meagre financial . - sources. 

Yours sincerely. 
Secretary, 

Bihar Committee. 

i Subsequently the (Government did not grant any financial liclp — Kd. 

^ Not printed. 
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Q Q Extracts from Fortnightly Report from Poona for 
OO the first half of June 1944 

File Nt). - Home Poll (I) 

[NAIJ 

RDP Convention at Poona 

Radical Democratic party: 'Fhe Fourth Convention of the Mahaiashtra Provincial Radical 
Democratic Partv' was held at Poona on May 26th and 27th. The attendance was about l.)() 
inclusive of 75 delegates. Mr M.N. Roy in the course of his speech reviewed the histoiv and 
activities of the Part\' and said that it was started to lead the struggle for India’s freedom and 
to achieve the task of Indian revolution, llie Convention adopted 10 resolutions inter alia 
endorsing the party’s ‘People’s Plan’ for the economic regeneration of India, urging Flis 
Excellency the Viceroy to implement it, disapproving of the appointment of one of ihc 
signatories to the Bombay Plan’ (Sir Ardeshir DalaF) on the Executive Council and supporting 
the Bombay Government’s Grain Purchase Scheme. The Party also held a ‘People’s (’oiil 
erence' on the 28th May which was attended by about 3, (XX) pei-sons. Stereotyped resolutions 
supporting the People’s Plan’ and the 18 fundamental principles of tlie Democratic ConsUliiiiuii 
of India were passed by the Conference. Mr Roy also addressed two meetings of about 200 
persons at Poona when he spoke on ‘Political and Economic Planning for India’ and held a 
pvvate discussion with local Maha Sabha leaders on the ‘People’s plan’. 'Fhe general [)ubli( 
did not evince much interest in Mr Roy's activities in Poona and his speeches were stiongly 
criticised for what were regarded as their bizarre notions about post-war reconstruction 

ITie Karnatak branch of the party hel;! its second annual conference on the Isl June .it 
Hubli (Dharwar District). It was attended by about 51X) persons including 50 delegates. Speeches 
on the usual partv* lines were made and stereotyped resolutions were adopted at the ConhMciKe 
The Conference was followed by a public meeting attended by about 3000 persons at which 
Mr Roy said inter alia that his party desired to enter the Assembly as representatives of the 
poor jis the Congress had failed to safeguard their interest. ITie statement was resented by a 
section of the audience which loudly protested and caused trouble as the result of which 
Mr Roy and hLs wife withdrew and the meeting ended in confusion. 

The Conference held by the party in Bombay City and referred to in my last letter concluded 
its session on the 21st May. Four stereotyped resolutions were passed at a meeting of the 
Subjects Committee held on that day but none of Uien was put forward at the open session. 
The party organised a workers rally on .he 23rd May at which about 400 persons were piesent. 
The Party made a very poor show. 

Altogether, M.N. Roy’s visit to Bombay province appears have been a failure. 


4 % -a> 
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Extracts from Fortnightly Report from Bombay for 
the second half of June 1944 


File No. 18/f)/44 - Home Poll (I) 
(NAII 


Radical Democratic Party: ITie entry of Russia into the war was celcbralt rl by (he party on 
die 22nd June. The members made a big effort to use the occasion to publicize tlicir paity 
and succeeded in organizing a demonstration bigger than that of the Communists or the 
Friends of the Soviet Union. At a meeting of about 1(X) pei'soiis, speeches were made paying 
tribute to the victories achieved by the Soviet Army and harping on the need for forming 
people’s Government in India. 



Extracts from Fortnightly Report from Madras for 
the second half of June 1944 


File No. 18/6/44 - Home Poll (I) 
|NAI| 


R.D.P. Meetings in Madras 

Tlic Radical Democratic party held a few meetings in Madras this fortnight in which they decried 
the (Congress Jis a capitalist organization and criticised the Bombay Industrialisls’ plan its an 
attempt to perpetuate capitalist domination. In \hMilur they held a conference at which botli 
the Congress and the Communists were attacked, ind M.N. Roy's sUind explained. In spite of 
tliefr efforts however the party docs not seem to be succeeding in making much headway. 



Article in Independent India dt 167.1944 


Independent India - Vol. 8, No. 41 
|NMML] 


Congress and the Deadlock 

(V.M. larkunde, Bar-at-Law, General Secretary, Radical Democratic Party, has issued the 
following statement with regard to tlic recendy published Rajagopalachaii-Jinnah correspon- 
dence and the statement given by Mr Gandhi to Mr (jildcr, representative of the News 
Chronicle^ London.) 

rile recendy published correspondence betw'een Mr Rajagopalachari and Mr Jinnah, and the 
statements issued by Mr Gandhi regarding his intei*view with a foreign jouinaUst, represent 
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togctJier an attempt on the part of Mr Gandhi to get the Congress out of its present helplessness 
and frustration and to make a bid for political power under the cover of the vague demand 
for National Government 

This attempt of Mr Gandhi consists of a double climbdown. On the one hand he makes 
an offer to the Muslims that he is prepared to induce the Congress to concede their right to 
self-determination, notwithstanding the clear resolution to the contrary passed by the A.I.(\c 
On die other h;uid he seeks to assure the Government that he would, if allowed, induce the 
Congiess Working Committee to abandon the August Resolution and co-operate wiUi the wiu 
eflbrts on terms even less far-reaching dian those rejected by the Congress during the visit ul 
Sir Staffor Cripps. 

The offer of Mr Gandhi to help and not hinder the war efforts comes at a time when the 
niilitar>' situation has so improved diat the United Nations and Anti-Fasoist forces do not stand 
in need of such help. Indeed, so long as the military situation was really grave, the Congress 
w'iis seen sitting on the fence, if indeed, it was not on the odier side of the barricade. Ihis 
purely opportunist attitude of helping the side which appears to be winning arose lorin the 
fact that Congress did not identify itself with the interests of the Indian nia.sses and ga\c no 
regard to the fact that these interests could be promoted only by the defeat of Fascism in ihis 
win. 

Hence, the demand for the so-called National Government, which would rcallv mean m\ inu 
effective power to the Congress leaders, cannot be Justified on the ground of militaiy necessiiv 
iNor can it be supported by anyone w'ho has any regard for the interests of the Indian masses. 
Hie fact that the Congress is dominated by the native capitalists and propertied classes, whuse 
interests arc antagonistic to those of the overwhelming majority of the exploited Indian people 
is well-known to the British Government. Government dominated by a privileged minority in 
India would not be a genuinely National Government. We hope the Viceroy and tlie Sccretarv 
of Stale of India will not allow' themselves to be rushed by pressure politics into setting up u 
regime of reactionary' vested interests in India and thus deprive the Indian people of 
liberating effects of this anti-fascist war, to the success of which they have made a handsome 
contribution. 

While the recognition of the right of determination of the Muslims is welcome, it is hoped 
that Mr Jinnah will not allow' himself to be stampeded into an agreement with the Congress 
and thus join the anti democratic block of Indian big business. "ITic interests of the Muslim 
masses, no less than those of the Hindus, require the setting up of a genuinely democratic 
Government which will represent the interests of the people as a whole and not those of a 
privileged minority. 

The programme of the so-called National Government which is demanded by the Congi ess 
has never been formulated. What this National Government will do to promote the interests 
of die Indian people has never been disclosed. In fact the demand is merely to replace the 
present personnel of the Government with another set of persons. The demand is being pr e.si>cd 
on the ground that the Central Legislature wall support them. The Legislatures, however 
whether Central or Provincial, represent a fraction of the Indian people, the majority of wliom 
remain unfranchised. 

A democratic regime can be established in India only on the basis of adult franchise, i 
the constitutional changes necessary for the purpose are brought about, a Provisional 
ment must be set up on the basis of a clearly formulated programme of the welfare o 
masses. Such a Government alone can be called genuinely National. The Vicero\ 
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ropeatcdly expressed his desire to promote the interests of the Indian masses. Lot him form 
a Government from persons who can be relied upon to carry out his declared policy and to 
take steps to enable the Indian people in the post-war year's to elect a Constituent Assembly 
on adult suffrage. Such a Government will alone fulfil the objects for which tliis war is being 
waged. 

JJ. Hutton, Dept, of Planning and Development, to 
M.N. Roy — Reconstruction piogramme 

M.N. Roy Papers - M.F. Roll No. 14 

|NMML) 



IJ.O. No. 16/Rc 

Dept, of planning and Development, 
Sect. G. (North Block), 
24th August 1944. 


My dear Roy, 

With reference to your letter dated '.he IBth of August. I am putting your suggestion for a 
meeting with the members of the Govt, of India together with the people’s plan before an 
early meeting of the Reconstruction Committee of the Council and will communicate further 
witli you in due course. 


Yours sincerely, 
JJ. Hutton. 

M.N. Roy Esq., 

Radical Democratic Party, 

Faiz Bazar, 

Delhi. 



Extracts from Fortnightly Report from Bengal for 
the first half of September 1944 


File No. 18^/44 - Home Poll (I) 
[NAI] 


Annual Conference of the RDP in Calcutta 

A Hindu conference at Barisal in East Bengal and the annual conference ot the (^alcutta 
Radical Democratic party were held during the fortnight. In his presidential speech at the 
Barisal Hindu Conference, Mr N.C. Chatteijee strongly criticised Mr Rajagopalachariar 
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propos;Us for a communal settlement and stated that the ‘battle for India’s freedom and unuv 
will have to be fought by the people of Bengal'. Resolutions were passed at the Kadicnl 
Democratic party’s Conference demanding the release of anti-Fascist prisoners like Comiarle 
Lokenath Bal* and the other Chittagong Armoury Raid prisoners’, and the ‘immediate seitin}i 
up of a provisional Government which must be above the influence of reactionai)' VisU'j 
interest', and criticizing the ‘attempts which are being made today to bring about a communal 
settlement without any reference to the principles of social and political democracy’. 



Extracts from Fortnightly Report from Bombay lor 
the first half of September 1944 


File No. 18/?)/44 - Homo Poll (1) 
|NAI| 


Annual Session of the RDP 

Radical Democratic Party: I'he annual session of the Sholapur District party was held .it 
Pandharpur on August 27tli and 28th under the presidentship of Mr H.K. Mahajani. I he 
attendance was about 2(X) inclusive of 50 delegates from various talukas of tin* Disiiui. 
Mr Mahajani, in the course of his speech, criticized Mr Gandhi's policy on tlie ground that 
it '.splayed a slavish mentality and benefited only a few capitalists. Referring to Mr Ka)a 
gopalachiui’s formula for the Congress — I^eaguc settlement, he observed that no single 
individual had a right to vivisect India and that Indians wanted independence for their pooiiK* 
and not for the Congress — Ix'ague llnion. delegates adopted seven resolutions of vvhuh 
the more important supported the party’s plan for Swaraj and post-war reconslrutiioii. 
advocated the abolition of middlemen and the introduction of co operative institutions for 
agriculturists and other producers and asked Government to set up a temporary' Contnil 
Executive Council witli power to concert measures for fresh elections based on adult franc hisc. 
rhe Party also held a Conference’ on the 29th August which was attended by about 

MK) persons mostly agricultunsts. Mr A.N. Patil, M.L.A., in his presidential speech exhorted 
the audience to create an awakening in the masses and to protect their interests with a mw 
to improve their condition 



■f 7TT Civil Servants with Nationalist 
V -LA Sympathies 


'The documents included in this section illustrate the allilLides of some Indian members of 
die I.C.S. whose political sympathies were quite close if) the Congress To be sure, the 
documents quoted do not necessarily reflect how widespread was the desire lor sell-govcmment 
among this privileged social strata. As we mentioned in the main introduction, many tried 
quiedy to soften the vindictiveness of the BriUsh element in die bureaucracy against Congress 
wtirkers. Explicit evidence of nationalist views in broad sympathy with the aims of the Congress 
and out of line with general bias of most British oflicers is revealed in some documents, which 
have been gathered together here. 

The Indian officers were people mosdy recruited after the reforms of HJUl, persons whose 
working life had seen the Salt Satyagraha of lddO-31, the period of rule by ordinances under 
Lord Willingdon, and service under Indian ministers after 1937. 'Lhey had carefully obser\'ed 
the . m the defensive armour of the British Raj, and by die forties were able to argue 
their case intelligendy and effectively in the official notings. Documents No. 1, (>, 12 -14, aie 
useful illustrations of the way H.V.R. lengar* stood up to the Home Department of the 
(jovernment of India. He protected the group which was operating the underground brtiad- 
ca.sting unit of the Congress from being legally branded as fifth columnists aiding the axis 
powers. He also took a firm stand against the Central Government’s efforts to stop all aid to 
the associations involved in Mahatma Gandhi’s rural uplift programme (Docs 1 1-14). In this 
context the minute of D.L. Mazumdar* (Ch. 1(b), No. ()9) should also be read. Mazumdar’s 
note saved the associations from the wrath of the Raj because he pointed out the legal difficulties 
involved. 

41ie Pollard case (Docs 4, 5 and 7) is significant for two reasons. It shows die solidarity of 
Indian ofheiaLs, cutting across communal barriers, when personal indignity was heaped on an 
Indian lawyer by a BriUsh police officer. It also shows the different perspectives from which 
two members, an Indian and a BriUsh, of the judicial branch of the I.C.S. viewed the situation. 
In the lower Court a Muslim official of the provincial service had fined the British police 
officer for losing his cool and physically assaulUng an Indian lawyer. I hc police officer’s appeal 
against the fine was dismissed by the Indian judge (a member of the I.C.S.) who saw no 
jusUficaUon for such behaviour, and who condoned the shouUng of nationalist slogans like 
‘Vande Mataram’ by a group of students outside the police staUon (Docs 4 and 5). On the 
other hand, at the Calcutta High Cciurl, w'hcre a further appeal was heard by a British judge, 
the latter considered that losing one’s balance and temper was understandable and pardonable 
because of the War-Ume emergency (Doc. 7). 10 Saibal Gupta, who had a well-deserved 
reputation for never concealing his nationalist sympatliies, the action of the police officer 
deserved punishment; to Justice Lodge,* perhaps both racial solidarity and Britain s military 
‘tnxieties were factors that weighed in his mind in countermanding the verdicts of the two 
lower Courts. 

Indeed, many Indian members of the I.C.S. seived in the judiciary rather than in the 
executive branch of the service. In this situation diey were saved from the embarrassment of 
harsh action against nationalist activists, and were also in a position to soften the rigours of 
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the punishments inllicted by die Raj. Documents 8-10 refer to the District Judge of Midnaport' 
— Kiu-una Kumar Hajaia^ I.C.S.* — who was looked on with disfavour by die Police and tht* 
Bengal Government for not meting out severe punishments to the Congress rebels m 
Midnapore. He was quickly transferred to a district in North Bengal. Doc. 15 shows that tlio 
Indian Chief Secretary of Bihar treated security prisoners with respect, while doing a round 
of Hazaribagh jail. Doc. 18 shows diat the British authorities were disturbed on noticini^ that 
Bengal jail officials stretched the rules when security prisoners were receiving visitors. 

The one instance of resignation from the I.C.S. on nationalist grounds among our documents 
is that of R.K. Patil/ in die Central Provinces (Docs 3 and 17). Widiout going to that extuMuo 
members of diis privileged elite — the ‘Brown Sahibs' — showed, by dieir actions in mam 
issues, that their evaluation of the Indian political scene wjis quite different from that o| Cixc 
British element in die bureaucracy. 

1 , Views of H.V.R. Iyengar and C.H. Bristow of Bombay 
• Government on Congress secret broadcast 

File No. 3/44/43 - Home Poll (I) 
fNAI) 

//, V.R, Iyengar wrote JO. I. ij 

I used to listen to these broadcasts (though it was not always pleasmit doing so owing to p(K)i 
reception) and have now gone through the monitor reports and the summaiies prcpiued 1)\ 
Mr Scott. I used also to listen to lokyo and Saigon; and though we have not, as the Govemmoru 
of India have, the monitor reports of these broadcasts, I have sufficient recollection of them 
to be able broadly to compare them with the Congress broadcasts. My opinion was and is 
that these, do not furnish any specific evidence of fifth column inspiration. 

Undoubtedly the Congress broadcasts must have brought comfort to the enemy, as indeed 
must the whole civil disobedience movement. The main themes of the Congress station were, 
as will be seen from the passages marked in the monitor reports that people should leave the 
cities and go back to the villages (an advice repeated time and again), that the villagers should 
adopt a policy of self-sufficiency and refuse to sell to middlemen, that they should .stop working 
in factories as the goods manufactured tliere will be used against them; that they should not 
work the railways as the railways convey the troops which are holding them down and so on. 
And, of course, there were wild exaggerations of tlie progress of the ‘revolution and the 
brutalities' of the British Government in suppressing it - stories which Saigon, in particular, 
repeated with great gusto. But the question Ls not whether the Congress station gave comfort 
to the enemy but whether it was inspired by it. I suppose, in a very much smaller way, parallel 
case is the ^New Leadef of London which inveiglis regularly against the imperialist nature of 
the war Britain is fighting; the weekly must be of some comfort to Dr Gocbbels but few would 
say that Maxton* or Fenner Brockway* was in the pay of the German Propaganda Ministrv'. 

Apart from repeating stories about the success of the ‘revolution’ and the brutalities ol tlic 
British, the recunent theme of the Tokyo and Saigon stations was that Japan was coming to 
give deliverance and independence to India. ‘We are your friends. We are coming to make 
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you fre6. The Congress R&dio m^dc no such stalpinent though, being an illegal and secret 
station, it was in a position to say whatever it wanted to say. On the country, what it said was 
‘The British are our enemies, and we must drive tliem out’. There is, of course, to any ordinary 
thinking mind, a most dangerous lacuna in the argument here viz, that the British could not 
be driven out without bringing die Japanese in or that with die British quitting India, Indian 
independence at this stage is not worth a moment’s purchase. But this lacuna was the big 
gaping void in the whole of Gandhi’s arguments and is evidence of a dangenms hallucination 
but not necessarily of enemy inspiration. 

There is much evidence of Congiess socialist philosophy in the broadc.ksts. I have heard 
from private sources that Ram Monohar Lohia, an underground Congress Socialist who 
refused to make common cause with Subash Chandra Bose, was the main inspiration of these 
broadcasts and certainly there is intemal evidence in support of this. For instance, on the 20th 
October the station said ‘We have learnt bitter lessons of the democracy of the West 
enslavement of the working class and peasantiy’. On the 23rd it stated ‘The free India will 
be of farmers, workers and labourers’. Again on the 27th it repeated ‘revolution for freedom 
IS the revolution for the poor, llie free India will be of the workers and peasants’. There was 
no wholesale condemnation of tlic allies and praise of the enemy. On the 20th October, the 
said: ‘To the world mankind, the Indian people send a message of hope, of peace 
and of goodwill. I^t us only remember that for the establishment of a truly peaceful and 
better world we need each counUy^’s kindness, each people’s individual acts. Wc need 
CJermany’s technical skill, her scientific knowledge, her music. We need England’s liberalism, 
her courage and literature. We need Italy’s elegance. We need the old achievement and the 
new triumphs of Russia. We need the gift of laughter-beautiful laughter-loving Austria. We 
need her culture, her love of gracious living and China what shall we say of China? We need 
her wisdom, her courage and her new hope. We need the glow and spirit of adventure of 
young America. We need the knowledge, the childlike simplicity of the primitive people. We 
need all mankind for the resurrecUon of peace, for the resurrection of her own dignity’. 

This is in violent contrast to the tone of enemy broadcasts which have never admitted 
England’s ‘liberalism, courage and literature’ or the ‘culture and gracious living of China’. 

In my opinion, the personality ad antecedents of the people connected with the Congress 
station and the nature of its broadcast suggest that it wiis the work of Congress and Congress 
socialist people and leaders and not from the enemy. 

C.H, Bristow wrote 

rhe above (by H.V.R. Iyengar) seems a fair summary. The Congress Radio is characteristic 
t)l the Congress attitude and is essentially anti-British It attacks what are considered the chief 
features of British rule viz, capitalism, industrialism and war effort. It encourages all means of 
bringing that rule to an end, by stopping communications, removing labour from industry by 
a return to the villages and by boycott. It excuses sabotage by comparing it to the destruction 
caused in war. 

As Additional Secretary has pointed out, it carefully avoids pro Jap propaganda, no doubt 
because the m^ority of listeners arc not projap. The purpose behind it is to foster anti-British 
feeling without facing the practical necessity of a choice betueen British Government and 
Japanese domination. TTie authors may have made use of Japanese broadcasts and may 
themselves be projaps but there is nothing plainly projap in tlic broadcasts. The attimde taken 
up is that Congress stands for higher things, peace, a prosperous peasantry, goodwill to the 
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best in all countries and no foreign domination. ITiis is typical of Congress propaganda and 
fits in with the Congress aim of breaking down British rule in order to establish their own, witli 
deliberate refusal to face the hard fact that India is not in a position to stand alone. ITierr is 
no sign of fifth column inspiration, however much the propaganda may assist the enemy. 



Governor of Bihar to the Viceroy (extracts) 


Linlithgow Collection 
fNAI - Acc. No. 2385] 


From 

H.E. Mr T.G. Rutherford, CS.I. C.I.E., 
Governtir of Bihar 


Secret, CAimp, March 5th, 1913, 

No. 16()-G.B. 

Dear Lord Linlithgow 

Ilian! you for your letter of 1st March^ commenting on my No. Ti.S-G.B. of Kitli Februan 
May 1 be permitted to offer my congratulations on the stand made by Your excellency and 
the remaining Members of your Council against Gandhfs blackmail and the concerted bliiy 
of die Congress press and sentimental politicians of India. Ihey did their best to work up ilu* 
feelings on which Gandhi really counted for effective coercion of Government and I felt that 
for us also the motto should be Mo or die’. Actually in this Province, apart from students, 
stnkes at Patna, some public meetings and prayers, an employer-organised strike at Dal 
mianagar, a few' hartals and the abortive hunger-strikes in certain jails there was remarkably 
little outward manifestation of interest by the general public. Lord Erskine always characterized 
Soudi Indian politics as Bedlam and it is a mad feature of the present situation in India that 
because of the 'Mahatmic superstition’ we have to employ police and troops all over the 
country' in case the old zealot should die. Now diat die threat is over I feel almost ashamed 
of the precautions Lakcn and properly ‘Scotch’ about the expense. I see that Sarker realises 
that Congress have lost this round and must try and get back to the position before the break, 
llie question is whether after their recent behaviour anybody can trust them to play the game 
while this war is on. 

2. You will doubdess be interested to know that certain Indian officers of the I.C.S. 
consulted Godbole* as to whether they might put in a ‘round robin* to Government for the 
release of Gandhi. Godbolc reported this at once, but did not disclose the names. Some ol 
them I can guess. He apparenUy told them not be fools and nothing more was heard ol it. I 
let it be known that I would regard it as insubordination. 

[Omitted: Para 3 — Situation in the Santhal Parganas — Ed.] 

4. If Chandreshvar Prashad’s letter to GriSlhs which you refer to b the one giving his 
V iews on Gandhi’s release 1 think it was very largely the production of the I.C.S. Secretary o 
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the National War Front, a Madrasi I regret to say. While 1 am on the subject of National War 
Front, I wonder if you have seen the enclosed production which appeared in every important 
paper ‘give all the help you can - even to the British’. When is Griffths going to cease 
apologizing for our presence in the land? Whatever the value of the National War Front in 
this Province, it has one good feature as compared with Madras that it has iiractically no paid 
staff, and the Leader and District Leaders draw only traveling allowance. ... 


’\ ours sincerely, 
r.G. Rutherford. 

[40(G) G.G.43j. 

1 .uicl 2. Not printed. 


3 , Governor of C.R & Bt.rar to the Viceroy - Regarding 
■ the ICS officers 

Linlithgow Collection 
[NAI - Acc. No. 2200] 

From 

H.E. Sir Henry Twynam, K.C.S.I., C.I.E., 

Governor of the Central Provinces and Bcrar. 


No. 1 16-G.C.P. 


Camp, May 3rd, 1943. 


Deal- Lord Linlithgow, 

Will Your Excellency please refer to your :icc:ret letter, dated 23rd April 1943,' asking for a 
report on the extent to which Hindu officers have been affected by Gandhi’s fast. 

I entirely agree that there should be no half measures and that ‘bad or moribund limbs’ in 
the services should unhesitatingly be removed. 1 am glad, howe\'er, to be able to r..‘assure Your 
Excellency that the rot has not spread fai*. Patil Ls a somewhat exceptional character among 
Hindu members of the ICS. He represents exactly the cheap and unrealistic sentimentalism 
iuid easy emotionalism which w^re expounded in the pages of Harijan. He belongs to a fairly 
well-to-do family so that economic considerations did not impose to him tlic realism tliey impose 
on others. He has long had a veneration for Giuidhi, and tliis, together with his personal 
associations with one of the leading families responsible for the Chimur murders, the Naiks, 
weakened his resistances to a realistic approach to tlic political situation. He would have made 
an unreliable executive officer and a poor judicial of&ccr and we are well rid of him. 

As to Nagarkatti,* he has, as I have already reported expressed personally to the Chief 
Secretary his appreciation of the leniency shown to him in connection with his contribution 
to the Capital Punishment Relief Society. So far, he has not referred to the recent orders 
prohibiting even anonymous contributions which arc likely to prove embarrassing to Govern- 
ment. He is a useful officer, clever and practical, and I tliink that the episode of his contribution 
may be regarded as closed. 



1786 Towards Freedom: 1943-1944 


1 questioned Parmanand, ICS/ Secretar)'. L.S.G. Department, an oflicer in his ninetceiuh 
year of service, regarding the meeting held at his house to discuss the attitude of Hindu 
members of the ICS, towards Gandhi's fast Parmanand is a sensible, level-headed officer, and 
I gather tliat he invited the Hindu officers concerned to his house with a view to giving them 
sensible advice while, at the same dme, offering them an opportunity of letting off stCcim 
From him I understand that the only three officers who expressed themselves strongly were 
Patil and Nagarkatti, to whom I have already referred, and J.K. Atal,* an officer in his sixth 
year of service who is, incidentally, the grandson of Sir Tej Bahadur Sapru. Atal has (he 
making of a very good officer, but is still affected by undergraduate enthusiasm and unrealism. 
At or about the time of the Gandhi crisis he is believed to have seen his grandfather and lo 
have received practical advice from him. Atal, however, is a y/Qvy different type from Paul 
and could, I think, be influenced on the light lines. 

Apart from these three officera of the ICS and Guha, the Director of Industries, there have 
been no marked reacdons: I do not think there need be any uneasiness about the ICS or 
other services generally. 1 see Guha, as a departmental head, quarterly and I shall tackle him 
at his next interview on this matter. We are not very pleased with him as a Director oi 
Industries and his character is such that I have no doubt that he will toe the line without aii\ 
hesitation when it is made plain to him which side his bread is buttered. 

In short no further action is at present indicated or indeed necessary. The stonn ovct 
G andhi's fast has in fact cleared the atmosphere in more ways than one: politically, we all 
know now where w'e stand in the event of another fast and Government servants have also 
learnt a valuable lesson. 

Yours sincerely, 

HJ. Tw\'iiuni. 

1 125 (2) G.G-15|. 


zL- 

“ • Judgement in R.C. Pollard’s Case 

Private Papers of the late Saibal Kumar Gupta, ICS (Calcutta) 


Heading of Judgment of Appellate Court 


Court of Session, Appellate Jurisdiction 
The 7tk May of 1943 


Criminal Appeal No. 25/1 of 19-43 

Appeal from the order of Moulvi S.U. Choudhury, Magistrate of Beihampore, dated 5th 
January, 1943. 

R.C. Pollard — Appellant 


Judgment 

'Fhis is an appeal filed by Mr R.C. Pollard, Superintendent of Police, Mursldabad against his 
conviction 355 I.P.C. and a sentence of fine of Rs 200. The facts are not complicated an 
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may be stated quite briefly. On the 9th of September last some boys created a disturbance 
in the Civil Court compound and four of them were arrested by the accused and taken to 
his house within which the D.I.B. office is situated. One of the arrested boys was Rajat Kumar 
Ghose, nephew of the complainant Babu Satya Gopal Majumdar who is a pleader of 
Berhampore. Satya Babu went to the house of the accused in order to ascertain on what 
charge Rajat had been arrested and whether he would be enlarged on bail. Inside the 
compound he spoke first to A.S.I. Babu Rabindra Nath Biswas and then to Inspector Babu 
Prafulla Gopal Sen Gupta in order to elicit the required information, but neither of them was 
very sure of the charges against the arrested boys. At this moment accused f ame to the veranda 
and learnt who Satya Babu was and what had brought him there. He at once flared up and 
peremptorily asked him to clear out of the premises. As Satya Babu did not comply, accused 
came downstairs, caught him by the scruff of the neck, dealt him slaps, blows and kicks and 
threw him out of the gate. On these allegations a complaint was lodged against the accused 
by Babu Satya Gopal Majumdar before the Subdivisional Magistrate of Berhampore on the 
following day. ^Fhe defence case is that tV? accused used no more than necessary force to 
eject the complainant whose entry into his premises was unauthorized and unlawful. The 
lejuned magistrate at first thought that sanction of the Provincial Government was necessary 
oelbrc he could take cognizance of the case against the accused who was a public servant, 
and dismissed the complaint u/s 203 Cr. P.C. 'Phis order as overruled by the sessions Judge 
of Mursidabad who held that no sanction u/s 197 Cr. P.C. was necessary and directed further 
enquiry. After that preliminary enquiries were held and tlic accused was brought to trial with 
the result stated above. 

The order of the lower court has been assailed both on grounds of law and on questions 
of fact, but before I discuss the arguments advanced on points of law it is necessary that the 
facts of the case should be clearly ascertained. Some of these facts are not in dispute at all. 
It is admitted that there was a disturbance in ♦fie Civil court compound on the 9th of September 
last, organised on political grounds, and that, at about 2 p.m. the accused went to the scene 
of disturbance, arrested four boys and had them brought to the I.B. office which was situated 
in a portion of his quarters. One of the arrested boys w^as Rajat whose uncle Babu Satya 
Gopal Majumdar went to the house of the S.P. at about 2.30 p.m. in order to enquire about 
the charges on which his nephew had been arrested and to ascertain if he could be released 
on bail. It is not denied that he was ejected by force out of the compound by the accused. 
I'he controversy centres round the manner in which this forcible ejection of the complainant 
took place and the facts and circumstances taking place just before this ejection. The 
complainant's case is that he was making enquiries from Prafulla Babu, the I.B. Inspector, 
when the accused came to the ^'eranda, heard who he was and at once came downstairs and 
bundled him out with slaps, blows and kicks. The accused’s case is that the complainant was 
talking to the arrested boys and would not move away even though he was asked to do so 
by the I.B. officers, that there was a hostile crowd on the street at the time, which was uttering 
seditions slogans accompanied with threats of violence, that the complainant approached the 
accused in spite of the fact that he had been asked to clear out of the premises and that the 
accused was under a bonafide impression that the complainant was the leader of the hostile 
crowd outside and had to be ejected by force. If the accused had made a mistake in coming 
to that conclusion, that was a bonafide mistake of fact for which he could not be held liable 
in view of the provisions of sec. 79 I.P.C. That at any rate is the light in which the learned 
Counsel for the appellant presented the facts before me at the time ol the hearing of appeal, 
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though from the Judgment of the learned court below who has dealt elaborately with all the 
matters placed before him by the accused I do not find that this was exactly how the matter 
vv;rs argued at the time of the trial. 

On a careful consideration of the evidence I find myself unable to accept the interpretation 
of the facts presented by the learned Counsel on behalf of the accused. The principal witnesses 
examined by the prosecution, besides the complainant, are Mohit Sarkar (P.W.I), Ajit Biswas 
(P.VV.2), Bijananda Sen Gupta (P.W.3) and Santinioy Ghosh (P.W.5). Those examined by the 
defence are Ajit Chatteiji (D.W.2}, Manindra Pal {D.W.5) and Riun Provash Ram (1).W.4) 
besides the two I.B. officers Praiulla Gopal Sen Gupta (D.W.l) and Rabindra Biswas (D.W7). 
'ITie difference betw^een the witnesses examined on behalf of the defence and those examined 
on behalf of the prosecution lies in this that the defence wibicsses magnify the strength of tht* 
hostile crowd and assert that it was truculent from the start, that it tlirew stones and utteicd 
tiireats when the accused came into the veranda and that the force used against the complainant 
was considerably less than that the prosecution would have the court to believe. 1 find mysell 
in complete agreement with the view held by the learned trial court as to the relative credibiliu 
of these tw'o sets of witnesses. It is common ground tliat the complainant was inside tlit* 
compound and standing only two or three cubits away from the place where the anesled bi>\s 
w'ere kept under guard. Bijayananda Sen (P.W.3) and Santimoy Ghose {P.W.5), who wtMc 
among the four bo\'s arrested, were thus in a better position than almost all the othei-s to sc(* 
what was taking place. Prafulla Babu (D.W.l) and Rabindra Biswas {D.W.7) were in a similar 
position but they are obviously partisan witnesses with a decided inclination to tilt the scale in 
favour of the accused who is their official superior, lhat Bijayananda and Santimoy were 
convicted under the Defence of India Regulations does not necessarily brand tliem as untruthliil 
and learned Counsel gracefully refrained from this kind of cheap denigration oi their character. 
But he says at the same time that the active p^ taken by the accused in arresting them and 
in bringing about their conviction is not likely to make them entertain an excess of charitable 
feehng towards the accused. I concede that this is so but this argument does not apply to the 
case of Mohit Sarkar (P.W.I) and Ajit Biswas {P.W.2). These two boys did not join their classes 
but followed the crowd and stood on the road outside the compound to see what was happening. 
Personally 1 think that all lliese four witnesses who are college boys and arc apparently ol 
respectable families are more to be relied on than the witnesses whom the defence has produced 
and examined. 'Fhcy are unanimous in saying that the complainant did not speak to tlie arre.sted 
boys and tliat he was unceremoniously bundled out with slaps, blows and kicks when he 
approached the accused to ask for bail. 'Fhat the complainant did not speak to the arrested 
boys in the compound seems to me to be perfectly clear. It is not likely that the complainant 
would speak to ^em again in the S.P.’s house when he had already taken his nephew to task 
at the civil court compound for joining the demonstration. It is improbable that he would persi.st 
in talking even when asked by the I.B. officers not to do so. Having gone there to ask for biul, 
it is unthinkable that he would do anything which might annoy or displease the ofi&cers on 
duty. Tlie story that the complainant went on talking to the arrested boys in spite of protest 
and would not move away, seems to have been deliberately introduced in prder to lend colour 
to the defence set up in the lower court on the strength of rules^ 315 & 678 of the P.R.B. In 
my opinion this part of the stoiy of the defence witnesses is definitely untrue. 

It is also obvious that defence witnesses Ajit Chatteiji (D.W.2) and M|nindra Pal (D.W..')) 
on whose non-official status learned Counsel laid some stress are hardly worthy of credit. Both 
of them prove that they are ""plus royalist que le rof and they give a version which is even moic 



(Avil Servants with Nationalist Sympathies 1789 

hair-raising than that given by Inspector Prafulla Babu who cannot certainly be accused of any 
desire to minimize the activities of die crowd outside. Yet, while Prafulla Babu speaks of a 
crowd of about 100, Manindra Pal says that it numbered between 150 to 2(K). While Prafulla 
Babu says that the crowed ciied out, khabardar when accused peremptciiily asked the 
complainant to clear out, Ajit Chatteiji says that there was a cry of ‘Maro’, ‘Maro’. Ajit Chatteiji 
further says that when the complainant was speaking to the bovs under airest and would not 
move, Pralulla Babu re-entered the office and came out with the S.P., apparendy meaning to 
imply that the S.P. was called outside to deal with a recalcitrant customer Prafulla Babu’s 
evidence however shoivs that the S.P. came of his ow'ii accoid when the ( omplainant was 
speaking to him. The overzealousness of the witness to prove something beyond w^hat Prafulla 
Babu has said can be easily explained. It appears from the testimony of this witness as well as 
diat of S.I. Puma Chandra Bose (D.W.8), Officer in charge of Kotwali, Berhamporc, that diis 
witness was arrested on 2.10.42, for taking part in an unauthorized political meeting, kept in 
the thana lock up for a night and released on the following day on account of insufficient 
evidence. His house was also searched in that connection by the officers of the Intelligence 
Branch. It does not require much imagination to suppose that this opportune airest and 
incarceration for a night accounts for the strange metamorphosis of a prosecution witness into 
a witness for the defence. It has not been explained how die accused could be so confident 
about the veracity of this witness as to examine him for die defence even diough he was cited 
as a witness for the prosecution in the petition of complaint. I lun not much impressed with 
the argument that the accused must have got the infomiation from one Suren Sdh'd of Kadai 
to whom this witness is alleged to iiave disclosed all facts. 

In the same way it is one of the unsolved mysteries of this case how the accused got on 
to die track of the only other non-official witness Manindra Nath Pal (D.W.5) so as to be able 
to feiret him out of a distant part of the district and produce him as a defence witness. The 
learned pleader for the respondent argues tha* a brother of diis witness has a gun license and 
this may have been useful in bringing pressure bear. There may be something in this but 
in the absence of any evidence it is difficult to be dogmatic. In any case the appearance of 
this witness on the spot has not been very sadsfactorily accounted for. He says tliat he came 
to the town of Berhamporc to purchase some medicines from the bazaar and that he stopped 
near the place of occurrence on his way back from the Civil Court where he had gone to 
meet one Liakat Hossain of Bhagabangola to ask him about die registration of a particular 
sale deed. If he had really gone to die Civil Court it is extremely unlikely diat he would not 
witness some part of the disturbance or notice the crowd that was following die arrested boys, 
but his evidence is that he did not see any commotion in the Civil Court when he was there. 

I agree with the learned Counsel that his inability to p*’oducc the cash memos of his purchases 
h no argument for rejecting his evidence as false. But I hold that the reasons given by him 
for going to the Civil Court and his statement that he did not see any part of the disturbance 
proves that he could not have gone to the Civil Court and could not therefore have passed 
by the scene of occurrence on his way back to the bazai*. It is noticeable diat the sale deed 
in question which is supposed to have taken him to die civil court on 9.9.42 was not registered 
even on 4.12.42 when he was examined as a witness. ITic evidence of Ram Provash Ram 
(D.W.4) is of very little use. He is a Jail Warder and his status is not superior to that of a 
constable though he is not subordinate to the S.P. He was in the house of the Superintendent 
ol Jail which was across the street, and a row of trees as well as a crowd of people stood 
between him and the place of the alleged assault. He has tried to prove that the accused 
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handled the complainant not very roughly but for obvious reasons his evidence does not take 
one very far. He could not have seen the details of the occurrence from where he was. 

Tliere remain two more witnesses Babu Prafulla Gopal Sen Gupta (D.W.l) and Babu 
Rabindra Nath Biswas {D.W.7), the former an Inspector'of the I.B. Department and the latlei 
an Assistant Sub-Inspector. Of these two Pi'afulla Babu holds a more responsible post tlran die 
A.S.I. and his evidence shows that he is not inclined to exaggerate the facts as much as die 
other wimesses. It is true that he says that a crowd numbering about 100 men stood on the 
road to the east of the S.P.’s bungalow and began shouting slogans and tliat Satya Babu $pok(' 
to the boys under arrest on the lawn, but I have already given reasons for disbelieving die 
latter portion of the story. I do not agree either, that tlie crowd was large at the time Satva 
Babu arrived, for the testimony of Ajit Biswas (P.W.‘2) show that Satya Babu Ct-unc in a rickshaw 
and passed the crowd that was following the arrested buys. Prafulla Babu admits in cnjss 
examination that when he fust spoke to the complainant and asked him to go away no slogims 
were being uttered and it was after that the S.P. came and motioned the complainant to gin 
out of the premises. It was at that moment that some people in the crowd cried, ‘Kliabaidar’. 
I, therefore, hold that at the time the complainant went to the S.P.’s house only a small crowd 
had gathered and its attitude was not particularly hostile. It was not even uttering slogans at 
the time Satya Babu was speaking to the two I.B. officers in order to ascertain whether Ins 
nephew could be released on bail. Gradually the crowd must have swelled witli the addition 
of pedestrians who passed that way and stopped to see what was being done w'ith regard to 
the arrested boys. Some of them probably cried, ‘Bandc Mataram’ or ‘Inquilab Ziniibad’. 
thoueh it is improbable that anything more inflammatory was uttered. This was probably noticid 
by the accused who had come out to the veranda and he also must have noticed that the 
complainant was inside the compound talking to some officers. He asked Prafulla Babu wliu 
this gentleman was and on being told that he was a relation of one of the arrested boys who 
had come there to ask for bail, he at once saw red and asked the complainant to leave tlic 
premises forthwith. As the complainant did not do so and the crowd outside made a 
demonstration, the accused hurried downstairs, lire fact that the complainant went towaids 
him gave him still fiirther provocation with the result that he caught him by the scruff of the 
neck with the one hand, slapped his face with the other hand and threw him out of the gate. 

I do not agree with the learned Counsel for the appellant that he put one hand on the neck 
and with the other hand gently turned the face towards the gate in the manner in which u 
Ivondon constable is accustomed to disperse an unruly crowd. In that case it is hardly likely 
that the complainant would get a slap on his left checke and temple; he would have got it veiy 
probably on the ri^t. The final push admitted by the defence witnesses appears to me to have 
been administered not merely by the hand but also by the leg and the complainant was not 
wrong in thinking that it was a kick. I am not inclined to disbelieve the story of a kick merely 
because the accused and his witnesses deny it For a respectable Bengali gentleman to admit 
that he has been kicked is the height of ignominy and it is improbable that the complainant 
would have said so in his complaint merely to magnify the gravity of the offence of the accused 
unless it was a fact It is clear from the testimony of the District Magistnue Mr S.K. ChaUeqi 
that within a very short time of the incident the complainant went to hiflii and told him about 
the occurrence including the fact that he had been kicked. Moreover, the two arrested boys 
Bijayananda (P.W.3) and Santimoy (P.W.5) also say that the accused kicked the complainant. 
Learned Counsel contends that the argument of the lower court as to tile absence of contact 
between the complainant of this case and these two witnesses is not conclusive and that t ic 
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probability of tutoring cannot be ruled out altogether. I agree that these witnessf s had to be 
brought to court on certain dates when they were in hajat, awaiting trial, but there is no evidence 
that during this period any one interested in the prosecution tried to get into touch with them 
and to tutor them, and I think it extremely unlikely that the police officers m charge of the 
accused would allow any tutoring in a case in which the S.P. is an accused. 

For all these reasons I am unable to accept the argument of the learned Counsel for the 
appellant that the accused was under a bonafide belief that the complainant was the leader 
of the hostile crowd which was waiting outside and that he was approaching the accused when 
he came downstairs in prosecution of the object of that hostile crowd. Thiu argument of the 
learned Counsel is absolutely untenable in view' of the evidence of the l.B. Inspector Babu 
Prafulla Gopal Sen Gupta who says that he told the S.P. that the complainant was the maternal 
uncle of one of the arrested boys and that he had come for bail. 'File complainant had come 
in his court dress minus his gown and a responsible officer like the accused could ceitainly 
distinguish a lawyer in professional dress from the heterogeneous crowd oi sight seers some 
of whom were uttering slogans. ITie compbmant was standing on the lawn close to the foot 
of die staircase while the crowd was waiting on die street outside, and not even the most 
overheated imagination could include the complainant and the crowd outside in the same 
ccjoipositc picture and construe that the two were part of the same milieu. Iherc is no doubt 
that die argument now put forward on behalf of the defence to the effect that the accused 
acted under a mistake of fact and Uiought the complainant to be the leader of die hostile 
crowd is an afterthought. It was not put forward in the lower court where the accused tried 
to defend his conduct by suggesting that the complainant was talking to the arrested hoys and 
was liable to be ejected by force, lliere are certain officers who fail to keep their heads cool 
under the stress of some public disturbance and to w'hom any act or statement 'vhich smacks 
of disrespect to the constituted authority is anadicma. It appears to me that the accused is one 
of those officers who failed to keep a cool he'»d at a time of political disturbance and thought 
it an impertinence on die part of anybody to ,onie to ask for bail for persons who were 
arrested on political grounds. That and the presence of the crow'd outside made him act in 
obedience to what has been characterized by the learned Sessions Judge of Mursidabad as 
an irrational impulse and commit an assault on an innocent and respectable errand. 

Tliese being the facts, it is necessary to consider whether section 197 Cr. P.C. is a bar to 
the prosecution. It may be thought that die matter is concluded by tlie order parsed by the 
Sessions Judge of Mursidabad. But learned Counsel for the appellant argues that the order of 
the Sessions Judge of Mursidabad was void ab initio in that the Subdivisional Magistrate had 
no Jurisdiction to examine the complainant u/s 200 Cr.P.C. in view of sec. 197 Cr. P.C. and 
tlie order of dismissal i^s 203 Cr.PC. which gave Jiuisdiction to tlie Sessions Judge was ultra 
iires. According to him the subdivisional Magistrate should, instead of examining the com- 
plainant and dismissing the complaint i^s 203 Cr. P.C. have returned tlie complaint to die party 
presenting it on the ground that no sanction of the provincial government had been obtained, 
lliis argument is based on the fact that section 197 Cr. P.C. says diat a magistrate should not 
take co^izanct of an offence alleged to have been committed by a public servant while acting 
or purporting to act in the discharge of his official duty, whereas section 200 Cr. P.C. only 
iiuthorizes the magistrate to examine the complainant after taking cognizance. This contention 
does not seem to be sound. Even if it be assumed that the complaint showed that the accused 
was acting as a public servant I do not accept the learned Counsel’s argument that the magistrate 
was wrong in examine the complainant lyii 200 Cr.P.C. Section 20 Cr. P.C. does not say that 
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a magistrate, after taking cognizance of an offence on complaint shall at once examine the 
complainant upon oath. It says that a magistrate taking cognizance shall do it. On a reading of 
the wording of this section it appears to me that the legislature did not intend the examination 
of the complainant to be an operation subsequent to the taking of cognizance of the complaint 
it intended that the examination of the complainant should be made by the magistrate wlu) is 
taking cognizance of the case. 'Flie phrase, 'taking cognizance* occurring after the word 
'magistrate* is an adjectival phrase qualifying the word, 'magistrate* and means a magistruto 
who is or is going to take cognizance. It does not necessarily mean a magistrate who has druiidv 
taken cognizance. 'Phis interpretation is also in accord with common sense. It is not possihli* 
for a magistrate to decide merely on a written petition whether he should take cognizance or 
not unless he examines the complainant personally u/s 21X) Cr. P.C. There is no case dirccii\ 
on the point but the ruling reported in 3 C.W.N. 17 shows that it is the duty of the magisuate 
to examine the complainant u/s 200 Cr. RC. before deciding whether section 197 should come 
into operatiun or not. In the present case, therefore, the magistrate did not act illegalK in 
examining the complainant u/s 200: and when he had done so, the only course open to him. 
according to the view of the law which he then held, was to dismiss the complaint u/s 203 C Y 
RC. WTien that was done the Sessions Judge of Mursidabad could certainly review dial (ji dei 
ll/s 43(i Cr. RC. and it is extremely doubtftil whether this court can reopen the matter, whu h 
has been decided by a Court of coordinate authority. But I have considered the facts imd I 
agree most respectfully with the opinion expressed by the learned session Judge of Mursidabad 
that the act of the accused which constituted the ofl'ence was not done nor did it purpoit to 
have been done in the discharge of his official duties. It is well known that in deciding wheiln r 
sanction u/s 197 Cr. P.C. is necessary or not, the magistrate should look into the complaint .ind 
not into the story subsequendy set up by the defence. Learned Counsel says that whatever m.i\ 
have been the facts stated in the petition of complaint the facts ascertained by die magisuatt^ 
at die end of the trial showed that the accused was acting or purporting to act in the discharge 
of his official duties and he should have stayed proceedings till sanction of the provincial 
government had been obtained, llie law' on this point has been thus stated by Sulaiman, f. in 
Dr Hori Ram Singh's case (C.W.N. 1939, F.R. 50 at page til.): 

If the pro.secution case os disclosed by die complaint . . . shows dial the act purported to be done in 
execution of duty, the proceedings must be dropped. But if the prosecution case does not involve tins, 
the case cannot be dirown out on the preliminary ground of want of consent of die Governor in Ins 
discretion. Ihe mere fact that the accused proposes to raise a defence of the act having purported u> 
be done in execution of duty w'ould not in itself be sufficient, otherwise even a frivolous defence would 
prevent prosecution. The prosecution must be given a chance to prove its case. Of course, if the case 
as put forward fails, or the defence establishc.. that the act purported to be done in execution of duty, 
the proceedings will have to be dropped and the complaint dismissed on diat ground. 

What the phrase, 'acting or purporting to act in the discharge of hfe public dufy' means 
has been explained in the following words by Varadachariar, J. in the fame reported case 

It does not seem to me necessary to review in detail the decisions given uiMcr section 197 oi the 
Criminal Procedure Code which may roughly be classified as falling into three groups, so far as they 
attempted to slate something in the nature of a test. In one group of cases it if insisted that there muU 
he something in the nature of tlic act complained of that attache? it to the official character of the peison 
domg it ... In another group, more stress has been laid on the circumstances that the official 
or status of the accused gave him the opportunity to commit the offence. It sefms to me that tlie irs 
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is the coirect view. In the third group of cases, stress is laid almost exclusively on the lact that it was 
at a time when the accused was engaged in his ollicial duty that the alleged offence was said to have 
been committed. It does not seem to me right to make it the test. 

In other words it is not the fact that at the Ume of the commission of the oflcnco the accused 
was holding a particular official post or that die official post that he was holding gave him the 
opportunity to commit the offence which brings section 1!)7 Cr. P.C. into operation and exempts 
the public servant from prosecution unless sanctirjn is obtained from the prox'incial government. 
It is only when the act complained of is ol a character that attac hes itself lo official duty of 
tlie public servant that sanction u/s 197 becomes essenual. In the present ciisc the facLs disclosed 
in the petition of complaint as well as those found by me on a review of the evidence docs 
not warrant the inference that tlie accused was acting as a public sers^ant. No doubt the 
complainant approached the accused in the latter’s capacity as a public servant because he 
wanted to have one of the airesled boys releitsed on bail or at Ie;ist to know the charges (jn 
wliich he was arrested. But the mere fact tliat tlie compUunant approached the accused in his 
official capacity does not prove that whatever tlie accused did on being approached was done 
in his official capacity. If the act of tlie accused had any inherent connection witli the granting 
of t'r refusing to grant bail, it would have been done under colour of his office and would 
have required the sanction of the govemment before a prosecution could start. Fhe accused, 
however, did not listen to the complainant but drove him out with violence and this act w^as 
quite extraneous to his official duty os the Supcnnlendent of Police. Every system of civilized 
jurisprudence has lo arrive at some sort of compromise between the primarv^ duty of maintaining 
the civil liberties of the people and the need of affording protection to the seivants of die State 
acting bonaftde in the discharge of their official duties. In some, as in France, it is done by 
setting up special courts to administer a special system oi‘ administrative law. In others, as in 
England, the ordinary law courts arc available to the citizens but die Public Audiorilies Protection 
Act, 1893 deprives him of remedy unless pioi I'edings are started within six mondis of the act 
complained of. The protection is restricted to ^.ich acts as are done bonaftde in the course of 
duty and ceases if the default Is from motives other than a desire to perform a public duty. In 
the case of a Judge no action lies against him for acts done or words spoken in his judicial 
capacity in a Court of Justice: but this immunity docs not attach to ministerial acts as opposed 
to a judicial act, and action will lie for a wrongflil refusal to hear a case, diough not for a 
wrongful decision (Ferguson vs. Flarl of Kinoutt, 1842). Tlie English Law is not of course 
applicable to India where the protection afforded to a public servant is embodied in Statute — 
in this case, in sec. 197 of the Criminal Procedure Code. But it is useful as showing how carefully 
the .statute must be interpreted in order to ensure tint a provision intended to protect bonafide 
official acts is not applied to justi*' official vagaries, m the present civsc if the complainant had 
been an innocent member of the crowd and if in dispersing the crowd the accused had caused 
injuries to the complainant, it might have been argued with very good reason tliat the accused 
was acting or purporting to act in the discharge of his official duty and could not be prosecuted 
without previous sanction of the govemment. lliis was not the case here at all for the forcible 
ejection of the complainant was an isolated act w'hich did not merge in the dispersal of the 
crowd and form part of the same transaction with tlie latter, because both in space and time 
the dispersal of the crowd was clearly separable from tlie throwing out of the complainant. 

1» therefore, hold that the special protection afforded to public servants by sec. 197 Cr. 
P C. does not apply to this case either on the facts disclosed in the petiUon of complaint or 
on the facts proved at the end of the trial. In tin owing out the complainant unceremoniously 
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from his house the accused not only showed scant courtesy to a respectable gentle ma n who 
had gone to his house to pray for bail for one of the arrested boys but had also used unnecessary 
violence and dealt a slap, a blow and a kick which brought his act within the mischief of sec 
355 I.P.C. 1 hold that the accused was rightly convicted under that section. Hie sentence 
imposed upon him is not severe. 

The appeal is dismissed 
Sessions Judge, Nadia. 

7.5 (.I 

Typed at my dictation 
Sessions Judty 

*A copy of the judgment was in the IVivate papers of S.K. Gupta, l.C.S. 



News item in Amrita Bazar Patrika dt 8.5.1943 on 
R.C. Pollard’s case* 


Amrita Bazar Patrika (Calcutta), May 8, 1943 


S.P.s Appeal Dismissed 


Fine for Assaulting Pleader 
^Rightly Convicted* Adds Sessions Judge 

Krishnagar (Nadia), May 7 — The appeal of Mr R.C. Pollard, Superintendent of Police. 
Murshidabad, against the conviction and fine of Rs 200 imposed on him by the Sub-DMsional 
Magistrate, Berhampore, on a charge of assaulting Mr Satyagopal Majumdar, a pleader ol 
Berhampre. was dismissed today by Mr S.K. Gupta, Sessions Judge of Nadia. The 3ub 
Divisional Magistrate of Berhampore convicted Mr Pollard under Section 355 I.P.C., on tlie 
charge that he had assaulted Mr Majumdar when the latter went to Mr Pollard’s bungalo\\ 
on the 9th Sept., last in connection with bail for his nephew who was arrested following 
disturbance at the Civil Courts that day. 

In dismissing the appeal, the Sessions Judge thought that the accused was one of those 
officers who fail to keep a cool head at a time of political disturbance and think it an 
mipertinence for anybody to come to ask ball for persons arrested on political ground. 1 he 
accused showed not only scant courtesy to a responsible person who had gone to his house 
to pray for bail but used unnecessary violence in dealing him a slap, failow and kick. 

The Judge quoted several High Court rulings and one of the Feder^ Court and held tliai 
special protection afforded to Public Servants by Section 197, Criminal ;^ocedure Code, did 
not apply in this case. The Judge held the accused righdy convicted ^d thought that tlie 
sentence was not severe. 

Dealing with the defence contention of a bonafide mistake of fact, 6r which the accused 
could not be held liable in view of Section 79, Penal Code, the judgej held this conten^n 
absolutely untenable in view of the evidence particularly of Inspector ftafulla Sengupta. nic 
judge observed that a responsible officer like the accused could certainly distinguish a lawyn 
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in professional dress minus gown from a heterogenef)us crowd of sightseers some of whom 
were uttering slogans. The complainant was standing at the foot of the staircase whUe the 
crowd was wailing in the street outside and not even tlie most overheated imagination could 
include the complainant and the crowd in the same composite picture and construe that the 
two were part of the same milieu. ITiis contention was an after thought as it was not put 
forward in the Lower Court. (AP) 


See Doc. 7. 

6 , Government of India to the Government of Bombay 
• — Regarding grants to AISA-AIVIA 

File No. 4/3/43 - Home Poll (I) 

[NAIJ 


Iloiiic Department 
D.O. No. F4/3/43 - Poll 

Fo 

H.V.R. lengar, Esq., CIE, ICS, 

Addl. Secy, to the 
Government of Bombay, 

Home Department 
Bombay 

My dear lengar, 

We have received your No. S.D.V./6201 dated Tith July* 1943, in reply to our letter of lOth 
May^ about action against the A.I-S-A** and A.I.V.l.A.,* and wc note that you propose continuing 
your existing subsidies to various branches of these associations. 

2. Our recommendation that subsidies gr-inted to these organisations should be discon- 
tinued was based not so much on specific information as to the misuse of grants received as 
on the general consideration that these bodies are an integral part of Congress and that in 
many cases persons connected with them are knov n to have taken active part in furthering 
the Congress movement We canr t help feeling that any assistance given to these organisations 
is in fact indirect assistance to Congress; and though the final decision rests of course with the 
provincial Government, we would nevertheless repeat tlie advice given in our letter of lOth 
May that all such grants should be discontinued. 


Secret 
(It 9th Aug. 1943 


Yours sincerely. 

Signed 
Addl. Secy. 

* Doc. 70 In Chapter 1 Section B. 2. Not printed. 

All India Spinnen* Association. 4. All India Village Industries Association. 
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7 , Judgement of Justice Lodge in the Pollard case: 

• R.C. Pollard — Accused v. Satya Gopal Mazumdar 
[Derbyshire CJ., Khundkar and Lodge JJ. — Special 
Bench (24.8.1943)] 

AIR, Vol. 30, 1!)43, Calcutta, p. 594 


Criminal Revn. No. 418 and Criminal Rexm. Case No. 706 of 1943, decided on 24tli Augu,st 
1943. 

(Two cases were discussed in this Special Bench, in botli of whom R.C. Pollard, Supdt. nt 
Police, .Murshidabad, was a party. Crim. Revn. Case N. 706 of 1943 (thejiaganj rice looiing 
case), and Crim. Revn. Case No. 418 of 1913. ‘Satya Gopal Mazumdar v. R. C. Pollard. 
We ha\e omitted Derbyshire's and Khundkar's Judgements, which dealt mainlv with tlu‘ 
former. Lodge's judgement ageiinst Gupta's verdict is given below. — Ed.| 

Lodge J. - 1 was one of the Judges who issued the rules on tlie Government of Bengal on 
1 1 1th July; and at that time I stated in open Court that I personally would not hear the inaticr, 
but I do not remember the exact words I used. I took the first opportunity of infomiing mv 
I/ord he Chief Justice that I had been formerly in the same Mofussil Station as Mr Pollard and 
had, therefore, had the ordinary' contacts witli him. On 22nd July when the letter were produced 
by the Government of Bengal, Mr Carden Noad, counsel for Mr Pollard reminded me that it 
was nearly ten years since I had been in tlie same station with Mr Pollard and that at that time 
Mr Pollard wits a very junior police officer whereas 1 was even tlien a fairly senior Judge. I 
was stationed in Mymensingh at that time and though Mr Pollard and I were botli memhi is 
of a ven small European Community in die Station and met from time to time, dicre wits no 
friend.ship between us. 1 left Mymensingh in 1913 and to the best of my recollection I have 
not spoken to Mr Pollard since. When these facts were revealed in Court, Mr Talukdar, 
Advocate for the complainant in the Poilaid case, assured me that his client would be veiy 
glad if I were one of the Judges who should hear the rule. Mr Carden Noad, counsel foi 
Mr Pollard, gave me the same assurance. In view of these assurances and in view of the fact that 
there had not in fact been any (Hendship between Mr Pollard and myself I contented niyscli 
with placing all the facts before my Ixjrd the Chief Justice and leaving die matter in his hands. 

The material questions for consideration in the Pollard case are two: (1) Was the Court 
entitled to take cognizance of the alleged offence in view of the provision^; of S. 197, Criminal 
P.C.? (2) Has the accused had a fair trial? ITie Courts below have taken the view that thi* 
question whether S. 197, Criminal P.C., is applicable or not must be decided by reference 
only to the statements made in the petition of complaint. Mr Talukdar for the respondent lias 
stoudy supported the view and has cited the case in 39 C.W.N. 288, in si^port thereof. If this 
view is correct, any complainant can evade the provisions of S.197,i, Criminal P C., by 
suppressing material fats when making his complaint, and so render the section of no effect. 

I cannot believe that such was the intention of the legislature. It seems to me that the phri^e 
‘take cognizance' in S. 197, Criminal P.C., must be the same as ‘hear and determine’ and t at 
consequently as soon as a Court is satisfied that the alleged offence was committed (if at a ) 
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while the officer was acting or purporting to act in th(^ discharge of his official duty he shall 
drop the proceedings. I am unable to agree with the decision in 89 C.W.N. 288. In my opinion 
the Courts below should have determined this question of a consideration of the whole 
evidence and also of certain additional facts which were so notorious that the Courts ought 
to have taken judicial notice of them. In my opinion the courts below failed to consider all 
the material facts and indeed failc.d to apply judicial minds to the determination ol this case. 

rhe defence alleged that after the ai rested students w'c*re taken to the compound of the 
Superintendent of Police s bungalow, the compiainant tried to enter into c^inversation with 
diem. He was told to leave the premises, but instead of doing so, he apprfjiiched Mr Pollard. 
When Mr Pollard told him to go away, the crowd began to demonstrate, shouting ‘Khabardar’, 
‘Bandc Mataram’, ‘Zindabad Inquilab’ and throwing stones. Thereupon Mr Pollard rushed 
out, seized the complainant and husded him away. Hie defence denied that Mr Pollard slapped 
or kicked the complainant. To prove his case the complainant examined four other eye-wit- 
nesses besides himself. The defence also exiiniined eye-witnesses. The learned Sessions fudge 
observed that some of die defence witness»"s were police officers, and another of diem was 
also a Government Servant of another department, llie learned Judge discarded the evidence 
of diese witnesses on the ground that they were partisans, llic learned Judge however omitted 
Ui leiiiark on the facts that the four prosecution eye witnesses w ere all students, that the arrested 
persons were students arrested for a political crime, that the dcmon.strating mob ouLside the 
compound was composed largely of students, and that though the complainant immediately 
after the occurrence took the names of shop keepers and others as eye-witnesses, he selected 
only students to give evidence a> such. In my opinion the learned Sessions Judge had no 
more justification for regarding the defence witnesses as partisans than for regarding the 
prosecution witnesses in that light. 

The learned Sessions Judge noted tliat one defence witness said that cries of ‘maro\ ‘maro' 
came form the mob, and he rejected the c\^'a?nce of this witness on the ground that he w'as 
plus Royaliste que le rof. One of the prosecutj'»t» witnesses went furtlier than the complainant 
and said that Mr Pollard shouted ‘nonsense, kick him out'. But being a prosecution witness 
the criticism plus royaliste quele rof was not applied to this witness who was regarded as wholly 
reliable. In short, it seems to me that the learned Sessions Judge applied entirely different 
standards to the two sides and his findings of fact are therefore in my opinion unconvincing. 

If, however, this was the only defect I should be reluctant to hold that this Court would 
be justified in interfering in revision. But there is tlic additional fact that the learned Sessions 
Judge shut his eyes to notorious facts which were relevant in determining whedier section 197, 
Criminal P.C., was applicable. ITie leanied Sessions Judge treated the matter as though times 
were normal, and ordinary prisonere wcie being d* lained and though the mob ouLside was 
a mere crowd of sightseers shouting comparative!)' harmless slogans. This is such a travesty 
of the true state of affairs that 1 am unable to understand the learned Session Judge s out look. 
Hie undoubted facts are that in September 1942 there w'as open rebellion in parts of the 
country, that Government buildings were being attacked and Government officers murdered 
not many miles distant from Berhampore. In many places where Government officers hesitated 
tf) take firm action gruesome tragedies occurred. 

ITie attempt on the District Judge’s buildings on 9tli September by students shouting 
r^^volutionary slogans must have seemed to the local police to be part of that rebellious 
movement The fact that the crowd followed the police after the arrest of the students, and 
3^1 once began to demonstrate when the Superintendent of Police ordered the complainant 
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away must have tended to confirm that view and it must have seemed to the police thai 
weakness at that time was likely to have dangerous consequences. I have no desire to sugg(>st 
that the complainant’s conduct was illegal, or that an assault on the complainant was justiiierl 
under any of the provisions contained in Chapter 4 Penal Code. On the other hand, the 
complainants* insistence on remaining in the compound after being told to go was ill considt u^ci 
and untimely, and did in fact operate to excite the mob further. His continued presence wa.s 
undoubtedly an embarrassment to the police, and I have no doubt that the police would ha\ e 
been Justified in forcing him to go if necessary. I do not suggest that the police would have 
been justified in slapping and kicking him. 'Fhe complainant has never suggested (hat 
Mr Pollard had any private grudge against him or was wreaking any private vengeance. Indei'd, 
the complainant’s clear case is that Mr Pollard, as a policeman, resented the complainant's 
insistence on making representations about the arrested persons and put an end to those 
insistent representations by an unprovoked and unwarranted assault It seems to me clear iIkh 
however unjustified Mr Pollard’s conduct may have been, there can be no doubt that he was 
not acting in any private capacity but was acting in discharge of his official duties. 

'llie argument before us was that it was not Mr Pollard’s duty to assault the complainaiK. 
and therefore Mr Pollard was not acting in discharge of his duty when he assaulted him. I am 
unable to accept this view. This argument seems to me to confuse S.197, Criminal P.C., with 
M.79, Penal Code Section 197, Criminal P.C., bars a prosecution in respect of an offence and 
tlierefore supplies when an offence has been committed. 'Fhat is to say, it applies when the 
public officer does something more than his duty, something which is not his duty - provided 
that he does not while he is acting or purporting to act in the discharge of his official dtiiu s 
It has hirther been argued that if the whole trial has been vitiated owing to the fact dial pressure 
was exerted from outside and may have influenced the Magistrate in his decision, the evidoru (' 
on record should be entirely ignored and the case sent back for retrial and for reconsideration 
of the question whether S. 197, Criminal P.C., is applicable. This argument seems to nio 
unsound. Even if the proceedings are set aside die fact remains that the Magistrate had 
jurisdiction to record evidence for the purpose of determining whether Section 197, Criminal 
P.C., was applicable, llie evidence was presumably read over to the witnesses and admitted 
by them to have been correedy recorded. ITie complainant has contended before this Conn 
that there was a fair trial in other words, that the evidence on record represented accuratel) 
what the witnesses said. It is obvious, therefore, that the evidence on record docs repre.sent 
accurately (he complainant’s case and furnishes material on which the Court is entided to decid(' 
whether S. 197, Criminal P.C., is applicable or not. I am definitely of the opinion that, assumming 
that the prosecution evidence is accepted, the present case is one governed by the provision.s 
of S. 197, Criminal P.C. and that the Magistrate had no jurisdiction to hear and determine tlu* 
matter in the absence of a sanction from die Local Government, and that the learned Sessions 
Judge was wrong in law in holding that s. 197, Criminal P.C., was not applicable. 

With regard to the question whether or not die accused had a fair tri$l in this case I agree 
entirely with the judgement given by my Lord the Chief Justice. In the r|&sult therefore in niy 
opinion this rule should be made absolute, the conviction and sentence should be set aside 
and no further proceedings should be taken in regard to the prosecution unless and until the 
laical Government gives sanction. With regard to the Jiaganj case 1 agre^ that for the reasons 
given by my Ixird the Chief Justice the convictions and sentences should be set aside and a 
retrial ordered. 

^ Order accordingly 
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8 , District Magistrate, Midnapore to the Additional 
• Secretary, Government of Bengal 

Government of Bengal (Home) File No. 

[Bengal state Archives) 

Midnapore, 'fhe 2 ]st September, 1943 


Dear Mr Porter, 

PIf*asc see the enclosed note from the S.P. who wanLs to have political cases ti'iable exclusively 
by Sessions Court tried by some otlier procedure. I do not know if it is po.ssible for the 
Government to set up Special Inbunals for Uiis district now, when the original special tribunal 
set up under Ordinance No. II have been abolished or whether a Special Tribunal can be 
set up under any of the other acts which v ere in force in Bengal t(j deal with the terrorist 
movement. I have also requested S.P. to send up a list of cases of a political nature so that 
the (Government may withdraw Jury trial in respect of those and trials would be by Assessors. 

Yours sincerely, 
F.O. Bell 

A.K. Porter, Esq., I.C.S., 

>\ddl. Secretary to the Government of Bengal, 

Home (Political) Deptt. 

Enclosure 

Official Notings b) Court Inspc* lor and S.P. of Midnapore — 

Regarding IVial with ilie Aid of Assessors 
S.P. 

With reference to the D.O. of D.M. (No. 1B41 C dated I beg to .submit that trial 

with the aid of assessors will be helpful and beneficial in these political cases. But in my 
humble opinion trial with the aid of assessors in tlie court of Mr K.K. Hazra (Hajara), I.C.S.,* 
will not perhaps improve matters much. I can cite for instance the case of Poshupati Roy, the 
Judge gave more or less a charge of acquittal. I attended the Sessions Court and the verbal 
chiirgc as I heard gave me this impression. But in this case, tlie jury returned a verdict of 
guilty u/s 380 I.P.C. and the accu^^d were convicted accordingly. 

Now, if this had been a trial with the aid of assc.ssors, tlie Judge could have refused to 
accept the verdict Trial with the aid of assessors is more or less one man’s show and if that 
une man does not enjoy confidence of any party the result is likely to be very disastrous for 
the party not enjoying his confidence. 

I do however take note of your order in Memo No. 231 (14) S.P. dated 10-9-43^ and shall 
comply with the same when such cases of commitment >vill occur. 

M.O.S. 
D.N. Dasgupta 
Court Inspector 
Midnapore 
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D.M. (by name) 

1 am inclined to agree with the Court Inspector’s view, but I think we should try trial hv 
Assessors and if it fails our case for a change of Judge will be strengthened. 

In the meantime the question of the trial of the political cases by a Tribunal might be 
considered and Government approached for their sanction. 


1 and 2. Not pnntcd. 


J.H.C. Cowgili. 
S.P. Midnapou* 




9 Official Notings regarding setting up of Special 
Tribunals (dt 23.9.1943-19.10.1943) (extracts) 

Govt, of Bengal (Home) File No. W/.545/43 
[Bengal State Archives} 

D.O. Letter No. 1928 C. dated the 21.9.43,' from the District Magistrate, Midnapore. 
Examine, 1 do not think that Chaptei III has been brought into force yet 


, .Signal 

llie District Magistrate of Midnapore has submitted separately a proposal for trial by A.ss(‘ss()is 
instead ofjurors, of certain political cases pending in that district. 'Ilie matter is being considered 
in the Political Branch. 

2. Under Section 8 of the Defence of India .Act, 1939, Special Tribunals may be constituted 
on a regional basis and under section 9 of the Act, the Provincial Govt may order the IVial 
of any particular case or any class of cases as provided in that section by such 'I ribiinuls. 
Political cases can be so tried by .such Tribunals when the offence is punishable witli deatli, 
transportation or imprisonment for a term which may extend to seven years. 'Fhe Act which 
contains the provisions for special Tribunals, has not yet been brought into force. I he 
observations in the Govt, of India, Defence Coordination Dept Letter No. 2()4-OIV3J^*“’ ^ 
(D.C.) dated the 3-ll-;i9,^ particularly paragraph (i, may be seen in this connection. If it >'* 
proposed to move the Govt of India for bringing Chapter III into force, the Dist. Magic.. 
Midnapore, will have to make out a case for it. Submitted for orders 

’ Signed 

27.9.M 


It does not appear to me that a very strong case has been made out and unless the number 
and nature of cases which the proposed tribunal will be called upoii to try, are known an 
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the reasons precisely for substituUon of the ordinal Courts by special tribunal stated, it is not 
possible to make out a strong case, llie present request arises more out of a grie^'ance against 
a particular Dist. Judge which can be remedied by a change. The results of a change over to 
trial by assessors may also be awaited. Add. Secretaries I & II may see. 

Signed 

28.9.43 


1 agree with Asst. Sec. on the facts stated — which have a particular not a general, application 
- I doubt if there is a case for setting up tribunals, in a single district. Addl. Sec. should see. 

E.R. Kitchin 
Signed 

28.9.43 

I am not really concerned. 'Fhis may go to A.S. 

P.D. Mart)!! 
Signed 

30.9.43 

I agree witli A.D.S. 

So do 1, The D.M. may be informed. What is really required is a tough judge there: 


Williams 

_ 4.10.43 

1 Doc. 8 

2 Not printed. 



Home Department, Calcutta to the District 
Magistrate, Midnapore — Regarding Special 
Tribunals 


Govt, of Bengal (Home) File No. W/545/43 
[Bengal State Archives] 


Confidential 

Home Department, 

Calcutta 

I' O. No. /523 P.5 9th October 1943. 

My dear Bell, 

Kindly refer to your demi-official Letter No. 1923 C., dated the 21st September 1943.' 

Government have considered the tentative proposals which you made therein, but they 
feel that difficulties which you are now experiencing are due not so much to any particular 
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form of procedure as to the lack of toughness of fibre in the Judidary at Midnapon-.- ii,,. 
matter has been referred to dte Appointments Branch and the question of stiffening the courts 
in your district by the posting of a suitable officer is being examined. 


Yours simoK'ly, 
(C.I.M. Ariuil(l) 

F.O. Bell, Esq.. l.C.S., ' 

District Magistrate, Midnapore. 


1. Doc. H. 

2. 7*his was a criticism of the District Judge, Kanina Kumar Hajara, I.C.S., who was shortly after transtciK'ti lo 
North Bengal Districts of Darjeeling. Jalpaiguri & Dinajpur. 'Die spelling of his surname in Document h 
as 'Ha/xa' is not uncommon mistake in transliteradon. The person refenred to acUially spell his snriiainf as 
Hajara — t/i. (based on information given by his family) 



Government of India to the Government of 
Bombay — Grants to AISA and AIVIA 


FUe No. 4/3/43 - Home Poll (I) 
!VAI| 


Serial No. 27 
No. 4/3/43 - Poll (I) 

Government of India 
Home Department 

From 

Sir Richard Tottenham 

Additional Secretary to the Government of India 
To 

The Secretary to the Government of Bombay, 
Home Depmiment Poom. 


Sir, 

With reference to your express Letter No. S.D.V. 1-6201, dated 12th July 1943,' regarding 
action against the All-India Spinners’ Association and the AU-India ViBage Industries Associa- 
tion, in the final paragraph of which the Provincial Government ir^icated that it did not 
propose to discontinue the subsidies granted to various branches of these Associations in die 
Province, I am directed to say that the Government of India have n^ received the replies 
of all Provincial Governments to the Home Department letter dated 10th May 1943, in the 
final paragraph of which they strongly advised that all such grants sh^ld be terminated. 

2. The remaining Provincial Governments are unanimous in acc4>dng the Goveminent 
of India’s advice that in the present circumstances subsidies to these diganisations should e 
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discontinued, while the replies received fiimish ample further material in support of the view 
dial both these organisations were repeatedly used to further the Congress subversive move- 
ment. Thus the entire organisations of both the Associations are reported to have been used 
for this purpose in the United Provinces, whUe numerous branches of the Associations were 
similarly used in Bengal, Bihar and Assam. In addition to these Provinces, members of the 
Association took part in subversive Congress activities in the Ihmjab, Sind and Delhi. 

3. It is well known that both the organisations operate under a unified central direction 
and the Government of India consider it in the highest degree improbable that the various 
branches of the Associations should have been heavily implicated in the Congress movement 
in every other Provinces in which the movement attained real force, and should yet have 
remained entirely unaffected in Bombay. In view of the unanimous acceptance of their views 
on this subject by every other Provincial Government, the Government of India must ask the 
Government of Bombay to re-examine this matter and inform tliem at an early date whether 
It wishes to maintain the attitude adopted in its letter of 12th July 1!)43. 

I have the honour to be. 
Sir, 

Your most obedient servant 

R. Tottenham 
Addl. Secy, to the (Jovt. of India 

1 . Doc. Not printed. 



Government of Bomhav to the Government of 
India — Reply to the letter dated 1.11.1943 (Doc. 


File No. 4/3/43 - Home Poll (I) 
[NAI] 


11 ) 


Secret 

From 

H.V.R. lengar, Esquire, C.I.E., I.C.O., 
Secretary of the Government of Bombay 
Home Department 

To 

1 he Secretary to the Government of India, 
Home Department 


Home Department (Political) 
Bombay Castle, 16th November 1943 


Sir. 

I am directed to reply to your Letter No. 4/3/43 - Poll (I) dated the 1st instant, regarding action 
iigainst the All-India Spinners’ Association and the All-India Village Industries Association. The 
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Government of India consider that in view of what has happened in other Provinces ii is 
the highest degree improbable that branches of these two Associations in Bombay should not 
have been implicated in the civil disobedience movement I am to point out that tlie decision 
of the Government of Bombay w'as based on reports from district officers who had been wainrd 
that branches of these Associations might assist subversive activities. These reports do noi 
indicate that branches of these Associations in this Province have been taking part m anii 
Government activities. 

2. I am to add that the All-India Spinners’ Association and the All-India Village Industries 
Association in this Province have been doing good work and, in particular, have been oi 
assistance to Government in famine areas. It seems to this Government unwise to discouiiiwe 
the better elements in the Congress from taking up constructive social work which is Iik(‘lv tn 
distract them from mischievous political activities. 

3. For the reasons stated above, the Government of Bombay has decided to maintain the 
attitude adopted in my letter of the 12th July 1943. 

Your obedient smaiK, 
Signed 

Secretary to the Government of Bomh.ix 
Home Deparlnu nt 



Government of India to the Government of 
Bombay — Reply to the letter dt 16.11.1943 (Doc. 12) 


File No. 4/3/43 - Home Poll (I) 
[NAIJ 


D O. No. 4/3/43 - Poll (I) 


Secret 


Government of India 
Home Dejiartiiu nt 

New Delhi, the 26th November 1:)4.> 


My dear lengar. 

Will you please refer to your official letter No. S.D.V./- 12486, dated 16th November l!H.l. 
regarding action against the All-India Spinner’s Association and the AU-India Village lndusine.s 
Associalioiyi gathered from conversation with Symington* when he was here last week, that 
the Bombay Government has in fact taken action against certain branches of these Associations 
and that the only grants still made were to individual concerns which you were satisfied wcie 
doing good work. This rather alters the impression we had gained (pfrhaps mistakenly) lio'" 
your official letters on the subject, from which we had gathered that the Bombay Government 
wished to continue to support the Associations as a whole. It was t^ general suppoit t at 
seemed to us unwise, but we agree that there is far less objection to the (continuance of financia 
aid to selected industrial undertakings which arc known to be doing gtjod work and in rcspec 
of which there is no suspicion of any connection with subversive activities. 
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2. We should be glad if you would confirm that the above interpretation of your attitude 
Ls correct. If so, we think it would settle the maUer satisfactorily. 

Yours sincerely, 

H.V'.R. lengar, Esq., CIE, ICS, Signed R. Tottenham 

Secretary to the Government of Bombay (K Tottenham). 

Home Department, Bombay. 

1 Doc. 12. 

Government of Bombay to the Government of 
• India - Reply to the date 26.11.1943 (Doc. 13) 

Kile No. 4/3/43 - Home Poll (I) 

(NAII 


D.O. No. S.DA^./-14175 

Home Department (Special) 

Bombay, i7th December 1943. 

Secret 

Mv dear Tottenham, 

Please refer to your demi-official Letter No. 4/11/43 - Poll (I) dated the 26th November, regarding 
the grants to the All India Spinners Association ;*i.dl the All India Village Industries Association. 

I am afraid there has been some misunderstanding of your conversation with Symington. 
He did not say that Government had taken action against certain branches of these particular 
associations; what he said was that Government had taken action against the branches of 
certain associations which, though ostensibly doing social work, were in fact assisting subversive 
activities. The particular case he had in mind was an Ayurvedic medical institution in 
Ahmednagar whose grant we withheld last year; and he cited it merely to show tJiat we watch 
carefully even those institutions which professedly do only social work. 

The grant for hand spinning is given to the branch at Hubli of the All India Spinners’ 
Association for the specific purpose of encouraging hand-spinning in Bijapur as a famine 
measure. The other grants referee to in my previous letters are paid to Mr Vaikunthrai 
L. Mehta who is a member of the Board of Management of the A.I.V.I.A. and has taken 
much genuine interest in social work. We do not give any general financial support to tlic 
two parent association. 

Yours sincerely 
Signed 
H.V.R. lengar 

Sir Richar Tottenham 

Addl. Secy, to the Govt of India 

Home Department 
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-L • Inspection Note on the Hazaribagh Central Jail 

Govt, of Bihar Pol. (Spl) Conf. File No. 19/44 
[Bihar State Archives] 

I NTsited the Hazaribagh Central Jail on the 18th of February and spend some hours inspcttinj. 
the conditions in which the Security and Political Prisoners were detained in the j;.i| and 
listened to their representations. The written petitions given to me by some of them arc placed 
in the file and they should be dealt with in PoliUcal and Judicial Departments. Most of tlieir 
grievances have been considered several times before and do not call for furtlier examination 
or Government order. The contents of these petitions were made known in a general u av to 
the Superintendent of the Jail and one or two petitions were made over to him for being .sent 
up in the usual manner. I deal with the more important points in these positions and with 
certain oral representations made to me on the spot, in the paragraphs below. 

2. Locking up and unlocking of cells: As far as 1 could judge from that I heard on iJie spot, 
there is now no serious grievance about the orders recently enforced. Subject to any conunrnt 
the Inspector General of Prisons may have to make, I would ask tlie Superintendent to adjust 
from time to time the locking up hour according to sunset as under the rule it is to be oik 
hour after sunset If he made the adjustment once in a fortnight, it should be alright. 

The Public Works Department are providing windows in the cells to afford cross ventilation 
1 understood that the work will be completed about the middle of March. The position of 
the windows and their size also was imobjectionable. The prisoners wanted the windows to 
be a little lower but this is not advisable. In the first place, if they are lowered it will open 
unauthorized communication between prisoner occupying the cells on each side of the wall 
between the adjoining wards and it will not fuDy serve the purpose of cross ventilation. 

One grievance which was very commonly menfioned was ^at prisoners are not allowed 
to mix with other Security Prisoners except to the extent that they can mix with prisoners 
occupying the cells within the same enclosure. Knowing the construction of these cells or 
wards and their situation, I am of the opinion that it is not possible to provide more liberal 
intercourse than is at present provided. The Inspector General may, however, examine whether 
it is possible to construct a barbed wire enclosure by the side of these wards into which the 
gates of all words mig^t open so that the prisoners occupying the cells in one ward can be 
allowed to have access to prisoners is the adjoining wards by way of the wire enclosure. There 
is room for such an enclosure on the side where the gates of the wards are. It will be difficult 
to obtain the quantity’ of wire required. However, the question may be examined by the 
Inspector General of Prisons. 

Another complaint was that Security Prisoners were not being ijlowed facilities to have 
constitutional exercise in the jail premises outside the wards. It is not possible to grant this 
request. It was the freedom to have exercise anywhere in the jail whljch was allowed to them 
up to November 1943 that let to the esc4q>es. The wards themselves are sufficiendy spacious 
and contain a fair sized strip of open ground where the number of jprisoners occupying the 
cells in the wards can and do fireely move about in day time. In th^ open grounds widiin 
the wards it is possible to have outdoor games such as badminton and volleyball and it is 



Civil Servants unlh Nationalist Sympathies 1807 

not feasible to do anything more to improve the faciliUes for exercise in the manner the 
prisoners desire. 

Recendy some prisoners have ^ved from MoUhari and they are mixed with the old 
Security and Poltocal Prisoners of this jails. 'Hie Superintendent was taking steps to arrange 
accommodation for all Aese prisoners in a satisfactory manner and I have suggested to him 
(hat in doing so he should, as far as possible, see that Security Prisoners of division I are given 
the best of these wards, that is the wards which are built with a higher plinth level and which 
have larger open spaces within them. 

It seemed that the prisoners appreciated the recent concession allowerl to them tcj have 
lights in their cells up to 10 p.m. 'ITiey now request that Uicy may be allowed to keep their 
lights on as long as they like within the quantity of oil supplied to them. I see no objection 
to allowing this request. It will not endanger the security of die wards or cells while it will, I 
am sure, meet with a real grievance. The Inspector General’s views may be obtained on this 
request before orders issue. 

Regarding/oorf the only real complaint is about the high prices and as to tliis it is impossible 
for Government to grant any real relief and people outside the jails are also suffering exactly 
in the same manner as these prisoners. 'Fhe Superintendent was prepared to go to the length 
of having the actual contractors or their agents brought to the Jail gate with their supplies in 
the morning and allowing the prisoners to make their purchases direct from tliem. If he thinks 
that he can do so without endangering the security of the Jail, he may do so. 

About clothingj one common complaint is that the number of dhoties allowed is not sufficient. 
Ihis may be examined in Judicial Department. The prisoners have again raised the question 
of being allowed to take away with them at the lime of release the Jail clothing in their 
possession and in particular such clothing on which any amount had been rpenl by them 
from their own pocket or from the Jail allowance. I do not think that it will be possible to 
revise the existing order on the subject but J»'dicial Department may re-examine it 

Another request made by the prisoners is ♦nat the sundries allowance recently sanctioned 
to them may be allowed to accumulate and the prisoners may spend it according to their 
need and convenience. The present system is that each months allowance must be used up 
lAtithin that month or else it lapses. Piima facie I do not think there is any serious difficulty if 
we allow the request to the extent that prisoners may accumulate their sundries allowance up 
to say Rs 15, any excess over that lapsing to Government. 

Most of the prisoners referred to the definition of relatives as accepted in our rules for the 
purpose of interviews. They ask that the term ‘relatives’ should be construed more widely. The 
object in accepting the restricted meaning was to enable the C.I.D. to obtain such information 
as they need about the relatives seeking interview. If the tenn is to include any relative the 
task of the C.LD. will be very much heavier. We could not also introduce a practice as regards 
interviews very much at variance with the practice prevailing in other provinces. Keeping these 
two points in mind, Political Department may further examine this point. They may also 
examine whether any liberalization in the matter of allowing the prisoner to exchange an 
interview for a letter and vice versa is possible. 

Musical Instruments is another matter mentioned by some of the prisoners. I am afraid to 
allow musical instruments might adversely affect discipline and it may also be a source of 
annoyance to some of the prisoners. If a person who is allowed the use of a musical instrument 
''^bich he likes goes on playing on it at all hours or in an unskillful manner it would be a 
nuisance to his neighbours. 
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Some of the prisoners asked for being provided with heavy curtains for hanging in the 
door way of their cells. Hie Superintendent thought that he might be able to find suitable 
hea\y material and he may do what is possible. 

While improved sanitary arrangements which a certain group of prisoners asks for are out 
of question, the Superintendent might consider whether it is possible to provide within a ward 
on enclosed space where prisoners can take their bath. 

A large number of prisoners wished that the jail authorities should have no power to 
withhold any petitions or representations addressed to Government, the District Magistrate, ilu* 
Inspector General of Prisons or the High Court. Under our present rules Superintenden(.s have 
been given power to withhold certain petitions or representations. If this power is withdrawn, 
it will give re«il satisfaction to the prisoners and it is for consideration whether the power could 
not be withdrawn although such withdrawal would certainly lead to increase of correspondence 
between the Superintendent and Government & Co. and add to the number of cases tor 
disposal in the Secretariat or elsewhere but the point is worth reconsidering. 

The prisoners referred to what is admittedly a very inadequate provision of books in the jail 
library. The Superintendent has got a grant at his disposal for purchase of books and the 
Inspector General of Prisons may examine need for any further grant. Hie prisoners wished 
to see a wider selection of newspapers and the inclusion of some high class periodicals in (he 
literature supplied to them. I am afraid this is not possible firstly because of the expense diul 
second because of the difficulty of making a selection that will please all. 

rhe students among the Security Prisoners wished to be allowed to appear for Unwersiiy 
ex *minations — a matter which has been examined several time before and for practical reasons 
has been considered impossible to arrange. The decision on this point must stand. 

3. The old security prisoners confined in this jail from before the 1942 disturbances, most 
of whom are Communists again pray that as the policy of their party is now entirely againsi 
the Axis and Japanese aggression and they have decided to suppoit all war effort in India 
they should be released and given an opportunity to help Government in fighting the filih 
column or the defeatist mentally on the home front and in tackling die problem of food 
scarcity, &c. 'Phis is a matter which deserves further consideration as the situation luis 
undoubtedly changed since these prisoners were placed under detention and although the 
Cr^mmunists outside jail are agitating for the release of Congress leaders, for the formation of 
national Government and a political setdement, they are certainly not creating any obstruction 
or difficulty in the war effort in any direct manner. But some of our old Security Prisoners 
who call themselves Communists and wish to come out are known terrorists and the whole 
have to be examined in the light of the recommendations which wc might get about these 
prisoners from the Commissioners and D.I.G.’s. 

4. ITie-se old Security Prisoners arc kept in a separate ward quite apart from the new 
Security Prisoners detained after the 1942 August disturbance. But it is strange that even among 
themselves they have formed their party groups and they refrain froai associating wldi c;k h 
other. Their old party rivalries or jealousies have gone with them into the jail also. An evidence 
of this is to be found in the petition handed over to me by Sadhdia Gupta. We are not 
concerned with their party politics and Government cannot for administrative reasons change 
the policy of keeping the old Security Prisoners apart from the newipnes. The old Security 
Prisoners complained that the ward in which they arc kept is the mo|t unhealthy part ^ 
jail. Whether this is actually so is a matter for the jail authority to decide. I could see at 
there were many open drains crossing this yard and the ground also. had not been proper^ 
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levelled, it seemed. I would suggest tliat if possible as the number of new Security Prisoners 
goes down and accommodation becomes available in their wards one of the latter might be 
used for the accommodation of die old Security Prisoners. 

5. I inspected the hospUal in die jail. I understand that the Inspector General of Civil 
Hospitals who recendy visited it has condemned it and its arrangements on several grounds 
iind what litde I saw of the place convinced me of its unsuitability and of the need for 
improvement in every direction. The proposed new building should be constructed as speedily 
as possible and the equipment of the hospital improved to the extent the Inspector General 
considers necessary. It is needless for me to go into the details or die shortcomings of die 
present hospital arrangements. 

6. A large number of Security Prisoners expressed themselves very bitterly in connection 
with steps taken for the provision of spectacles. It appears that some months ago some expert 
or optician from Patna visited this jail under orders of Government and prescribed spectacles 
for certain prisoners. The spectacles took long to arrive and either because the original 
examination was defective or because the ejesight of the prisoners concerned had deteriorated 
during the interval, some of the spectacles were found to be unsuitable. The prisoners say 
that in spite of their repeated requests to be provided with proper fitting spectacles nothing 
has been done. The supply of a spectacles to each and every Security Prisoner needing them 
is an expensive affair. At the same time it is the responsibility of Government to make 
arrangements for the examination of suffering prisoners by an expert and for the prescription 
provision of the required spectacles. If within the knowledge of Government a prisoner is in 
a position to afford the cost of the spectacles he should be asked to pay for them himself 
olhei*wise Government must pay w'hatever the cost may be. A report may be called from the 
Inspector General of Prisons explaining to Government how the matter stands. 

7. I now come to the individual cases of certain prisoners who 1 saw. 

Babu Harihar Singh asked f'or early orcL..^ on the report which has gone from the jail 
saying that he is in need of an operation for i,\ vjrocil. 

Babu Shyama Prasad Singh wishes to be transferred to Bhagalpur on the ground tliat the 
climate of Hazaribagh docs not suit him and he also wants a change of spectacles. 

Babu Madhusudan Agarwal of lAjhardaga says that he has given an undertaking that he 
will not take part in anti-government or subversive propaganda and requests to be released. 

Babu Lachchmi Naryan Singh has not yet heard what orders were passed on his petition 
to be released on parole on the ground of his father’s illness. 

Babu Jugal Kishore Singh M.L.A. His is a curious case. He belongs to Gaya and says that 
the police report that he was absconding is all mistaken. Even after the outbreak of the August 
disturbances hfe was leading his ' normal life and moving about in public and even attending 
meetings called by local officers. According to him, therefore, to say that he was absconding 
itnd secretly taking part in subversive activities was all wrong. In any case, his present health 
is poor and he requests that Government should re-examine his case and release him. Chief 
Secretary may examine the papers. 

Babu Ramanand Chaudhury of Darbhanga, a convict, wishes to be transferred to any jail 
like Darbhanga, Muzaffarpur or Bhagalpur as the climate of Hazanbagh does not suit him. 
ITie same prayer was made by Dwarka Nath Tiwari, formerly a convict but now a detenu 
under rule 129. He is willing to go away from Hazaribagh even as a Division III prisoner. 

Babu Bir Chand Patel of Hajipur asks for a maintenance allowance for his mother. 

Babu Hargobind Misra of Arrah, like some other prisoners, pressed for transfer as 
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Hazaribagh does not suit him and he is losing his sleep. He also repeats his old grievance 
that his business interests at home are suffering owing to his absence as there is no one else 
who can look after them. Subject to what the Commissioner and the D.l.G. may report, his 
case seems to be a fit one for release. 

Babu Baikuntha Nath Singh Chaudhury has cataract in his eye and says that he should be 
sent to Patna to have it extracted but the Civil Surgeon of Hazaribagh is competent to do this 
operation and simply because the prisoner wishes to go to Patna for it there is no reason to 
oblige him. 

I have already dealt with the case of A Lachwi Sinha on another file. 

Budhan Rai Varma of Shahabad who seemed to be in particularly good health has given 
a petition on behalf of several of these prisoners and is placed in the file. 

Puneyadeo Sharma was another prisoner seemed to be none the worse for imprisonment. 

Babu Jhadu Das asks for the facilities for the treatment of his eye. 'Phis prisoner is about 
58 years old and had recendy taken to a life of public service and had often gone to the 
length of doing the work of a sweeper. It seems to me that he would be a harmless fellow in 
the present state of his mind. He was convicted on the 3rd of October 1942 and awarded a 
sentence of 1.5 years, so that he is due to be released early in the month of April next. I think 
Government may safely release him now and thereby enable him to get his eye treated 
wherever he likes, as a free man. 

Baleshwar Prasad Singh of Ruppur, District Shahabad, a young man of 25. He was convicted 
under section 431 read with section lOf) I.P.C. and the Arms Act. Prays for Government 
cle nency. It appears that his release is due in 1946. Political Department may send for the 
record of the case and see whether it is a fit case for showing clemency. 

Rainanandan Misra* of Darbhanga, one of the prisoners who escaped from this jail in 
September 1942 and was arrested in the Punjab has been received in the jail and is now 
awaiting trial for the escape. As a prisoner he had once escaped from jail, he is being detained 
in solitary confinement with link footers on his legs, lliere is ako a charge pending against 
him of having secreted in a coat of his a note of Rs 100 when he was received in tliis jail 
from the Punjab. Ramanandan Misra mentioned that he had been cruelly tortured by the 
Punjab police over a long period so much so that his heart has been affected. His prolonged 
solitary confinement is likely, so he fears, to affect his mind. He sometimes gets fits as a result 
of his weakness and what he has gone through. The prisoner says that he has sent a petition 
against his treatment in the Punjab to the Lahore High court, orders on which he is still 
awaiting. Whatever that may be, it is now for the consideration of this Government whether 
he must be kept in solitary confinement and in fetters. He has not been allowed any interviews 
for a long time and all his correspondence has been stopped. I think the best plan will be to 
have him tried for the jail escape case and the charge for having Rs 100 note with him in a 
concealed manner and then removed to some other jail. On arrival there it may not be 
necessary continually to keep him in solitary confinement or to put him in fetters and this 
suggestion may be made to I.G. Prisons for consideration. 

Promatha Mukheijee who has been suffering from pleurisy asks for^ special treatmenL We 
may ask the Inspector General of Prisons to report whether it is necealary to transfer him to 
Patna for such treatment , 

Basanta Chandra Ghosh, an Advocate, has a long list of grievances. A petition han e 
in by him is placed on the file. So is the petition of Sadhona C^pta. Apparendy 
prisoner’s health is very bad. But it may not be necessary to transfer him though he as s 
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for it. Unless Judicial Department have any recent medical report on this prisoner, one may 
be asked for. 

Kedarnath Shandilya who had been on parole once before requests for release on parole 
once more on the same old ground of his wile’s illness. T\m is for Political Department to 
consider. 

S.B. Kar who suffers from apoplexy has been six months in hospital. pAen though the 
medical board has reported dial his release is not nccessaiy 1 still consid<fi it to be a ht case 
for immediate release. 

A.C. Cjhosh, aged 63, is a heart patient and has been in hospital for three months. It is 
anotlier case which political Department might take up for consideration for release. 

Shah Mohammed Omair — I have already noted on him in anotlier file. 

Prof. Abdul Bari prays for expert treatment at llki or Patna and says that if Government 
do not see their way to release him he may be interned at either of the two places and allowed 
expert treatment. His case shows early symptoms of T.B. as I could gather from his medical 
attendants and his history ticket in the ho.spital. 

Sirish Chandra Baneijee, aged about 50, is having heart trouble and has been in hospital 
for Kout 10 months. ITiis is anotlier case where release may be considered by Political 
Department. 'Fhe case of one Salim from Chapra has already been examined in Political 
Department. He is prepared to give any undertaking Government wants and asks for release 
to enable him to look after his own health (he is suspected of T.B.) and provide adequate 
treatment for his wife who is reported by tlie Chapra authorities to be suffering from T.B. 

Mr Satya Naryan Singh, M.L.A. Central, and Mr Anugrah Naryan Sinha,* late Finance 
Minister, saw me and represented several grievances of the Security Prisoners as a whole. 
Before dealing with them I would mention that I found Mr Satya Naryan Singh to be in good 
health. At the time of my visit Mr Anugrah Naryan Sinha was free of the complaint of acute 
headache, &c. from which he often suffers. » he special treatment prescribed for him by the 
Medical Boaid, viz. preparation of aulo-vacciae from his nasal discharge had not yet been 
started as since the examination by the Medical Boaid the nasal discharge which accompanies 
the headache has not recurred. Some of die grievances mentioned by them have already been 
dealt with here above and I will now take up only those which remain to be considered. ITiey 
say diat for the occurrence in the jail on die last Independence Day die Superintendent had 
without any enquiry as to who were the offenders withdrawn and wididrawn for an indclinite 
period, the concessions in the matter of correspondence, interviews, supply of newspapers, 
&c. from all security Prisoners. Mr Satya Naryan Singh and Mr A.N. Sinha say that this is 
unjust to those Security Prisoners who took no part in the demonstration and it would not 
have been difficult for the Supei tendent to find out who the offenders were if he had made 
Juiy attempt to do so. That no enquiry was made is true. I he Superintendent’s statement was 
that more or less all security Prisoners were concerned in die affair dircedy or indircedy. 
Whatever that may be, he has now modified the original order of withdrawal for an indefinite 
period by restricting it to one month only. As regards correspondence, dicse two prisoners 
tirged that the interpretation of the expression ‘member of family’ contained in our Security 
Prisoners Rules should be widened. They say that some prisoners have no male relations who 
would come within our present interpretation of ‘Member of family and there are some other 
prisoners in whose families the only male member are hide children or minors. They therefore, 
say that in cases like these, the prisoners should be allowed to have correspondence with a 
particular person to be named by them though not coming under the expression ‘member of 
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family' or any other person who is acting as a guardian to the family. Presuming their poin^ 
they said that Security Prisoners should not be placed in a position worse than convicts so far 
as correspondence is concerned. This may be examined in Political and Judicial Departments. 
Referring to the clothing allowance, they mentioned that die allowance in favour of political 
convicts is more liberal than in the case of Security Prisoners which, in their opinion, is 
anomalous, they want the latter to be raised. ITiis is another point which may be examined 

I saw Dr Jadu Gopal Mukheijee,* a detenu from Ranchi. It is clear from my personal 
knowledge that this detenu’s health has deteriorated since August 1942. He requests that it 
Government do not see their way to release him unconditionally they may intern him m 
Ranchi so that he may resume his practice there and also treat himself for his old complaint 
of diabetes for which the best remedy is a particular dietary which cannot be supplied in jail 
He states that his association with the terrorists of Bengal Ls a very old story and it is h^n^^ 
since he was released by the Government of Bengal on a kind of understanding arrivt'd al n 
personal discussion with a member of the Bengal Government that he was to sevet all 
connection with the terrorists and to proceed to Ranchi and establish himself there and praciict' 
as a Doctor. Since then, so his case is, he has observed his part of the understanding and 
confined himself to his professional activities. I had heard of this from him even when he was 
a free man and I have alwav^ been of the view that this Doctor should be released and pm 
on his honour and given the opportunity of serving the public of Ranchi who all appreciati* 
his professional services very highly. His papers with what I have said above should again bt' 
placed before H.E. for orders. Referring to the general conditions under which tlie Secuni\ 
Prisoners were detained in Hazaribagh one of the suggestions made by Dr Jadu (Jop.il 
Mukheijee was that the correspondence of detenu’s relating purely to business matters should 
not be counted against the number allowed by our rules. On this the Superintendent of ihr 
Jail informs me that purely formal and business letters such as acknowledgment of a parole* 
or an order for a book, &c, were in fact not being counted against the prescribed allowance, 
rhis detenu like several others also urged that the Medical Board which Government hiwv 
recently introduced should comprise members having an independent status and not in any 
way subordinate to the Inspector General of Civil Hospitals. 

Babu Phanindra Datta requests that the maintenance allowance given to his family may bt* 
increased. I know dial this man was doing real public service at Sonathi in the distiict o( 
Muzaifarpur where he was running a charitable dispensary and organizing valuable rural 
reconstruction work such as irrigation bands. &c. Had inspected his work myself when I w iis 
Registrar of Cooperative Societies and I think Mr Datta seems to be anxious that his work at 
Sonathi should not be ruined in his absence. As the work was of a high order, we may ask 
the District Magistrate of MiizafTarpur to see what the present position is and, if po.ssiblc to 
induce any local organisation like the District Board to take it up or help it. We may also ask 
the District Magistrate to report whether the allowance given to his family is adequate. 

Messrs Madan & D.N. Shaw of Jamshedpur and Gyan Shah of Patna spoke to me jf)intly 
on several matters one of which was that persons seeking interviews with detenus and coming 
from distant places are required to bring with them an identification certificate from a responsible 
local authority. ITiey say that this is causing serious difficulty and they wondered whether a 
mere certi&cate of identity served any asefril police purpose. This is a matter which Judicia 
Department may take up with the Inspector General of Prisons and Political Department. 

8. The main grievance of the old Security Prisoners is that they are not treated in t ^ 
same way as the new Security Prisoners. I think in this respect the Proviheial Government are 



Civil Servants with Nationalist Sympathies 1813 

guided by Government of India’s instructions but this may be verified. Both old and new 
Security Prisoners asked for a more liberal allowance of furniture and requested that such of 
tliein as had not got mosquito nets of their own might be supplied witli them by Government 
Security Prisoners Jagannath Prasad Singh, Gopalji 'Iliakur and Mahendra Bharathi asked 
for increased family allowances and Kamal Nath I iwari wishes to be sent to the Patna General 
Hospital for treatment of his fistula. 

y. Mr Snadden, who has been in charge of this jail for about six weeks, seems to have got 
the situation in hand. I have assured him that any reasonable action taken by him to maintain 
discipline and enforce the rules made by Government will have the supprjit of Government. 
I have also advised him that whenever, without sacrificing any principle or witliout violating 
any rule, he can meet any reasonable request of Security Prisoners, he may do so within his 
discretion. If by doing so he can impress on the prisoners that he does not wish to be unduly 
harsh and if it will in any way help the smootli and efficient administration of the jail. 


Signed Y.A. Godbole, 
26.2.44, 
Adviser, 
Patna, 

Ihe 2Gth February 1944. 


Copy forwarded to the Governor’s Secrctaiy/Chief Sccrelaryjudicial Secretary/Commissioner 
of the Chota Nagpur Division/Ueputy Commissioner, Hazaribagh. 


rhe Chief Secretary. 


Signed Y.A. Godbole, 
Adviser. 



Extracts from Fortnightly Report from Bombay for 
the first half of April 1944 — Congress resolution 
not to help the Govt. 


File No. 18/4/44 - Home Poll (I) 
|NAI] 


Reference was made in my last letter to the sweeping victories of the Congress in local body 
elections in Gujarat. These bodies have now decided not to function. The Surat municipality 
for instance has passed the following resolution. It is quoted in extenso to show tlic temper 
ot Congressmen in Gujarat, several of them recently released from prison. 

‘Whereas the Indian National Congress assured the United Nations that — 

[Hardly necessary to quote all this - R. Tottenham J 

the demand for Indian independence and tlie fonnation of National Government was 
made not with a view to help but to resist aggression, and 

the Indian people are anxious not to embarriiss in any way the defence of India, ^ 
and Russia, or the war efforts of the United Nations in general, and whereas, the Indian 
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National Congress appealed to Britain and the United Nations to define their war aims 
and to declare India as a free sovereign country. 

And whereas all shades of public opinion have been insistendy demanding die establishment 
of popular National Government, responsible to the people of this country, both for the Centre 
as well as the Provinces in India, as an earnest attempt of British sincerity, that the United 
Nations are really fighting the present war for the case of finedom. 

And whereas, instead of peaceful negotiations with leaders of public opinion, the Govern- 
ment adopted a policy of repression with a view to crush the Indian National Congress the 
most popular organisation serving for power for the whole people of India; 

And whereas, the same policy of repression going the length of making even the highest 
judicial functionless as against the irresponsible executive with unwarranted suppression of all 
civil liberties is continued even now with total disregard of the public opinion in the countrv; 

And whereas, in the absence of popular National Government effectively representing all 
the people of India, there is widespread economic distress, particularly in the matter of food 
and clothing entailing untold hardships and privations to the people of this country; 

And whereas an overwhelming majority of the electorate has returned its representative to 
this board on the special issue and for the specific purpose of supporting the National Demand 
for an immediate establishment of popular National Government which will function in the 
interest of Indian people as a whole; 

And whereas, local self-Govemment being an integral part of National Self-Government, 
the electorate has supported the said demand to enable this Board to function properly and 
adequately in an atmosphere of full freedom, and as a part of a fully National Government 
enjoying complete independence; 

Be it resolved that under the circumstances broadly stated above. 

1. 'Iliis board is definitely of the opinion that as steps are not taken to negotiate with 
Mahatma Gandhi and other leaders of public opinion to create the political atmospheir 
contemplated in the preamble of this resolution this Board feek that no Local Self 
Government institution can discharge its normal functions in the true interests of the 
people with independence and self respect; and that this Board, inclusive of its president 
and Vice-President, shall cease to function forthwith and that this Meeting do stand 
adjourned sine-die. 

2. 'Fhe President is requested to forward this resolution to the proper quarters. 

It is likely that ail other bodies in Gujarat will do likewise. 



Extracts from Fortnightly Report from C.P. & Berar 
for the first half of May 1944 


File No. lS/5/44 - Home Poll (I) 
NAI 


The AU-lndia Village Industries Association propose to hold a training dass in Wardha next 
July in which instructions will be given in oil extraction and paper making. Mr R.K- •*** • 
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who recendy resigned from the India Civil Service, presided over the Shetkari Sangh Congress 
in the Chanda district and said that Government officials could only approach people to give 
a surplus grain and were not authorised to compel them to hand over their entire stock. He, 
therefore, advised cultivators to refuse to assist in the removal of grain taken from them forcibly 
and to show resentment by seeking redress in a court of law. 



Deputy Commissioner of Police to Addl. Secretary 
Govt of Bengal 


Oovt. of Bengal, I.B. File, File No. C.S. 55/276/44 
[Bengal State Archives] 


Memo No I. 583/44C dated 27.5.1944. 

Addl. Secretary to the Government of Bengal 
Home Department, Jails Branch 

I would be obliged if you would refer to Government Home Jails Department Memo No. 3846 
HJ. dated 15th Nov. 1941' to the Inspector General of Prisons. In this communication the 
following rules are prescribed for conducting intervievre of Security Prisoners with their relatives 
and friends at jaik. The following is a quototion: 

The interview will be held, where this can be conveni- ntly arranged, across a table (not less than seven 
feet in length) in a special part of the jail, preferably .!i the ofi&ce room. The long side of the table will 
be again.st a wall and the prisoner and the interviewer will sit facing each others opposite ends of the 
table. There will be a screen partition on the lower part of the Uble on both sides so disposed that no 
article may be passed &om one to the other underneath the toble. An officer of the Jail will always be 
present to supervise the interview. 

I understand from the Superintendent of the Presidency Jail and Officers of this Branch 
employed there on duty, that there are no special arrangements of any kind for interviev« m 
that particular institution. The General Jail officers or even the Superintendents own office 
are uUlised, with very apparent disadvantages; pri'jnets, both male and 8®^ t"® 

opportunity to mix, together, direci contact between visitors and prisoners, which should be 
obviated, is possible. TTiere is no proper control over the conversation, and official papers, 
which prisoners should not see, may come to their notice on the office table. ... 

The Superintendent and I are in complete agreement that special accommodahon shouW 
be set aside or, if not available, built for such interviews and furnished as directed m 
memo described above and I would be very much obliged if action be taken at once m this 
important matter. 

P. Barnes 

Deputy Commissioner of Police 
Special Branch, Calcutta 
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Copy forwarded to: Superintendent Presidency Jail 


GOVERNMEfsTF OF BENGAl. 
Home Department 
Jails Branch 


To 

llie Inspcctor'General 
oi Prisons. Bengal 

Fn)in 

A.F. r\)rter Esq., ICS 

Addl. Secy. U) the Gtist, of Bengal 

Memo No HJ dated Calcutta, the 15th Nov. 

Subject: Interview arrangements for Division I prisoners, under trial prisoners who lu-e likely to get Dimmou 

I classification on conviction and persons detained under rules 129 and 26 of the Defence of InHia 
Rules 

Ref' Memorandum No. 4665. dated the 2nd May. 1941. 

llie undersigned is directed to convey the approval of Government to the following provisions for the mtnvH sss 
of Division I convicts. Devision 1, under trials who are likely to be classified Division 1, on conviction and 
persons detained under niles 26 and 129 of the Defence of India Rules (except those who aic sub)ei;t ti; the 
provisions of Rule 72 of the Bengal Security IMsonen Rules). ITie Interview will be hcld» wheie this can l>i’ 
conveniently arranged, across a long Cable (not less than seven feet in length) in a special part of tlit' 
preferably in the office room. 'Die long side of the table will be against a wall and the prisoncis and iho 
interviewer will sit facing each other at opposite ends of the table. 'Fhcre will be a screen partition on Oir 
lower part of the table on both sides s<j disposed (hat no article may be passed from one to the other iinderncaiJi 
the table. An officer of the jail will always be present to supeivise the interview. 

2. For this purpose Government sanctioned an expenditure of Rs 6 which may be required to rendn liu- 
office tables of the Mymensingh and Pabna District Jails suitable for the purpose. The charge will be met Iroin 
the head ^Extraordinary Charges’ under the District Jails in the Jails and Convict settlements budget for die 
current financial year. 

3 The Accountant ~ General, Bengal, has been informed. 

Signed A.E. Porler, 
Addl. Secy, to the Govt, of Hengid 
No. 384(^2 H.I 

0»py forwarded to the Deputy Inspector General of Police. Intelligence Bnuk:h, Criminal Investigation 
Dejiartment. Bengal, for information. 

Signed G.D. Singh 
Asstt Secy, to the Govt of Bengal 

Calcutta 

ITie 1.5th Nov. 1941. 



vm 


Food Situation 


Tlie significance of the Bengal Famine in the political history of this period has already been 
discussed in the main introduction. Many documents on that have been placed in other 
chapters on account of their thematic relevance. In this chapter the documents relate mainly 
to the course of the famine, the relative efficacy of various types of relief measures whether 
under government initiative or private initiative, and the role played by leftwing pressure 
groups. The strength and weaknesses of tlie procurement methods of the government (tlirough 
private agents) are revealed in Docs 2, 8, 17, 20, 21, 44, 40, 70, 77, 84, 85, 8(5, 87, 94, 104-9. 
Although normally we have not included any extracts from memoirs in this collection of 
documents, we have made an exception in the case of Doc. 1 10, because of its human interest. 
It is connected with Docs 54 and 03, which are contemporary accounts of how women’s 
voluntary organisations rescued orphans in this period. Doc. 1 10 tells us what happened to 
these waifs subsequently; the first story shows that these voluntary organisations were acquiring 
a legitimacy, so much so that the mighty British army had to turn to it to help in looking after 
an orphan it had rescued. Ihe attitude of the nondeftwing political parties opposed to the 
Muslim l.<eague and that of the Muslim League itself on the question of famine relief is to be 
found in Docs 15, 91, 92. 

There are frequent references to tlie Basic plan. Fhe ‘Basic Plan’ is described in Report of 
the Famine Commission — Chapter VII paragraph 9-25; in November 1942, it involved the 
creation of a centralized purchasing agency u^r^cr the Government of India, which would 
procure wheat, rice and other grains from the provinces and allocate them to the deficit 
provinces and the Defence Services also see p. 2012 below. Veiy^ soon inter-provincial 
differences over the quantum of surplus available and the methods of procurement and 
distribution came to the surface. 

Other Documents Relevant far this Chapter: 

1 . Doc. 90 in Chapter 11 

2. Doc. 138 in Chapter II 

3. Doc. 54 in Chapter V 
L Doc. 88 in Chapter V 
5. Doc. 63 in Chapter IX 
h. Doc. 68 in Chapter XII 
7. Doc. 14 in Chapter XV 

» Doc. 17 in Chapter XVUI 
Doc. 25 in Chapter XVUI 


fl? 
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X Regarding Boat Denial Policy (May 1942-June 1943) 

Extracts from Famine Inquiiy Commission, Report on Bengal 

(Compiled B.F. Nov. 194^April 1945) — (henceforth B.F. Report (1944-5), p. 27) 

The Bengal Government have informed us that it was not a practical proposition to maintain 
in repair the thousands of boats brought to the reception stations. We are, however nut 
convinced that it was not possible to make better arrangements. In the area to which the 
‘denial’ policy was i 4 )plied, boats form the chief means of communication, and if the boats 
taken to the reception stations in 1942 had been maintained in a serviceable condition thev 
would have been available for the movement of foodgrains from the denial area during tho 
difficult times of 1943. Again, the fishermen who had been deprived of their boats suficrud 
severely during the frunine. If it had been possible to provide them with boats from the 
reception stations they would have been less ^ected by die famine and the number of deaths 
amongst them would have been smaller. 

Considerable areas of land were requisitioned for military purposes during 1942, and 
We have not complete particulars of the number of persons affected but firom the information 
available, it appears that more than 30,000 families were required to evacuate their homes 
an 4 land. Compensation %vas of course paid but there is litde doubt that the members of many 
of these fiunilies became fiunine victims in 1943. . . . 

2 , Procurement operations — Agency system — 

• January 1943 

Extracts from B.F. Report (1944-5), pp. 37-8, 85-6 

... 9. Having been compelled to requisition stocks in Calcutta, the Bengal Government 
came to the conclusion that urgent steps would have to be taken to maintain supplies; and 
they therefore processed to undertake procurement operations on a more extensive scale than 
had been contemplated in December. The second scheme came into operation on the JHh 
January, and the monthly requirements were assessed at 3 lakh maunds of rice (11,021 tons) 
and 4.5 lakh maunds of paddy (16,532). Purchase of this scale, the Bengal Government thought, 
could not be made by District Offices. They therefore selected seven, agents from the trade 
and allotted to them areas in which to make their purchases. The maximum prices at which 
purchases were to be made were prescribed and District Officers wet® directed to warn all 
dealers in the buying areas that their licences would be cancelled and ffif ir stocks requisitioned 
if they bought above the Government buying rates. This direction, ft may be incidentally 
noted, was inconsistent with the policy already adopted, namely th# a legally prescribe 
maximum was not to be enforced on the transactions of private tradq^ A dealer who cou 
not buy above the maximum rates fixed for Government purchases, except at the risk of e 
cancellation of his licence and the requisitioning of his stocks, was Just as effectively subjec 
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ro price control as if he had been liable to prosecution for a breach of statutory order fixing 
maximum prices. But this inconsistency was unavoidable. As a letter sent out to District Officere 
on the 9th January said, the agents appointed by Government were unlikely to obtain the 
quantities of grain which Government required, unless competitive buying was prevented as 
far as possible. It was soon found that the warning did not suffice to protect the agents against 
competitive buying. Embargoes were, therefore, placed round the buying areas, prohibiting 
export except under permit. Similar embargoes were also placed round the iion-buying areas 
in order to protect these areas against speculative buying. All these measures proved of no 
avail. The agents were not successful in purchasing the quantities required and the system 
was abandoned on the 17th February. 'Fhe quantity purchased between the 10th January and 
the 17th February was only about 2,200 tons. 

10. Early in January the Bengal Government appointed a Foodgrains Purchasing Officer. 
His functions generally were to supervise and control the activities of the buying agents and 
regulate the issue of export permits from districts from which exports were lestricted. On the 
abandonment of the system of buying through trade agents, the procurement system consisted 
solely of the Foodgrains Purchasing Officer taking offers direct from the trade. The embargoes 
roiind.the buying areas were maintained so as to enable the Purchasing Officer to combat 
competitive buying by control over exports from these areas. The non-buying areas also 
continued to be protected by locally administered embargoes on exports. T^e pace of 
purchases by the Foodgrains Purchasing Officer was, however, too slow. He bought only about 
3,(X)0 tons between the 18th February and 11th March. . . . 

The Situation in January 1943 

2!1. In Section B of Chapter VI was described the purchasing schemes undertaken by the 
Bengal Government towards the end of December 1942 and in January-February 1943. The 
object of tlie first scheme was to secure from t^« districts in the Rajashahi Division a limited 
quantity of rice and paddy (7,400 tons) to be ujcd for die purchase of moderating prices in 
the Calcutta market. 'Iliis objective, it will be noticed, bore no relation to the situation in 
Bengal as we have described it. On the 9th January, this scheme was replaced by a more 
extensive one. If the second scheme had been a success, the supplies obtained would have 
been almost sufficient to feed Calcutta, and imports into that city on private account would 
have been practically unnecessary. The scheme failed, primarily because purchases could not 
be made on a voluntaiy basis within the price limit fixed by Government It was abandoned 
on the 17th February. The quantity procured under the second and the more ambitious 
scheme was smaller than that under the first, in spite of the fact that purchases were made in 
a wider area and for a longer pt ‘od. Whereas under tlie earlier scheme, purchases were 
made by District Officers, agents from the trade were employed for this purpose under the 
later scheme. Had this changes anything to do with the result? 

30. This brings us to an important question, namely, the type of organisation which is 
most suitable for undertaking procurement on behalf of Government. At first sight it might 
appear that a commercial firm with experience in the buying and selling of foodgrains would 
be a more suitable agency than a purchasing organisation manned by officials. This, however, 
has not been tfie experience of the large majority of the provinces. Madras, Bombay, Orissa, 
Bihar, United Provinces, the Central Provinces, and the Punjab have all preferred an official 
agency, and even more significant is the fact that when a change has been made it has been 
the substitution of an official for a trade agency. The result of this experience, in our opimon. 
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shows conclusively that in the conditions prevailing in India the procurement of foodgium^ 
on behalf of Government should be carried out by responsible officers in the public scn itc' 
and not by firms chosen from the trade. We shall refer to this matter again in a later chapter 
but it is convenient at this stage to indicate the reasons for our view. 

31. To begin with, the establishment of a non-official agency raises a problem of selection 
The selection of the few gives rise to jealousies and friction which may often lead to difficulties 
for the agents actually chosen, and this in its turn hinders the cooperation between Govenmient 
and the trade which is so important for the success of control measures. Again, selection niav 
be influenced by political considerations, and there is the danger that political animosities may 
lead to allegations against the firms selected. Further, the employment of agents chosen rmni 
the trade has been found to impair the confidence of the public generally in the intentions ot 
Government and their ability to carry them ouL 'i'he public does not readily believe that 
private firms can be imbued with a spirit of public service; it tends rather to assume that their 
objective in the circumstances is gain at the public expense. Thus it was alleged at tlio time, 
and has been repeated before us, that some of the agents chosen by the Bengal Government 
under the ‘deni^' scheme, took unfair advantage of their position as agents of Government 
to make purchases on their own account It has also been said that some of those cinphn ed 
tn January and February 1943 made large private purchase and large profits on such pureliases 
after Government decided on decontrol. In fairness to those agents we should state tliat those 
allegations were not substantiated by evidence and that the witnesses who appeared boloro 
us, did not claim that they possessed such evidence. Nevertheless, the fact remains that such 
ac. iisations were made, were believed, and did harm in undermining public confidenci' in 
the measures undertaken by Government 

32. Another reason why an ’official’ procurement agency is preferable to a ‘trade’ agency 
is that there is a fundamental difference between normal trading and the procurement »f 
suppUes on behalf of Government Normal trading rests entirely on voluntary contracts, iheit- 
is no obligation on the seller to sell. A procurement organization established by Government 
must, however, in the last resort depend on coercion. Any attempt by traders for prodim is 
to combine and withhold supplies with the object of forcing up prices must be broken by 
requisitioning. Requisitioning involves the use of legal powers which must be entrusted only 
to responsible state officials and not to private individuals. It can be undertaken more effectively, 
and with less risk of misunderstanding as to its necessity in the public interest, by officers who 
are part of an official purchasing agency than by officers who are normally outside the 
procurement organization and are only occasionally called in to support the operations of the 
trade agents. 
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3 , Note of the Intelligence Bureau about 
• leaflet Free India (January 1943) 

File No. 3/19/43 - Home Poll (I) 


[NAI] 


a 


Intelligence Bureau 

1. Printed, English leaflet ‘Free India’ Bengal Congiess Bulletin Vol. 11, No. 15 dated 23-12-42, 
published by the B.P.C.C. Council of Action. An article headed ‘Modi-Maxwell-Mudaliar ~ 
Jam Racket and the people starve’ contain anti British propaganda. It states that — 

Viceroys, Governors, collectors and conirollei*s of all sorts are here to make money. But 
in the process they inject such corruption, from lop to bottom, right and left and across into 
the administration and economy of the country tliat tlicse slink. ‘'Hierc is famine: why are our 
ppop^<^ the worker, the peasant, the city*poor, star\ing or semi-naked or living in horrid 
conditions? Because the British Administration is so corrupt tliat there is no equal to it'. Another 
article headed ‘Students of Bengal’ among other things, incites them to defy the userper 
authority of Britain, and adds that every day must be a day of defiance. Among the news the 
leaflet says under the heading ‘Japanese bomb Calcutta' that on 21-2-42, Japanese planes 
bombed Calcutta; bombs were dropped with amazing accuracy on soil tanks in Budge which 
were, however, empty. The Dum Dum aerodrome was also secretly attacked and damaged. 
In Khidderpore dock area, jetties Nos 25, 18, 10 and 4 were severely damaged. Albion jute 
mill and Lothian jute mill were heavily bombed, tlie centre w eaving department was destroyed. 
Metiabumz was also bombed. The British oin< al list puts down casualty in Metiaburuz at 
only 13. The planes circled round the city for o* er half an hour. 

I'yped English leaflet ‘War of independence, bulletin. No. 28’ circulated by die Assam 
olfice of Japan-German Independence Association of India — In short, the leaflet says. Tt is 
only the British rule that is responsible for all the troubles, anxieties and sufferings of the 
Indians and all those evils will end with the end of the British rule in India. To attain this 
object, we requested our countrymen to wage war against the Britishers and their Allies in all 
respects in India and elsewhere. The Indians should carry on guerilla warfare everywhere in 
India so that the Government may be paralvzed and the Britishers get no help from here. 
Bose warns specially the inhabitants of Bengal and As‘*am to be more cautious. 1 he first drive 
of the Free Indian Army backed b^ ^apan will be directed through these two provinces. They 
are warned to keep themselves off from all the military centres and aerodromes of the Britishers, 
llie British propagandists are spreading right and left that the aim of Japan is to occupy India 
but it is as false as possible. Britishers are the enemies of Japan and she wants to sec them 
dethroned from their lucrative zamindari. Japan quite friendly with India and wants to see 
India free from British domination’. The leaflet urges the Indian contractors not to become 
British mercenaries and thus cause harm to their own countrymen w'^hom the contractors are 
dragging to the verge of Starvation. It calls upon its members to be prepared in all respects 
to follow suit with the Free Indian Army in their operations in India and thus help to set India 
free. It informs the countrymen that Japanese air-raids are due only to the lingering Britishers 
and their Allies in India- 
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4 ^ Extracts from Fortnightly Report of Baroda and 
• Gujarat States for the fortnight ending January 1943 

Crown Representative Records (Baroda and Gujarat State Agency) 

[NAI - Acc. No. 361) 

Acute shortage of foodgrain of all kinds is being experienced in Baroda. Cheap grain shops 
have been opened by the Baroda State for the benefit of the State Servants. Reports say 
however that the Baroda Government cannot supply them with sufficient grain to keep open 
for more than a few days at a time. 



Article in Daily Worker (London) dt 29.1.43 


Daily Worker 

(NAI - M.F. Acc. No. 2430) 


Portrait of a Hungry Han in India by Hulk Raj Anand* 

Tinkori was a tenant on the estate of the big landlord Sir Ganga Singh, in Paitapgarh district 
in the United Provinces. Northern India. 

1 mkori’s father and his father's father had been virtual serfs on the three acres they tilled 
on the estate, but the present landlord’s ancestors tempered their stem demands with a show 
of paternal regard for the teiumts. 

When Sir Ganga Singh took charge, however, he began to re-allot the land to new tenants 
who were willing to pay him higher rents or bribes. The landlord had been complaining that 
he was being ruined by the new laws passed by the Congress Government recognising the 
peasant's right to a seven year tenure or occupancy of the land. So he had been taking it out 
on those tenants whom he suspected of Congress sympathies. 

Tutkori was known to have gone to a peasant gathering with some other villagers who had 
been evicted because they complained of a recent re-allotment by which the landlord put 
them on stony and sandy land. Therefore, 'nnkoii was in for it 

The usual practice on the estate was for the landlord to buy all die grain the tenants had 
to spare after meeting other obligations, at his own price. These prices had been falling steeply 
for years, but as the landlord did not allow any tenant to sell grain in the market town, or 
charged them a fee for this privilege if he did allow them, Tinkori' had been accepting the 
price paid by the estate. 

As the money he earned was not enough to buy seed, he had been in arreais of rent to 
the landlord. What’s more he had to borrow money from die officefwhen his only son die 
of typhoid two years ago. 

Since he was in debt to the estate (and almost every tenant is indebted to the estate), e 
had not been allowed, to sell his grain at all. The landlord had Been appropriating w a 
Tinkori produced, while remitting what he chose of die interest on die debt . . ■ 
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One day soon after Tinkori came back from the peasant meeting, he was called to the 
office and asked to explain his conduct. Tinkori’s heart had been fired with the words of the 
peasant leaders. He protested; without further ado, he was evicted and his land was given to 
a favourite of the accountant So Tinkori had nothing for it but to quit 

Under cover of dark he put his bundle of household goods on his head and, with his wife 
Toti and his daughter Chandi walked out of the village along the main load towards the 
mill'town of Cawnpore where other evicted tenants from his village were said txj have gone. 

After a long and melancholy journey the family crossed the foot bridgt^ on the Ganges 
and entered the outskirts of the town, where large numbers of straw huts and clay caves stood 
like rubbish heaps of piles of manure. 

Tinkori and his family settled down on a small clearing by a ditch among the heaps of 
humanity who had preceded them there from the four comers of the land. They washed in 
a ditch and supped on the s tale bread which Toti had brought for the journey. Tinkori began 
to make tentative inquiries among the colleagues about tlie possibilities of work in Cawnpore, 
while his wife and daughter lay down to sleep. 

The coolies were suspicious of the newcomer at first, l^ter, however, Tinkori met a man 
an ..A-Cuolie, who given up honest work for tlie more lucrative profession of go — between, 
the agent of the fore — man. The tout revealed that there were some vacancies in the Horseman 
textile mills, but that there was no change of a job for I'inkori unless he was willing in pay a 
commission to the foreman. 

Other agents had brought contingents of unemployed men, however, and it took some 
time before the foreman, an Englishman, could interview Tinkori. But when at last Tinkori 
came face to face with the Sahib, no time was lost over bargaining or inquiries. One pound 
two and six per month was all that the foreman could offer to Tinker! and his wife, ten shillings 
to Chandi. And he demanded an immediate yes or no by pointing to die other applicants 
around. 

Tinkori had nothing for it but to take the job, so desperately did he want some stability 
in the strange surroundings in which he found himself after having been pushed by hard 
necessity and the city. 

Whereupon the foreman Sahib was generosity itself, he offered to advance him a loan of 
one third of the month’s pay at ten per cent. And just to help Tinkori and family, lest they 
should feel upset or lonely, has offered to set Uiem to woik that very morning. . . . 

News item in Daily Worker (London) dt 1.2.1943 

Daily Worker 

[NAI - M.F. Acc. No. 2430] 

Negotiate with India, End Famine 

Solidarity with the people of India was expressed yesterday by a great meeting that packed 
tke London Coliseum. A resolution was passed unanimously calling on tlie British Government 
to reopen negotiations with the leaders of Indian political parties. 

They demanded that die Indian Government should be instructed to take immediate steps 
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to release anti-Fascist political prisoners, and to end the famine by action based on the initiative 
and co-operation of the Indian people. 

'fhe resolution also called on the Government to recognise the right of India to Inde 
pendence, and to establish a provisional National Government based on national unity. 

]Vorst in Fifty Years 

Krishna Menon, * Secretary of the India League told the meeting that the present famine Ls 
the worst in 50 years, and has disclosed the bankruptcy of the present administration in India 
Profiteering is going on and a law has been passed to shoot looters, he declared. Ilie 
looters are the people who are hungry, not the people who keep the food and who oui^ht to 
be shot 

Affirming the will of India to take part in the war against Fascism, he declared. ‘A settlement 
with India means forging greater unity against the common enemy'. 

Fight for Liberty 

Professor J.B.S. Haldane* declared that a free India would mean 350,000,000 allies in the iight 
with Japan. But if India were in bonds, he said, tens of thousands of British lads would perish 
because we were not mobilizing all the potential forces against the aggressor. 

He called on the audience to fight for the liberty of India, which is also our liberty. 

One explanation for the policies pursued by the British Government in India and Ninth 
Africa was that 'Amery and other imperialists prefer Darlan and what he stood for to Nehru 
and what he stands for' he suggested. 

Chairman was the Earl of Huntingdon, and speakers included Mrs M. Corbett ~ .'\.sbby. 
Mr S.O. Davies, M.P. and Mrs C.S. Stanley. 

A richly varied musical programme included the Unity Symphony Orchestra conducted 
by Rudolph Dunbar, negro spirituals by Robert Adams, and Indian musicians and singers. 
There were readings by Jeann Forbers-Robertson, Dame Sybil Thorndike and Walter Hudd. 

Sahajanad Saraswati, General Secretary to the Prov. 
Secy. — Govts’ Control Policy of the Kisans, 

Reportage No. 3, 1942 (extracts) 

Indulal Yagnik Papers - File No. 22 
(NMML - M.F. Acc. No. 2430-3) 

Government Control and NeceMitiea of life 

As our Bombay resolution on ‘food problem’ very rightly says, the price control machinery 
set up by the Government had miserably failed. With the result that thttfoodgrains in particular 
for poor have as if, disappeared, got almost beyond the poor's reach fnd getting daily dearer. 
The life of wage earners has become a veritable burden. They cannoi feed their dependents, 
and the employers are in no mood to raise their wages in the proportion the prices have gonr 
up. The cloth of the poor and common people is unobtainable and ^e talk of the start a^^ 
cloth raised by the government and capitalists has resulted only in raising more the pnee o 
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available cloth veiy rapidly. Nobody knows if that standard cloth will be any day available. 
Kerosene oil, salt, sugar and paper problems of adequate supplies still baffle solution on the 
part of the authorities. Wheat, flour and Dal arc n<>t seen in many places. Inter-pr jvince and 
still more, inter-district control of food grains has afforded simply the police a golden chance 
to earn handsome amounts, especially from bullock cait-wallahs. 

Gur and Cane Price 

After the scarcity of sugar common people every where began to use Gur, though that too 
was and is selling dear. The Government fixed its price too, perhaps to make it cheaper. But 
to no avail. When the cane crushing by sugar factories in U.P. and Bihar began they found 
to tlieir dismay that cane growers were in no mood to supply cane to them at the rate of eight 
annas per maund fixed by the Government as the Gur preparation fetched them double that 
price. Sugar magnates got panicky and approached the Government to ban Gur export, widi 
a view to bring the gur prices down. They also agreed to fix cane-price at ten annas a maund. 
When even this price raising did not succeed in inducing the growers to bring their cane to 
mills in sufficient quantities, the Commissioner of Meerut Division of U.P., banned first Gur 
export from that division, as that is the western belt of sugar factories in U.P.; though I had 
sent a memorandum to U.P. and the Bihar Governments on the subject, giving reasons for 
their non-interference in the matter. Bihar Government, let me tell frankly, stayed its hands 
no doubt. But the U.P. Government turned a deaf ear and banned Gur export in ordinary 
course, not only from the Meerut Division, but from the whole of that Province! And what 
arc the results? Gur was selling there previously Rs 8 to 12 per maund accordingly to its 
quality. Now the same is selling at about Rs 6 or so a maund! llius tlie Kisans have been 
ruined and robbed of their due! And who has benefited from it? Certainly not die Gur 
consumers of other provinces! There Gur is yet selling at the same high prices of Rs 15 or 
16 a maund. Nay, it is getting dearer. Of course die profiteers have hoarded a lot of Gur at 
very cheap prices, black market is already prevailing and they will smuggle it out to other 
places, anyhow. 

The matter did not end here. It was reported that the India Government once more tried 
to prevail upon the Bihar Government too to ban Gur export Just like the U.P. Government. 

1 again approached the Bihar Government with another memorandum or rather a D.O. whose 
copy together with a covering letter was sent to the U.P. Govt. also. I am glad to say that the 
Bihar Government have turned down again that proposal to ban Gur export and it is in the 
circumstances certainly to their credit. Can't the U.P. Govt, too do likewise? I think, there is 
something wanting somewhere there in this connection and it is for our U.P. comrades to find 
it out and remove that gap. 

8* Food Drive — 11.3.43 

Extracts from B.F. Report (1944^), pp. 38-9, 55, 90 

11- The failure of successive schemes of procurement was accompanied by a steady rise in 
price of rice, diminution, week by week, in visible stocks, and signs of increasing panic 
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in Calcutta. On the 4th January 1M3, the price of coarse rice had dropped to Rs W/U) ^ 
maund following sales by shopkeepers who left the city after the air-raids. On the 20th January* 
the price had moved up to ^ 1^ on the 33rd February to Rs 1^2, on the 17th February 
to Rs 13/12 and it reached Rs 15 per maund on the 3rd March. ^ 

12. We have made a detailed study of the relevant trade statistics and the information 
supplied by the Government of Bengal about the movement of supplies throughout 194^^ 
Bengal from outside the province as well as in and out of Calcutta. We append to this report 
a note' showing the results of our analysis. These show that the liet receipts into Calcutta 
during January and February 1943 were approximately 7,000 tons in each of these two montlis 
This was only a fraction of thee normal monthly requirements. Wheat also was in short supply 
and this added to the demand of rice. There is no doubt that the stocks in Calcutta at the 
beginning of the year were much smaller than in the previous years and these were being 
consumed far more rapidly than they were being replaced. By the beginning of March, stocks 
were down to such a low level that it looked as if the city must starve within a fortnight, unless 
large supplies arrived quickly. Thus by early March the crisis had become acute in Calcutta. 

13. As we have explained, it is imperative at the beginning of 1943 that the flow of supplies 
to the consumer should be maintained and that prices should not be allowed to rise still 
further. Up to this point the Bengal Government were attempting to achieve both these objects. 
But they had &iled. A breakdown in the supplies for Calcutta appear imminent. sital 
decision on policy had to be reached and reached quickly. Was it practicable to hold prite 
and to maintain the flow of supplies? If it were not, — and the state of Calcutta appeared tu 
show that It was not — what was to be done? Two choices were open. One was to intcnsilv 
the policy of controlled procurement, hold prices rigidly, and pass over from reliance on 
voluntary sales to coercion, to whatever extent was necessary, to secure supplies at a price 
determined by Government. This meant seeking out stocks wherever they were held whether 
by traders or producers, and requisitioning those stocks not sold voluntarily, lire other course 
was to allow prices to rise and to secure stocks by purchase in the market and by imports 
from other provinces, in the hope that it would be possible by the use of such stocks to 
moderate price as had been done by the use of the ‘denial’ stocks in the previous year. The 
Bengal Government carefuUy considered the pros and cons of both these courses. Risks were 
inherent in both. The former involved widespread and highly organised coercion. Were the 
administrative resources of the Government equal to the task? If coercion failed, it would 
drive stocks even deeper underground, lead to disorder in the districts, and a complete 
break-down in Calcutta. On the other hand, the latter, viz., de-control, particularly if it were 
not possible to acquire stocks sufficient to enable a moderating effect to be produced on 
prices, might result in prices rising to a level at which widespread famine would be inevitable. 
The probable consequences of both courses were recognised. Before a conclusion was reached. 
Commissioners and District Officers were consulted on the issue of coercion. With one 
exception, they were of opinion that measures which would probably involve the use of force 
were not practicable and would not produce sufficient supplies. 

14. The Government of Bengal then made their choice. The decision was taken to abrogate 

any vestige of price control, and it was announced publicly on the 1 ld|i March in the following 
terms: 5 

‘No Price Control in Wholesale Rice and Paddy Markets’ 

‘To clear up misapprehensions which are still impeding the flosi^ of paddy and rice into 
the markets, the Bengal Government declare categorically that there is and will be no statutory 
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maximum price for wholesale transactions in paddy and rice. Both cultivators and traders are 
free to bring their grain to the market without fear of having it taken from them at a price to 
which they do not agree. No trader who had declared his stock under the Foodgrains Control 
Order will be compelled to part with it below the prevailing market price 

‘(ii) The Bengal Government, in full accord with the Government of India, adhere to the 
policy of buying as much rice and paddy as possible by free market operations in order to 
secure the best use of the resources of the province and their most equitable distribution. 

‘(iii) The clear abro^tion of any vestige of price control in the primary wholesale market 
docs not imply unrestricted profiteering. Government’s own operations as buyer and seller 
coupled with the removal of the black market arc in their opinion most likely to be successful 
in moderating prices at a reasonable level; but to prevent buying at reckless prices by wealthy 
areas the embargoes prohibiting the movement of paddy and rice from one area in the 
province to another will remain in force. The Government itself takes the responsibility for 
the movement of paddy or rice to deficit areas’. 

15. Earlier in the year, the Central Government made a similar decision as regards the 
control of wheat prices. Arrangements had been made for the shipment of substantial quantities 
of wheat to India and at the end of January 1943, the statutory maximum prices for wheat 
which iiaU been imposed in December 1941, were withdrawn. At this time the Government 
of India were of the opinion that prices should not be regulated by statutory control but by 
other methods. The decision reached by the Government of Bengal was, therefore, in accord 
with the policy of the Government of India at the time, and w^as indeed taken with their 
approval. 

16. Simultaneously with the announcement of decontrol. District ofheers were directed to 
explain tlie policy to grain dealers in their districts and inform them that Government’s object 
was to buy considerable quantities of rice and paddy. District Officers were also told to 
purchase without limit of price any rice and paddy offered to them in the first three days, up 
to a limit of 20,000 maunds; and after that, to n port all offers to the Foodgrains purchasing 
officer for his orders. They were further directed to explain the measures which Government 
were taking to the public at large, through inCuential persons throughout the districts. . . . 

Supply and Distribution in Bengal 

A - The 'Food Drive* 

1 We have seen that on the 11th March, the Government of Bengal, having decided on 
decontrol, made a public announcement declaring ‘that there is and will be no statutory 
niaximum price for wholesale trails *^tion in paddy ai»J rice. Both cultivators and traders are 
free to bring their grain to the market without fear of having it taken from them at a price to 
which they do not agree. No trader who has declared his stock under the Foodgrains Control 
Order will be compelled to part with it below' the prevailing market price’. It is clear that if 
the cultivator or the trader were free to bring his grain to the markets, he was also free to 
withhold it from the market; in other words, hoarding was permissible. If grain was withheld 
from the marker to any appreciable extent, prices were bound to go up, and it would be 
legitimate for the cultivator or the trader who had withheld his stocks to get the benefit of the 
I'lgher price; in other words, he could profit, The Government of Bengal feared that Ais might 
happen, but they did not intend that it should, and hence they announced that ‘the clear 
abrogation of any vestige of price control in the primary wholesale market does not iBiply 
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unrestricted profiteering. Government’s own operations as buyer and seller coupled with the 
removal of the blackmarket are, in their opinion, most likely to be successful in modcraung 
prices at a reasonable level; but to prevent buying at reckless prices by wealthy areas, the 
embaigoes prohibiting the movement of paddy and rice fi’om one area in the province tu 
another will remain in force’. Again, early in April, District Officers were instructed to impress 
upon stockholders, cultivators, and the public generally that peace-time stocks cannot be 
maintained imder the stress of war, and that ‘the maintaining of what might ordinarily be 
regarded as a normal peace-time stock will not necessarily absolve the individual fi-om the 
offence of hoarding’. Most of the embaigoes referred to in the announcement of the llth 
March were removed within a few weeks and experience proved that the operations of 
Government as buyer and seller were on too limited a scale to reduce prices to a reasonable 
level. The first major attempt to ‘break’ the Calcutta market by imports fi-om other provinces 
had also failed. Prices had risen: the price of rice was hi^er than what the poorer sections 
of the population could afford to pay and they were beginning to starve. 

2. This was the situation when at the end of April and early in May, the representaus es 
of the Government of India and the Government of India and the Government of Bengal 
conferred in Calcutta and the decision was taken to introduce free trade in the Eastern Region. 
.Another decision taken during these consultations was to launch a propaganda drive for the 
purpose of convincing the people that the supply position did not justify the high pnccs 
prevailing. It was hoped that this propaganda, conceding with the arrival of imports, would 
induce a freer flow of stocks into Ae marker and bring down prices. These objects were not 
a< hieved and the propaganda failed. 

3. In the first week of June, 1943 the Government of Bengal launched a province wide 
‘food drive' the objects of which were defined as follows: 

To ascertain the actual statistical posidpn, to locate hoards, to stimulate the flow of grain 
from agriculturists to the markets, and to organise distribution of local surpluses as loans nr 
by sales to those who were in need of foodgrains . . . 

We have described the dilemma with which the Government of Bengal were faced carlv 
in March, 1943. They had to decide between two courses of action, both of which involved 
serious risks. Their decision in favour of decontrol was in accordance with the policy of the 
Government of India and indeed was taken with their approval. We appreciate ^e care with 
which the Bengal Government weighed the pros and cons before reaching their decision. But 
it was, in our opinion a wrong decision. 


I. Not printed. 



Extracts from B.F. Report with dissentii^ paragraphs 
of Nanavati and Ramamurti 


B.F. Report (1944-5), pp. 60-2, 101-2 

There is no reliable information about the quantities of rice and paddy held in stock in 
Calcutta at the beginning of the year 1943. The Foodgrains Control yrder had been broug t 
into force on the 15th December 1942, but it was not efficiently enforced. We know, howevei. 
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from the statistics of rail-home and sea-borne trade that the net imports into the Calcutta Trade 
Block were 304, 000 tons during 1941, and only 115,000 tons during 1942. The area served 
by supplies received into the Calcutta Trade Block does not correspond exactly with the area 
of Greater Calcutta which is now under rationing. It is not, therefore, possible to estimate 
accurately the annual rice requirements of the area served by the imports into the Calcutta 
Trade Block, but it may be safely assumed that they are between 200,000 and 250,000 tons. 
On this assumption the net imports into the Calcutta Trade Block during *942 were much 
below actual requirements. The stocks held on the 1st January 1943 must therefore have been 
considerably smaller than those held on the 1st January 1942. 

The following tables shows the net imports into the Calcutta Trade Block from outside 
Bengal districts and paddy in terms of rice during 1943: 


(Thousands of tons) 


Period 

Net imports from 
outside Bengal 

Imports from 
Bengal districts 

Export to 
Bengal districts 

Net retention in the 
Calcutta trade Block 

1st quarter 

7 

32 

7 

32 

2nd qiiaitei 

51 

47 

9 

89 

3rd quarter 

52 

22 

13 

61 

ttli quarter 

86 

21 

15 

92 


196 

122 

44 

274 


The hgures for the first clearly indicate the severity of the crisis through which Calcutta 
was passing during the first three months of 1943. Net arrivals during the two months of 
January and February amounted in all only to about 14,000 tons and those for the whole 
quarter were equivalent only to about six week.^ .‘Upply. During this period stocks were being 
consumed and not replaced. Hence the pressure on the supply position which led to the 
decision to decontrol prices of rice early in March. In the second quarter supplies improved 
considerably. This was due to the assistance giving by Orissa, the increase in the flow of 
supplies from Bengal itself owing to de-control, and the introduction of free trade in the Eastern 
Region. During the third quarter, supplies decreased in comparison with the previous quarter: 
this was due to smaller supplies from the districis of Bengal. The increase in the last quarter 
is accounted for by the lai^ger supplies reaching Bengal under the Basic Plan. 

The following figures show the arrivals on Government account of rice in Calcutta and the 
manner in which the provincial Government dispose d of these supplies. 





(Thousands of tons) 

Arrival on Government Account 

23 

50 

ae 87 

Despatches to the districts 

2 

15 

19 28 

Deliveries to employers* organisations 
and for essen^ services 

17 

36 

18 20 

Deliveries to controlled diops and 
approved markets 

7 

Id 

14 11 

^^J^espatches and dehveries 

26 

69 

51 59 
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During the hrst three quarters, the total amount distributed by Government exceeded the 
total arrivals on Government account. The difference was made up of private stocks which 
were either requisitioned purchased. It was only in the fourth quarter that arrivals exceeded 
the amounts distributed. 

18. Paragraph 16 of Appendix V shows the quantities of rice, wheat, wheat-products 
and millets despatched to the different districts from Government stocks in Calcutta. In 
addition to these supplies the districts also received consignments of rice direct from other 
provinces, and District Officers supplemented their resources by local purchases and requi- 
sitioning. It will be recalled that 41,000 tons of rice and paddy were obtained by requisitioning 
during the ‘Food drive*. We calculate that about 60,000 to 70,000 tons of rice were received 
in the districts direct from other provinces but we do not know what proportion of tliosc 
quantity was received on Government account The stocks which passed through the hajid.s 
of the District Officers were used to meet the requirements of the essential services, and for 
distribution to the general public. Distribution to the general public was done partly bv 
wholesale and retail dealers who sold at prices fixed by Government, and partly through 
cheap grain shops, of which a large number was opened for the sale of grain at subsidized 
rates to the public. 

19. From August onwards, large supplies of grain, despatched on Government account 
from outside the province, began to arrive in Calcutta. During the last quarter of the year, 
the quantity of rice received was more than twice that received during the preceding quarter, 
and during the same period 176,000 tons of wheat arrived, a quantity approximately equivalent 
to 'otal arrivals during the preceding 9 months. In addition, considerable quantities of milleis 
were despatched to Calcutta. The arrivals of these supplies found the Bengal Government 
completely unprepared as regards the supervisory st^, transport vehicles, and storage 
accommodation necessary for the reception of the grain and its despatch to places where 
it was needed. Towards the end of the year, grain was stocked in the open, covered by 
tarpaulins in the Royal Botanical Gardens owing to lack of more satisfactory arrangements. 
In some districts there was a similar failure in organisation. A number of witnesses referred 
to stocks of aus paddy which lay for a long time undistributed in Jessore. The Bengal 
Government have provided us with accounts of the storage of grain in the Royal Botanical 
Gardens and Jes.sore, of which resume’s will be found in armexure II and III respectively 
to Appendix W/ Extracts from a report of the Bengal Government regarding storage and 
distribution generally, are given in Armexure I to Appendix V.'* In a later section of the 
report, we have ourselves commented critically on storage and transport arrangements during 
the famine. . . . 

... Sir Manilal Nanavati* and Mr Ramamurty* do not agree with the above view regarding 
the distribution of available foodstufis in the hands of the Bengal Government, during 1943. 
Their opinion is as follows: 

Out of the 206,000 tons that came in the hands of tiie Bengal Government on Calcutta during 194.1 
1412,000 tons were retained in Calcutta while only 65,000 toru were sent to the mofiissil. 

Prices in many parts of the mofussil were generally higher than in greater Calcutta: more food stufls 
sent to rural areas might probably have helped to bring down the prices ind would certainly have 
given relief to the needy. Greater Calcutta was all along well supplied with food stufEi and there was 
never any serious shortage: the prioritiet and the Industries carried ample stocks to last them for wee ^ 
Therefore, If more fbodstufib had been sent to the rural as they would have been materially he pe 
without interference with essential needs in Calcutta. 
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Sir Manilal considers that this quesUon of Calcutta versus the rural areas has certain other 
important aspects which should be stressed. He says: 

In my opinion, a clear conflict of interest arose early in 1943 between Calcutta, where die maintenance 
of supplies, especially for the priority services and War Industries, was a primary pioblem, and the 
rural areas where the lives of the poorer classes depended on the availability of supplies at reasonable 
prices. Inflation was raising prices, and wages in the mral areas were not responding.^ The denial policy 
in rice, boats, and cycles enforced by the Government of India, the evacuation of villages for military 
reasons (nearly 35, 000 homesteads were affected), the floods, and the cyclone, and die lailure of crops 
had already weakened the economy of rural Bengal. By the end of December 1942 distress had already 
appeared and by March 1943 widespread famine was anticipated by district officials. Consciously or 
unconsciously, the Bengal Government allowed the needs of the rural areas to be outweighed by those 
of Calcutta and particularly its big business interests. If the interests of the rural population had been 
kept more prominendy in mind, the mistaken policies of ‘decontrol’ and ‘unrestricted free trade, the 
relaxation of the Foodgrains Control Order and the other policies which encouraged profiteering and 
hoarding would not have been adopted. Tlie same policy was adopted in the distribution of available 
stocks when every ounce was urgendy needed to leed the starving, where relief works had to be slowed 
rlown at critical moments for lack of food and funds. From the moment die signs of distress appeared, 
thr 'T ^'^mment of Bengal should have made it clear to the Government of India and well as to the 
employers organisations who had adequate resources and who had great influence, that they could not 
discharge their primary duty to the population in Bengal as a whole unless they maintained strict control 
over prices and that, in the distribution of supplies under dieir control, Calcutta would not have priority 
over othei deficit areas in the province. At the same time, dicy should have clearly brought to the 
notice of the Government of India the seriousness of die situation as it was developing and demanded 
their immediate attention in the strongest terms as was done by the Bombay Government. If this course 
had been followed, the need of Bengal for external assistance would have been recognised earlier: 
supplies would have been procured from outside more expeditiously: earlier attention would have been 
given to the state of the people in the rural area'- and much of die misery would have been avoided. 
On the contrary when distress appeared, there w''> a tendency both on the part of the Government 
of India and of Bengal to minimize the prevalence of famine, with die result that the efforts of the 
Government of India to secure external supplicu were prejudiced even as late as August 1943 by the 
mistrust and suspicion occasioned by complaints about profiteering which prevailed in Bengal. This 
atmosphere of mistrust influenced the situation throughout the famine. In the end not a single man 
died of starvation fi-oin the population of Greater Calcutta, while millions in rural areas starved and 
suffered. 

I, 2 and 3. Not printed. 
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Q A , Extracts from Afral Hussains* Minute regarding 
eZ-IX# Calcutta on the Bengal market 

B.F. Report (1944-5), pp. 189-90 


Calcutta on the Bengal Market 

16. The shortage considered in the last section was aggravated by the fact that, throughout 
the famine of 1943, Calcutta was on the Bengal market. 

On ‘looking back' the feeling grows strong that the most obvious and correct step, which 
was taken in 1944, should have been taken in 1943. With the first signs of distress, Calcutta 
should have been immediately taken off the Bengal market This was obvious. For wheat 
Calcutta had been off the Bengal market always. The average imports of Burma rice were 
roughly equal to the rice requirements of Calcutta. Iherefore, for many years Calcutta had 
been virtually off the Bengal market both for rice and wheat During the year of a short crop, 
after cyclone and flood, with the enemy knocking at the gates, Ae population increasing 
through an influx of refugees, increased concentration of war industries, and a huge armv 
depieting the market of milk fish, egg, poultry, vegetables, and fhiit, Calcutta was on the 
Bengal market, armed with a huge purchasing power. Ihe inevitable result was famine in 
Bengal. This should have been easily foreseen. This is a lesson for the future. 


1 Review of an article m Janayuddha dt 17.2.1943 
A V-/. (Report dt 15.3.1943) • 

Govt, of Bengal Ofl&ce of the D.C.P. (Sp. Br.) File No. SK56^43 
(Bengal State Archives) 

1. Under the editorial column with the heading ‘Demand for the release of Gandhiji’ it urged 
for the unity of the Muslim League and the Congress so that they could unitedly demand for 
the release of Gandhiji and other Congress leaders who were detained in jail. This was the 
opportune moment for unity as the people of the whole world especially that of Great Britain 
and America were siding with India. It deplored the destructive policy which was nothing but 
the activities of Fascist ‘Dalak’ and said that this was not the way to liberate the country. 

2. Comrade Dhiren Majumdar of Kalighat Section of the Tramways Company warned 
the workers against the correctness of the weight of the food stuff which were being supplied 
to them by the Company. It was found in several cases that they were being supplied with 
less quantity of food stuff than actually it should be. They should stop this sort of theft from 
the poor workers. 

3. Other articles contain usual corrununist policies and views poinl|. There is notliing 
objectionable. 





Food Situation 1833 


1 1 • 

1 i . Governor of Bengal to the Viceroy 18 March 1943 

Unlithgow Collection 
[NAI - Acc. No. 336] 

From 

H.E. Sir John Herbert, G.C.I.E., Governor of Bengal. 

Govt. House, Calcutta, 
March 18th, 1943. 


Dear Linlithgow, 

(Earlier paragraphs deal with Gandhi’s fa-t — Ed.j 

4. Food ~ I must again thank you for the personal intcre.st and great helpfulness which 
yon !-.^ve displayed in our food problems. As you know, Somerset Butler returned with me 
to Calcutta and at once held his conference of representatives of the province of North F.a<f 
India, which I understand went very well. It is a pity that there have been misunderstandings 
between Bengal and Bihar over rice and I have to admit that we have not been altogether 
tactful, but I must say that I found William, the Bihar Director of Supplies, with whom I had 
a talk, very understanding inclined to be helpful. Incidentally. I must acknowledge the very 
great cooperation and sensible outlook of Somerset Buder, whose qualities rate very high. 

5. When I met him and Wood in Delhi I was under the impression that we had removed 
all price control of rice outside Calcutta. This indeed was the intendon, but the Department 
had inadvertently reintroduced the equivalent ( f control by warning all who sold above the 
ceiling price for Government purchases (which was unfortunately public property) that they 
ran the risk of having their licence cancelled -^nd their stocks requisitioned at the Government 
price. The result was that no rice came to the mofussil markets, and a definite publicized 
policy of decontrol became essential. My Ministers were not easy to persuade and I have to 
thank Somerset Butler for putting the case for decontrol to them very clearly and convincingly 
- his citing of the example of i\dieat in the Pimjab and United Provinces helped much to 
persuade them. 

6. Wood had made it clear in Delhi that help from your Government was conditional on 
absolute secrecy for the present as to their intentions For this reason, while explaining to my 
Ministers that die attitude of the 'w’entral Government was one of co-operation and accom- 
modation I witt very careful not to apprise them of any proposed imports of rice into Bengal. 
I was therefore surprised and shocked when Huq extricated himself narrowly Grom a defeat 
in our Legislative. Assembly (92 votes to 78) by promising extensive imports and undertaking 
to prohibit all exports. Without previous consultation with myself, he also announced the 
intention to set up an Advisory Committee under N.R. Sarkar. 

7. I took the esvliest opportunity to warn my Cabinet of a danger of such indiscriminate 
public pnmouncements in respect of a ticklish commodity like rice especially at a time when 
delicacy was imperative in our dealings with the Central Government which was showing a 
most helpful attitude. When 1 tackled Huq personally he blandly explained that he had to 
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say something to avoid defeat, but he was quite prepared to take back anything which he 
should not have said! As for the Committee, he said ^at could be set up at any time, or not 
at all. I made it clear that in any case the Committee could not take the place of a responsible 
Minister, and Huq of course fully agreed for what that may be worth. 

8. I am now thinking in terms of Baneijee*‘ as Supply Minister, though, in the present 
acute food situation there are no bidders for this post — and Baneijee' seems no keener than 
the others. If he accepts, I shall be left with a disgruntled Dacca Nawab with a certain following 
and potentialities of mischief to the Ministry. But he is a poor creature and in his most resentful 
moments seems to yield either to the crack of Huq's whip or to his saccharine charms. Bancijce 
is. I think, personally honest and public spirited, but he is a chatterbox and busybody. In fart, 
scrapping the Nawab will not prove an utunixed blessing. With him as Minister, the officials 
could at least cany on with secrecy and expedition, as he had neither the wit nor the abilitv 
to interfere or even to know what was going on. Hie weak spot, of course, was explanation in 
the legislature of policy and action taken. With Baneijee as Minister, there will be a grave risk 
of leakage of vital secrets and interference, possibly well-meant, with the work of the Department. 

9. In fact, I am very worried with the whole position in respect of the supply portfolio and 
food. As I see it, my best bet is to deal as much as possible directly with Baneijee and eliminate 
Cabinet and other Ministers as &r as is constitutionally possible explaining the reason for this 
course to him and Cabinet I cannot help feeling that it is a pity that Section 57 of the Constitution 
Act^ does not apply to a crisis arising from shortage of supply. The Act apparently provide. 
sanction in such a crisis as Section 93 is not available so long as any stable alternative to the 
Ministry in office remains: And in any case one does not necessarily want to take over the 
whole field of administration in order to meet the special requirement of food. 

10. Ministry — You will have received my telegram of ffie 1 1th regarding an expansion 
of the Cabinet. I interviewed four of the five candidates (I cannot consider Mullick until youi 
Government’s reactions to sparing him are ascertained) that afternoon and in the result I am 
not clear whether they all are really anxious to join the Cabinet Tlie curious fact is that Huq’s 
approach to these persons is not’ I want you in the Cabinet; let us see whether His Excellency 
agrees' but 'His Excellency wants you in the Cabinet, I fully concur’. I found that the candidate.s 
definitely and gratefully regarded the proposition of them joining the Cabinet as emanating 
from myself and this led me to ascertain how far Huq had taken them into confidence regarding 
his intended politics. I have a feeling that, if they knew more they would not be keen to join 
his Ministry and I must look into this further before committing myself definitely to their 
appointment Since the 14th Huq has again been seeking a rapprochement withjinnah (without 
success. I am told) and has also received his old proposal to stand down to make room fm 
a Ministry of all the parties; so we are in the usual state of flux. My mafai concern is to get a 
Minister at once to deal with food. 

11. Huq’s indiscretions in the Legislature have not been confined to the subject of food. 
You will have seen that he openly complained of the lot of a Minister landwiched between 
the Governor and officials devoted exclusively to the service of the Governor. He invoked 
Section 19 of the Constitution Act but I should have thought that the' section was equally 
authority for the view that officials are the servants of the Ministry rather ^an of the Governor 
in ‘advice’ matter. Anyhow Huq — as usual — was full of contrition when li saw me afterw^ds. 
He was prepared to make a statement in the Legislature in answer |o S.P. Mukheijees 
statement regrading his resignation and would submit it in draft for previois approval to myse 
and the European Group! 
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12. More disconcerting is evidence now coining to hand dial Huq is endeavouring to use 
officials for party purposes in the elections - in substance, the offence which has excluded 
Faroqui from politics for six years at Huq’s own instance - and is actually working against 
our rice policy to secure profits for dealers who are his proteges and so presumably indirecdy 
for himself. It seems impossible to tolerate this sort of thing indefinitely. 


Yours sincerely, 
J.A. Herbert 

1. This refers to Pramatha Nath Baneijee who was Revenue, judicial and laigislaUve Minister in Fa/lul Hiiq’s 
Ministry. 

2 . Section 57 of the Govemmeni of India Act is one of fourteen sections dealing with the I^ovincial 

Executive. Section (on rules for Police administraUon) specify hnw the Ciovcinor, in his individual judgement 
can make rules for administering the police force Just aftei that comes Set lion .07, whic h goes as f ollows; 

57 (i) If it appears to the Governor of a l*rovin» . that tlio peace oi Uanf|uilily of die hovince is endangered 
by the operations of any persons committing, or conspiring, preparing or attempting to commit, crimes of 
viedence, which, in the opinion of the Governor, are intended to overthrow the government as by law 
cjudilished, the Governor may, if he thinks that the circumstances of the case reejuire him so to do for ihc 
purpose of combating these operations, direct that his functions shall, to such extent as may be specified in 
the direction, be exercised by him in his discretion’ and, until odierwisc provided by a subsequent direction 
of the Governor, those functions shall to that extent be exercised by him accordingly. 

(ii) Wliilc any such direction is in force, die Governor may authon/e an official fo speak m and otheiwisc 
take part in the ptoceedings of the Ix^gislaluic, and any official so aiithoii/ed may speak and take part 
accordingly in the proceedings of die Chamber or chambei-s of the la^gislatiire, any joint sitting of the 
chambers . . . but shall not be entided to vote. 

(iii) The functions of the Governor under this section shall be exercised by him in his discretion. 

(iv) Nothing in this section affects the special responsibility of the Gov omor for the prevention of any giave 
menace to the peace or tranquiliri' '^f the lVuvi^ct or any pait diercof. — Ed. (See also Doc. 17] 

S.P. Mukherjee resigned on lf>-l l-4!2. Resignation v»as accepted 20 12-I9f2. 



Saheyanand Saraswati to Provincial Secretaries 
Reportage No. 1 — 1943-4 (extracts) 


Indulal Yagnik Papers, File No. 22 
jNMML] 


(7) Food Crisis 

The food crisis is deepening and the bulk of die rural population who consist of poor peasants, 
agricultural labourers and tenants have to suffer indescribable privations and misery. Prices 
of food grains have risen by 200 per cent and more since the war began without substantially 
benefiting the actual tiller of the soil. Due to die ineffective and anarchic measures of control 
of Govt, food grains have become scarce in the open market and disappear from it from time 
to time. This is also true of other essential commodities, such as kerosene, cloth, sugar, matches, 

Iron etc. The situation is daily worsening. . i • 

2. The attempts of Govt to control prices have miserably failed. The prices soared high 
since the war broke out and the hoarder and profiteer trading in black market rules the market 
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While the provincial Govts are trying to control prices the Govt of India is buying and 
permitting others to buy huge stocks of grain at prices far above the control prices. 

3. 'Fhe August situation precipitated by die bureaucratic repression helped to worsen the 
situation further. Hoarders increased in numbers. Fifth columnists sought to exploit the situat<nn 
for leading the country to complete social disruption. Any worsening of the food crisis will 
necessarily land the country in chaos and offer an opportunity to the bureaucracy to cmsh 
the remnants of the people’s morale. 

4. In the rural areas the situation is gloomy. The Kisan does not profit by the speculative 
rise in prices. He parts with most part of his grain at the harvest time at low prices and buvs 
it back at the high prices of the hoarder. He has to pay fantastic prices for essential commodities 
such as kerosene, cloth, sugar etc. Natural calamities such as cyclone, famine and floods have 
in many places worsened the situation still further. Lack of transport facilities is one more that 
has complicated the food situation. 

5. The experience of the food campaign shows that the food crisis can be solved on the 
strength of people unity and the bureaucracy forced to take measures to scale down prices 
and procure stocks, and track down the monopolist hoarder. The Kisans must join the food 
campaign together with the rest of the population. The Kisan Sabha must take initiative in 
forming people's food committees in viUages and tehsils wherever necessary and possible, 
which should be representative of all section of the people and all patriotic and populai 
organisations. 

(>. The main task of the Kisan in the food campaign therefore are: 

a. To ensure fair price to die grower 

b. To stock grain, sold by the Kisan, in public godowns, so that the stocks, though owned 
by traders, be imder the supervision of the food committees and be sold at control prices 
guaranteeing a fair maigin of profit to die trader. 

c. To scale down the prices of all commodities such as cloth, kerosene etc. and make them 
available to everybody. 

d. To induce Govt to open cheap grain shops in scarcity areas and recognise pcople’.s food 
committees as bodies which control and supervise supplies, distribution and prices. 

e. To secure necessary transport facilities for importing and exporting food grains and other 
essential commodities for their regular and adequate supply to the rural population all 
over the country. 

f. To open peoples cooperative stores extensively in rural areas for purpose and distribution 
of food stufis and other essential commodities at fair prices. 

g. To encourage and introduce among Kisans cottage industries such as spinning, weaving, 
leather work, bamboo and cane work, salt making in coastal areas etc. 

7. llie All India Kisan Sabha warns Govt, that if it finds itself hdpless to control the 
hoarders of food grains and therefore takes measures to requisition t&em firora cultivating 
kisans in order to tide over the food crisis, the situation will worsen^ and result in grave 
consequences. The Sabha also advises the Kisans to refuse to be buUifd into delivering or 
selling food grains, which they require for their maintenance, to mefehants, middlemen, 
landlords sahukars and Govt purchiuers. ,■ 
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Msy. Gen. E. Wood, Addl. Secretary, Government 
of India to L.G. Pinnell, dt 23 April 1943 


Nanavad Papers B. Bros memo — 

List of literature sent by Sir Manilal B. NanavaU - Item No. 5 
[NAI] Nanavati Papers - File No. 57/1944 |NMML] 


Copy of Letter No. D.O. 400/ADDLK. S. (confidential), dated New Delhi, the 23rd April from 
Major General E. Wood. C.LE., M.C. the Addl. Sccy. to tlie Govt, of India, Department of 
Food, New Delhi, to LG. Pinnell, Esq., C.I.E., I.C.S., Director of Civil Supplies, Bengal, 
Calcutta. 

My dear Pinnell, 

I read with a good deal of interest the enclosures to your Letter No. 4507-DCS of the 16lh 
April' analysing the views of certain District Officers to the reasons for the present constriction 
in the supply of rice and paddy in Bengal. 

2. I note the steps which have already been taken to deal with the situation. These amount 
to the decontrol of the primary wholesale market and buying by Government at high prices, 
to be followed by discriminate buying at gradually diminishing rates. 

3. These measures are sound, so far as they go; but 1 am sure you will agree with me 
that they do not yet go nearly far enough, and that further measures-among them those which 
you have noted in your analysis are required, and required urgently. In this connection, 1 
attach a copy of a letter^ which I have written to Blair a few days ago and which you may 
have already seen. 

4. The Government of India, for its part, will do everything it can to continue the supplies 
which it has arranged firom outside. But although we can go on doing this for some time 
longer, you will be the first to realise that it must have a limit. It is, as it were, the application 
of artificial respiration, in order to enable the patient, as soon as possible, to breathe naturally. 
You will realise too that these supplies are not conceded by Bengal’s neighbours without 
difficulty since they do not like seeing surplases of which they do not in some cases even 
admit the. existence disappear into the Bengal vortex and that, in so far as these surpluses 
exceed what is provided under our Basic Plan for export to Bengal, they will have to be 
repaid. You know too diat we are as anxious as you are to remove local restrictions on normal 
inter-provindal trade, but the acl ’■■•vement of this in the Eastern Region may perhaps only be 
practicable vdien some semblance of normality is restored in Bengal. 

5. I should therefore be grateful if you could let me know as soon as possible, what positive 
steps are being taken by the Bengal Government to follow up your own ideas and ours, for 
the improvement of the situation. 

6. As I read the enclosures to your letter,* I was left wondering whether the fear of shortage 
"'as not perhaps greater among the officials than among the cultivators. If the cultivators are 
holding large stocks, as the result of an officially preached self-sufficiency campaign, they 
cannot fear present shortage for themselves; but they are not likely to disgorge diose stocks 
until the official can, with conviction, tell them that self-sufficiency can now safely give way 
to the idea of a sufficiency for all. It is necessary, therefore. I suggest to preach the gospel of 
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sufficiency to your District Officers, and for them to pass it on. There are good grounds for 
it; there is the fact that, in spite of the cyclone and crop disease in some areas and the loss 
of the Bunna rice, last year’s Bengal crop was an excellent one, and must have had a substantial 
carry-over (few people, even among cultivators, eat new crop rice), there is the fact of the 
Government of India’s planned Foodgrains Sufficiency Scheme; and there is the fact that 
supplies have been arranged and are steadily arriving from Bengal’s neighbour. Combined 
with the last point a word of warning to officials, merchants and cultivators would not be out 
of place, that when large imports from outside are made necessary because adequate internal 
stocks are being withheld, the situation will ultimately have to be faced of a glut, with an 
accompan)ing steep fall of prices for which those who are holding stocks now will onlv have 
themselves to blame. 

7. I am glad to see that failure to enforce recovery of rent and debts, and holding bv 
jotedars for profit, are given a high place in the acknowledged reasons for the present difficulties 
The remedies lie ready to the Bengal Government’s hand, and we hope that they will be 
applied with the greatest rigour. I feel, however, that reasons 7 and 10 among the ‘main 
reasons' listed by above are too low in the list, and that in order to persuade cultivators to 
bring their stocks out, very serious attention will have to be given by the Bengal Government 
in the next few weeks to the provision of police protection in hats and markets. I am sure 
that the present fear of looting, if the possession of saleable stocks is revealed, is one of the 
most powerful reasons operating to keep stocks underground. I also believe that political and 
subversive propaganda is an active and cogent factor, with the Midnaporc cyclone and the 
denial policy as weapons ready to its hand: and that the Bengal Government must u.sc every 
possible means of countering this, by attacking and confming on a large scale those who are 
likely to be its exponents. 

8. We all admit that this problem will not be solved until Bengal’s hidden stocks are prised 
loose and begin to flow freely of themselves. Example as well as precept will be required, 
and cannot the Bengal Government start with its khas mahal tenants? Mymensingh, for example, 
is not only a district of khas mahals but of big landlords. The Maharaja or Mymensingh, and 
Nawab of Murshidabad in respect of his Berhampore? Estates might also have the requisite 
aperients applied. If all these can immediately be persuaded, as also others in areas well 
distributed all over Bengal, to bring their stocks, under protection, to protected markets, whore 
they Will receive the prevailing high prices for them, their neighbours who should be made 
to realise that those prices will not stay high for ever, will not be slow to follow suit. One 
would suppose that the higher landlords could also be persuaded to work to the same end 
among their tenants. It will undoubtedly also be advisable to mobilize the support of the main 
dealers in Calcutta through the Trades Associations, and I wonder if you have considered the 
possibility of Government selling its grain to them for normal trade dfrtribution? 

9. I sincerely hope that, when new Ministry is formed, one of their first acts will be the 
organisation of province-wide mass meetings to preach the gospel od some such lines as I 

have outlined. ^ 

i 

(Copy to: The Hon’ble Mr Justice H.R.L Braund, Regional (Food) (fommissioner, Eastern 
Region, 2, Mangoe Lane, Calcutta. H.D. Vigor, Esqujre, Advifer to the Government 

of India, Food Depiutment, New Delhi. ^ 


I, 2 and 3. Not printed. 
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H.B.L. Braund to Maj. Gen. E. Wood, 
27 April 1943 


H.B.L. Braund’s memo - List of literature - Item No. 5 Nanavati Papers 
[NAI] Nanaveti Papers - File No. 57/1944 |NMML] 


Secraphone Message 


Appendix I 


To Warboard, New Delhi. 

To Wood, Food Department form Braund. 


No. 441582 
Dale 27.4.43. 
From WARM?, Calcutta. 


I UdsK. now the benefit of two days discussions with Vigor. Following is a summary of present 
position which I feel it urgent you should be made aware of. A letter follows. Calcutta for 
subsistence purposes alone requires twentyTive thousand maunds a day this I have succeeded 
with difficulty hitherto in getting from Orissa and the Eastern States. The Orissa supply on 
present basis comes to an end eaily May. The buying arrangements in Eastern states hold no 
certainty of continued supplies in assured quantities having regard to other commitments. ITie 
Bihar attitude is expressed by their Letter No. 3868 P.C., dated 5th April. ‘ Even therefore 
from the point of view of Calcutta maintenance alone the position after the first week in May 
is uncertain. Meanwhile in Eastern Bengal ^ supply during May has been arranged which 
may meet mere subsistence purposes but I aiv warned by Assam that I can get no more from 
the Assam Valley for months. Prices in East Bengal now range generally between Rupees 
twenty-three and twenty-seven with particular places as high as thirt)^-five. These are ugly facts 
which lead me to the conclusion which I feel it my duty to express that the reaction of 
provinces and States to the Basic Plan may be too unwilling and too late to achieve its real 
purpose or even to maintain Bengal. 1 feel that you should consider whether you should not 
apply in aid of your Basic Plan such immediate constitutional steps as may ensure, repeat 
ensure, its fulfillment by provinces in time and to the degree necessary or in the alternative 
to some other such measure as is urged by Vigpr below This message is based on my feeling 
which I ask you to believe is not in criticism of the Fasic Plan but is because of doubt whether 
its machinery will be sufficiendy speedy and sufficiently radical to carry out either your 
immediate or ultimate purpose in this Elastem Part of India where conditions are critical. I 
^ leaving Vigor to finish this message. Vigor adds first I have no faith in light of experience 
to date Central directions to provincial Governments of surplus areas in Eastern India will 
secure satisfactory procurement of rice. Second, provincial Governments cannot be fairly 
criticised for using according to their lights powers conferred on them by Central Government 
to prohibit exports. Third, only course likely to secure rapid movements of rice from surplus 
districts to deficit district in Eastern India is the constitution of free trade rice block over widest 
possible area. Fourth, Central government alone can establish this block in time, repeat in 
^e, to avoid disaster in Bengal. Fifth, two conferences with new Bengal Minister for Civil 
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Supplies indicate that new Government will ask for assurance from you that framing a poHcv 
they can reply upon Basic Plan operating to provide forthwith and in full planned allocation 
for his province as a whole. 


I . Not printed. 



Extracts from Afzal Hussains' minute — 
League ministry and the famine — End 


1943 


Muslim 
of April 


B.F. Report (1944-5), p. 195 


G-Into the Breach 


. . . 25. About the end of March 1943 the Ministry went out of office. For a month the 
Governor of Bengal was in charge of the administration. It was at this time that the Muslim 
league part)' was invited to accept responsibility, and a Coalition Ministry was sworn in on 
the 23rd of April. This was the most critical period in the recent history of Bengal and fhe 
ne' ' Ministry had to face the unprecedented problem of impending famine, during a world 
war, with imminent threats of invasion, lliere cannot be two opinions that in this crucial 
period an All-parties Ministry was obviously the only right thing. Various attempts were made 
to secure such a combination, but they proved abortive. Congress was in any case out of iU 
having refused to ‘co-operate’. 'Fhe Hindu Mahasabha was prepared to Join, but on the 
condition that the Muslims outside the Muslim I^cague had a share. 'Fhis tlie Muslim League 
was not prepared to accept. This blame must be shared equally by all the parties for thi.s 
impasse. 

On ‘looking back’ one cannot help feeling that the Muslim League Party took a great nsk 
in accepting office, so as to continue a parliamentary from of Government, at a time when it 
was evident that a terrible famine was approaching and formidable difficulties lay ahead. The 
difficulties were such as demanded for their solution undivided attention, vigorous action, full 
support and complete co-operation from everyone in Bengal and outside. They knew they 
could not obtain such full co-operation. On the other hand, when called upon to shoulder a 
grave responsibility, at the most difficuli period in the history of the province and country, a 
refusal would have meant abdication of all constitutional rights. It would have meant a desire 
to rule during peace and prosperity and to seek safety during trials and tribulations. 
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Extracts from B.F. Report (1944-5), pp. 50-1 


. . . 28. This scheme never came into effect. IDuring tlie further discussions between the 
representaUves of the Government of India and the Bengal Government, the provincial 
Government maintained their preference for unrestricted free trade. At the meeting held on 
the 10th May with the representatives of other provinces of the Eastern Region the two schemes 
were discussed. Opinion was not unanimous. Tlie Assam representative preferred ‘modified 
free trade on the assumption that it would enable Orissa to obtain supplies from the adjoining 
States. The Bihar representative considered both equally objectionable. He pointed out ‘that 
a probable result of trade would be that the scramble for supplies by Bengal buyers, with the 
resulting movement of enormous stocks from Bihar to Bengal, would make it impossible for 
the I^'hnr Government to guarantee food for its ow^n labouring population at a reasonable 
price’. The Government of India decided tliat some form of free trade was essential, and in 
view of the insistence of Bengal on unrest ricted free trade, abandoned their initial preference 
for modified free trade. Once again, the urgent need for a decision did not allow of the 
provinces being consulted. 'Fhe representatives of the provinces who attended the conference 
on the 10th May, had no opportunity of consulting their Governments as regards tlie relative 
merits of unrestricted free trade and modified free trade. 

29. The introduction of free trade led immediately to the invasion of the provinces of 
Bihar, Orissa, and Assam by a large army of purchasers from Bengal; in fact it began a week 
before. The Bihar Government have describee? :he position as follows: 

Tlie new policy resulted in large incursion of speculators, agents of big business, hoarders and small 
buyers from Bengal into all the markets . . . prices flared up almost immediately. Merchants, who had 
previously sold their stocks to Government tried to evade delivery by any means in their power because 
they received higher offers from Bengal buyers. The Bengal merchants or their agents went into the 
interior villages and offered fantastic prices, as a result of which the arrivals of supplies in local markets 
were extremely poor. Prices fluctuated almost from luAir to hour due to uild speculation, and ownership 
of goods passed through various hands before tliey actually moved. 

But it was not only private dealers who were buving. The provincial Governments were 
also in the m^ket The Bengal Government through their agent were making extensive 
purchases. Direcdy free trade was established, the Government of Bihar ordered their 1 rade 
Adviser and District Ofiheers to buy all available foodgrains; stocks in the mills were also 
bought or requisitioned. Purchases, however, had ceased by the end of June, as by that time 
prices in Bihar were above the maximum limits laid down by tlie provincial Government. 
ITie Government of Orissa Improvised purchasing agencies in every district. In addition they 
obtained stocks by the rigorous enforcement of the Foodgrains Control Order. Merchants 
from outside Orissa who, without obtaining licences from the Orissa Government, had made 
purchases were prosecuted and their stocks requisiUoned. By these means and by active 
purchases in the local markets the Orissa Government were able within a fortnight to acquire 
several thousand tons of rice at reasonable prices. 
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In Bihar« the food situation deteriorated rapidly on the introduction of free trade, and in 
order to prevent wide spread distress and panic, the provincial Government opened departmen 
tal shops for the supply of foodgrains at concessional rates to low-paid Government seivant!^ 
and the essential services, and ‘poor* shops for relief to the poorer sections of the community 
The Government of Orissa have described the effect of free trade as follows: ‘it was undoubtedly 
the greatest factor in causing high prices, hoarding, and the unavailability of foodgrains to 
consumers in the latter part of 1943. ... It caused the disappearance of rice from the local 
markets and led to serious maldistribution and economic maladjustments’. 

30. Free trade led to serious disputes between the Bengal Government, their agent, and 
other Bengal traders on the one hand and the Governments of Bihar and Orissa on die other 
Bengal traders were loud in their complaints of the treatment they were receiving botli in 
Bihar and Orissa, and the agent of the Bengal Government complained that his staff was 
subject to many forms of obstruction in both the provinces. It was asserted that in Orissa 
stocks had been requisitioned in order to prevent them leaving the province. The Bengal 
Government joined in these complaints and asserted that other provincial Governments were 
doing their best to prevent rice leaving their provinces. In short, the allegations were tliat free 
trade was not being allowed to operate. These did not go unchallenged. The Bihar Government 
in a letter to the Central Government dated the 4th June 1943, denied emphatically that they 
had placed any obstruction whatsoever in the way of free trade: nor were they aware of any 
obstruction on the part of their officers. 'Ihey added that should any specific case of obstruction 
be brought to their notice they would of course take necessary action and rectify the mistake 
anu in conclusion drew the attention of the Government of India to ‘the probability of such 
charges being made by merchants and speculators from outside the province who, in collusion 
with the sellers whose stocks had already been bought by the provincial Government’s 
purchasing organization, are anxious to get 'Control of such stocks by any means’. The Orissa 
Government maintained that the requisitioning undertaken in the province was confined to 
stocks bought by unlicensed dealers. Fortunately the dispute between the Goveinment of 
Bengal and the Orissa Government in regard to requisitioning was settled amicably in 
September 1943. 



The Viceroy to the Governor of Bengal 


Linlithgow Collection 
(NAI - Acc. No. 2336) 


To 

H.E. Sir John Herbert, G.C.I.E., Governor of Bengal. 

The Viceroy’s House, 
New Delhi. 
May 6th, 1943. 

My dear Herbert, . 

Looking back through your fortnightly reports I have noticed a point vdilch you ta e in 
paragraph 9 of your report of 13th March' on which I mi^t perhaps say a word. It is e 
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suggestion that it is a pity that Section 57** of the constitution Act does not apply Ui a crisis 
arising from shortage of supply, and that the Act apparently provides no sanction in such 
a crisis, since Section 93 is not available so long as any stable alternative to th*. Ministry in 
office remains, and in any case one does not necessarily want to take over the whole field 
of administration in order to meet the special requirement of food. You suggested in the 
same paragraph that it looked as though the best thing would be for you to deal as much 
as possible directly with the Minister concerned and to eliminate the cabinet and other 
Ministers so far is constitutionally possible, explaining the reasons for this course to him and 
to the Cabinet 

2. The whole position has of course changed since that letter was written, for your old 
Ministers have gone and the new Ministry is pledged to tackle the food situation in Bengal 
effectively. But the issues you raise are of some importance and 1 think I should let you know 
my views about them. 

3. I am doubtful in the first place (trea^ng this issue as a general question) as to the 
wisdom of a Governor dealing as much as possible witli the Minister-in charge and eliminating 
the Cabinet. I think that exception could properly be taken to that on the ground that it was 
not uiiiy opposed to the principle of joint responsibility underlying the constitution but that 
from the practical point of view it was also to be deprecated. There is the obvious nsk that 
in any decision taken, the Ministry as such would, in the events under discussion, disown 
responsibility and that the Governor, instead of easing his own position, would find that he 
had merely created difficulties for himself by any such arrangement 

4. On the other point which you have mentioned, there is in fact a fundamental difference 
between the treatment of revolutionary activities for which special provision has b^^en included 
in Section 57 and the food situation which arises primarily out of the war. The object of 
Section 57 of the Act of 1935 was to arm the Governor with powers which will ensure that 
measures taken to deal with terrorism and oth''i activities of revolutionary conspirators are 
not less efficient and unhesitating than in the past, and it was thought necessary because of 
the great importance of the issues at stake and because the consequences of half-hearted action 
for even a short period of time might be so disastrous tliat the Governor must have a special 
power over and above his special responsibilities to take in his own hands the discharge of 
this duty if circumstances at any lime made it necessary. 

5. ^e problems of food and supply stand ot course on an entirely different footing. ITiey 
arise in an acute form solely as a result of the war situation, and one may reasonably hope 
that with the conclusion of the war those difficulties will become much less if indeed they do 
not, as one hopes that they may, disappear entire!) These are, in other words temporaiy 
difficulties arising in the course of tlie day-to-day administration for which no provision could 
possibly be included in the Constitution Act. Apart from that, even if it were possible for a 
Governor to take the administration of these subjects into his own hands, he would find it 
administratively difficult as I see it to deal with them in isolation. As it is, these matters are 
now being dealt with on allTndia basis, and it is on that basis that a solution can be found. 
I'or practical purposes I should have expected that it would be found that a Governor has 
ample power to keep his Ministers on the right lines by virtue of his special responsibilities 
for the prevention of any grave menace to the peace and tranquillity of the province and for 
securing the execution of orders or directions issued to him by the Governor-General in his 
discretion. Success can be obtained in those matters only by the willing cooperation of the 
^nisters on whom rests the primary responsibility for dealing with the problem; and I am 
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sure that it would not be sound that on first encounter with serious difficulty a governor should 
resort to break down provisions which are intended to be used only as a last resort 


Yours sinceiely 
iJnlithgow. 

I Not printed. 

2. See fool note No. 2 for Doc. No. 1 1 . 



Free trade in eastern zone 18.5.1943 


Extracts from B.F. Report {194^t-5)» pp. 93-4 


50. Free trade came into force in 18th May. We have described in Section C of chapter Vll 
why diis policy w'as adopted, how it worked, and the results it produced. In earlier sections 
of the present Chapter we have explained why, after the fall of Bunna, it was impossible 
under free trading conditions to ensure the distribution of supplies of rice at reasonable prire-s 
in Pengal and the other main rice producing provinces. It is, therefore, clear to us that the 
decision to introduce free trade into the Eastern Region was a mistake. It could only result, 
not in the solution of the food problem in Bengal, but in the creation of similar conditions in 
other areas of the Eastern Region. We have.little doubt that if free trade had been continued 
for a longer period it would have caused widespread distress and starvation among poorer 
classes in those areas. Indeed, by the middle of July prices had risen very steeply in the Eastern 
Region outside Bengal, and had reached a level which was placing food beyond the reach of 
the poorer sections of the population. It has been alleged that the provincial Governments 
and their officers look steps to prevent rice being despatched to Bengal. We have ourselves 
little doubt that there was obstruction to purchases and removal of rice in certain areas. But 
we do not think that this made any serious difference to the Bengal situation as a whole. As 
we have said, free trade, while it could not solve the problem in Bengal, was in the conditions 
then prevailing, a measure calculated to cause a steep rise in prices and consequent severe 
distress in buying areas. ITie attitude, helpful or othen^e, of the province concerned was not 
material to the success or failure of free trade. 

51, We must again ask the question: what was the alternative? TWo courses were at the 
time regarded as open. One was ^unrestricted free trade’ and the other ‘modified free trade 
We have described the difference between these two courses in paragraph 27 of Chapter VII. 
‘Modified free trade' meant the continuance of the Basic Han, with the Important modification 
of .substituting an officer of the Central Government for the provincial Governments of the 
Region as the authority responsible for controlling interprovincial moviments. As between the 
two proposals, the advantages of ‘Modified free trade’ were so obvious that we consider it 
unfortunate that the Government of India gave up their initial preference for it on the insistence 
of the Government of Bengal. We appreciate die anxiety of the Bengal Government to secure 
as large a quantity of supplies as possible, but we feel that they failed to realize the 
of securing control of all the supplies brought into Bengal from outside the province. Mo 
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free trade’ would have enabled such control to be exercised for all purchases would have 
been made under permits granted by an officer of the Central Government, 'llit Government 
of Bengal would have been able to control not only places to which supplies were sent, but 
also the prices at which they were sold. Further, the licensed traders could have been allotted 
different areas in which to make their purchases, and in this way competitive buying would 
have been avoided. Lastly, the serious disturbances in the markets of the buying areas caused 
by unregulated purchases during the free trade period would not have occurred. These 
advantages were lost as a result of the choice of ‘unrestricted free trade’. 

52. One of the most unfortunate results of free trade was that it evoked hostility to Bengal 
in the Eastern Region. We have already described the charges and counter-charges which 
were made at the time and need not repeat them. They were the inevitable result of the 
attempt to extract the maximum amount of rice in the shortest possible time, without regar d 
to its effect on prices and supplies in the areas outside Bengal in which purchases were made. 
One particular cause of ill will and hostitity was the feeling that it was not the Bengal 
Government or the people in need who reaped the benefit, but the traders themselves. 'Fhis 
was true enough as far as private traders were concerned, for prices did not fall in Bengal. 
'Il'.c same allegations were, however made and repeated before us with regard to the purchasing 
agent of the Bengal Government. At this period the buying of rice on behalf of Government 
was entrusted to a firm of rice merchants in Calcutta.' It was publicly alleged at the time that 
control over purchases made by this firm was' inadequate and that undue profits were made 
by the firm or its agents at the expense of Government. We have given the matter our most 
careful consideration but have had no opportunity, within the time at our disposal, of making 
a detailed inquiry. Accordingly previous to the submission of this report, we have recom- 
mended to the Government of India the investigation of certain accounts and other question 
relating to those transactions. We feel that tfip matter needs to be cleared up in tlic interests 
of the Government of Bengal and the public, .".nd in order to promote confidence in food 
administration in Bengal. 

1. lliis refers to Ispahan! & Co. — Fxi. 


*1 Propaganda of the Centre and the Government of 

-1. c!/ • Bengal criticized (April-May 1943) 

Extracts from B.F. Report (194+-5), pp. 98-9 


68. We have already expressed the view that the propaganda policy followed during April 
and May 1943 by the Bengal Government with the support of ffie Central Government was 
misguided and that it would have been better to warn the people fully of the danger of famine. 
As regards the mapplicability of the Famine Code, it is centrally true that the relief measures 
feasible in the circumstances were very different from those prescribed in the Code. Local 
officers would have required guidance in the unusual circumstances and the provisions of the 
Code would have bad to be modified by special orders such as those issued to District Officers 
in August. Nevertheless, we believe that the declaration of famine would have been a^nded 
with certain advantages. It would have led to the appointment of a Famine Commissioner 
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with plenary powers over relief, who would presumably ako have assumed control of food 
supplies allotted to the districts. It would have simplified administrative and financial procedure 
and removed the uncertainty with regard to such procedure in dealing with problems of relief 
which we believe existed to some extent in 1943. Under the Codes, District Officers are 
required to make fi'equent and detailed reports about the situation in their districts; if the 
Code had come into operation during the premonitory stages of the famine, the Government 
might have obtained earlier, clearer information about the extent of the famine and the numbet 
of people in need of relief. Finally the declaration of famine might have quickened public 
sympathy, both within and without the province, and focussed the attention of other provinces 
on the plight of Bengal, and her need for assistance, at an earlier date. 



The Viceroy to the Governor of Punjab 
(June 1st, 1943) 


Linlithgow Collection 
[NAI - Acc. No. 2226] 


To 

H E. Sir Bertrand Glancy, K.C.S.I., K.C.I.E., 

Governor of the Punjab 

My dear Glancy, 

Many thanks for your Letter No. 451 of May the 29th.' 

3. I share your anxieties about the food situation. Although there has been a decline in 
the price of wheat in Lyallpur, and I think I saw a rate of under Rs 10 quoted at the end of 
last week, I agree that with the very heavy demand the price is not likely to drop much. If 
only we could persuade the cultivators to put on the market the usual proportion of their 
produce all would be comparatively well, but it is going to be extremely difficult to persuade 
them to do so. .Meanwhile as you say the situation is becoming very difficult in the towns, 
but the recent measures against inflation have achieved at least a temporary success and wc 
shall do what we can to keep up the pressure. I have written to you separately expressing the 
hope that your Government will take all possible steps in the same direction. 

Yours sincerely, 
Linlithgow 


1 . Not pnnced. 


<»• 4 * •«> 
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Effect of free trade - Braund’s memo 


list of Literature - Item No, 5, Nanavati Papers 
[NAI] Nanavati Papers - File No. 57/44 [NMML] 


Eastern Region Confidential 

Report under para 4 of Government of India Confidential Letter No. D.O. 540/5, dated 28th 
May, 1943. 

Dated the 6th June, 1943 

First Report 

1 . 'Oiis is the first of the series of biweekly reports under paragraph 4 of the above mentioned 
letter. 1 propose, therefore, to make it a concise summary of the present situation. Future 
reports will, 1 hope, be shorter. 

The Charge of Free Trade 

2. The change to fi-ee-trade in the Region was made on Tuesday the 18th May. The weakness 
of the Basic Plan was that it overlooked the forces of self-interest and lacked any sanction to 
overcome them. It was by this time only too obvious that the principle of cooperation between 
units, on which the Basic Plan was founded, had as far as this Region was concerned, failed, 
having degenerated first into a contest between ;lie Centre and the Provinces upon the Basic 
Plan figures themselves, and finally into an attit<..>ie of non<ooperation which made it clear 
that other forces would have to be enlisted if the flow of foodgrains was ever to be restored. 
It was at this stage, following a visit of the Hon’ble Member and General Wood to Calcutta 
on the 7th May, that the decision was taken to try to revive the forces of trade under a full 
fi'ee trade policy within the Region, excepting the Assam Valley and certain Eastern States. 

Summary of the Situation in Bernal - March to May, 1943 

3. Throughout this period the situation in Bengal had progressively deteriorated. From the 
middle of March until the Middle of May Calcutta itself had been supplied on a day-to-day 
footing partly fix>m its small purchr-^es within the Province at mounting prices and partly by 
supplies brought in fit}m Orissa and, in small quantities, from the Eastern States. Besides that, 
some 3,500 tons were all that could be procured from Assam for East Bengal. By the beginning 
of May prices had reached an average of Rs 25 a maund throughout Bengal, with pockets of 
starvation in Blast BengaL where prices rose to Rs 40 a maund and more. Rice and paddy 
were coming into Calcutta in ever decreasing quantities. The rice ration for the seven hundred 
thousand industrial workers in Calcutta was in May reduced by half and, for the half so 
forfeited, aUa was substituted for rice. The mining concerns in Bihar and Bengal reached the 
point of threatening to withdraw all but their safety men. The Railway could not obtain 
supplies. In the Tata industries at Jamshedpur the position was very grave. Everywhere the 
story was the same, that die supply, under the system by which everyone was to^je fed firom 
suppUes secured by Government, had failed. Meanwhile, in diis state of hand to mouth 
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existence, no progress at all was being made with the larger problem of curing the economic 
stoppage of supplies within Bengal itself. The Ministry in Bengal collapsed and after a short 
interval a new one took its place, but had so far had no time to make its presence felt, though 
there were signs that it was approaching the problem with some degree of energy. 

Confusion between 'Supply' and 'Price' 

4. I desire at this stage to make the comment that it was not yet realized in this Region that 
‘supply’ was paramount in importance to ‘price’, 'fhe tendency had been to become mes- 
merized by ‘price’. 

The root cause of the failure of Bengal’s procurement under the Basic Plan was, and still 
is, its timid policy within Bengal itself under the influence of the bogey of ‘price’. This too 
coupled with protective individual instincts, has been equally the cause of the failure in the 
other Provinces, Prices will never ease until supply has been secured; while supply will never 
be restored as long as ‘Price’ is treated as the dominating factor. Even ‘free trade’ cannot 
succeed without initial, though temporary, rises in price levels. This circle is a vicious one, 
but it has always been ‘Price’ that from the very beginning has limited the horizon in the 
Region. This resulted first in the strangling of trade itself through a network of protective 
barriers, and then in Provinces being too frightened to take measures bold enough to undo 
the damage done. 

Summary of Position in May 

5 That, in the briefest language, was die situation in mid-May. The ‘trade’ itself in food grains 
had completely withered up. As a substitute, the Basic Plan on the footing of voluntarv' 
cooperation had also failed, partly, through the fear of Provinces that strong ‘procurement' 
would drive up prices, and partly because, of the striedy individual oudook of each unit. Tlie 
situation in Bengal had steadily deteriorated and its diminishing supplies bodi from witliin 
and without had long since passed the danger line. It was in these circumstances that, after 
considerable deliberation, full free-trade was decided upon as the only remedy holding a 
prospect of success. 

The Reaction to Free-trade 

6. I believe that measure, not only of the justification for that step, but of the complete failure 
in this Region of the cooperative principle of the Basic Plan, is to be found in die reaction 
free-trade instandy provoked in the surrounding Provinces. In the first few days free-trade 
showed that it could do what the principle of cooperation had not achieved in months. Four 
or five lakhs of maunds were bougbf In the units of the Region and merchants were once 
more ready to trade-to trade, it is true, at high prices, but, nonetheless, for the first lime to 
trade. Merchants, in reliance on free-trade and unrestricted movement, were once more alive. 
Prices in Bengal on the first day dropped by some four rupees all' round and a salutary 
nervousness prevailed. I propose now to deal with the units of this Rigion one by one. 

7. Assam 

(1) The Assam Valley was exempted from the fiee4iade decision biK^ausc 
^e Army. It was unfortunate, and the subject of some complaint wh^ I visited Assam, that 
this was not made clear wdien the first announcement of five-trade was ^ade. Possibly 
reason, and possibty for purely sympathetic reasons, prices in the AAam Valley for paddy 
have risen steeply. For foe past week paddy has been coming out fidrly fivefy under the 
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influence of price. It is, nevertheless, true that in the Assam Valley Messrs. Steel Bros. Ltd., 
who are the purchasing agents, have not the resources in personnel to reach jut far enough 
to make their buying really effective in this very difficult area. If the Army feels the need for 
faster buying, they will do well to strengthen the hands of Messrs. Steel Bros. Ltd., by releasing 
temporarily as many of their technical personnel; from the Army as can possibly be spared. 

(2) In the Sylhet Valley, I am satisfied from personal enquiries that the ffee-trade decision 
provoked from the Deputy commissioner and his subordinates a reaction which led to their 
adopting measures through the police and by exerting pressure on merchants, to prevent 
Bengal traders both from making contracts and, where they did, from moxing stocks, vide 
die Minutes of the Meeting of the Economic Advisory Board held at Shillong on the 22nd 
May, 1943. Whether this was encouraged, or connived at, by Government I am not prepared 
to say But I am prepared to say that the Government, in anticipation of free-trade, had, in 
the few days before the 18th May, taken measures to ‘freeze’ stocks by measures of its own 
and in some cases by requisition. 

(3) The effect was that, in the initial period following the introduction of free-trade, Bengal 
tiaders who went there in numbers prepared to buy, found themselves faced with many 
diffie J^ies. But they succeeded in making considerable purchases. It is too early yet to say 
what the real effect has been. '^The waters of the rivers arc not quite high enough to allow free 
movement In another few days they will have risen, and tlien free-trade will, it is hoped, 
become a reality; not necessarily because it will be welcomed, but because it can't be stopped. 

(4) In the meanwhile, the As:»am Premier has given his assurance to the Bengal Premier 
and to me that his Government has no intention of hindering free-trade in the Surma Valley. 
He has engaged himself to address District Officers to the same effect. A public statement has 
been given to the press embodying this assurance. On the whole, in Assam there is at present, 
no insoluble problem and it remains now to see what happens. The Boro crop there has 
admittedly been a ‘bumper’ one — the best r)robably ever known — amounting to not less 
than 98,000 tons in terms of rice. Of this some 12, (XX) tons goes to Bengal in the form of 
wages to its reapers. Of the remainder not less than 50, (XX) tons should be surplus open, 
subject to transport difficulties, to the influence of free-trade. 

(5) To take full advantage of this favourable situation, the Bengal Government should at 
once send an officer or officers into the Surma VaUcy to assist its traders with advice and transport 
help. TTiis has been agreed to by the Assam Government. I suggest that the Bengal Government 
should set up collecting centres at the Steamer Ghats in Bengal to which traders can bring their 
paddy in country boats and whence onward transport can be made available for them by 
arrangement with the steamer companies. Some Gt vemnient help of this kind will assist the 
merchants in their attempts to move purchases and I recommend it to the Bengal Government 

(6) I hav.e no more to say about Assam for the present. Tlie position in the Surma Valley 
is not intrinsically unsatisfactory and is open to be exploited to the full by free-trade. I visited 
His Elxcellency the Governor of Assam from the 2nd to the 4th May, and have promised at 
his request to go there again on the 12th July for the next Economic Advisory Board Meeting. 

8. Orissa 

(1) The facts here are too well known to need more than a summary. From the 19th May 
onwards there were reported to me a series of ‘incidents’ in Orissa from everywhere, including 
Sambalpur, where free-trade merchants were in operation. These reports gave rise at first to 
suspicion, and finally to a certainty, of: 
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a) Deliberate requisitioning at less than free trade prices under Rule 75 (a) of the D.I. Rules 
by Orissa Government Officera of stocks iu:tually contracted to be sold to, or already in 
the hands of, Bengal merchants; 

b) Requisitioning at less than free-trade prices of stocks in the hands of Orissa merchants 
themselves to prevent export; 

c) Pressure on merchants to sell to the Orissa Government at less than free trade prices 
rather than to sell for export; 

d) The 'sealing’ and 'seizure’ of stocks to prevent sale and movement; and 

e) The prevention of movement 

(2) I regret that I caimot agree with the conclusion stated in the Secraphone Message 
No. 7675 dated the 25th May,' 1943 addressed to me by the Department that these instances 
which are still continuing, are the normal outcome of a policy decided upon before free-trade 
came into existence and have not been prompted by an intention to defeat free-trade. Ihe 
facts, to my mind, proved beyond any doubt the deliberate intention for reasons of self-interest 
to frustrate free-trade in Orissa at any cost 

(3) At the conference at which the Hon’ble Premiers of Bengal and Orissa, with die 
Hon’ble Minister of supply of Bengal and the Secretary of supply of Orissa, met, in my 
presence, in Calcutta on the 29th May, it was with candour admitted, and indeed repeated, 
by the Orissa representatives that the Orissa Government intended to stock its Districts, to the 
satisfaction of its individual District officers, by methods of requisition, if necessary, to which 
free *rade would be a subordinate consideration. It needs little imagination to perceive what 
will be the attitude of the individual District Officer himself and of his subordinates under 
such a lead from responsible Ministries and Officers of the Orissa Government itself. At this 
conference every proposal to release requisitions already made was rejected. 

On the other hand, the Orfesa Government are prepared to take the fullest advantage of 
the reopened frontiers between itself and the Eastern States. Though they complain that no 
supply has reached them yet, it is difficult to believe that Orissa merchants have been idle on 
these old established routes of trade. If, as I have little doubt they will, these trade routes 
reopen (if they are not already open) then Orissa rerqn the full benefit of the 'heads I win 
and tails you lose’ policy with which its so far successful defiance of free-trade into Bengal 
presents it 

Finally, it has to be observed that Orissa is not content to claim protection from the trade 
for its cyclone affected areas only. From the latest public pronouncements of its Ministere, 
from its telegraphic and other communications to the Government of India and from its 
avowed intention expressed at the conference in Calcutta, it intends to extend its claims 
throughout the Balassore, Cuttack, Puri and Sambalpur districts (virtually the whole rice 
producing area of Orissa, so far as export to Bengal is concerned); and in default of submission 
by me, it will presumably continue ffie same methods of successful firusttation as are now in 
vogue by continuing to take the law into their own hands. 

(4) There is no exaggeration that I know of in the foregoing account of the situation in 
Orissa. I regret to say that it amounts in my view to a calculated defiance of free trade. So 
far it has succeeded only too well. With the exception of Sambalpur, wdjiere there has been 
some sUg^t relaxation of restriction upon movement by District officers (bat only upon terms), 
it has succeeded in firustrating free trade Into Bengal altogether. Bengal marchants, who found 
willing sellers In Orissa, have been deprived of their purchases by executive action in open 
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defiance of the Government of India’s orders. They have suffered losses: and, worse still their 
confidence in fi:ee trade throughout the Region has suffered a blow from which it wUl not 
easily revive. 

(5) I regard the case of Orissa as the test by which free trade will either succeed or fail 
throughout the Region. There is no altemaUvc to free trade now. And I hope, therefore, that 
I may without impropriety observe that in my view the whole food problem of Eastern India 
and perhaps other vital issues of the future ^ depend on the handling of this case in Orissa 
now. I go this much further, and say, that I see no hope from the experience now gained 
that ‘appeasement" will succeed. By this I do not mean that a case should ever be ignored, if 
made by proper methods by Orissa, for protection, where protection is proved \o be needed, 
as for instance, in the cyclone affected area of Balasore. 1 made that point clear in my dealings 
with Orissa. But long before we reach that point we have to deal with a situation which is 
nothing short of open defiance of the Centre by a provincial Government and by its individual 
Officers. I desire to give you my assurance that, though I have felt it right, in a confidential 
communication of this character, to express a considered view in unequivocal language, I 
have by any thing I have said or written in any way compromised the Government of India 
should it disagree with me. I can only repeat that issue reaching far into the future depend 
upon the firm and correct handling of the situation in Orissa, 

(6) I can see no useful purpose in my going to Orissa now. Indeed, I see some danger. 
The issues are, I think, now too clear to admit of compromise. 

9. Bihar 

(1) It would in my opinion, be an injustice to Bihar to say that the same issues as yet arise 
there as in Orissa, though many cases of preventive action by individual district Officers have 
been reported. 

I have had several telephone talks with Mr Ansorge, the Governor’s Advisor in Bihar. I 
am gong there immediately myself. The Hon’ble Mr Suhrawardy has just returned. My view 
is that in Bihar the problem differs from that in ' Orissa because what obstructive action there 
has been has sprung, I think, from the spontaneous protective instinct of the individual district 
official, and not from a policy approved and fostered by the Government of Bihar. Bitterly 
as Mr Ansorge and Mr Williams disapprove of the assessment by the Government of India 
of Bihar’s resources and narrow as, in some ways, their views on their duty to their neighbours 
have been, I sincerely believe that they arc loval to the policy of free-trade. The cases of 
obstruction (I know of no cases of actual requisition) in Bihar I have taken up one by one 
and, so far, I am meeting with a reasonable attempt by the Bihar Government to investigate 
them. I take a very different view, therefore, of matters in Bihar from the view I take of the 
situation in Orissa and I am much nore hopeful of an ultimate solution. 

(2) In a personal letter written by me to H.E. Sir John Herbert, I expressed the hope that 
he would find occasion to meet the Governor of Bihar. In a personal reply to me, Sir John 
(who I may now say takes an exceedingly grave view of the situation in Bengal) was inclined 
to treat Bihar, as in the same class as Orissa and to take the view that any form of appeasement 
would be, not merely useless, but dangerous. In the case of Orissa, I agree but in the case of 
Bihar, I certainly do not I have, therefore, seen Sir John Herbert in Calcutta on the 5th June. 
He has now left the matter in the hands of H.E. the Viceroy. 

(3) I am g^ad that steps have been taken from Delhi to impress upion Provinces that their 
ultimate responsibilities to their essential personnel have not been wholly released by free-trade. 
TT'is is a question of academic interest into which I do not propose to wander whether this 
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responsibility arises from a de-jure obligation of every Government in a last resort towards all 
its subjects or from a special national responsibility imposed by the circumstances of war. 

10. The Eastern States 

There is little to say here. That little I can summarize; 

(1) Messrs H.K. Dada have declined to continue as the purchasing agents in the eight 
e.xceptcd States, for the purpose of procuring the export needs of Cochin, Travancore and 
Ceylon. This gives rise to a situation upon which I have addressed the Hon’ble Somerset 
Buder. The situation now arising will require to be met and will afford an opportunity of 
correcting the position, vis-a-vis the President of the Eastern States, into which, I feel, it has 
never been sufficiently appreciated by the Department, I was forced by circumstancc.s in the 
early stages of the crisis and from which I have not since been able to escape. 

(2) Purchases in the Eastern States have been coming into Calcutta fairly freely according 
to railway accommodation being available. Raigarh and Mayurbhanj have been ‘ringed oif 
by the Resident, with my consent, as ‘exhausted’ States pending further examination of their 
position. The fact remains that in two weeks of free-trade more has been produced from three 
or four of the Eastern States than from the whole Agency during tire ten weeks of Messrs. 
H.K. Dada’s monopoly purchasing. 

11. (1) To summarize this report upto this point, it is my belief that the key to the whole 
problem of the rice and paddy supply of this Region now lies in Orissa. I believe that failure 
there means, now and in the future litde short of disaster. I cannot think that any fomi of 
appeasement can succeed. On the other hand, in Assam and in Bihar 1 believe there .ire 
misunderstandings which can be cleared away by patience and diplomatic methods. 

(2) To one other thing I desire to draw attention. Nowhere, as far as 1 know, has the 
danger of free-trade of which so much has been heard in Orissa, Bihar and Assam given ilse 
to actual disorder. At least, no cases have been reported to me. 1 believe that to be significant 
of some exaggeration of its anticipated dangers. But if disorder has to be met, I should prefer 
that course now to a surrender in Orissa. I do not, however, think it very likely. 

12. Bengal 

(1) In Bengal the position is precarious, llie ‘emergency’ supplies from the Punjab have so 
far failed, while from the Central provinces a maximum of 3,000 tons will have arrived within 
the four week period. Millets from the United provinces have been secured. But for the 
obstruction to free-trade, I do not think this would have much mattered as a great deal would 
have come in. But, in the circumstances, this failure, coupled with the wheat failure also, is 
very serious. 

(2) Bengal Ministry has started its ‘food drive’. It is meeting with some success and the 
peculiar thing is that there is in Bengal today, not, it is true, any collapse in prices, but a 
definitely downward psychology. The strategy had been well timed. If free-trade had been 
allowed to operate, I have no doubt that the food and anti-hoarding drive within Bengal itself 
would have accomplished the rest 1 understand that all MiiUsters are abbut to tour the District 
of Bengal during the next ten days as part of the anti-hoarding and grow-ipore-food campaigns, 
'rhe Bengal Government is, I think, now displaying considerable ene^^, although it is still 
holding back from the active operation of purchasing organisation Benj^ itself. 

■ H.B.L.B. 

llie only qualification which, in the lij^t of further experience at this distance of time, I 
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inclined to introduce in this account of what happened during the first 3 weeks of free-trade 
would be possibly slighdy less generous to Bihar and rather more indulgent to Orissa. I still 
bear in mind that it was Orissa alone that came to the rescue in the critical days of March. 

29. TTiough the report in the preceding paragraph gives a fair picture of the working of 
the early days of free-trade, the reaction in the Provinces deserves expansion botli because of 
its ultimate effect and because of its constitutional implications. The government of Bihar on 
the 4th June, 1943 entered its formal protest in its Letter No. 7915-PC of dial dale to the 
Department of Food, New Delhi (Appendix O).^ The Orissa Government by a telegram dated 
the 17th May 1943 (Appendix P)*^ had already made their protest, contemplating die most 
serious effect in their protest, on their own distressed areas adjoining Midnapore. On the same 
day the Assam government had protested against the inclusion of the Surma Valley. What 
actually happened it was only possible to find out later. In Orissa, it now seems certain that, 
following the conference in Calcutta on the Kkh May, at which the intentions of the Government 
of India were disclosed to the Supply Secretaries of the Provinces, the Government of Orissa 
took extensive and immediate steps to prepare and put into force a policy of wholesale 
requisition, notwithstanding the limitation of their powers imposed by the Government of 
India by the letters of the 27th March and 17th August 1942. To what actual extent .stocks 
were requisitioned prior to the 18th May, 1943 (the actual date of the intioduction of free 
trade), we have no means of knowing. But we do know, from subsequent data, diat immediately 
after the 18th of May, ten lakhs of maunds were ordered to be requisitioned by the Orissa 
Government and by its officers in the Cuttack District, four lakhs of maunds in the Balasorc 
District, nearly the same amount in the Puri District, and a small quantity in tlic Ganjam 
District making altogether requisitioning orders upto a total of eighteen and a half lakhs of 
maunds, or some 65 tons. To what extent the same thing occurred in Bihar we have no such 
detailed information; but we do know diat, whether by official requisitioning or by the 
independent action of local officers in ‘freezing’- seizing and preventing from movement tlie 
purchases of Bengal traders, the full effect of free oade was forestalled. It is probable that the 
actions of these two Governments (or of their officials) tliemsclves contnbuted to the rises in 
price which took place. Free Trade was not allowed to operate. It was not a matter of free 
bargain and sale. It was a question of Bengal purchasers finding sellers who for the highest 
consideration possible, were prepared to take the risk of having their goods confiscated in the 
form of requisitioning at prices which in effect, were far bclow^ the free-trade value. Not only 
was resort had to formal requisitioning, but the purchase of Bengal merchants were often 
seized and deliberately prevented from movement I have a letter from the sub-office Manager 
of the Metropolitan Insurance Companies in which he says that the Railways were ordered 
by the local Government not to book any rice without previous sanction either of the District 
Magistrate or the Sub Divisional Magistrate. Meanwhile, the office of the Regional Commis- 
sioner was flooded with complaints' of every kind from traders in Bengal of the treatment they 
were receiving in both Orissa and Bihar. It would take too long to set these out in detail; but 
Aey can be verified from the Regional Commissioner’s files. 'Fhe Bengal Chamber of 
Commerce and the Indian chamber of Commerce made similar complaints. Messrs M.M. 
hpahani Ltd., who were acting as the agents of the Bengal Government, complained that they 
were meeting with every form of obstmetion and that the attitude of tlie District Officers was 
that they were determined to prevent ‘free-trade’ in every possible way. Some of the agents 
of Messrs Ispahan! Ltd., were arrested in Orissa on charges under the Foodgrains Control 
Order. The agent of Messra H.K. Dada was arrested and kept in custody without bail. ^Fhese 
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measures, it is thought, were going on, in vaiying degrees, throughout the Provinces of Orissa 
and Bihar; but specific cases were more marked In Orissa. There is no doubt the introduction 
of 'firee-trade' had brought about something like a revolt in the Provinces against the orders 
of the Centre, whether the inspiration for it proceeded from the Provincial Government itself 
or firom the initiative of its junior officers. In the Surma valley of Assam difficulties were being 
experienced, though not quite on the same scale as in Orissa and Bihar. 

"Fhat is the briefest possible picture of the reactions of the three provinces to 'free-trade' in 
the Eastern Region. It was one of the reasons why Tree^de’ failed, though, as had already 
been admitted, it cannot be said with certainty that, in the conditions of 1943, it could ever 
have fully succeeded. But in spite of all this, on such calculations as it has been possibh; to 
make, it has been estimated that the eight weeks of active life of 'firee-trade' yielded but little 
short of a hundred thousand tons of foodgrains for Bengal and saved the immediate situation 
in Calcutta. In a subsequent report made by the Regional commissioner to the Government 
of India on the 26th July he said. 

While it is recognised that the enforced resort to ‘regional free-trade’ in Bengal on the 18th May, 
and the irregular executive resistance it provoked, and is still provoking, in the surrounding Provinces 
of the Region forced up prices in those Provinces to intolerable levels (but never as high as tliose in 
Bengal), it is a fact which is now universally recognised that it saved the situation in Bengal in May 
and June. And (he proof is to be found in the fact that we are entering the state of siege imposed by 
the present break in the East Indian Railway equipped with approximately eighteen days supply of 
rice in Calcutta, which compares \%ith twenty-four hours supply early in May. That fact is interesting, 
tlMUgh I am the last person to refuse to recognise that this caused difiEiculties in the surrounding paj t.s 
of the Region (to which nevertheless, tlieir own resistance contributed or to use it to advocate a 
continuation of ‘free-trade’, as the only solution to the problem, in the face of opposition. 

It is an interesting comment on the situation that the Regional Commissioner should have 
been willing to congratulate the Government of India that it was fortunate that the second 
greatest city of the Empire in war time possessed a food supply sufficient for eighteen days. 

1 , 2 and 3. Not pnnted 



Article by Basudha Chakravarty in Independent 
India — ^Bengal Awaits Revolution’ 


Independent India - Vol. 7, No. 24 
jNMML) 


By Basudha Chakravarty dl 13th June, 1943. 

Death and disease from starvation have been the loss of millions in;, India for decades now. 
The reasons are well known and need no recapitulation. Deaths firoin undemourislment are 
common occurrence, occasional starvation is regarded as a matter bf course. This state o 
things has ben considered normal; but even in this context the condition of people in j 
today has no precedent in living memoiy. One has heard of a dire fomine nearly two hun re 
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ycare ago; the spectra of its horrors has been revived in tlie people’s minds. "ITie state of 
emergency that has prevailed in Bengal for a year and half now has landed the province in 
a terrible crisis. 

Lonely Wail in Villages 

In village few families get any thing like a normal meal. Vast numbers have for months now 
forgotten how their main food-rice-tastes. All sorts of dietary improvisaUon have had to be 
resorted to. Every things that could be dispensed with, has been sold ofl’. Now no means are 
left. Suicides are not infrequent; deaths from starvation and insanitary eating are increasing. 
The starved rush to seize the hoarder’s paddy and are shot at, the man made desperate by 
hunger enters his neighbour’s potato field at night and is done to death. Even children are 
being sold. Prices of the crude substitutes used for rice are also reaching the prohibitive level. 
Whatever stocks remain in the hands of villagers will soon be exhausted and then the whole 
agricultural population will be involved. The next main crop is six months away. The prospect 
ahead is grim. Despair faces. Their vitality is sapped. All play and music have ceased. Under 
the scorching rays of the summer sun a strange silence is enveloping villages. Some times a 
wa»l despair goes off from somewhere. 

Women Swing on Trains 

In large towns including Calcutta some shops sell rice at Government-controlled rates. There 
tliousands of people including the very old and the very young throng throughout day and 
night. They wait through the night for next morning’s dance. They are not in a position to 
mind the sunrays. Rain and wind leave them unconcerned. Of trouble and humiliation tlicre 
is no end. And even after twenty four hour’s wait, the stock often runs short and many have 
to go without food. From neighbouring villages, even fifty miles off, people come to these 
shops. ITiey come on foot, they crowd into tram Old men, many of whom have never boarded 
a train swing on the foot-boards. Accidents are not uncommon but are in the day’s lot. Old 
women and small children alike stake their lives on dearly bought morsel of rice. Often they 
have to wait for days together on the footpath to get it and have then little to eat. Some times 
they lie down never to wake again. 

The Multitude in Rags 

And their clothes are tom. ITiey cannot afford even tolerably sufficient clothing. Soon the 
clothes they have will wear out and then they cannot come out at all. The multitude of people 
arc already today in rags. The barest minimum for living in human society' is now beyond 
their means. 

Those Who Know Not What to Do 

And then there are those of the lower middle class who have not yet taken their place in the 
mulUtude. They still look forward to the big people to do some thing about the situation but 
have heard that not before the price of rice reaches eighty rupees a maund will the big people 
admit a famine. Between the last remnant of respectability and the call of the multitude their 
lot is pitiable in the extreme. 

Yet they might throw up some sort of leadership out of the present stato ol desperation. 
Some of them are asking themselves and others if murder will meet the situation. Ilie intention 
to murder will develop class content The leadership might yet emerge. 
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The Other Side 

Side by side there is another world. Unless one sees it with one’s own eyes one would noi 
believe that it is in the same country where millions are starving to death. In it inflated wealth 
runs riot with drink and debauchery. The corrupt official makes the most of his opportunity 
The demoralized bourgeois regards the world at his feet. The society girl is much in demand 
And the profiteer laughs on the sly. 

The Background 

llie imperialist state is effete and tries to cover its rottenness by occasional shows of power 
Tlie village landlord is pitiable in his helplessness. He needs only a kick to fall on the road- ide 
and pine away, 'fhe capitalist thinks it the heyday of his life. 

But a chasm is opening from within the bottom of society. All culture and civilization might 
well be submerged. Already decay is evident. The tone of life is getting lower. Vulgar artificiahiv 
is about to engulf society. 

The Sequel 

The masses still beheve in their fate. Yet they must take their place in the world alignment 
of forces. StiU they do not quite know who have brought them to this pass. So they often fall 
out among themselves. It is awful to see the hungry women at this queue fighting one another 
for priority. They are reduced to a position no better than that of beasts. 

V’et their is something elemental about it. I'he people are rapidly reaching the extremity 
of ci (Stress. A revolution takes place only when there is no other way out 'Fhe people todav 
see no way out There is ferocity in their looks. It can be organized ard mobilized. The 
division of classes in India today is not something underlying society, something hidden or 
abstract. It is a concrete, constant naked picture for all to see. Equality of distribution is not 
text-book formula or political slogan; it is a hard, day to day, matter — of-fact need. Never 
was social maladjustment more apparent than it has been in India in the context of the war. 
Allowed to take its course it will not merge unto the fates; it will result in a cataclysm. Alreadv 
one feeb oneself on the edge of a precipice. Already rumblings of the approaching revolution 
are heard. But who is the enemy of the peoples. ITie people do not yet quite know. Is it the 
foreigner? Is it the native? Or is it botli? The imperialist, the fascist, the profiteer, the corrupt 
official — or all together? The people do not yet know. The people would like to know . Then 
they would seek a way ouL A revolution does not grow out of despair. It b bom of hope 
re-awakened. Wherein lies the hope of the people today? Who will tell them? 


<»• f|* •«> 
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The Viceroy 


Linlithgow Collection 
[NAI - Acc. No. 22271 


to the Governor of Punjab 


lo 

H.E. Sir Bertrand Glancy, K.C.S.I., K.C.1.E, 
Governor of the Punjab 


Viceroy’s Camp, Simla, June 16th, 1943 

My dear Glancy, 

I have been disturbed by reports of Sir Chhotu Ram's activities in relation to food, and I now 
send you two press cuttings which have just been received. I cannot but regard this as a 
thoroughly bad performance, given general stringency, and I should value your views as to 
whether you can usefully pull up Sir Chhotu. Plainly the statements as reported that no wheat 
from Australia can be imported into India, is a down right falsehood, in any event while I 
have not taken advice, I should have thought tliat Sir Chhotu ran the grave risk of bringing 
himself within reach of the law if he continued to make statements of this nature or to advise 
holders to stand out for excessive price. I cannot but regard this matter as a very serious one, 
and I should welcome your early advice. 


Youis sincerely, 
Linlitligow 


Enclosure 1 - Press cuttings 

Cutting from Tribune, dated 9th June 1943. 

Australian Whe.it 


‘No possibility of its arrival in India’’ 

Sir Chhotu Ram 

Lyallpur, June 6th — Sir Chhotu Ram, Revenue Minister, Punjab addressing a gadiering of 
about 80,000 zamindais at Samindari yesterday declared tliat there was no possibility of the 
arrival of Australian wheat in India. He further declared that no control was going to be 
imposed on wheat prices this year. 

He reiterated his complaint against the press and declared that they were going to start 
their own paper, 'Punjab Jat\ for which he said, arrangements were being made. He hoped 
that this paper would appear by the end of next month. 
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(Enclosure 2) 

F.O.O.C. 

Translation from Urdu Milap (Daily) of 10th June 1943 

Ch. Sir Chootu Ram’s advice to the Zamindars. No possibility of wheat from Australia. 

Addressing a big public gathering of Zamindars of Sam'undari (Lyallpur) Sir Chhotu Rum, 
Revenue Minister, Punjab, declared that there was neither the slightest possibility of wheat 
arriving from Australia nor would there be any control whatsoever on wheat prices this 
year. 

He further emphasized that if you read in the papers anything contrary to what I have told 
you now, it should not be taken to mean anything but a sheer lie. He advised the zamindars 
that they should not be led by any sort of rumours and thus bring their stocks of wheat to 
the markets, but on the other hand they should sell their wheat at highest possible rates and 
let those people who want to buy their wheat approach them at their houses for the purpose. 
Dilating upon the successes of the Unionist Ministry Sir Chhotu Ram said that in enacting the 
laws relating to loans etc., their main aim was to ameliorate the lot of the poor and the 
depressed and that if the zamindars have been benefited it is merely because they are pour 
and aggrieved. 

Sir Chhotu Ram unreservedly criticized the newspapers and said that he was about to stait 
his own paper named Punjab Jot, He further added that things were nearly complete and dial 
he !;oped to have the paper out by the and of the next month. 

Sir Chhotu Ram’s speech ended with loud shouts of 'Control Murdabad^ ~ means control 
be condemned. 

An address was presented to Sir Chhotu. Ram by the residents of the Tahsil (Samundari). 
Kwaja Abdul Rahim, Deputy Commissioner, Lyallpur thanked the Minister. 



Governor of Bengal to the Viceroy dt 2.7.1943 
, (extracts) 


71ie Transfer of Press - Vol. IV, Doc. 27 


Dear Linlithgow, 

5. llie remedy, I am sure, in to abandon the attempt to rely on the good will of the various 
Provinces and on their direct assistance in administering the food grains problem in this 
Regional Area; and for the Central Government itself to undertake the administration with 
centra] officers at the head of the food administration in the various Provinces and Coordinating 
Central Executive officers over them with supreme authority throughout the area. You may 
think that I have somewhat of a zonal bee in my bonnet but I do clato that my ideas have 
been already proved right several times over. The appointments of Blderton in connection 
with Railway Transport, Braund in connection with refugees and Gorefcn in connection v^th 
security arrangements all, I maintain, confirm my point. What is now fa my view essential is 
a sort of Regional Dictator for foodgrains in this area with complete control in that sphere 
over the constituent Provinces and owing allegiance solely to the Centre. In this way only can 
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Free Trade be expected to get a chance to operate. We have had Braund, it is true, and most 
helpful he has proved; but he has not been vested with the requisite executiv'^ authoiity to 
keep the situation in control. ^ 

6. Braund, as I see it, is the one man at present able to present an overall picture of the 
food situation in this area and personally I would rate the value of his appreciation and opinion 
very high. I hope that it may be possible for you to obtain from him at first-hand his impressions 
and conclusions.* 

7. The giving of a fair chance to Free Irade is, however desirable, the long-term policy. 
But while Free trade developers — I hope it will — Bengal is rapidly approaching starvation. 
The reports from the districts can only be described as alarming and unless we can get in 
food grains on something like the scale originally promised, the law and order and the labour 
situation will get out of hand. Already my Ministry have been forced to consider measures 
of relief in the districts wholly beyond the capacity of Bengal to finance; and are perforce 
turning to the Central Government for financial assistance. Unless the food situation is taken 
in hand effectively — and, as I have explaineo, that can only be done by the Central government 
— a position will be reached in which I cannot guarantee two indispensable requirements of 
the ’••'ar effort, internal security and war production. 

8. I would not like you to think that we have not been busy in Bengal setting our house 
in order. Our ‘food drive’ in the district[s] has located nearly 100,000 tons of rice (in stocks 
of 400 maunds and over) in the Province. (That is not to say that it is all available for purchase 
and redistribution by Government, but it is there). We are arranging shortly for a similar 
‘drive’ and food census in the Calcutta area and a scheme of rationing for Calcutta is nearly 
complete. Various methods for relief of distress are already in operation. 

9. But the essential fact remains that we cannot keep Bengal fed (certainly we cannot 
assume the responsibility of rationing in Calcutta or elsewhere) unless we can get foodgrains 
into Bengal from outside at once pending ih^ resuscitation by all means in our power of 
overall normal conditions. 

10. I prefer to express no opinion on the question of Free Trade for the whole of India. 

I adhere to the view that this Regional Area ought to be self-supporting in rice. But at the 
moment, Bengal’s essential requirement is an immediate and increased supply of foodgrains 
from outside; and, to put it crudely, we are not greatly concerned whether they come from 
this Regional Area or from outside iL 

11. I am sorry to have to trouble you widi so dismal a picture. I feel that at this crisis 
regrets and recriminations are out of place. I can assure you that we are doing our best within 
Bengal and I must pay Suhrawardy’s energy and enthusiasm a high tribute. But we shall have 
to face disaster unless we can gei "^ood grains at once in sufficient quantities from outside and 
resolute and powerful system of food administration (preferably by the Centre) over the entire 
Region<tl Area to bring the whole situation under control. 

Yours sincerely, 
J.A. Herbert 

IMarginal Nett -Ed.]! wonder how far he is right about the Bengal sUualion: about food in other proomeud. 


In this connection see Doc. 14 . 
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, Addl. Assistant Secretary, Government of Bengal to 
• the Collector of Midnapore 

B.F. Report (1944-5), p. 235 

letter No. 794 - Misc., Dated the 10th July 1943, From Additional Assistant Secretary 
Government of Bengal, Revenue Department, to Collector of Midnapore. 

Will you please refer to your Memo No. 2712-R., dated the 8th July 1943' and tlie last 
porUon of your Memo No. 26674-R., dated the 5th July^ 1943 regarding the distribuUoi. „f 
gratuitous relief and maintenance loans. 

You iisk for an addiUonal allotment of Rs 12,80,(X)0 for distribuUon as gratuitous relief 
including Rs 10 lakhs required for meeting the present demand of the Sub-Divisional Officef, 
Contai. It appean from your Memo. No. 2424 (3)-R, dated the 16th June 1943^ that a simi 
of Rs 10 lakhs was drawn under T.R. 27 only on 16tlj June 1943 for meeting the requirements 
of the Sub-Divisional Oflficer, Contai. It is not quite clear why the Sub-Divisional Officer came 
up with a proposal for a further allotment of Rs 10 lakhs in the latter part of June as it is most 
unlikely that amount of Rs 10 lakhs drawn on I6th June 1943 could have been spent on 
gratuitous relief in cash within a short period of a week or so specially in view of the fact tJiat 
a very large number of people were being engaged in test relief work throughout the month 
of June. The position may kindly be clarified. 

2 It may be observed in this connection that due to various causes distress prevails m 
almost all the districts of the province and the problem of relieving the same has assunictl 
such proportions that it is beyond the capacity of this Government to cope with the situation 
without the assistance from the Government of India for substantial assistance in money and 
foodgrains for this purpose and pending the decision of that Government it wall not be possible 
to carry on relief measures in the cyclone affected areas of your district on the scale which 
was contemplated a lew months ago. I am therefore to request you to see that relief is restricted 
to the essential minimum until the above matter is settled. 

3. As regards your proposal regarding the distribution of maintenance loans to families 
who have between 1 Vlj and 5 bighas of land. Could you kindly furnish Government with an 
appropriate estimate of the number of ‘families’ which will fall in this class so that it may be 
examined what is to be the likely outlay? 


I. ‘2 & 3. Not printed. 


Observation on the letter dt 10.7.43 (Dpc. 25) 

Extracts from B.F. Report (1944-5), p. 99 

70. It appears that at one stage in 1943, expenditure on relief was limited on financial grounds. 
We are of opinion that when the lives of the people are at stake financial considerations jusl 
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not be aUowed to restrict relief operaUons. If necessary, funds to the fullest extent required 
should be provided by borrowing in consultation with the Reseive Bank or the Government 
of India. 



The Viceroy to the Governor of Punjab 


Linlithgow Collection 
|NAI - Acc. No. 2227] 


lo 

H.E. Sir Bertrand Glancy, K.C.S.I., K.C.I.E., 

Governor Punjab. 

The viceroy’s House, 
New Delhi, 
July 12th, 1943. 


My dear Glancy, 

Many thanks of your letter of 6th JulyJ No. 457. 

2. The Food Conference has now completed its work in Delhi and did so with commendable 
speed, I understand that Sir Chhotu Ram caused a certain amount of resentment and finally 
elicited an outspoken protest by his insistence dial the one essential was lo ensure the very 
maximum prices for the grower. I do hope tha> *'e will gradually modify his view as he is 
attaching to himself all the hatred that the profiteer incurs in war time and his complete failure 
to enlarge his horizon and take a statesmanlike \iew is exasperating in a man of his ability 
and potential value. 

3. Your important suggestion about the solution of the transport difficulties were taken 
into consideration that the War Transport Department can make to what must be a very 
determined effort for the improvement of the food position. As regards military transport I 
understand that m;uiy lorries are being turned off from the completed aerodromes in the 
Punjab and elsewhere and these might surely be used for the transport of food where 
necessary. 

4. liie action we have taken to control the textile industry and complete the production 
of standard cloth has had satisfactory results so far and it is interesting to find that public 
opinion, in spite of the strong influence of the mcllowcrs, is strongly in favour of control 
nieasures. 

[Omitted: rest of the letter — Ed.l 


Not printed. 


Yours sincerely 
Linlithgow 
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Memorandum by Government of India — Food 
Department 


ITie Transfer of Power - Vol. IV, Doc. 93 


The Bengal Food Situation 

Undated 

Tlie Bengal Government recently informed the Government of India officially that in > iew 
of the inadequate quota allotted to them under tlie revised Basic plan, they must disown all 
responsibility for the deterioration of the position in Bengal. The Food Department designed 
to remind that Government of the measures which had, in the past, been continuously urged 
on all governments and which should now be taken without delay. These measures, so far as 
the Bengal Government were concerned, were, apart from the rationing of Calcutta and other 
towns, as follows; 

(a) To estimate correcily the total Aus crop District by District. 

(b) 'Fo create efficient purchasing machinery to acquire tlie maximum proportion of the crop 
on behalf of the Government. 

(c) Fo canalise the available supplies into the hands of the Government purchasing agents 
and prevent competitive activities of speculators or hoarders 

(d) To induce traders and cultivators to sell, if necessary by requisitioning. 

(e) To detect hoarding, penalize profiteering and acquire compulsorily available stocks over 
a reasonable maximum holding. 

(f) To secure the Cooperation of the railways in preventing bookings on private account 
from surplus districts to deficit districts by rail, with a view to directing supplies and 
movements into the hands of the official agency. 

(g) To secure the distribution of surpluses in such a manner and at such a price that all 
persons, whatever their means, arc able to obtain their share. 

The Government of Bengal were warned that, if they failed to take adequate steps to secure 
the objects enumerated in (a) to (g) above, the Government of India would be compelled to 
consider what measures they should take to ensure that the domestic resources of Bengal are 
made use of in the most efficient manner. 

2. ITie administrative food problem of Bengal today, as of every other deficit area in 
India, lies in the procurement of all domestic surpluses of foodgrains and the equitable and 
efficient distribution of those surpluses, as well as of foodgrains imported from other parts of 
India. In Bengal the problem is accentuated by the presence of Calcutta itself, with its population 
of nearly four million and over half the war industries of India. The situation in C^cutta and 
the surrounding districts is now very serious and opinion even in Ben|;al itself is that, unless 
immediate steps are taken, the position will, early in October, becomt still more grave. Fhc 
autumn paddy crop is already coming on to the market in Bengal. Reduced, therefore, to 
terms of action immediately required, the task before the Bengal Government is, if disaster is 
to be avoided, to have ready for operation before the end of September all arrangements for 
(1) the food rationing of Calcutta, (ii) the setting up of an effective purchasing organisation 
through Bengal, and (hi) a complete reoiganization of the existing transport system. 
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3. For this purpose, an immediate reorganizaUon of the Bengal Government’s food 
administration is required. It is true that certain preliminary steps have been taken, both 
towards the setting up of supplies in the Bengal districLs and in Calcutta, but fron; information 
available to the Government of India, progress is far too slow and the measures so far taken 
far from adequate. 

Instances are briefly as follows: 

(a) rhe much advertised anti-hoarding drive in the Bengal districts and in Calcutta has 
achieved very little that is positive. The Bengal Government themselves do not claim that it 
was more than a ‘food census’, disclosing stocks in the districts amounting to rather more than 
300,000 tons. ITie Bengal Government emphasizes that this is ’stock’ and is in no sense ‘surplus’, 
except to a negligible extent. In Calcutta itself practically no slocks were disclosed which could 
be classified as ‘hoards’ or were held in contravention of the Foodgrains Control Order. 

(b) Since the Rationing Adviser to the Government of India left Calcutta 3 weeks ago, no 
progress appears to have been made in the preparation of the over-all rauoning scheme for 
Calcutta on the lines advised by him. 

(c) 'Fhe procurement of the annual rice production of Bengal crop of between 8 and 9 
n.Ilho.j Ions has since May been in the hands of one agent only. Viz. Mes.sr 5 . Ispahani. 

(d) The Bengal Government have not yet appointed a Transport Officer and all the essential 
operations connected with the reception and distribution of foodgrains in Calcutta are handled 
by the Government of India’s Deputy R.F.C. It was never intended that the R.F.C. and his 
officers should perform the executive function properly belonging (to) Provincial government. 
A proper Bengal transport reorganization both inside and outside tlie province has long been 
pressed on the Government. 

(e) There is tendency on the part of the Bengal Government to look on the distribution 
centres for the relief of a comparatively few of the destitute and poorer classes of the population, 
opened in Calcutta and the districts, as the I'mit of all possible distribution and rationing 
measures. 

(1) The Bengal Government have never explained in a satisfactory manner their method 
of distribution of supplies imported from outside; the fact that part of this grain goes straight 
from ‘controlled grain shops’ and ‘approved markets’ into the blackmarkets is an open scandal. 

(g) The arrangements for the distribution of wheat products and sugar are far from 
satisfactory. So is their administration of salt Moreover, their price policy as regards both 
wheat products and salt requires minute investigation. 

[Omitted: Para 4 — Ed.J 

5. Government of India consiocr that the following administrative reorganization is required 
to remedy the defects indicated in paragraphs 1 and 2 above: 

(a) The Civil Supplies Department of Bengal must be reorganized and strengthened with a 
very great increase in its officer establishment. It must be recognised that what Bengal 
needs is the creation of the best piece of administrative machinery on business lines that 
can be created in as short time. The following organisation under Mr Stevens as Special 
Food Commissioner is recommended, subject to the views of His Excellency the 
Governor 

Seven main Branches, of which one (No. 4) may be a purely temporal)' Branch, under a 
sufficiency of experienced and energetic officers — 
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(1) Rationing (Calcutta and other urban areas). 

(2) Supply, procurement and policy. 

(3) Transport. 

(4) Emergency relief of distress and destitution. 

(5) Commodities (wheat, wheat products, salt, sugar, etc.). 

((>) I^lblicity and propaganda. 

(7) Legal and enforcement. Of these, broadly speaking, only No. 2 at present exists. 

(b) In order to expedite arrangements for the rationing of Calcutta as a matter of immediate 
urgency, Mr Kirby should be authorized to proceed to Calcutta as soon as the last of 
his lectiu'es in Bombay is over, i.e. at the end of the next week. He should be instructed 
to prepare, in association with Mr Haitley, the newly appointed Director of Rationing, 
and at least 4 or 5 other senior officeis, within 24 days, a comprehensive plan of urban 
food rationing for Calcutta, ready to be put into operation from tlie 1st of October. Into 
this scheme will have to be worked the existing organisation of the Bengal Chamber of 
Commerce which caters for over a million industrial Workers and their dependenu. 
Probably the schemes of other industrial organisations will have to be brought in. The 
whole scheme will constitute a piece of intricate and difficult planning, so as to produce 
a unifonn over-all scheme taking advantage wherever possible of existing organisation.s. 
It may well be that the Managers of the industrial schemes will have to be brought into 
the Department of Supply. 

(c) Ilie Government of Bengal should appoint at least two big Firms experienced in the 
giain trade, for purchasing operations on behalf of the Provincial Government throughout 
Bengal, in addition to Messrs. Ispahani. 

6. Although it is not properly the function of the Food Department to make such 
suggestions, it might be suggested for the consideration of His Excellency the Governor that 
the Civil Supplies portfolio should be transferred to the Chief Minister, or alternatively (but 
les:; satisfactorily), <m arrangement whereby under Section 59 (4) of the Government of India 
Act, Mr Stevens became directly subject to the control and direction of His Excellency the 
Governor. 

A further alternative would be the authorization of the Special Food Commissioner under 
Section 124 (1) of the Government of India Act to perform his functions under the directions 
of the Central Government. 

Yet another alternative which deserves consideration is the immediate creation of 3 or A 
extra portfolios, all concerned with the food supply arrangements in Bengal. Such portfolio 
might cover rationing, transport, procurement, specific relief. 'Fhese portfolios should be held 
by well-known and trusted persons preferably businessmen. The effect would be the creation, 
as it were, of the Board of Directors to supervise the control of food suj^ly arrangements in 
Bengal. 

If any of these measures are taken, the possibility of the resignation ,pf the Ministry and 
the introduction of a Section 93 administration must be faced. It is possible that the Ministry 
and many others in Bengal might welcome such a development In tha^ case the Governor 
would be well advised to set up a Council of 4 or 5 representative men„^omc with business 
experience, on the lines of the ‘Board of Directors suggested immediat^y above, to advise 
him specially in the direction and control of food supply arrangements is Bengal’. 
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The Viceroy to Secretary of State for India 
(extracts) 


rransfer of Power - Vol. IV, Doc. 70 


Bengal Situation 

•/'// August, 1943 

. _ 16. 1 ani becoming seriously uneasy about the Bengal position and I have telegraphed 
to warn you of that I am fonning the strong impression that Herbert has no real control of 
what is going on and tliat the administration is deteriorating very rapidly. I know that he has 
a ver>' indifferent lot of Ministers, but cither he does not keep in sufficiently close touch, 
through his official Secretaries, with what the\' are doing, or he is unable to keep them on 
tlie right lines. One fatal defect from which Herbert suffers in extreme degree is that he will 
insist on doing all the talking himself I am told confidentially that his cabinet meetings consist 
vei^ uileii of little more than an interminable and rather muddled homily by the Governor, 
which leaves the Ministers with their own words lying heaw on tlieir chests, while the Governor 
fails to inform himself of tlie views of his Ministers. Bad administration is of particular 
importance in connection with food, which is such a delicate business at the present time. A 
report which I have seen from Braund makes it clear that the local atmosphere is far from 
satisfactory in tliat regard. And he comments that tl^cre exists no adequate organisation at 
present to supply, or feed, or ration Calcutta, the second largest city in the Empire, even 
before alarm occurs and still less afterwards; and that no provincial organisation exists to carr)' 
this out. Meanwhile the Ministers’ idea of hanilling food has been to complain bitterly and 
try to get as much as they can out of the Centi*' They are of course perfectly entitled to gel 
what tliey can, but if there is to be any progress far more active assistance from Ministers 
themselves must be looked for. You should see, in tliis connection, the copy I send you by 
this bag of a letter* from Wood, my P’oed Secretarv, to Suhrawardy, the Minister in charge 
of food, which speaks for itself. Over sugar distribution, again, there seems to be a thoroughly 
unsatisfactory situation in Calcutta. I have dealt with it in some detail in a letter which I sent 
yesterday to Herbert^ and a copy of which goes to you by tlic bag.^ As for the financial 
position in Bengal, I thought it well to ask Raisman, who has expressed himself in terms of 
great concern at the way things arc moving, for a note of his views in case I should have to 
telegraph to you. I enclose in this letter copy of the .lote^ he has let me have. It speaks for 
itself. I may of course have to include it or the gist of it in a telegram, but w^ould like you to 
see it in extenso. 

17. Part of the trouble is, no doubt, that the I.C.S. in Bengal, though much better than in 
the adjoining province of Bihar, is not of the highest quality. 1 he crucial fact is I suspect that 
for this most important and difficult province one needs a Governor of very different calibre 
from Herbert I do not think I can be accused of liaving treated him with any lack of care 
or consideration as our correspondence over recent years will show, he has on two or three 
occasions been the subject of most serious concern to me, and I have had to consider whether 
a change would not be in the general interest. I have continued partly from perhaps an undue 
desire not to be hard on Herbert partly in the sincere hope that there might be an improvement 
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to cany on and as matters stand now I very gravely doubt whether a change is not called 
for, and I shall probably telegraph to you on this subject, once I have made up my mind 
before you get this letter . . . 

\Omiited: Last few paragraphs — Ed.] 


1, 2 and 3. Not printed. 



The Viceroy to the Governor of Bengal 


TTie Transfer of Power - Vol. fV, Doc. 75 


lire Marquess of Dnlithgow to Sir J. Herbert (Bengal) 

Telegram, MSS. EUR. F. 125/43 

Most Immediate 
Personal 


8 August 1943 


No. 1686-s. I deal below with a variety of matters in connection with the Bengal position 
which are causing me much uneasiness, and on which I should welcome your very c.'irly 
comment. 

[Omitted: Paragraphs 2 & 3 discussing Calcutta Corporation and the financial position of 

the Government of Bengal — Ed.) 

4. 1 am disturbed also to hear reports (which I recognise may be incorrect) that Birla and 
the Marwaris have apparently been allowed by your Government to take over a substantial 
responsibility for opening communal kitchens in Calcutta, selling rice at concessional rates, 
&c. I have had no report from you on this subject, and no comment on the serious reflection 
on your Government which the existence of this state of things if correct would represent, for 
you will realise the extent to which it would admit of being regarded as an abdication by 
Government of its functions. Please let me have a full telegraphic report as to the facts, with 
your comments if these suggestions are well-founded. 

5. I am bound to add my sense of most uneasiness at handling by your Government of 
the food problem. (Y ou should see in that connection Wood’s letter to Suhrawardy of 3rd 
August.)' Thus they sent up no one until I addressed you personally to the recent conference. 
I recognise your difficulties. But I cannot resist the feeling that greater energy and drive, and 
better administrative organisation, are called for. Are you satisfied thit Ayyar (who for your 
entirely personal information did not I gather impress the Food policy Committee) has the 
personality and resolution required? I am sending you Kirby to help over rationing. But e 
Provinces were warned months ago of the possibility of rationing schemes of European firms, 
and 1 would have expected a scheme to have been worked out long ago. In the .same 
connection I gather from my Food Department diat there is reason for serious complaint a 
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your Government’s handling of the control and distribution of sugar in Bengal. Are you 
satisfied as to the administrative arrangements for dealing with this’ ^ 

6. You ^11 understand in the Ught of the above that I am far from happy about present 
situation in Bengal, and I would be grateful for veiy early report on points I have mentioned. 


I. Not printed. 



Governor of Bengal to the Viceroy 


The Transfer of Power - Vol. IV, Doc. 76 


Sir J. Herbert (Bengal) to die Marquess of Linlithgow 
MSS. EUR. F. 1Z5/4 

(jovt. House, Calcutta, 10 August 1943. 


Dear Linlithgow, 

I write in reply to your personal telegram No. 1686^s, dated the 9th (8th) August 1943,* and 
in continuation of my personal telegram No. 127, dated the lOdi August 1943** . . . 

[Omitted: Paragraphs 2 (Calcutta Corporation), 3 (Financial position) — Fd.] 

5. Turning to the food situation, I feel myself that Ayyar is a sound man. I should have 
preferred European oflBcer for the post of Director, but Pinnell, who held the appointment 
for some time, broke down undei the strain of it, and wc are so short of good European 
officers of the necessary calibre and experience tiiat we have not been able to find a substitute. 
The rationing schemes of the European firms, for the introduction of which I personally 
pressed, have undoubtedly eased the general problem of rationing. Nevertheless, the problem 
remains considerable, and the working out of details for die rationing of a great city like 
Calcutta, with its attendant industrial area, is bound to take time. As I pointed out in my letter 
of the 5th August,^ we have not been able to utilise the Corporation services in the way that 
we should like, but nevertheless much preliminary work has been done. Stevens carried 
through successfully food census, which was taken on the 7th and 8th August, and with Kirby’s 
assistance, he is now preparing final plans for complete rationing. 

6. That portion of your teleg» 4 un which relates to ‘control’ has been received in an 
incomplete form. I understand fi’om William, however, that it relates to the control of wheat 
prices and sugar distribution. I shall investigate the administrative arrangements which have 
been made for dealing with these two subjects and will let you have a further report regarding 
them later on. 

7. It has always been the practice in Bengal to encourage philanthropic and charitable 
assistance in times of scarcity, and in accordance with this principle our Civil Supplies 
Department issued instructions some time ago to the effect that Government would provide 
foodgrains at concession rates to philanthropic organisations for distribution in the Calcutta 
area and outside, provided that certain conditions were fulfilled. These conditions were, that 
the organisation should supply a list of persons to whom distiibution would be made, that it 
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should observe a prescribed quantity and quality for the food to be distributed, that not more 
than one meal per diem should be distributed to one individual, and that Government should 
exercise general supervision over the location and administration of distribution centres. It is 
in terms of these instructions that the distribution of gruel by various organisations (including 
Birla and certain Marw'aris) is being carried out; and all tliese arrangements are under ofTicicd 
super%dsion. In this view of the matter I do not myself tliink that arrangements of this kind 
can reasonably be tliought to constitute a reflection upon Government’s ability to distribute* 
food or an abdication of functions properly appertaining to itself. 

Yours sincerel), 

J.A, Herbert. 

I Dot'. 2. Not pnnlod. A. Not printed. 



The Viceroy to the Governor of Punjab 


linlithgow Collection 
|NAI - Acc. No. 2227J 


To 

H.E. Sir Bertrand Glancy, K.C.S.I., K.C.I.E, 
Governor of the Punjab. 

(Private & Personal) 


ITie Viceroy’s House, New Delhi 
August, 17th mi l 

My dear Glancy, 

I owe you an answer to your letter of August the bth' for which 1 am most grateful but 1 had 
held this up until I could write to you about the wheat position. 

2. I enclose a copy of a letter which is being sent by my Food Department to your 
Government. As you will see it raises the matter of wheat exports from the Punjab which I 
know has been a great anxiety to you as it has to me. 

3. I have seen enough of this business to be quite sure that the success or failure of our 
food administration does in fact depend very largely on the result of the Punjab efforts to 
comply with the Basic Plan and now modified, and of course it goes without saying that on 
the success of our food administration depends the control of inflation ind in many respects 
our ability to make India a possible base for offensive operations againit Japan. 

4. We need not discuss for a moment the responsibility for the failure in the critical first 
quarter of the harvest year to export the amount anticipated. I realise that transportation has 
been a great difficulty and there have no doubt been many other obstacles besides. 

5. But the question of future administration is so critical that I am bound to lay a great 
deal of emphasis upon it I should like to be sure that your Food Supplies Directorate is strong 
enough on persoiuiel. It seems to me that with a million tons of wheat to despatch a very 
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strong directorate must be necessary. Incidentally I was rather shaken by a recent report which 
mentioned that you Director of tood Supplies proposed to inspect the offices of the purchasing 
Agents from time to time’. This seemed to me rather like proposing to close the stable door 
on an empty stable, and I should have tliought that he would have been carrying out inspections 
regularly during the last &ve months. Again, there seem to be legitimate doubts about the 
efficiency of at least one of your purchasing agents. Purchase and despatch of course have to 
be perfeedy co-ordinated, I understand that at present it is not being found necessary to use 
more than half the increased allotment of railway wagons. 

6. Then there is the matter of propaganda. I should have though tliat ihc poisonous stuff 
put out by Chhotu Ram would need strong antidotes such as vigorous counter-propaganda 
campaign under the lead of the bigger Zamindars including Khizr. It is disturbing to hear that 
the quantities of wheat forthcoming from such districts as Shahpur and Sheikhupura where I 
understand there are big landlords, are very small. 

7. I have mentioned several detailed points which you might have expected would only 
appear in an official letter to your Government, but my pre-occupation even with details is due 
to the fact that I am quite convinced that efficient administration in this matter must be secured 
at ajl costs. To put it quite clearly I mean that the procurement of the necessary surplus wheat 
fnjm the Punjab is more important than any political considerations, any interests of the Ministers, 
and even, in the last resort, the continuance of Provincial Autonomy in tlie Punjab. 

8. When I say this I say it after full deliberation and realise how much it means. The 
Punjab Ministry have ever since the beginning of the war been splendid in their outspoken 
support of the war effort and we owe the Punjab an immense debt which is only partly on 
account of the Punjab’s proud position as contributor of almost half the Indian Army. Again, 
apart from the war effort the Ministry' has put up a remarkably good show in many other 
ways since 1937, and the last thing I want is to see the Punjab under a Sections 93 regime. 
Nor do I think for a moment that tliis is nec**ssar)'. I believe that Khizr will play the game 
and will take the other Ministers with him, but I am sure you will have to put the matter 
clearly to him and impress on him what decisive importance 1 attach to it. On my part I shall 
be only too glad to give you all possible assistance here and to do my best to ensure that 
transportation facilities are made available. Finally I repeat that my sole concern is with the 
future and that I am levelling no charges against the Punjab with regard to the past. I shall 
hope to hear from you as soon as possible about tlie action your Government have been able 
to take on the official reference. 

[Omitted: Paragraphs 9, 10 and 11 discussing the ministry, Congress disturbances etc. - 
Ed.] 

Linlithgow 


[Enclosure J 

Draft 

To 

The Home Secretary to the Government of the Punjab, Simla. 

Sir, 

The undersigned is directed to state that the Central Government have had under examination 
ihe result of the hrst four months operation of the Basic Plan and I am directed to ring to 



1870 Towards Freedom: 1943- 1944 


your notice the extent to which wheat purchase in the Punjab have, under that programme 
fallen short of anticipations. 

2. After discussions and agreement it was hoped that during the current harvest year one 
million tons of wheat would be secured from the Punjab. Indeed, having regard to the extremely 
favorable crop, hopes were entertained that even larger quantities would be secured. Having 
regard to the normal expectancy of greater quantities being marketed and available in the 
months immediately following the harvest it was hoped that in tlte four months period April 
May-June-July an average monthly quantity of some 125,000 tons would be secured. To 
ensure that any failure to provide adequate railway transportation would not prejudicially alfeci 
the procurement operations, special arrangements for forward buying were suggested vide 
para^ph 8(a), (b) and (c) of this Department Letter No. G.1V (29)/43 of the 26th of Apnl 
1943.^ It is not, however, desired to enter into the reason why procurement for the four months 
in questions has only totalled 28,000 tons, 184,000 tons, 33,000 tons and 71,000 tons, respec- 
tively, making a total of 311,000 tons against the expectancy of 500,000 tons. The purpose of 
this letter is to open for examination the question of what can be done to recover the ground 
that has been lost in the last four months. Unless some special action is taken it appears to 
the Central Government that even smaller aggregates vvrill be recorded in the coming months 
and which, in default of much action, might fall as low as 25,000 to 50,000 tons in a month 

3. If any serious attempt is to be made to work to the modified basic plan, a programme 
of procurement will be required somewhat as follows; 

August 
September 
October 
November 


In this connection I am to observe that any inadequate provision of railway transport for the 
quantities specified need no longer operate as a brake on procurement activities. The Central 
Government have now made all the arrangements both for an increased allotment of wagons 
for food and for the storage of any quantities of wheat in Karachi that may be greater than the 
railway facilities that may be available from time to time through Saharanpur and Delhi. 

4. The undersigned is directed to invite the very early attention of the Punjab Government 
to this matter and to enquire what action is proposed to improve the procurement position 
during the next four months of August-November with the object of maintaining and if possible 
improving on a programme such as specified in the preceding paragraph. 

In this connection I am to observe that on the result of the Punjab Governments efforts to 
bring the available surplus of this year’s outstandingly good Punjab wheat crop to the market 
and to acquire the greatest portion thereof for distribution to different Goverrunents, will 
substantially rest the success or failure of the Food Administration in this country during the 
next 8 months. 

I am, 
Sir 

Secretary to the Government of India. 


75.000 tons 

125.000 tons 
150,0(X) tons 

150.000 tons 

500.000 tons 


1 and 2. Not printed. 
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33 : 

HUavada 

[NMML] 


News item in HUavada (Nagpur) dt 21.8.1943 


Nagpur, Saturday August 21, 1943 

Another Civilian Resigns 
Story of a Censored Letter 

Nagapur, Aug. 20. — MrJ.R. Blair, I .C.S., Chief Secretary, Government of Bengal had resigned 
from the Indian Civil Service. He arrived in India on December 18, 1914 and would be due 
for retirement in December next year. He has chosen to retire earlier. 

This is the second instance in the last few' months of a Civil service man resigning for 
expressing views in a private letter. The first instance was of Mr Moon' of the Punjab. Mr Blair, 
it is uiiderctood, has resigned in similar circumstances. It is reported that Mr Blair in a letter 
to a relative of his in England made certain remarks about the administration of Bengal. ITie 
remarks contained in the letter which, it is beheved, was censored, for no letter to foreign 
countries can go uncensored, was brought to the notice of the higher authorities, and the 
resignation of Mr Blair followed. 


1. ITiis refers to Penderel Moon. 



Government of India to the Government of Bengal 


File No. 33/41/43 - Home Poll (I) 
[NAI] 


Telegram R. No. 7097 dated 21st August 1943. 
From 

Home DeptL, New Delhi. 

To 

Chief Secretary, Bengal. 


Express 

‘Hindustan Times’ of August 21st contains report from a Special 

said to have been delivered by Mr Justice Biswas at the openmg o a y® under Defence 
on August lOtfi. If speech is coirrectly reported, it would appear to be acUonabk “d" 

Rule 34 (6) (g) and to be all the more objectionable as commg from High Courtj g p g 
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in capacity as private citizen. We should be glad to know if you have received official report 
of speech and what action, if any, you propose to take. 

Addl Secy. Home Deptt. (3) & P.S.V, 



Official Notings on Justice C.C. Biswas’ speech 
(dt 21.8.1943-7.9.1943) (extracts) 


File No. 33/41/43 - Home PoU (I) 
[NAI] 


I ha\'e brought to H.M’s notice this morning the report of Mr Justice Biswas’s speech in 
Calcutta on August 19th which appeared on page 4 of today’s Hindustan Times. He agreed 
that we might address the Bengal Government as in the draft telegram placed below.' Please 
issue in cipher. If it can go by air mail, as an express letter, so much the better. 


R. Tottenham, 


Isn’t a Hi^ Court Judge Governed by Government Servants Conduct Rules? 


21.8. i;t 


No. Vide extracts from the Rules at flag C. (quoted below) 


V. Saliav 
4.!). 13. 


A.O.B. - ().!>.43 

A fatal omission. I do not think we can press the case further unless perhaps the papers might 
be shown unofficially to Patrick Spence 

SJ.L. Olver 
7.9.43 

There does not seem to be anything to be done but S.G.G. Pub. may see. . . . 


V. Sahay 

7/9 


S.G.G. (Public) 

I think I am right in saying that Biswas J u noted for his philanthropic wtivities and even if 
the speech were actionable it would be inexpedient to proceed against liini in any way. 


Wil. Saumarez-Smilli 

Under Secy. G.G. Pub. 


Appendix to Notes 

Extract fixrm the Secy, of State’s Services (Conduct) Rules, 1942. 
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(iii) provided that nothing in these rules shall apply to any such Government Servant when 
holding any office specified in the schedule lo these rules. 

Schedule 

1. Governor of a province. 

2. Member of the Executive Council of the Governor CJeneral. 

3. Judge of a Federal Court. 

4. Judge of a High Court, Chief Court or judicial Commissioner’s Court. 

5. Auditor General of India. 

C), Agents General for India in the United States of America and China. 

7. High Commissioner for India in the Union of South Africa. 

Enclosure 

News items in the Hindustan Times, Saturday, August 21, 1D43. 

(justice Biswas’ speech) 

Government’s Responsibility 
Strong Criticism By Justice Biswas. 

(From a Special Correspondent) 

Calcutta, Aug. 19 — Famine, flood and futility sound tlie keynote of the situation in Bengal. 
The failure of the Central Government to render even the promised help in sending foodgrains 
to Bengal has aggravated the crisis. Inaugurating a free kitchen run by Messrs Lakhmichand 
Raijnath Bhiwaniwalla on August 10, Mr Justice C.C. Biswas of the Calcutta High Court is 
reported to have said; ‘Although he had not made a close study of tlic situation in Bengal, 
and elsewhere in India, he could not help feeliut. that the present situation was rarely due to 
the stupid and scandalous bungling of the powers that be. It w^ould not do to say that profiteers 
and hoarders had brought about the present crisis. If that were so what were the Government 
doing to track down and punish these men? It seemed that Government did not know their 
minds and had no policy. They were expected to act with foresight and vision, and if they 
failed to do so they must be prepared to take the blame. 

‘While philanthropic individuals and organizations aie endeavoring to alleviate suffering, 
the Government seem to remain undecided about the couree they should adopt; and no one 
has heard of a single Minister having come foiward to suffer sacrifice to fill the mouth of 
famine. 


l. Doc. 34 


<!>. 4 * «®> 
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Government of Bengal to Government of India 

File No. 33/41/43 - Home Poll (I) 

(NAI) 


Government of Bengal 
Home (Press) Department 
No. 837-PR. 


Express Letters 

From 

A.E. Porter, Esq., C.I.E., I.C.S., 

Additional Secretary to the Government of Bengal. 

To 

The Secretary to the Government of India, 

Home Department New Delhi. 

Dated Calcutta, the 2nd September 1943. 

Subject Speech delivered by C.C. Biswas, J., on the 10th August 1943. 

Reference: Home Department's cypher telegram No. 7097, dated the 21st August 1943.' 

The newspaper reports of this speech were noticed on publication in Calcutta and no action 
was considered to be called for. No official reporter was present but I enclose copy of a 
Special Branch officer's report. All the available versions of the speech were referred for legal 
advice and a copy of the Legal Remembrancer’s opinion upon them is attached, in view of 
which the Government of Bengal do not propose to take any further action. 


M.S.1VIX. 


Additional Secretary to the 
Government of Bengal. 


Enclosure 1 
F-33/41/43 - PoU (I) 


Copy of Special Branch Officer’s report. 

Mr Justice C.C. Biswas said that the present serious food situation was the beginning of that 
terrible situation that was ahead of them. He condemned the Govemmtnt for bimgling the 
situation and not taking proper steps in time. Bombay and Madras took to rationing in time 
but nothing of the sort was done in Calcutta or Beng^. Individual endeavors to start free 
kitchens could only touch the fringe of the situation. There was moreover the danger th^ 
these free kitchens would attract to Calcutta thousands of people from adjacent districts and 
would endanger the health of the city. Government should see that these free kitchens were 
opened in the district outside Calcutta and it was the duty of Government not only to supply 
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food stuff to these kitchens at controUed rates but should see that those who can pay get 
minimi^ rations at confroUed r^es and those unable to pay should get free rations. He 
thanked the organizers of this kitchen and declared the kitchen open. 

Enclosure 2 

Copy of the Legal Remembrance’s Opinion 

There are several different versions of what was said by Mr Justice Biswas hut it does not 
seem to me that any of them transgresses the limits of permissible criticism. No doubt the 
remarks that there were woise times ahead and that this was only the beginning of the trouble 
might have a depressing effect but considering the actual situation and that the remarks were 
apparendy based on the warning issued by the Minister of Civil Supplies, I do not think any 
Court would hold that these remarks were intended or likely to cause fear or alarm to the 
public, as indicated in D.I.R. 34 (6) (g). 


I. Doc. 34. 



Mr Christie to Mr Abell 


The Transfer of Power - Vol. IV (Enclosure to Doc. 95 dt 2.9.43.) 


His Excellency asked for brief replies to two questions; 

Q-l. What is the Government of India doing If'. Bengal? 

The Government of India is arranging to send to Bengal quantities of foodgrains, wheat, 
wheat-flour, rice and millets — from outside the province, by rail and sea at a rate which has 
averaged 300 tons a day. This is part of the planned distribution of surplus of foodgrains from 
supplying to receiving areas, known as the Basic Plan, and it is supplemented by additional 
quotas as these become available from time to time. This quantity of 1,300 tons a day sufficient 
to feed 3 million people on a rationed basis of lb. per head per day. It should therefore, be 
ample to feed the entire population of Calcutta and its suburbs, which does not exceed. 3 1/2 
million, including children who would not get the full adult ration. Rationing has not been 
introduced in Calcutta, and the above calculation is <^'!ily to show that what Bengal is receiving 
from outside is sufficient to provide for its main food problem — the feeding of Calcutta. 

The Government of India have helped the Government of Bengal fmancially with loans 
amounting to several crores of rupees. 

0,2. What is the Government of Bengal doing for Bengal? 

Bengal’s total normal production of rice is between 8 and 9 million tons a year. Her last crop 
was not a very good one and was probably about 10 per cent short of the normal figure. 
Bengal has ako lost a small quantity of rice imported from Burma, but her net imports of this 
lice in an ordinary year were about 100,000 tons, a negligible figure. The cyclone damaged 
last winter’s crop and caused great havoc in the districts of south-west Bengal. Bengal’s proximity 
to the war zone has generally caused a feeling of nervousness which does not encourage trade, 
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and trade in foodstufik in particular, to flow as freely as in normal times. The Bengal 
Government are, therefore, faced with stiff administrative problem of making the best use of 
their own resources. They have recently conducted what was publicly called an anti^hoarding 
drive, but was in reality no more than a food census. This, however, has revealed surplus 
stocks, which were not known to exist, of the order of about 350,000 tons. In addition, the 
Bengal Government has announced that it is taking steps to procure the maximum surpluses 
of the autumn paddy crop which is now coming off tlie fields. This crop amounts to about 2 
milUon tons normally, and, though it does not ordinarily come out of the villages, organised 
buying and distribution should make a substantial quantity of it available for urban areas. 

In Calcutta itself the problem of distribution has in the past not been very satisfactoriI\ 
handled, but it is now being taken in hand. It is aggravated by the existence of even in normal 
times, a very large beggar population in the city, to which has been added a large number 
of destitute people from the surrounding districts, especially those rendered homeless and 
without resources by the cyclone. Such small resources as these people could find earlier m 
the year have now been exhausted, and in spite of the autumn crop the period from Septemboi 
to December, when the main winter crop is harvested is always a lean time for the province. 
The Bengal Government are trying to cope with this problem of destitution by opening ccMitirs 
mostly on the out-skirts of Calcutta and elsewhere throughout die province from which free 
distribution is made of what is known as gruel ('Kichri') lliis consists of a small quantity ol 
foodgrains with pulses and vegetables. Charitable organisations arc also being helped and 
encouraged to open distribution centres. 

A great many of the problems of Calcutta will be solved as soon an efficient system <ii 
urban rationing has been introduced. This is now under active preparation and the Bengal 
Government have announced that they propose to introduce it from the 1st October 1!M3, 
though that may be rather optimistic. 


38 : 


Copy of a letter from Dr Rajendra Prasad to 
Mr P.R. Das* dated the 4th September 1943 


Government of Bihar, Pol. (Spl) File No. 472/43 
(Bihar State Archives) 


. . . For weeks past I have been reading dreadful accounts of men, women and children dying 
in the streets of Calcutta and other places in Bengal and also seen some pictures published 
in the dailies of Calcutta. I cannot express how distressed I have felt My own utter helplessness 
to do anything in the matter has aggravated that distress. My feeling is that in such distress 
non-official individuals and organisations have a duty to supplement Government relief work. 
I also feel that relief work done by such nonofficial organisation through'honorary volunteers 
can go much further than relief organized by Government agency with |he same amount ol 
response. You can therefore realise how glad I was to ieam that nonoffic|al oiganlsations had 
started their work of mercy. I was more glad that you with two distingukhed colleagues like 
Dr Sinha and Shyamnandan Sahay have issued an appeal to (he people of Bihar which is 
receiving good response. 

May I make a suggestion in view of the tremendousness of the task? It isleamt on experience 
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thaut requires a laije number of faithful and devoted workers. An appeal should be made 
to the culdvaton and zamind^ who have their own private cultivation to donats manpowah 
i.e. one powa or one foui^ of a seer per maund of their produce. This they gladly and easily 
do when approached at the right Ume i.e. when Uie crop is ready in the farm yard. After all 
what is needed is not money but grain. And even the humblest culUvator can contribute We 
used to coUect much for our Congress work in this way and 1 am sure that if you can coUect 
a number of good workers who can be depended on. you could easily collect a considerable 
quantity of grain which could be directly used for relief work. 

I humbly join in the appeal, you and your disUnguished colleagues have issued and hope 
that it will have a good response 

With kind regards. 


Rajendra Prasad 



Governor of Punjab to the Viceroy 


Linlithgow Collection 
[NAI - Acc. No. 2227] 


PVom 

H.L Sir Bertrand Glancy, K.C.S.I., K.C.I.E., 
Governor of the Punjab. 

(Private & Personal). 


* Barnes Court* Simla, 
September 7th, 1943, 


Dear Lord Linlithgow, 

Accounts of the distress prevailing in Bengal have awakened a markedly sympathetic response 
in all sections of the press in this province and several moves have been made by charitable 
associations and others to organized relief. The Premier in response to the first appeal which 
he issued on behalf of Bengal sufferers received a long telegram from Subrawardy of the 
Bengal Ministry, conveying* his thanks and quoting fit»;ures calculated to prove that the Bengal 
Government were no longer makiAig any kind of profit from the sale of foodgrains; this was 
followed up by letter giving further information. Though the figures were not convincing in 
all respects, the Premier has agreed to issue a further appeal to the effect that the Bengal 
authorities have expressed their gratitude and have given an assurance that no profit now 
accrues to official agencies through the sale of foodgrains; consequently doubts should now 
be dispelled, and there should be no hesitation in bringing grain to the market. It is to be 
hoped that this fiirther appeal will help in producing the desired effect. I think it would be 
of considerable assistance if the Central Government would come out with a clear statement 
saying that they have satisfied themselves that the sale price in Bengal is reasonable and admits 
of no profit to the provincial Government. About 120 wagons of grain, mostly wheat, have 
lately been leaving the Punjab daily, and efforts are being made to increase the flow. The 
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amount of wheat (excluding wheat products) which under the Revised Basic Plan was still 
due to despatch for Civil Requirements elsewhere is, according to the latest figures available 
some 185,000 tons. Out of this amount 59,000 tons have been purchased. The quantity still 
to be purchased for Qvil Requirements outside the province thus comes to 126,000 tons 
Practically no purchases have been effected lately, and it looks as if the ceiling Price should 
be raised by eight annas or so a maund if the flow is to be maintained. Prices have been 
rising slighdy, but not markedly. As to Military Requirements, the amount still to be purchased 
stands, according to the latest figures available, at 339,000 tons. A limiting factor in speeding 
up military transactions is the capacity of the mills with which the military purchasing agents 
deal; they can only cope with about 1,200 tons a day and storage is a serious difficulty. 

2. One of the consequences of the Cotton cloth and Yam Control Order is that dealen 
have become apprehensive that they will be put to loss by standard cloth transactions. I1ie 
provincial Government have now guaranteed agents and taken dealers against any such losses. 
The intention is to distribute cloth through retail dealers appointed by Government agenev 
for the next period. ... 

[Omitted: Reference to Muslim League Unionist Party relations —Ed.] 


Yours sincerely, 
BJ. Glancy. 



Viceroy to the Governor of Punjab 


Linlithgow Collection 
(NAI - Acc. No. 2227] 


To 

H.E. Sir Bertrand Glancy, K.C.S.I., K.C.I.E., 


The Viceroy’s House, New Delhi. 
September, 11th /14th 1943. 


My dear Glancy, 

My thanks for your letter of September the 7th.' I have also to thank you for a previous letter 
of August the 25th^ dealing exclusively with the food situation. I will not reply in detail to 
that letter at the moment though I am most grateful for your assurances, 

2. I have handed on wdiat you said in both letters to the Food Department and I note 
your suggestion that the Central Government should come out with a cipar statement to the 
effect that they are satisfied that the sale price In Bengal is reasonable an4 admits of no profit 
to the provincial Government This suggestion will be very carefully considered. It certainly 
seems most unfortunate that we should have to raise the selling Price for wheat in order to 
get a sufficient flow firom the Punpib especially when the reluctance of mainy cultivators to se 
is largely due to hope of higher prices based on the fidlure of control last year. It is interesting 
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ihat your obj^ve report for the second half of August states quite clearly that large amounts 
are being held but I adnut that without a financial incentive it is not easy to devise means of 
bringing it out In the face of these difficulties your Government’s offer announced by 
Suhrawardy to dispatch 110 wagons a day is very encouraging and I do hope you will be 
able to implement it 

3. I hope your scheme of distributing Standard Cloth through retail dealers appointed by 
Government will be successful. I attach a great deal of importance, as I know you do vourseli; 
to successful distribution of Standard Cloth. 

\0mitted: Last 3 paragraphs — Ed.] 


1. Doc. 39 above. 

2. Not printed. 



Role of Annada Prasad Chowdhury and others 


P.N. Chopra (ed.), British Secret Documents (iy3f)), p. 331 


F. 28/Cong./42-A-ra. 


September 15, 1943 


A report from Sylhet District dated 15.9.43 refer; to a number of cases of breaking of telephone 
wires along with the Badanpur-Karimganj Line and bamboo poles have also been found lying 
across the railway line near Moghla Bazar station on tlie Sylhct-Fenchugabj line. 50 per cent 
of the neighbouring villagers have been mc.de sub-constable and the villagers have been 
warned. C.S.P. according to a report has decided at a meeting held at the house of Sham 
Lai* on 1 1-9-43 that the party members should not take part in food relief organisation because 
they believe that more the suffering of the people, the greater will be their discontent against 
the Government The student workers of the party have formed a committee to counteract 
the C.P.I. influence among the students. The students are the representatives fiiom various 
colleges. 

According to secret information Annada Prasad t 'howdhury played an important part in 
1942 movement and it was he who arranged a meeting between J.P. Narain and the Midnapur 
workers. Their names were said to be S.C. Bera, A.K. Bora P.C. Das, Sashibusan Samanta of 
Tamluk besides others. 


<*>• Hh •a> 
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Governor of Punjab to the Viceroy 


Linlithgow Collection 
(NAI - Acc. No. 2227] 


From H.E. Sir Bertrand Glancy, K.C.S.I., K.C.I.E., 

Governor of the Punjab. 

No. 459. ‘Barnes Court’ Simla. 

September 16th. 1941 


Dear Lord Linlithgow, 

[Omitted' First para discussing Jinnah and the I\injab Ministry — Ed.] 

. . . Khizr and Sir Chotu and Sardar Baldev Singh are proceeding to Delhi today in deferenci' 
to your Ebccellency wishes to discuss the food problem, but I do not suppose that you will 
have time to give Khizr a separate interview. The Premier and his colleagues all say that th»*\ 
are ready to do what they can in oiganizing a campaign to induce growers to bring their gr.un 
to the Mandis, but they think that they are much more likely to be effective in tliis direction 
if b\ means of action taken by the Central Government the Punjab can be definitely assured 
that the Bengal authorities have ceased to make a profit out of the sale of foodstuffs, there is 
undoubtedly a good deal of strong feeling about this abroad in the Punjab and of this 1 believe 
that Sir J.P. Srivastava is fully aware. 

Yours sinceiely. 

BJ. Ghuu V. 


• Governor of Punjab to the Viceroy 

Linlithgow Collection 
[NAI - Acc. No. 2227] 


*pames Court’ Simla, 
^ptember 30th, 1941. 

y 

Dear l^ord Linlithgow, 

Will your Excellency kindly refer to your private and personal letters <4 the 27th' 
instant' about the grain position? Since the first of these letters was written I have had t le 
benefit of a further discussion with you and you have given an interview to the Punjab Premiei. 


From H.E. Sir Bertrand Glancy, K.C.S.L, K.C.I.E., 
Governor of the Punjab. 

No. 470 
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As regards the first paragraph of your letter of the 27tli, the point that I endeavored to 
make is this. The Premier and his colleagues are only too willing to launch a furt!;cr crusade 
in simplification of the appeals already made by the Premier urging growers to place their 
grain on the market. If this crusade is to produce the maximum effect, it seems desirable that 
it should contain ailments which have not been stressed already. I accordingly suggested 
that the Ministers should be placed in a position (a) to declare on the authoritv of a .statement 
made by the Central Government that no profit of any kind was accruing to the Bengal 
Government direcdy or indirectly on transaction connected with the disposal of gi am imported 
into that province, and (b) to point to the fact that the importation of grain into India from 
outside was actually proceeding on definitely substantial scale. 

As to (a), I am not personally in favour of any ollicial reference whatever being made to 
the actual profit that Bengal may have secured hitherto. It may be true, as Sir J.P. Srivastava 
has said by both the Premier and Sir Chhotu Ram to have informed them, that the Bengal 
authorities admit to having made a profit of Rs 33 lakhs, apait from milling proceeds, on grain 
brought in from the North but I cannot see the slightest advantage in giving out sensational 
and disturbing information of this kind. All that seems to me necessary is a statement by the 
Cep‘^’’ah Government that they have satisfied themselves that the Bengal authorities arc now 
making no profit whatsoever on these transactions, but are actually incurring a loss; this might 
perhaps be complied with an assurance that any past profits will be more than absorbed by 
tlic result of present and future transactions, but tliis addition might well be omitted or defen ed 
if it is likely to cause delay. A statement of this kind is, I consider, most eminently desirable, 
because the vagaries of the Bengal Government arc the subject of repeated comment in the 
press and on every side. ITiey will provide, until it is definitely known that they have come 
to an end, a most cogent argument for those who say, however, reprehensibly — if Bengal, 
the seat of the famine, is selling imported grain 'it a profit, why should the upcountry grower 
and dealer abstain firom charging a higher price 

/\s to (b) — the importation of grain into India Irom outside, I hope that the announcement 
will not be long delayed. I have, as your Exc ellency is aware, been repeatedly urging this 
policy for a long time back as tlie most effective method of stewarding prices. I do not deny 
that the diversion of shipping to this purpose is to be regretted, but it seems to me to be 
unavoidable. Now that India stands deprived of her normal rice supplies from Burma, it would 
scarcely appear strange that even in wartime such steps as are practicable should be taken to 
provide a substitute fi'om overseas. Such higher militar)' authorities out here with whom I 
have been able to discuss matters do not seem inclined to dissent from this proposition. I 
drew your Excellency’s attention the other day to the advice contained in the Confidential 
Bi-Weekly Guidance Notes on the «ar Situation, dated September 25th 1943, which I have 
lately received fit)m Delhi — the passage runs ‘point out serious concern of British Parliament 
over food situation in India and the fact that His Majesty's Government are giving full assistance 
by way of facilitating import of food-stuffs into India*. If tliis advice is, as I presume, authoritative, 

public statement would appear to be free from objection. I am convinced that if this action 
is taken and if continuous and effective publicity is given to future developments of this policy, 
the result cannot fall to be beneficial. 

There is a third line of approach to the Punjab grower a suggestion which, as I told your 
Excellency the other day, Raisman has mentioned to me; it is to the effect that the Central 
Government should sponsor some fom of insurance against unduly depressed grain paces 
in the future. This idea has not yet, I underetand, taken definite shape and in accordance with 
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Raisman's wishes I have said nothing on the subject to the Punjab Ministry since he spoke to 
me. But 1 have frequently pointed to them what may be called the negative aspect of this 
proposition. 1 have repeated that if the Punjab seeks to take undue advemtage of the scarcity 
now prevailing, it can look for no sympathy in years to come when prices fall and the gi ower 
in Northern India ^peals for a limitation on foreign imports. I do not suppose that any scheme 
such as that which Raisman had in mind can be worked out without a considerable expenditure 
of thought and time. But an announcement of this nature as soon as it can be released m 
positive and tangible form should act as a very potent leverage. Perhaps it is not too much 
to hope that a scheme on these lines could be developed and given out before a campaign 
if that idea should frnd favour, is set on foot for forward purchases in advance of the next 
Rabi harvest; The Ministry and I myself are, as I have told your Excellency, disposed to 
recommend such a campaign provided that the practicability of imports from abroad has been 
adequately demonstrated. 

Coming now to the second paragraph of your letter of the 27th of September, 1 need not, 
I hope, assure you that the Ministry are no less jealous of the good name of the Punjab than 
your Excellency and I myself. The whole of the Punjab in common with the rest of India is 
gravely disturbed by the plight of Bengal and we are all out to help in coming to the rescue 
of diose in distress. 1 would suggest that very serious thought should be given to the question 
before any attempt is made to concentrate on the Punjab and on the Punjab Ministry the 
blame of what has come to pass. I am not fully aware of whatever criticisms may have been 
directed against the Punjab by Home authorities or by the press in England. The New Statesman 
is reported to have published an article in the course of which it is stated that as soon us 
scarcity began to manifest itself in India the Punjab Government imposed an embargo on the 
export of grain from its territories. In the light of what your Excellency has been good enough 
to say about the contribution of the Punjab fo the War effort, 1 have no doubt that the India 
Office has gladly availed itself of the opportunity to point out the falseness of this strange 
accusation. Any challenge thrown out to the Punjab Ministry by way of holding tiiem 
responsible for the Bengal tragedy is not likely to go unanswered. It is true no doubt that Sir 
Chhotu Ram was respoitsible for making remarks in the course of his voluminous speeches 
likely to induce growers to hold up their stocks in the hope of higher prices. I have never 
sought to defend him as regards this offence; as your Excellency is aware, I have taken him 
to task, he has given me his assurance that he will not err again in this direction, and since 
then, and as far as I am aware, he has kept hte word. Since then the Premier issued two 
appeals to growers to follow his own example and bring their grain to the market And Sir 
Chhotu Ram has on more than one occasion advocated the import of grain grown overseas 
to relieve the situation. How can it be said then that the Punjab Ministry are blackmailing the 
starving population of Bengal? I have no desire to resort to recriminations about the past. But 
if it is next to being up against the Punjab, remarks which Sir Chhotu; Ram saw fit to make 
some time ago, it is surely permissible, leaving aside the errors and ej^riences of last year 
on which the Punjab Ministry could have much to say, to point out certain conditions now 
prevailing in other provinces bordering on the Punjab. On the edge t)f the Punjab, in the 
United Provinces — a, territory administered under Section 93 of the ;^ct where one mig • 
suppose that All-India interests would be given greater and more effectfcfe consideration than 
in a province where a popular Ministry still functions — the price of ^feeat is roughly three 
rupees a maund higher than in the Punjab. The United Plrovinces is a surplus province in e 
matter of wheat It may be true, as Raisman indicated the other day, the Pimjab surp us is 
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materially greater than that of the United Provinces. But Hapur is an important wheat market 
Apart from Sind, Hapur in the United Provinces and Lyallppur in the Punjab were the two 
markets nominated by the Central Government last year as pivotal points in which the 
maximum price of wheat was fixed at Rs 5 a maund. Even assuming that there should be 
disparity of something from six annas to one rupee in favour of Hapur, there is obvious reason 
for the extent of the present discrepancy. If this discrepancy is allowed, as it' has been, to 
continue, can it be expected that the Punjab grower will refi'ain from embarrassing the Nlinistry 
or that the Ministers will find a ready reason. It does not appear to me iha*. any practical 
advantage would result from the suggestion made by Raisman the other day that action should 
be taken to ‘suppress’ the publication of Hapur prices; these will be widely known even if 
they are nor reported in the newspapers. I do not know whether the United Province 
Government are making any profit out of wheat e.xports, but the United Press on the 18th of 
this month gave out the following statement; 

‘It is learnt that the United Provinces is exporting 40,000 tons of wheat to Bengal at Rs 16 
per maund — F.O.R. Howrah’, I cannot vouch for the accuracy of this statements but I 
understand from the United Press representative at Simla that to the best of his knowledge 
no c.'jiiti'adiction has been issued. Also it is a fact as both Raisman and Mehta, the Sugar 
Controller, are aware, that the United Provinces Government are charging Rs 3-2 per maund 
as their fee for a licence to export gur from the Province, it is reported that they are 
adopting the same line of action in the matter of oil seeds. Apart from the fact that such 
practices are not easy to reconcile w ith the provisions of the Government of India Act, do 
they not furnish a direct incentive to other provinces to make a profit from the exports of 
their produce? Is it not the credit of the iKmjab Ministry that they have refrained from 
following such examples? I have every sympathy with Raisman and the Central Government 
in their manifold difficulties, but I think your Exi ellcncy will agree that, while not attempting 
to shield Sir Chhotu Ram or any other offende*'-: for their past misdeeds, I tun bound to 
keep you informed of the Punjab point of view, i could elaborate the argument in various 
other directions, but perhaps I have said sufficient on the subject. 1 would only repeat that 
I am strongly inclined to deprecate both on the grounds of justice and policy a frontal attack 
on the Punjab Ministry. It seems to me that in this crisis we should abstain from all 
unnecessary recriminations concerning the past, whether in regard to the Punjab Ministry 
or other authorities, and concentrate on the present and the future. As I have said we are 
all anxious to do out best to assist 

In the matter of inflation I have pointed out on various occasions the inherent danger to 
the Ministers both individually and collectively, and 1 jhall continue to do my best to keep 
their attention direct to this factor. 

1 enclose'* for your information a copy of the communication issued to District Officers, 
bringing to their notice the Premier’s appeals, the text of which Your Excellency has seen, 
and urg[ing them to take effective action. We will do what we can to see that their efforts are 
not relaxed. 

'There is I think, only one point in your letter of the 29th instant with which I need trouble 
Your Excellency by adding to the length of this long letter and that relates to the Premier’s 
remarks about cheap clodl. What he tells me he wished to point out was that the effect of the 
Central Governments campaign to reduce the price of cloth had only manifested itself to a 
very limited extent so far as the rural community is concerned. This I believe to be correct 
up to the present, but I am making further enquiries. 
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I have to indent further on Your Excellency’s time when I know that you are so despcratelv 
busy but perhaps I could be permitted to come and see you one evening — Friday if thai 
would suit you for a short time before I leave Simla. I will get Brander to ring up Laithwaite 
and find out whether this would be possible. 

Yours sincerely, 

BJ. Glancy 

1 . Not printed. 

2. Not printed. 

3. Not printed. 



Governor of Bengal to the Viceroy 


The Transfer of Power - Vol. IV, Doc. 158 


Sir T. Rutherford (Bengal) to the Marquess of Linlithgow 
MSS. EUR. F. 125/43 

Govt. House, Calcutta, 2 October J94.i 

Dear Lord Linlithgow, 

With reference to your letter dated 15th September' here is the fuller report than was possible 
in telegrams of the Bengal situation as it appears to me. 

2. Political — The corrupt Fazlul Huq administration set the ball of mis-management rolling 
and the present Ministry which took over at a very difficult period did not improve matters 
by chopping and changing its policy from time to time. It has been hampered by bitter political 
controversy, which Suhrawardy’s previous reputation facilitated and which has considerably 
added to the suspicions about its administration throughout the rest of India; by reluctance 
to disclose the full facts of the situation, namely that practically all imports were being devoted 
to feeding Calcutta and its industries and the various services classed as essential, and that the 
districts were largely being left to fend for themselves; by a ftur from strong and overburdened 
administrative machine; by the prevalent corrupt ment^ty of both the public and the lower 
ranks of officialdom. The grain trade is largely in the hands of the Hindus, and quite apart 
from commercial greed, I suspect that political feelings have had much to do with their struggle 
to defeat the efforts of the present Government to bring down prices tq reasonable level. 1 he 
big cultivators who would have surplus stocks are also mainly Hindus, and putting aside panic 
or greed are also affected by political feelings. I have not been able to itscertain properly why 
the anti-hoarding drive in the moftissil was not followed up by taklng|physical possession of 
considerable stocks for Goverrunent reserve, but I gather that Pinnell who was all for free 
trade, though no longer Director of Civil Supplies, was consulted, an<f it was finally decided 
to requisition only 25 per cent of stocks over 300 maunds from cultfvatflfrs and merchants with 
the proviso that a minimum of 300 maunds be left with the owne^ though District an 
Sub-divisional Officers were given discretion to requisition more if lAcessaiy. Actually, no 
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wholesale requisitioning seems to have done, but Sub-divisional Officers have lists of where 
the stuff is supposed to be ‘Frozen’. Ayyar tells me that one of the main difficulUes was what 
price to pay, while Suhrawardy advances the difficulty of collecting small quantities of grain 
from all over a country where communications arc notoriously bad. He is certainly right about 
this as my own excursions in 24-Parganas and Midnapore have proved to me. He maintains 
that the invesUgaUon had the effect of bringing out stocks as big cultivators lent or sold their 
suipluses to others while the merchants brought their stocks on to the markei. As regards the 
later drive in Calcutta, Stevens says it revealed very little stock they did not know about, but 
I feci that it was very inefficiently conducted and suspect some biggish Muslim merchants 
would have also been involved over hoarding. I'he Police were not employed, and quite 
recendy the Commissioner of Police has found some substantial stocks hidden away. There 
is still pending a scandalous case over forged permits for drawing wheat and alia from 
(Government stocks in which a Muslim official, appointed by Fazlul Huq, and merchants, 
Muhammadans and Hindus, who subscribe liberally to relief kitchens, were involved. I have 
not yet had lime to look into this. Then die appointment of Ispahani* as sole purchasing agent, 
about whose premature knowledge of the free trade scheme I already reported to you from 
Bih;a, ii<ia created an opportunity for making a stink; and I have since learnt that he had 
already bought large quantities in Orissa before the declaration of free trade, which however 
Suhrawardy assures me he made over to Bengal Government at cost price. I have verified 
Irom Campbell of Shaw Wallace & Co., that his firm was approached first by the Ministry 
and that they refused on the ground that with their other commitments to buy for industry, 
they had neither the finance, nor the organization to undertake the task, and recommend their 
competitors, the Ispahanis, as best able to do so. European opinion is that the I<:pahanis are 
the most honest Indian firm in Calcutta, but there is some doubt as to what their sub-agents 
may have been upto in buying at one price ai.d invoicing to Government at a higher rate. 
All supplies bought by the firm have been delmicd or will be delivered as soon as released 
from Bihar and Orissa. They are paid Re 1 per cent, instead of on a maundage rate, which 
I think is too high. In Bihar after compaiing maundage rates and ordinary purchasing 
commissions and the average price paid, I fixed it at 1 2 annas per cent to Trade Adviser and 
purchasing agents, Gurusaran Lai . . . ^ I came here with great suspicion of Suhrawai dy and 
he is undoubtedly sly, but so far as 1 can make out he is subject always to his political 
background which weakens policy, trying to do what he can to deal with the situation, and 
works hard. TTie trouble is that he wants to go into details too much instead of confining 
himself to broad lines of action and wastes a lot of time wandering about India instead of 
getting down to the job of seeing that a properly or^imised and staffed Food and Supplies 
Department was got together with a strong man at the head of it. Wlien I arrived, Stevens as 
Joint Chief Secretary and Civil Defence Commissioner had been giving most of his time to 
the problem for three weeks, but without the Minister to back him was having all sorts of 
difficulties about getting officers he wanted, and as you know the matter was complicated by 
the question of who was to be Chief Secretary when Blair went. Sir Nazimuddin, the Chief 
Minister, subject to his ideas of political patronage, Mukerjea, tlie Revenue Minister, who is 
responsible for Relief, and Muazzamuddin,* the Minister for Agriculture, are I think reasonably 
honest. I have not bothered myself so far about the others as they do not count over this food 
problem. Communal consideration in regard to appointments of Indian officers, even of the 
LC.S., are a nuisance. Politically Bengal with its background of communalism and the average 
mentality of its people has been utterly corrupted by 6 years of Provincial Autonomy . 
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[Omitted: Paragraphs 3 to 6 discussing the ‘Administrative Machine’ — £d.] 

7. Present Food situation — The fundamentals are: 

(1) The loss of the Burma ‘Rice Ukraine* and consequent inability of the rest of India 
to make up Bengal’s own real shortage due to bad harvests, cyclone and floods, and 
firom the Bengal point of view, unwise exports overseas. 

(2) The greed of the trader and panic hoarding by cultivators; failure to control prices 
which, with shortages in other parts of India and Ceylon, was perhaps well nigh 
impossible. 

(3) The dubiety of all available statistics and therefore lack of accurate knowledge uf 
what the real shortage is. 

(4) The emphasis on keeping Calcutta fully supplied. 

(5) Bad communications made woise by the ‘boat Denial Policy’ of the Army. 

(6) The injury to communications by the Damodar Flood, and pressure on the Railways 
for Military Traffic. 

(7) Doubt about the continuance of supplies from the Punjab and regularity of receipt. 

(8) Difficulty of switching the people over to a change of ffiet 

(9) Suspicions throughout India of the bonafides and efficiency of the Bengal Government 
not unjustified by some of their actions and mistakes. 

( 10) Calcutta a botdeneck for wheat, as it is the only place where there are flour and atta 
mills; failure of the local Supplies Department previously to procure despatches uf 
wheat products direct to the districts, and now when we are trying to arrange this, 
Railway’s inability to move more than 15 wagons a day by these cross routes according 
to Sir ^lin Garbett and Biscoe. 

(11) Failure of the Bengal Government to really organise their Supplies Department on 
a proper scale — it still requires strengthening. 

(12) Lack of any real knowledge where supplies, if any, within the country, are available, 
and which again I am not surprised at as the Government have no village organisation 
other than the ckmokidars under their direct control. The local Union Boards do not 
seem to be of much use for such purposes though they are being used to supervise 
relief .... 


1 . Not pri^u^d. 

2. Personal comment, not relating to Mr lal (omitted in the original) — Ed. 
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LG. of Prisons Bihar to the Secretary, Govt, of 
Bihar 


Govt, of Bihar Pol. (Spl) File No. (>90/43 
[Bihar Stale Archives] 

Dated the Zlnd October, 1943 

From 

Ll. Col. I.S. Nalwa, 

Inspector General of Prisons, Bihar 

Vo 

I he Secretary to the Government of Bihar, 

Judicial Department 


Subiect: Petitions from security prisoners of the Hazaribagh Central Jail and the Patna camp 
jail praying for contributing to tJie Bengal Relief Fund, a portion of their daily ration 
of food grains. 


Sir, 

I ha\'c the honour to forward herewith for favour of disposal petitions (in original addressed 
to ihe Chief Secretary to the Government of Bihar, and to the Secretary, Judicial Department), 
on die subject noted above, by the security prisoners of the Hazaribagh cential jail and the 
Faina tamp jail, respectively, and to state that such requests cannot be granted, but there 
should be no objection to these prisoners H.iung to their relations outside to send help in 
money or kind. 

I have the honour to be, 
Sir 

Your most obedient servant 
Lt Col. I.M.S 

Inspector General of Prisons, 
Bihar 


[Enclosure] 


From 

Atul Chandra Ghosh 
To 

I he Chief Secretary 
Government of Bihar 


Government of Bihar 
Political (Special) 


Fhe humble petition of the undersigned political prisoners of the Central Jail at Hazaribagh, 
most respectfully. 

Fhe petitioners learn from the newspapere that people are dying in hundreds in the different 
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pai ts of India from starvation due to want of food, and Government and people alike have 
started relief work to provide food to the starving people. One is filled with feeling of agonv 
at the new's, and is naturally eager to contribute its mite to this humanitarian work: And the 
pnsoners in the jails of India arc no exception to this attitude of human mind. 

According to the jail regulation the Govt, has to provide a fixed quantity of food grains 
daily to each prisoner, and he consumes it as he would have done outside in the normal 
condition of the country. But many of the prisoners, have they been outside, would have 
voluntarily deprived themselves of a portion of their food for the sake of their starving broiluM s. 
rhe undersigned therefore, beg humbly to propose that they will gladly give half of the 
quantity- of the food grains (rice, dal ajid atta) tliey get daily from the jail, for the sake ol the 
stalling people outside for a period of two months or till the acute food crisis be solved to 
some extent or till the standing crops be reaped, if the Government will be ple:isod to send 
the same to any of the relief centres in Bengal or any other province where people are d)in^ 
for want of food. ITiough the undersigned arc making this proposal, they hope that as soon 
as this prayer will be conceded to, many other prisoners will join in this humanitarian work. 

As at present the question is only of supply of food grains, and not money, proposal uf 
setting apart a portion of die food grains is the only feasible one for affording siiccom to tlir 
dying people. The undersigned, under the above circumstances, humbly pray the Governmcni 
will be graciously pleased to accede to this, of contributing their mite to the succour ol iIk* 
staging people and apai t from its independent relief work in this behalf, be insti urnenlal thus 
in sr^ving as many persons from death from starvatirin as there will be contributors to iIk 
scheme of successor. . . . 

llie undersigned hope that the Government will be able to treat this, Uieir prayer as vei\ 
urgent and to accede to it within the shortest possible time. 

Hazaribagh Central Jail 
Ward No. 5, 

I'he tidi Sept 1943 

Atul Chandra Ghosh 
Security Prisoiu'r 
Arun Chandra (ihosh, 
Political Prisoner 

Reply of the Government of Bihar 

No. 3m C. 620/43 
Government of Bihar 
Political Department 
(Special Section) 

From Y.A. Godbole, Esqr., C.I.E., I.C.S., 

Chief Secretary to Government 

To The Inspector General of Prisons, Bihar 
Sir, 

With reference to your Letter No. 301153 dated the 22nd October 1943, 1 am directed to say 
that the request of the security prisoners about contributing to the Bengal Relief fund a portion 
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of their daily ration of food grains is not provided for in the Rules. Obviously participation 
in civil activities is ag^nst the idea of detention or imprisonment, however, noble the object 
of the activities may be. ^ 

They may however be allowed if they so like t<, ask in any letters that they are allowed to 
write under the Rules tliat a contribution may be sent for the relief of Bengal. 

I have the honour to be, 
Sir, 

Your most obedient servant 
Chief Secretary to Government 



Destitutes in Calcutta and their relief measures — 
October 1943 


bxtiacts from B.F. Report, pp. 71-t 


. . . 22. 'Fhc opening of free kitchens, and famine hospitals and wards, had some visible effect 
on the situation. In September a small daily ration of cooked food became available to all 
destitutes for the asking. Meals were given at the same time of the day in all kitchens, to 
prevent destitutes from getting more than one meal, 'fhe destitutes tcncied to gather in the 
neighbourhood of kitchens, sitting or lying on the pavements throughout most of the day and 
night. The influx of famine victims created a serious sanitaiy problem in the city. 

2d. 'The relief authorities were impressed b> the necessity of getting the destitutes out of 
Calcutta and back to their villages. A special o fficer wds placed in charge of relief work in 
C'alcutta (the Relief Co-ordination Officer) an^ plans were formulated along the following 
lines, rhe first necessaiy step was to collect deslitutes from the streets and put them in 
poor-houses or destitute homes in the city, those requiring medical attention being sent to 
hospitals. This involved tlie establishment of suitable homes and the development of hospital 
services. Next, it was proposed to create a ring of famine camps round Calcutta to which 
destitutes could be sent the first sUige of their homeward journey; tliese would also ser\'e the 
purpose of diverting fresh swarms of destitutes enrouie to tlie city. Since people could not be 
sent back to their villages unless food was available for them there; the scheme included the 
provision of poor-houses and kitchens in the rural dicas concerned, to prevent the starvation 
of tile people on return to dieir \ Jlagcs. 

24. In practice the scheme did not work altogether smoothly. 4 here was at first difficulty 
in finding suitable accommodation in Calcutta, which was partidly solved when a bustee area 
capable of accommodating several tliousand people was placed at the disposal of the relief 
iiuthorities by the Calcutta Improvement Trust. Camps constructed for evacuation in the event 
of air raids wero available outside Calcutta, but these lay mostly to the north, whereas the 
great majority of destitutes came from the south. New camps had, therefore, to be established 
and the usual obstacles imposed by lack of transport and shortiigc of materials circumvented. 
Operations in Calcutta were hindered by the weak and diseased state of the famine-stricken 
population and their reluctance to enter Government institutions. Malicious rumours were 
spread about the motives of Government in collecUng the destitutes. Further, the destitutes 
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had acquired a 'wandering habit* and resented confinement in camps. Many, placed undoi 
control, absconded if opportunity occurred. The peculiar mental condition induced by lack 
of food, to which reference is made in Chapter II of Part II, reduced tlieir amenability ((» 
restraint. The following passage from the evidence of a witness concerned in famine relief 
illustrates some of the difficulties encountered in dealing with the destitute population; 

Sickness of the population very much complicated the arrangements, llierc was mental demoi ali/aiion 
which followed and it made our problem very difficult. Ihe wandering habit amongst the children w;is 
difficult to stop. Famine orphanages had to have prison rooms. Children ~ skin and bone - had got 
into the habit of feeding like dogs. You tried to give them a decent meal but they would break awav 
;md stait wandering about and eat hldi. You had to lock tliein up in a special room. Tlicy would coino 
to normal after they had been fed and kept for a fortnight in a decent manner. Ihey would not wiuidn 
dien. They developed the mentality of wandering. 

Some force was used in collecting de.stitutes from the streets and unpleasant scf iics 
occurred. In the eaily stages die task of removal was entrusted to the police and the arrn al 
of a police lorr)' in a street crowded widi destitutes would be a sign^ for dieir rapid and 
noisy dispe!*scil. Towards the middle of October, some 15 lorries were made available to 
the relief audiorities and responsible Government officers, accompanied whenever possible 
by non-official volunteers, toured the streets and collected destitutes by more persuitsive and 
gende means. 

25, Reference has already been made to the disruption of family ties which occurred w hen 
the destitutes left their homes and wandered into towns and cities. In the confusion prevtiiling 
in ti.<' Capital, further family separations took place. When people were picked up on (he 
streets and taken to hospitals and homes, members of the family left behind would usiiallv 
have no idea where to look for them and the latter would be equally at a loss. A special 
officer was appointed to undertake the re-uniting of separated families. Tlie nature of his task, 
and the steps taken, arc illustrated in die following account given by a witness. 

In Calcutta people were very often picked up from the food kitchen centres and brought to (iir 
poor-houses. Iliere some woman would complain that she had lost her child and Uiat her husband 
had gone away. When we picked up people under compulsion it very often happened tliat sonn* 
persons were separated from their relatives. What we did in the end was to set apart one poor house 
in Calcutta to which we sent all the people who were separated from their relatives. Such persons vvci c 
sent to that particular poor house and when they were there picked out their lost relatives. Besides if 
anybody in the street said that his daughter or wife was lost he was told to go to that particular 
poor house and find her. 

2(>. By the end of November 1943, uie majority of destitutes had left Calcutta and had 
returned to their villages. It was estimated that during the relief operations, over 55,00 people 
were received in destitute homes, and camps. The relief organization employed a paid staff 
of nearly 1,500. Actually a very considerable proportion of the destitute population did not 
leave the city via the Government organization. When it became known that a good aman 
crop was on the ground numerous destitutes found their way home on their own account. A 
few thousands remained in relief institutions in Calcutta and throughout 1944 there was a 
steady influx of small numbers of vagrants and beggars, Including people reduced to penury 
by the famine, who required institutional relief. But in general Calcutta had returned to norm 
by December 1943. 
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K Relief in the Districts 

27. It is not easy to give a general account of famine relief work in rural Bengal, since the 
urgency of the famine situaUon, and the extent and efficiency of relief measures, differed from 
district to district The availability of supplies, the size of the district, the personality of the 
District Magistrate - all these affected in various ways the provision of relief and the degree 
of success attained. Comprehensive relief measures were first undertaken in tlie Chittagong 
district, in which a serious situation was reported as early as January 1943. Distress first became 
evident in the town of Chittagong and was temporarily relieved, during the early months of 
the year, by requisitioning supplies of rice from big culUvators in the souUiern parts of the 
district Some 15,000 to 20,000 maunds were requisitioned. In April a scheme for supplying 
ii ration of rice to the poor in Chittagong towns was instituted. 

In rural Chittagong famine became imminent in February and March. Test relief works 
were opened in April and were attended by large numbers of women. 'Fhousands of men 
left their families to work on military projects. It became evident, however, that work and 
wages alone could not prevent famine. Food was required. Free kitchens were opened in 
Chittagong in May, the first in Bengal. Credit for initiating this system of relief, later to be 
e.xtepHed to most of the province, is due to the Circle Officer of Rouzan. Supplies of food 
for relict of various kinds were obtained with great difficulty. Some were secured by local 
purchase and requisitioning and in July, during the free trade period, 50,(XX) maunds were 
purchased in Assam. During the later months of the year supplies received through the 
Department of Civil Supplies relieved the situation. It has been estimated that about 100,000 
people, out of a population of 2 millions, relieved a small ration of cooked food at free 
kitchens. 

28. Mortality in Chittagong was high during the early months of the famine, reaching its 
peak in July and August During the remaining months of 1943 it declined and by June 1944 
had returned to the normal level In Tipperah, on the other hand, where the famine began 
a few weeks later than in Chittagong, the peak lu mortality was not reached until December, 
when the number of deaths was 272 per cent in excess of the quinquennial average. ITiroughout 
the first six months of 1944 mortality remained high in Tipperah. In this district relief operations 
compared unfavorably with those in Chittagong, chiefly owing to lack of supplies. In October 
1943 it was reported that food could not be provided for kitchens, that relief was intermittent 
and scanty, and that cases of emaciation and deaths from starvation were numerous. The 
contrasting mortality trends in Tipperah and Chittagong can unquestionably be related to the 
adequacy of relief. 

29. In Faridpur, where famine was severe, great difficulty was experienced in the running 
of food kitchens owing to scarcity of supplies, lack iff transport, and corruption on the part 
of local officials in charge. Workhouses providing food and shelter were established at an 
early stage to replace the kitchens, and tliis measure proved a success. Another step was the 
rationing of towns and of a number of villages. 

A Co-operative community Scheme, embracing some 20 villages, was initiated by the 
District Magistrate. This involved the pooling of the food resources of each village. Each family 
in the villages participated and was given a ration card ensuring its own supplies. No food 
was allowed to be sent out of the villages until their own needs were satisfied. 

In a Dacca city a local rationing scheme was organized by a public-spirited Judge. This 
helped to eke out the Hmlted supplies of rice available and assisted not only the poor, but 
^so middle class fairijli e s, to obtain food during the famine. 
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30. Each district had in fact its own difficulties to contend with. In some districts tlie 
situation was got under control fairly rapidly: in others confusion, inefficiency, and lack of 
transport and supplies hindered the provision of relief. Medical and public health measures 
were an essential part of relief and here again there were different degrees of achievement 
The general course of relief was approximately as follows: As the famine developed, ineffective 
attempts were made to relieve distress by agricultural loans, test relief, and gratuitous relief as 
money on a small scale. Test works, which were mainly under the administration of District 
Boards were unsatisfactory in many areas. No measured task was exacted, supervision was 
lax, and there was great waste of public money. When the famine reached its height, the main 
problem was to obtain supplies of food, either locally or through the Government, and distribute 
them to the needy through free kitchens. Relatively small amounts of dry grain were issued. 
At this stage destitutes flocked into towns in the districts, as into Calcutta, and similar scenes 
were enacted, though on a smaller scale. By degrees food was provided and acute starvation 
diminished, relief in many areas being hastened in November and December by the help oi 
the military transport organization. With the arrival of the harvest, and the increase in, and 
accelerated transport of, provincial supplies, food and work became available for the survivoi-s 
Free kitchens were replaced by work-houses and orphanages which provided food and sheltei 
for famine victims who remained destitute and homeless. Complete recovery did not, however, 
follow the relief of starvation. 'Fhe death rate from epidemic disease remained for many months 
and the satisfactory rehabilitation of the classes in the population most affected by the famme 
is an c.xtensive problem which will be discussed in a later chapter. 


Speech of Bankim Mukheijee — dt 6.11.1943 

Govt, of Bihar Pol. (Spl) FUe No. 755, 1943 
(Bihar State Archives) 

Government of Bihar 
Mr President and Gendemen, 

You must be reading in the newspapen about the situation obtaining in Bengal. In a way it 
is impossible to describe it, because what confronts the people in a place can be realized bv 
die local people only. And even so nob-idy knows the distress in the whole of Bengal. You 
have, been just witnessing what is happening every day. In a city like Calcutta dead bodic.s 
are lying on the road. A child dies in agony in the lap of its moAer while the mother leaves 
it behind and goes about her own business. This scene is witnessed by pei>ple of every Mohalla 
every day. And the misfortune is that even in the face of this we do no| get the warning and 
there is wanting the needed unity among us. The people of all Bcrtgii should have rallie 
and tried to understand this. (But) what is happening? (It is) just the Reverse. Factions ^ 
parties are on the increase. This is a peculiar thing, in the first place y|»u are not agreed ^ 
to the cause of the famine. Then followed quarrels, conflicts and oppofition. As to how e 
situation is to be improved now every party holds its own view. They itfe fighting. Outsi e 
Bengal there has been a false propaganda. I am told that there has been a propaganda among 
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the people that no foo^ains reached Bengal from outside. And Government carried on the 
propaganda foolishly. The Ministers carried on their propaganda. ITicre is Mr Amery himself 
in the Parliament seated in a citadel. All these people are canying on a propaganda which 
gives the impression that those responsible for the present condition of Bengal are the people 
of Bengal and the Ministry. But the truth is that in fact the greatest responsibility lies with the 
Central Government. The responsibility of the Delhi Government also is greatest and in order 
to evade it everybody from Mr Amery downwards drags the name of Fazlul Haq and sometimes 
of the League Ministry. Fhe result is that when accusations are made against them, Fazlul 
Haq and his colleagues - the Hindu Mahasabhites, at nnee deny their fault. ^Flie fault lies 
with the present Ministry. The present Ministr>' denies it and holds the out-gone ministry 
responsible. Ibis only proves that it is a game of tlie imperialists. 'ITie Central Government 
ignores the real point. Nobody believes in what Mr Amery says. Let us take one point. 
ITiousands and hundreds of thousands of maunds of foodgrains are sent to Bengal. Nobody 
knows into what pit they are all put. 'Fhey are all into a bottomless pit. But if a calculation 
be made (it will appear that) hardly a small portion of tlic many lakhs of maunds of foodgrains 
which the central Government had promised to send has reached Bengal up to this dav. Not 
iipSf of what the l\injab Government promised could be sent, while Baldev Singh goes 
on 'ia>ing that the he had sent enough. The next thing is that Mr Amery says it is the fault 
of F.'izlul Haq for he did not anticipate what was going to happen in Bengal. All these things 
are spoken. But the question is that last year in the month of December when a meeting of 
dll the Government officials was h. ld at Delhi, was it the fault of Fazlul Haq to have said that 
there was some shortage of foodgrains in Bengal and that if the Central Government was 
unable to make any arrangement, it should have left hin free to make some arrangement and 
find out foodgrains anywhere he liked? His fault was that he asked the Central Government 
and the United Kingdom not to allow the Central Corporation to purchase food grain and 
export the same. If Fazlul Haq at all commitie 1 a fault it wa.s this that he parted company 
with Government. . . . Probably he thought he might be in dilliculty if he trusted those people. 
Alter the coming of this ministry into powc’* it made ever>' effort to improve the situation. 
Mr Suhrawardy is trying hard. He is trying to bring this famine under control and to solve 
the difficult situation, but the party in opposition is entirely against him. But it must be admitted 
tliat he has been trying hard. Nothing was said about this ministry on behalf of the Central 
Government except this that the Railway Member was not making any arrangements for the 
Bengal Government. When I saw Nazimuddin and made enquiries he told me that wheat was 
once despatched to one station and rice to another from Delhi. Instead of wheat rice was 
received and wheat was received in place of rice. \ his bungling took place but the fault lies 
with us. When Sir (Edward) Benuiall came to Calcutta I was going to mention this thing in 
the meeting, but Sir Benthall persuaded me not do so but to drop the matter. He did not take 
any steps there but when he reached Delhi he issued a statement to the effect that the Bengal 
Government was unable to make arrangements. There would have been given such a reply 
as would have silenced them.(?) 

^'Vhat is the position about rice at present? Briefly it is this that 28 crore maunds of rice is 
required in Bengal every year. Last year there was a deficit of 4 crore (maunds) because of 
floods in Midnapore and some damage (to crop) in Faridpore and Noakhali also. The Marwari 
Chamber of Commerce said that there was a deficit of 5 crore (maunds). In November- 
December last the Central Assembly declared that tliere was no deficit in Bengal: but when 
N.R. Sarkar was appointed Food Minister he stated that there was not much deficit. Major 
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Wood, the Food officer, declared that deficit was 5 per cent When Azizul Haq' came he said 
that it was 15 per cent The Central Assembly, however, did not agree but when people began 
to die since the month of August he said that a drama was being enacted. Now he says (hat 
the Bengalees are to blame and Mr Amery repeats the same. In England there are disdngiiishod 
members of Parliament and many foolish ^glishmen who are making strange propaganda 
about India. The fact is that they are the masters of India (but) they are so foolish and stupid 
that they know both but indulge in tall talks. Then it was reported in a newspaper that a Parsi 
lady had spoken about the Bengal famine to the effect that the Bengalees do not like to take 
rice that is not grown in Bengal. What a talk forsooth! the Parsi lady is in England and is 
called an Indian. Some pieople say that Bengal is caste ridden and that people there do i„ii 
take food cooked by others. What rubbish is caste? Hindu or Muslim (question) is nothing at 
all. If one dying of starvation can get food anywhere no question of caste will arise, llie central 
Government promulgated an Ordinance and attempted to suppress the news about famine 
and they are still suppressing it. When people began to die an attempt was made to stop tin- 
news from spreading throughout the whole world, but the Statesman, which is an English-ow-in-d 
paper, did not comply and got photos printed and published throughout India. It was then 
that people realized the seriousness. Money began to come in. Relief committees were opened 
and the news spread like wild fire all over India. But the news reached England gradualK 
and the people there raised an outcry, otherwise the people in Bengal would have died in 
thousands without any notice being taken of them. 

There was a deheit of 4 crore (maunds) out of which some 2 crore maunds was produced 
in Bhadro. Thus the deficit was two and a half crores in which connection our Rutlierfcjrd 
declared that in Bengal there was no foodgrain enough to last seven weeks. This is true to 
some extent But the position at present is that for the last live or six months two to three 
crores of people have not taken rice. So there remained the deficit of two crores and a hall, 
lliere is still one month and a half to pass in Bengal and 4 crore maunds is required for the 
purpose. And there has been a bumper crop this year the like of which was not seen in tin- 
last ten to twenty years. But the pity is that those who laboured are dying, so much so tliat 
nobody knows whether the crop would dry up in the fields or the very harvesters would cea.se 
to exist All the people are dying and people are grieved at the sight of the fields foi ll 
something out of ^ crop had been available a little earlier the lives of hundreds of thousands 
would have been saved. But when the crop would ripen and be ready for harvesting it would 
be of no use. If there be any person who can lend two crore maunds of rice to Bengal now, 
he can have 4 crore maunds in return. But where is the order for this! Amery holds that the 
responsibility for food lies with the Bengal Government But who has got the power? Herr 
we have got a provincial Government All the responsibilities have been imposed on it but 
under the garb of the worthless Government of India Act, 1935. Some powers have no doubt 
been given but it is the State or the Central Government that has got all the power in its 
hands. Food stuff is the responsibility of the provincial Government bi^ you cannot import 
foodgrains finm outside. The Bengal or the Bihar Govenunent has got legal right to enter 
into any good transaction either with another Government or in the pro^ce itself. It has got 
no right Then what is die way out now? Railways are working in the country, you have no 
power over them. The central Government has got all the powers of tra^porting goods over 
those railways. The blame is put on the provincial Govemments but they! have got no 
They are enjoying all the powers. What can be done when all power hf vested in the Dc 
Government? 
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What is the situation in Bengal today? Some people arc enriching themselves as a result 
of the war while the poor man is suffering. By taking money from the rich, poor pe'.ple should 
be fed, but the income tax is taken by the Central Government. This is a farce of the India 
Act of 1935. They are proclaiming to the world that the provincial Governments are responsible 
for the famine in Bengal. But the responsibility rests with the Central Government alone In 
die Punjab and Bengal Indian Ministries are functioning. Hie ministers are Indians. What is 
the position in Bihar and the U.P.? Why did die rate of foodgiain go up there from Rs 4 to 
Rs 15? Why are people dying in Madras, Cochin, Travancore, Bijapore and Andhra? Why 
is there famine in Orissa? Because it is the Advisers’ raj there; the I.C.S. are the rulers. 
Everybody knows what scarcity prevails in Bengal. How did this happen? Ihe reason is this, 
on account of the war the export and import of commodities stopped. The traffic on all the 
railways was very much increased due to die transport of the military and their food stuffs 
and materials. Free trade stopped as rcstricUons were imposed om movement (of goods). Thus 
there should be a control over everything. But how to do it? According to the Central 
Government food grains are not sent from one place to another. By control should have been 
meant rationing for the forty crores of people in India. There should have been control over 
die priLw... Suiplus food grain should be controlled by Government and distributed. But this 
is not the case. It is unnecessary control that lakhs of maunds of food grains should be lying 
in Bihar, on the border of Bengal, while the neighbouring province should be starving. At 
Lackisarai people told me yesterday that one or two lakhs of maunds of foodgrain was lying 
there, lliey said that if permit were granted some of die foodgrain might be kept in stock 
and the rest sent to other places benefiting some people. Who is responsiWe for this? If Bengal 
demands from Bihar people believe that by sending somcdiing to Bengal there takes place a 
shoitage in Bihar and the prices go up. Why do the prices rise? Wlio is responsible for this? 
In the first place the Central Government and hi tlie second our Indian profiteers resort to 
black-markcting. Among them tlieie arc both Hindus and Muslims. They belong to all 
communities. And there is a party of such a nature diat its people conceal themselves under 
its cover and profit by it They pose as great patriots. In it are also included diose hoarders 
who can openly say that the more they hoard or withhold the grain, and the more the people 
suffer, the more will there be discontent among the people leading to revolution as would 
exterminate the British Government If thousands of people die in tlie streets of Calcutta, will 
the revolution in India be speeded up? If so, there would have been revolution in India long 
ago. Sufferings and discontent only prepare the grounds for revolution but do not bring it 
about. Revolution comes when people agitate for preparing the ground for revolution and for 
removing suffering which leads to unity. It does n«'t come by dying like ants and flies. 
Revolution is brought about by bcc...ming a martyr. A martyr sheds his blood for the sake of 
his country, dies for the sake of his country while another dies to mitigate the ills of his country. 
So the blood of that single martyr is more valuable than that of lakhs of afllictcd and decrepit 
persons taken together. 

The hoarders are crying that they have been doing so for the sake of the country and there 
are some parties also who propagate this If relief is given, counter-propaganda is made. They 
ask if they should give relief for nothing; Government alone is responsible for this food crisis 
and the responsibility lies with it. Why should diey accept responsibility for when it is the 
Government’s duty? This provides to them a pretext and they are saved. They think that the 
larger the number of deaths the more will Government be exposed. It is a pecuUar way of 
thinking. If they die in this way and expose Government, then, I would be convinced that it 
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is right. But the poor people die and you rejoice that Government is being badly exposed 
I'his is no humanity. ITiis is no patriotism. There can be love for the people and love for the 
country in those who have human feelings in them. He alone can be a patriot who has got 
in his heart love for the entire humanity, love for every child. What would the British 
Government mind If all our people die this time? What does it care at all? There are hundreds 
and thousands dying every day. Damned this sort of exposure. 

It is a misfortune that there is no awakening in the country. Our leaders are not one with 
us. It is unfortunate that there is no unity among the different communities in our countrv 
All the political parties are not united. 'Fhis is a misfortune, but in spite of this it is our duty 
that we should strive to bring them together. If our leaders had been in our midst and if the 
Central Government had been in our hands we could have done many things, we could have 
averted this food crisis altogether. But should we not strive (to do so)? The people should die 
before our eyes and shall we remain spectators? 

ITiere is foodgrain in Bengal, but in such a way that instead of ten maunds there is fifte en 
maunds in some place. The well-to-do KLsans have hoarded foodgrains, keeping 20 maunds 
instead of ten maunds or five maunds which they actually require . . . 

We could have done something if our leaders and our parties had united. When imiird 
they should declare that wherever people are holding foodgrain at the rate of 2() seers por 
head they should reduce the quantit)' and distribute among themselves the stock thus made 
available. The ministry' functioning in Bengal at present belongs to tlie league party whi( h is 
veiy' powerful in Bengal. But there is also a party in opposition which will oppose anYthini; 
it w’ants to say or do. If Suhrawardy asks the people to bring out their hoarding, ShviinKi 
Prasad Mukerjee declares that the poor would perish. When tlie Ministry came to power in 
May -June, I wanted that hoarding should be done away with and people should be ap 
proached. A committee was formed. Suhrawardy tried his best but Faziul Haq, Kiran Shankcr 
Roy and Shyama Prasad Mukeijee started crying and saying poor people were being oppre.ssed, 
distress would increase in every home and there would be misery in every household. Kven 
in Calcutta there are dealers in black-market. ITiey are among Hindus, Muhammadans and 
Englishmen al.so. It was mot necessary' to bring them under control. A Food Committee was 
formed for the purpose. The A.R.P. and Ci\ic guards will search the houses of Seths, 
shopkeepers and brokers while the police, those of highly influential men. I wondered why 
Mr .Shyama Prasad Mukerjee, who is a bit annoyed with Mr Suhrawardy, never disclo.srd 
wiiat was happening. ITiere arc men in every party who believed that big mahajans w'oiild 
come to an understanding with the police, but nobody said anything at that time. If pnee 
control measures is taken today, the opposition party howls it down as unsatisfactory. People 
at first did not agree that there were dealers in black-market, but when the price of rice was 
fixed by Government, at Rs 22, rice disappeared from Bengal the next day. All were agreed 
that there were dealers in black-market and they admit this every day; Mr Amery admits today 
that there is hoardings. They don’tdo anything but only oppose. Only the other day Mr Shyama 
Prasad Mukheijee was asked why he opposed. He replied that he opposed not for the sake 
of opposition. His contention is that it is such a stupid Government tha(.mo commendable job 
can be done by it, it will spoil whatever work it undeitakes. The reason Is that whatever wi 
be done through Government officials is bound to be spoiled. If an attempt will be made to 
get hoarding released the police will not catch hold of the real persons but oppress the pot**”- 
But something has to be done in spite of aU this. This leads us to two* conclusions. Tlie irs 
thing is tliat all those who are fifth columnists get the fiill opportunity of saying, ‘Let the peop e 
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die, It will lead to revolution and end of (;ovem.nent’. And there are others who begin to 
say that they are unable to do anything as long as this Government is there. So long as the 
Central Government is not ours we can do nothing. People will die and nobodv can help. 
The condition of the country has deteriorated so much and sUll party formation is on the 
increase. I myself admit that Government officials take bribe, but still we have to do something. 
If all parties be united we can get those who take bribe arrested. If Suhrawardy and Nazimuddin 
want to make a reconciliaUon with any party they arc ready. But these people will not go to 
work. They have come to pose as leaders. ITiey fear lest the league Ministry might Ikil, and 
if (hey join the Food Committee they will try to quarrel. When I enquired of Messrs Shyama 
Prasad Mukeijee and Kiran Shanker Roy (they said) that they were not ready for a recon- 
ciliation. ^Afhen they are sent for, tliey avoid coming. 1 hen 1 said that if they could unite, they 
could do something. Really speaking there is no life, (here is no spirit. As long as discontent 
is there the matter cannot be settled. What is required today is that the Hindus and Muslims 
who are dying, should be united. All those who are dying in Bengal are poor people belonging 
to the scheduled caste. This is a peculiar famine. The poor man dies of starvation, and in 
agony, but the rich man does not die in this famine. If rice is available even at Rs 200 per 
maund he can purchase it. He earns thousands of rupees on account of the war. 'ITic middle 
class people too can maintain themselves. Ihe labourers have a strong organisation. Those 
who are poor shopkeepers, who are labourers and poor people, are dying. Their number 
must be about a crore. Similar is tlie condition obtaining in Midnapore, 21 Parganas, Dacca, 
Comilla, Chittagong, Noakhali and Faridpore. Men are dying in thousands. Barring one third 
of Bengal, three crores of men are dying for want of food. Out of them the life of one and 
a half crore can be saved if food is available to them at a slightly reduced price. So far as the 
rest are concerned their plight is such that they cannot purchase rice even if it sells at Rs 8 
per maund or even at Rs 1 per maund. 'fhey sold their hearth and home six months ago, 
they sold their plough and bullocks, there is nothing left in their house, llicy came to Calcutta 
in the hope of getting foodgrains from control •ft’ops. The money they had was spent. Tliey 
arc now begging and dying on the roads. If foodgrain is sent from outside some at least out 
of these one and a half crore people may be oaved, otherwise at least 50 lakhs of persons will 
have died by the middle of November-December, before the new crop is harvested. 

The present is a time when there is panic prevailing throughout Bengal lest the Japanese 
planes might come. It was this very time last year in the months of December-jannary. They 
have been crying since October and saying that wtien there is moon-lit night they think bombing 
is imminent within two, three or four days. In Chittagong bombing is going on. ITiere will be 
bombing in Calcutta also but this time number of planes will not be five or six. They will be 
about forty to fifty at least, not les.<! than that. He (en<-my) knows that Government has made 
some preparations. He will come in formations of hundred and two hundred planes. If half of 
them are finished and fiffy succeed in coming we cannot even imagine what will happen. Then 
sgain not even one of those who are on the roads will be saved and so many will die. And 
when railway trains will cease to ply the hardship will increase lour to ten times. In such 
circumstances the Imperialist Government thinks that it will resist the Japanese with force. This 
is a mistake. The Japanese advance witli tlie speed of an arrow (shot). Does the enemy not 
know that if there is no life left in the people of Chittagong and Noakhali they will not be able 
to do anydiing? If they withdraw, retrace a single step, move a single pace behind, they will 
not find a place to stick to In India, for if there is no life left in our soldiers what wUl they see 
*nd how Mdll th^ fight? Who is going to survive this famine and live to see? 
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When they will begin to fall back nobody will have the courage to speak anything. l'i,ny 
cannot figfit. If today in Bengal an army has been got ready (from) outside (it) is alright. I'he 
position in Bengal is that people are dying of starvation. It is most essential that the people 
of the country should be on the back of the army. (In view of) the heavy toll of hungci if 
there is a slight withdrawal you will perish and then imagine the condition of Bihar. In Bih:u 
the condition will be Just what it has been in Bengal after the fall of Burma. It is indispensable 
for Bihar as also for the whole of India that if we want to save ounelves it is our duty as well 
as theirs to protect our frontiers even today. Nothing can be a greater misfortune than lliis 
that (a place) becomes the battleground in this war. The war of today is no ordinary one. I'm 
Poland and other countries of Europe and for Burma, Malaya on this side it was a misfortum 
If people think that in places where war has been over people are lucky at least to have got 
rid of the British, it is never correct, ais I have said that revolution is not brought about In 
people dying and enduring sufferings. By becoming a battle-field a country is not set free. 
The greater the effort a country makes for giving help in the war and for the defence and 
protection of the country, the more advanced it becomes. On account of the Bengal situation 
the whole of India is involved in trouble. Bengal is the gateway of India and if it is breached 
(India) is gone. The urgent need of today is that die people all over Bengal should unite. 
They can then save Bengal. If all the parties, the Congress, the League, the Hindus and 
Muslims, come together and unanimously form a Government, then India can be saved. If 
there be unity the game of the imperialists will end. The parties blame one another. If wc all 
unite we may say that there is no split and that we are all one. Today you are sparing ships 
for th« army, while they are not available for transshipment of food to Bengal. If ten thousands 
tons of foodgrains could be carried to Bengal today, it could be saved. But why is food not 
sent? Let all the railways suspend woric for the military for a week. Let 10,000 tons of foodgrains 
be brought daily from the Punjab, the United Provinces, Madras or anywhere. Bengal will 
repay. If this is not done about 50 lakhs of people are sure to die in this way. India will perish 
similarly. This is possible if all the parties in Bengal unite. 1 tell you that I am very glad that 
in Bihar you have formed a Food Committee. Bengal should have learnt a lesson from tins. 
Let you send wires to your party leaden in Bengal saying, let all of you unite, wc don’t want 
to listen to any one person, let you all unite; if you don’t unite the country is going to fare a 
grave peril’. If even this message could reach Bengal it would mean help of more than a 
thousand rupees. The people of Bengal do not know that in Bihar people have united and 
overcome the food crisis. Ihe people of Bihar and Madras should urge upon their respective 
Govenunent to send foodgrains. Madras and Andhra are ready, but Government does not 
give the permission. This is villainy. Let the whole of India raise one voice. But there are 
cliques and parlies. The disappointment tiiat has overtaken India is also responsible for tliis 
state of affairs. People think that as long as war continues Government will not hand over 
power to anybody. If they will do so parties will begin to crop up. The Congress people think 
that like other places section 93 will be enforced in Bengal and there would be much wrangling. 
This is all wrong. Every one should cooperate and work with Govemmenit It should be urged 
upon Government either to give relief or hand over al* power to the pet^le. What is needed 
is uni^. i 

By the defeat of Germany and Japan people are becoming disappointed. Japan is theii 
friend. If the British come out victorious in this war British Imperialisni will become niorc 
unyielding. Then there will be no hope anywhere. It is most necessary to^rive out the Britts 
and as long as they do not go away we are not safe. This view Is disasinus for this nation. 
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It is entirely a wrong notion. This idea is the outcome of lack of political awakening. This war 
you have not been able to understand from the beginning. The general public have not been 
able to understand this. ITiey have no complete knowledge of the war. People think Uiat the 
war is between Germany and the British, between japan and the British. If Ciermany and 
Japan are defeated there may be a great calamity. Imperialism docs become stronger. I'he 
chains of slavery will be strengthened all the moic, and a devastation and deslruclion will 
reign supreme in India. By the prolongaUon of Uie war the strength of the Imperialists does 
not increase, rather it decreases. 'Phose who remember to have seen the war ol I!n 4 ~l 918 , 
must be knowing that after devc^UUng Germany, the British, Americans and French came 
out victorious in that war too. The result of the victory was that the British empire was as 
weak in 1918 after winning the war as it was strong during the Swaraj agitation in India. At 
that time was launched against the Rowlatt Act a hartal, the like of which has never been 
wiUiessed by anybody, for suppressing which Jallianwala Bagh tragedy was enacted and Martial 
law was also enforced in the Punjab. If Imperialism could have become stronger then those 
who were not opponents could not have gon- to jail. Then followed an agitation again.st 
Imperialism in the whole world. In Egypt there was a change of Government. Tlicre were 
changes in Turkey. 'Phere was a storm in Afghanistan. In Iran (sic) Reza Shah revolutionized 
ihc whole thing. The battle of freedom gathered momentum in all the places after that war. 
The labour movement also gathered force after the war. In maii\ countries in the world 
Government came into the hands of the labour party. By reason of the war of Imperialism 
succeeding, the biggest imperialist Government crashed into pieces. It was that of Czar in 
Rus.sia. If imperialism had become stronger llie power of Czar would have increased. 
Imperialism was finished in one part of the wT>rld. Kaiser wiis expelled from Geimany and a 
socio-democratic Government was established. In England Government came into tlic hands 
of MacDonald who wjis opposed to the war and was in jail at the time of war. Those parties 
who were in favour of war in the last war arc iv;i >o now. In the last war the Congress held 
moderate views because Ix^rd Sinha was the pres; ^‘nt. The position is quite different today. 
Today all the principal parties in the world extending from Europe to China and Africa have 
got in them the consciousness of a strong independence movement, and at least one country 
freed from the Imperialist clutches has got on Uie road to victory. Mindful of the fire burning 
in (the hearts of) llic people the Imperialists were tiding their utmost to combine and crush 
the three powers, first, labour power in Europe and America, second, mass strength i.i India, 
China and Africa and third the nationalist power of the Soviet. Attempts have been made for 
the last twenty years to crush and destroy tliesc three. The war at last started. When (they) 
discovered that the strength of the people was increasing and the Independence movement 
among labourers in the whole of Eu»’ope was becoming stronger, tlie first thing they did was 
that tlicy crushed the labour parly in their country' and set up the Fascist party in its place. 
Hitler had no hold on Germany by reason of his force. At die back of Hitler were all the 
millionaires of Britain. It was then that Hitler came to power. Hitlers raj was supported not 
by German but by British money. With such extension of his power Hitler finished the strength 
of labour in Europe and he maintained he w^ould crush Russia. Fhe Imperialists thought tliat 
if Russia was annihilated they would settle things later on. They nursed and brought up Hitler 
io fight Russia. It is the British who started this war and nobody else. 

ITie political consciousness of Indian leaders was always high. When people ® 

world were asleep the leaders in India were awake. ITiey awakened die whole world. WJen 
Japan invaded Manchuria, the Congress was die fint to have raised its voice against it. llie 
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mission sent by the League held Japan to be the aggressor but at the same time recognisfui 
the defeat of Manchuria as well as the occupation of Japan. When war broke out in Cliina 
in 1937, India was the hrst to have raised her voice against it, so much so that our 
world-renowned poet Rabindra Nath Tagore strongly protested against the oppressions pei- 
petrated by the Japanese. Noguchi, the national poet of Japan, who was a friend of Tagore 
ver)' strongly persuaded him to yield and declare that Japan was not at fault. But he did not 
Yield and sent such a reply that the Japanese will never forget. It is there in the histor)/ of 
Japan. Pandit Jawahar Nehru could not restrain himself suid he went down to Chungking 
We have got neither guns nor money, but a medical mission was despatched from this place 
as a demonstration of sympathy. 'Fwo of the missionaries died there in nursing the wounded 
Chinese soldiei's. One Mr Bose came back. He was telling us that when the Chinese would 
see the medical party they said help had come to them. Indians raised tlieir strongest \ oico 
against the Fascists. Similar was the case when Abyssinia was invaded. When war broke out 
in Spain against the Republicans Pandit Nehru got to that country. He went to England .uid 
raised his voice there, so much so that the whole w'orld knows that nobody is opposed to 
Fascism more than is Panditjawahar l.al Nehru. 'Ihe charge of being projapanesc was lovollt d 
by the British against him and such propaganda was made against our leaders in the whok^ 
world. It was alleged that these people were invitingjapan. ITicre was much of this propaganda, 
but even so the people all over tlie world are saying today it is not possible for Jawahai I.al 
Nehru and Mahatma Gandhi, who were die first to rise their voice against Fascism, to be m 
favour of Fascism. All this is a game of the British. ITiey seized the All India Coiign ^^^ 
Committee resolution and interjireted the same before the world as they pleased, foday tlif 
ordinary masses have not advanced to this political consciousness. Like children they lx lu vr 
that the enemy of the British is their friend, they are opposed to British Imperialism ben aviso 
it perpetrates oppression and any one w'ho strikes at it is their friend, lliey are quite no\u( 
in politics. When we see that they are disappointed at the defeat of the Japanese, our lioi)os 
are shattered. ITiere is no way to save us. If you want to understand politics correctly look ai 
this war With the close of the last war the imperialist powers went on trying to get togctlu r. 
Whatever shortcomings there were in the hist war were improved. ‘We shall not attack yoiii 
Imperialism, you may seize smaller countries’. Fhis is wliat the policy of Chaniberhun and 
the Munich Treaty meant. Fhey allowed smaller nations to piiss gradually into the hands ol 
(Jeimany. I'hc ( onlroversy was as to who would play the role of leader among the Imperialists 
— whether IFlngland or Germany. Chamberlain thought that if he could make (Germany) ligbl 
Russia it would be entangled there, that if Russia was defeated (he) would have to go to make 
peace and have the lion’s share. Hitler knew that the war in Russia would end soon and then 
he would fight the Anglo-Americans. I'hat is why he lefl(?) It is Germany and Russia who 
can change the fortunes of this war. llic whole world has come to know that Russia and 
Germany are fighting for two different purposes. . . . 

. . . After the defeat of France people expelled Chamberlain. 'Flic public hardly understand 
politics. ITie game of these British Imperialists is very queer but when once people undei'suind 
it the game docs not succeed even for a few seconds. Hitler did not want to destroy England. 
If he wanted to do so he would have got there after (the fall ol) France., Chamberlain too di 
not want to finish Germany. Chamberlain wanted the Imperialist party to win. In his boo ^ 
Mein Kampf Hitler writes that he is bom to destroy Russia, and he nf^ver believed Jj 
would suffer defeat in Russia. That is why he sent Director No. 2 to England. Can Chiirchi 
send Amery to Germany? Hess went (to England) with some big Imperialist design. But it is 
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a pity the public fail to realise this. No sooner had Hess reached dicre and some talks were 
going to be held than a revolution broke out in England and the masses awakened The policy 
of Chamberlain could not succeed and it was for Uiis reason Uiat as soon as Hess arrived the 
six crores of people in England started clamouring and asking why (Hess) had come. The 
Communist Party explained why he had come. 'Hie Imperialists suflered their fust defeat the 
very moment when England had to confer with Russia. 

When Japan was rapidly advancing in 1940, people began to say, ‘Give us power; wc can 
be saved now or we shall perish’. Our leaders conferred and jawaharlal Nuhm persisted that 
they should keep the road open for future (negotiaUon). At the Bombay session Maulana Abul 
Kalam Azad said, ‘I will do nothing of the kind; give us power and we will devote all our 
strength to the defence of India’. The Imperialist (]overnment was afraid of the leaders lest 
Mahatmaji would do what he pleased if it did not listen to their words. If Mahatmaji could 
do what he liked India would have been spared this misfortune. Ihe Imperialist Government 
arrested our leaders and separated them from us because it knew tliat Mahaunaji had the 
power to wiite to Stalin and to Chiang-KabShek (and say), ‘In the prosecution of the war the 
anti-Fascists have reduced us alone to helplessness. Let our hands and feet be untied, we shall 
stand *.’, 0 ’ In order to stop this thing being done the leaders were arrested. It seized the 
All India Congress Committee resolution and went on telling that they were friends of Japan. 
It has all the powers of Government and could do what it liked. It was on account of the 
Imperialists that the masses took the wrong course imd tlic Imperialists got the opportunity of 
saying that the Congress had done that. They proved the opponents of the Fascist capitalists 
of tlic world to be their allies. If wc have true love of country in our hearts it is the duty of 
the 40 crores of people throughout India to openly acknowledge tlicir mistake (and say) that 
they could not have committed the mistake if tlicir leaders had been with them. If this is 
broadcast from every place the masses of the world will be on your side. The mission of 
Jawahar Lai Nehru, Chiang-Kai-Shek and Stalin ill be fulfilled, namely tliat you will be one 
of the parties to the big State that will be former.; in the end. Wc .should raise our voice in 
the whole of India. 

If we declare that we are enemies of Fascism, one of the pillars on Imperialism collapses. 
In India unity is needed. 'ITie British carry on the propaganda that the example of Hindus 
and Muslims living in India is that one is ready with a razor in the hand only seeing for an 
opportunity to cut the throat of the other. By cariying on this propaganda in tlic world they 
have humiliated India. These Anglo-Americans say tliat if they left us we shall mutually kill 
each other. If we .trust each other mutually, accept that both I lindus and Muslims are equally 
patriotic and deny the intention of making slaves of Muslims, there would be confidence 
among both. It is not a difficult thii.g to do Everybody wants his country to be free. But the 
question is that some leaders rise and say; Is India one or two.^ This is an important question. 
In my opinion it is one whole. Indians cannot all be one nation. We Indian are one just as 
we take the people of England to be one. China, Japan and Burma are all one. ITie controversy 
of Akhand Hindustan and Pakistan has been persisting. What does it means? People do not 
want to make India one. This is why such a big nation is a slave. India was the cradle of 
philosophy and Mathematics, as also of Astronomy and Medical science. India awakened the 
whole world. A politician like Chanakya was bom here. For the last two thousand years India 
has been successively under the yoke of one after the other. ITiere are other countries in the 
'^orld lucky enough to have frontiers which help them to defend themselves. In India, between 
the Himalayas on die one side and the Vindhyachal on the other it is all a plain. If any one 
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comes through the Khybcr pass he goes up to Tripura and not even a small part of the counts 
can remain safe. If India had been one nation it could not have been so. If India be free and 
possess the power of a united nation, then alone can there be unity. If Bengal wants to remain 
a part of India it can do so, otherwise it may go out. If all of us want to remain united liow 
can we rule over tlie Pathans from Delhi by force? If I’antji will be the Prime Minister he will 
exercise his authority. If he uses force, why should the Peshawaris obey him? But if they ait* 
told that they are independent and they may live separately, they will choose to remain wiih 
India. ITien there is an end of the controversy about Akhand Hindustan and Pakistan. UisiDrv 
tells is that we have been reduced to slavery only because there was no unity amongst us imd 
one community went on trying to make the other subservient. Therefore it is necessar) Idr 
the Congress and the League to come together. Unless they are united the propaganda of tht* 
imperialists cannot be exposed nor can we become free. With unity India should build a 
strong pillar. Fhe message of unity should be carried to each and every home of 40 cron s 
of people. Should you listen attentively to what the Communist Party is doing and be 
determined to do the same, it will take you five minutes. If 40 crores realized that unit)- was 
needed and that it would bring them independence then the Imperialists would be exposed 
'ITic propaganda carried on by them that there was no unity in the country and that the 
leaders were Fascists, all this would be exposed and all their propaganda would come to 
nothing. These Imperialist propagandists will be gone for good. If masses all over tlie world 
unite a national Government is established. For getting India free and removing all suflciings 
it . necessary to form a national Government without which India can never be happv 
National Government can be formed only when we are united and our leaders arc released, 
llien alone can we oppose Fascism together. In this war the strength of the masses is increa-sing 
from day to day and the Imperialists are carrying on a propaganda in order Ui curb this ev(*i 
increasing strength. 'Fhe strength of the masses is increasing, politics bears testimony to ii. 
People believe that after the defeat of Germany and Japan, the imperialism of the British will 
become powerful, tlie fetters of slavery will be stronger than ever not likely to be broken Ibi 
thousands of years. But tliis is a wrong belief. 

Of these Imperialists there are three enemies; first the Soviet Republic of Russia, second, 
the labour strength of Europe and America and third, the independence movement of India, 
China and Africa. 'Iliese tliree together will put an end to Imperialism; nobody else can Ho 
it. This is the opinion of the Communist Party, whether people like it or not. No nation in 
the world can be independent unless it identifies itself with the masses and oppose Imperialism. 
Fascism is another form of strict Imperialism. Unless the Labour (Party) in India understand 
this, there will be no end of slavery and the chains of Imperialism will be getting strong. Ihc 
fate of the world is going to be decided in this war. The freedom of Asia depends on the 
independence movement in India and China, for otherwise the Imperialist hold will be getting 
stronger and stronger. Arabia, Egypt and Palestine have been enslaved on account of India 
and therefore it is incumbent upon India, and it rests with India alone, to have Asia, Africa 
and the Middle East get rid of slavery. If in this war India declarer itself as and-Fascist, the 
masses of the world go ahead. 'Fhe strength of the masses will completely encircle the 
Imperialists. There will be the strength of labour in Europe and America on one side, the 
Soviet Republic of Russia on the second and the independence movement of India and Asia 
on the third. These three together will encircle Imperialism and it wijB come to an end. Now, 
the circle will be complete if India abo identifies itself with the strength of the masses. 

The Anglo-American and other Imperialists know that they will have to bend before e 



Food Situation 1903 


strength of the masses and that imperialism will be shattered to pieces in this war. In order 
to bring discredit on India the leaders have been confined in jail and they carry on j propaganda 
as they like. Our leaders are not out of jail to expose them and to tell the truth and explain 
to the people. When the circle wiU be complete, l ojo, Hitler and all the Imperialists will come 
to an end and the world will be happy. It is a game ol the Imperialists to imprison the leaders 
of this countr)' and to accuse them of being pro-Fascist, so that may not allow India to stand 
against Fascism. ITie British Imperialists are very cunning and know well how to make a 
propaganda. 

This war is a great opportunity. If once it slips out it will not come again. The times of 
war do not come again. It is no wonder if in 1943 revolution breaks out in Germany. It is no 
wonder if the war in Europe comes to an end. After this will be over the war of Japan. 1944 
will be the decisive war. If something is going to happen, it will happen in November- 
December. The decisive result will then follow. If we lag behind today how shall we be able 
to hear of the result? If we do something in this war well and good, otherwise we shall perish. 
There is very little time left. In the meantime has to be brought Hindu Muslim agreement, 
Congress-League rapprochement. Fascism has got to be opposed by all togetlier and release 
of secured, and with tlieir rclea.se National (jovemment has to be established. In 

keeping with its dignity India will participate in the Peace Conference where the fate of the 
whole world will be decided. The time for India’s battle is come. Within three to four montlis 
vour demoralization will disappear. Your leaders will be released. If the way you misbehaved 
in August, work be done to the extent of even one-tenth, we shall not let India remain a slave 
in 1944. 

1 ranslated by Hariballabh Narain Head Asst. 

Translation Deptt. 



Judgement by Chief Justice Derbyshire and Justice 
Lodge in profiteering cases — dt 10.11.1943 


Govt, of Bengal (Home) File No. W/58/43 
{Bengal State Archives) 


I'rom the Crown 
MrJ.M. Majumdar, 

Mr Debarata Mukeiji. 

Derbyshire, C.J. 

In the twelve cas«;s of convictions under (r) 814 of the (11) Defence of India Rules, namely, 
profiteering cases, this court of its own motion issued rules upon the respective persons 
convicted to show cause why their sentences should not be increased. Wc did so, as I haw 
said, of our own motion because it seemed to us Uiat inadequate sentences were being inflicted, 
and that the prosecution was not appealing against them. It is of course the duty of the 
Government to enforce the law. The High Court is only concerned with seeing that the laws 
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arc enforced according to llieir meaning and tenor; but we have power to call for the records 
of cases and examine them, and, if we think that they have not been dealt with correctly to 
deal with them. But as 1 have said it is the duty of Government to enforce the law. 

As long as ordinance No. 11 of 1942 was in operation, there were serious difficulties in the 
way of our calling for the records of a case of profiteering, considering it and enhancing the 
sentence; but when ordinance No. 11 of 1942 was repealed we were at liberty to do so, and 
we did accordingly call for the records of a large number of cases of probteering which had 
been dealt with by Magistrate in the Calcutta area. We examined these cases, and in the 
twelve cases under consideration we issued Rules to show cause why the sentences should 
not be increased. It necessarily took sometime for us to consider the cases and to have the 
records prepared, and they have been brouglit on at the earliest possible date. We have no 
special staff to deal with cases of this kind. 

The brst batch of six cases was dealt with by a Magistrate at Alipore who did not, following 
the usual practice outside the presidency, gave a statement of the reasons why he passed tli(> 
sentences that he did. 'Fhe other six cases were decided in Presidency Division and the 
Magistrate there gave reasons for what he did. 

We have perused the reasons that the Presidency Magistrate gave for the sentences he 
imposed. In some sentences he deals with the individual cases, but he also gives reasons of 
a more general nature. He says that in most cases the persons convicted and sentenced hv 
him were petty' shopkeepers and hawkers and that they only charged one to two annas more 
thar. the controlled price. I may point out that in some instances they charged considerably 
moie than one or two annas. He also says: 

1 have seen cases in which the accused stated and proved that they were threatened with prosre ution 
on previous occasions and they avoided it on payment of certain sums of money to the poor 
box maintained by the police and to such other funds, and they were prosecuted later as they could 
not make further payments. In some cases they were acquitted as the charges failed and in some thin 
were let off witli fines as it did not seem proper to pass severer sentences than under the circuiristan( cs 
of the particular cases seemed adequate. Moreover, severer sentences of fine can be of no avail as tJu* 
accused will not be able to pay and will go to jail. Sending these people to Jail will also serve no usciul 
purpose. A panic will be created in the city to scare away the petty dealers from the market causing 
further untold inconvenience to the public. 

The bigger dealers arc rarely prosecuted and those who sell at the source, never. No action is takiui 
when the cases are found to be false by tlic Court Frivolous cases are still coming in as usual. 

Tlie cumulative effect of all this is that when a petty shopkeeper or hawker is hauled up for tnaJ 
and pleads guilty and explains why he charges a few picc more than the price bxed by Government 
and appeals to temper justice with mercy, llic Magistrate has to take everything into consideration and 
pass a sentence which in his discretion and according to die circumstances of the case appears to him 
to be adequate. He has also to take into account that no sentence based on mere speculation regarding 
profits being made by the accused persons can be supported by law. Also tfaal they arc arrested by 
police and arc not released on bail till they are produced before a Magistrate. It often happens ili.it 
they cannot give bail and remain in custody for sometime. 

That is a general explanation. As I have said in most instances the overcharge is more 
than one or two annas. As for the rest I cannot agree that is a reason for not giving sentences 
which will be an effective deterrent for what is unquestionably a grave and, in my ww, a 
growing evil, namely, profiteering and breaking the law which prescribes that goods an 
articles should not be sold at more than the controlled prices. 
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1 think that the rem^ks that he has passed with regard to the police poor box are of a 
grave character. ITiis Magistrate is a Presidency Magistrate and presumably is v/ell-informed 
on this matter. I can only say tliat if contribuUons to the police poor box are used as a 
substitute for prosecution according to law and punishments according to law. the sooner the 
practice ceases the better, boUi from tlie point of view of tlie public and from the point of 
view of the police. The practice lends itself to abuse, and an abuse which may bring those 
who use it within the reach of the law. Apparently the practice is of old standing, but I think 
the remarks which the Presidency Magistrate has made and those which tliis court has made 
arc worth urgent consideration by the police. The Magistrate tlien goes on. 

The bigger dealers are rarely prosecuted, those who sell at the source, never. 

I think there is a good deal of obvious truth in this observation. But that is no excuse for 
not enforcing the law where occasion requires. I'here have been some hundreds of prosecution 
fur profiteering; most of those have been against relatively small dealers such as shopkeepers. 
In some of the instances today it has been aheged that the shop-keeper had to pay more than 
the controlled prices for the goods they dealt with and it has been used as some excuse for 
they themselves having sold at more than controlled prices. It is no excuse at all. But tlie fact 
that the matter has been raised gives the autliorities notice that the large dealers are not being 
dealt with according to law, and it gives tlie authorities opportunity of enquiring from the 
smaller dealers as to whom they bought from, and the prices and terms on which tlicy bought. 
It gives those responsible for the enforcement of tlie law a warning, and points out the way 
in which they can proceed to enforce the law against the bigger dealers. I can only say that 
tliis court will watch the matter very anxiously. It is open to the persons who have been 
convicted and been before us today to give infomiation to the prosecution in any case where 
they have bought at more than the controlled price, and it is their duty as citizens to do so 
and see that these breakers, who ^rc in a bigger way of business than themselves, arc brought 
to justice so that this system of wholesale breakin- of the law — which is sometimes camouflaged 
by Uic term ‘black-market’ — is put an end to. 

I realise that the penalties which Magistrates are empowered to inflict are inadequate to 
the evil which has arisen. Under the Defence of India Rules the maximum sentence is three 
years imprisonment and/or a fine. The maximum fine which a Magistrate can inflict is rupees 
one thousand, and that fine may be altogether inadequate to prevent breaches of the law 
which result in profits running in gome cases into lakhs of rupees. Magistrates should not 
hesitate to use their powers, and where a fine of rupees one thousand seems to be inadequate, 
to inflict imprisonment. ITiey must remember that tliey are acting in the interests of the 
community. I think it is desirabK nay more, I think it is essential that Magistrates should be 
armed with powers greater than those they have at present-powers to inflict fines of a very 
much larger amount than rupees one thousand. If they are unable to do that and the 
Uovemment are satisfied that the penalties inflicted are inadequate, they may bring the cases 
to this Court by way of revision or appeal (as I understand they arc doing in other cases) and 
ask for enhancement, and this Court will not only support tlie Magistrate if they use their 
powers, but it will use such powers as it has to see that Justice is done and that the evil which 
has grown up, is as far as is possible under the law, curbed if not stamped out. 

I now proceed to deal with the cases which have come before us. The first is that of Joyram 
Pathak from Allpore. This man sold soft coke at Re iy9* per maund when the controlled price 
was Re 1/6 per maund. He pleaded guilty and was sentenced to a fine of Rs 30 in default 
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one month’s rigorous imprisonment. In my opinion that line is inadequate. Although notiro 
ol‘ enhancement has been served upon him he has not taken the trouble to come here to 
oppose it. Every one knows that there has been profiteering in coke. In my view the proposed 
sentence in this case is one of a fine of Rs .500 in default or rigorous imprisonment for three 
months. 'Fhe sentence is altered accordingly. 

In the case of Ram Chandra Goala, he, on April 9, 1943, sold a maund of coke for Rf 
instead of Re l/li. He admitted the offence and was fined Rs 30. ITiat fine, in my view is 
inadequate and must be increased to one of Rs .500 in default rigorous imprisonment for tln'ro 
months. 

'ITie case of Kutai Shah is interesting. He was charged with a breach of the law under K ,S| 
(4) of tlie Defence of India Rules, in that on April 17, 1943, he sold three seers of atta at 10 
annas per seer when the controlled price was ti/b pies per seer. The prosecution gave evidence 
that the controlled price of atta at that time was 6/6 pics per seer. Kutai Shah admitted the 
offence and was convicted and fined Rs 60. The learned Standing Counsel who appeared on 
behalf of the Government pointed out to us that in April of this year atta was not controlled 
in price. It was not controlled until August, so that at the time of the sale there was no 
controlled price fixed by law. The position in fact was that Government in order to alleviate 
hardship was, through its own agents, selling atta at 6/6 pice seer, but there was no controlled 
price for all shops. It would appear that those responsible for the law against profiteering in 
this particular area had not been adequately instructed as to what the law was. llie result in 
that the learned Standing Counsel agreed that this conviction must be quashed. Accordinglv 
the conviction of and the sentences passed upon Kutai Shaw are set aside. 

'ITie next case is that of Jitu Marwari who was convicted by a Magistrate of Alipore loi 
selling 2 1/2 seers of sugar for Re 1/9 annas on April 17, 1943 when the controlled price wa.s 
6y^> pies per seer. 'Fhe accused admitted the'offcncc and pleaded guilt)’. He was fined Rs t)(i 
The sale price on this occasion exceeded tlie controlled price by more than .50 per cent. The 
offence is a serious one. In our opinion the sentence must be altered to one of a fine of Rs .liM) 
in default rigorous imprisonment for three montlis. 

The next case is that of Nani Gopal Dc. He was convicted by the Magistrate of Alipou- 
under r. 121 read with r. 61(4) of the Defence of India Rules. His offence consisted in quoting 
the price of sugar as 8 annas per seer to a purchase at his shop when the controlled price 
was together with the paper packet 7 annas per seer. Ihere was no sale but merely a quotation. 
The accused pleaded guilty and he was fined Rs 25. Rule 81 (4) provides: 

If any person contravenes any order made under this mle, he shall be punished with imprisontneni 
for a term which may extend to three years or with fine or with both 

Rule 121 provides, and it is most important to notice the wording of it, as follows: 

Any person who attempts to contravene, or abets, or attempts to abet, or doei any act preparatory to, 
a contravention of, any of provisions of these rules or of any order made therf under shall be deemed 
to have contravened that provision or, as the case may be, that order. 

The result is that not only is it an offence against the anti-profiteeriiil^ laws to sell at above 
the controlled price, but it is an offence to buy at above the controlled price. Moreover, it 
an offence to quote a price above the controlled price or offer to sell above the contro e 
price and it is an offence to offer to buy at above the controlled prlcei That position s ou 
be noted by both dealers and the public. In this case this shopkeeper when asked the pnee 
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of sugar quoted 8 annu pr seer. In so doing he broke r. 121 of the Defence of India Rules 
Although no sale resulted, the quotation in itself was a breach of the law and it is important 
that breaches of the law of that kind should not go unpunished. Persons who have to buy the 
necessities of life very often have to send other people, sometimes children, sometimes servants 
with money and they are entiUed to be supplied the goods at the controUed rates. If quotations 
are made above the controlled rates than the child or the servant may unwittingly pay money 
which ought not to be paid. It is necessary that rule should be enforced. The Magistrate 
sentenced the accused to a fine of Rs 25. In our opinion, that is inadequate aj<d the fme must 
be altered to one of Rs 250 in default two months rigorous imprisonment. 

The next case is that of Shi Charan Das Gupta who quoted - 11 annas as the price of a 
seer of sugar when the controlled price was 6/J pies per seer without package. ITiis again is 
a serious offence. The Magistrate fined him Rs 30. This accused, though he entered an 
appearance through an advocate, gave no further instruction to his Advocate and has not 
been present in court today. Perhaps he is of th^ opinion that the matter was of no consequence, 
but in that he is mistaken. He demanded a price of more than 50 per cent above the controlled 
price. That was an offence and he must learn that it is a serious offence. ITie sentence upon 
hin. ia'rtJtered to one of a fine of Rs KXX) in default six months’ rigorous imprisonment 

The next batch of cases is from the presidency Magistrate who dealt with tliese profiteering 
cases. The first one is the case of Makhan Lai Das, who was convicted for having on April 
20, 1043, sold a seer sugar for — 8 annas against the controlled rate of 7 annas. He was 
sentenced to pay a fine of Rs 15, Here again tlie fine in our view is inadequate to offence 
which has been committed. The sentence is altered to a fine of Rs 250 in default two months’ 
rigorous imprisonment. 

llie next case is that of Gopal Ch. Paul who was convicted of having sold a seer of sugar 
on April 23, 1943, for a price of 10 annas against the controlled price of 8 annas. He pleaded 
guilty and was sentenced to pay a fine of Rs 3 (’ He appeared through Advocate before us 
and stated that he paid above the controlled price for his sugar, and accordingly sold above 
the controlled price. In fact he sold at 43 pe** cent over the controlled price. If that is so, he 
bought in the black-market and sold in the black-market. It was no excuse for selling in the 
black market that he bought in the black-market It may be that his position like that of other 
dealers is an unfortunate one, but if he did pay more than the controlled price he could stop 
or help to stop by informing the officer of the Civil supply Department of the person from 
whom he bought and the price at which he bought. In that way the bigger dealer can be 
brought to justice and something done to stop this black-market traffic. In the same manner 
those responsible for the prosecution can take the ci^e from what has happened in this case 
and pursue their enquiries from suv.h of the persons convicted as to from where they bought 
and the prices at which they bought and so bring the law-breakers, or at least some of them, 
to book. In our opinion the fine in this case should be one of Rs 500 in default three months 
rigorous imprisonment. 

The next case is that of Gangaram Kanu who sold coal on April 18, 1943 at the rate of 
Re 1/12 against the controlled rate of Re 1/5. He was fined Rs 30. In our opinion there is no 
excuse for this offence and the sentence must be altered to one of a fine of Rs 500 in default 
ihrec month’s rigorous imprisonment 

ITie next case is that of KaiHc Singh who was a hawker apparendy carrying all his goods. 
He quoted a price for kerosene oil at 4 annas for 20 oz., the controlled price being 3 annas 
for 22 02 . He was fined Rs 30. We see on reason to interfere with that sentence. 
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The next case is against Badri Nath Shah who on April 18, 1943 quoted Re 1/12 for a 
maund of coal against the controlled price of Re 1/6. He pleaded guilty. His story was that 
he bought at the rate of Re 1/6. He could have bought at the rate Re 1 which was the price 
of coal at that time in the sidings. He was hned Rs 20. In our opinion this sentence is inadequate 
and is altered to a hne of Rs 500 in default three months’ rigorous imprisonment. 

The next case is that of Nagendra Nath Nandi who sold on March 20, 1943, a bottle of 
kerosene oil for 5 annas instead of 3 annas. He was fmed Rs 50 we think the proper sentence 
in this case is of Rs 100 in default one months rigorous imprisonment We alter the sentence 
accordingly. 

I wish, in addition, to add that it must not be considered that the only punishment fui 
contraventioiu of the price<ontrolled orders is a fine — The 10th November, 1943. 

Harold Derbyshire. 
R.F. Lodge 

Lodge J. 

I agree 

The 10th November, 1943 

t. lliis IS according to the Currency system that existed in India before decimalisation in 1957 ~ Ed. 

True Copy 



Motion regarding the food situation — Debate in 
the Central Legislative Assembly — November 1943 


CLA Debates, Vol. IV, 1943 
(NMML) 


Mr President (The Honourable Sir Abdur Rabim); lire house will now resume further 
consideration of the motion regarding food situation in India. 

Lai Sham LaL Now, Sir, We have a 'Grow Mure Food’ campaign inaugurated for some 
time. As to this campaign the Honourable the present Food Member has made up a case 
and repeated the matter again. It is an admitted fact that this campaign has not so far made 
any improvements in food cultivation in any appreciable degree. 1 think, it ought to have been 
like that ITiere are no cattle available for cultivation — the very means of cultivation. 1 he 
average value of a bullock has gone seven times higher than normal. The daily wages of a 
plough have risen from Rs 1^ to Rs 9/9 per day. Cultivation has gone beyond the means of 
an ordinary peasant Sir, in my own part of the country I have seen fnyself women having 
been yoked to plough instead of bullocks while throwing seeds. During last session, Govern- 
ment were asked as to how many cattle were being slai^tered daily to ^pply beef to military, 
but tliey refused to declare the number of cattle slaughtered daily, on sacurity reasons. If sue 
is the state of affairs, how then is the cry for ‘Grow More Food’ going;ever to succeed. 

In case the few observations that I have made be found correct andl agreeable, then wi 
due respect to the seniority and high thinking of my colleagues her^ I will say eames y, 
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‘Friends, do waste any more time now. There is no use putting or indulging in questions 
and answers. The answcre are not forthcoming satisfactorily; in many cases the information 
not supplied on grounds of public policy or on the grounds of security There is no use 
harping upon one calamity or the other. The calamities must go on increasing under the 
circumstances that India is faced with today. If there is a calamity in one direction today, there 
will be another calamity in another direction tomorrow. It may be possible that tiie Government 
may apply some anodyne for your satisfaction to some afflictions, but that will only be a very 
temporary affair otherwise by way of reaction surely the misfortunes will grow stronger and 
.stronger’. The whole fabric uf the Government at the centre, it seems to me apparently has 
been unhinged. It is, therefore, necessary now to lose no time to bring this administration 
back to its centre. With the administration having been at the centre, I should say the 
administration in the provinces also has become unhinged. Iherefore, to my mind, it is now 
necessary and in my considered opinion there is no way out expect to have a popular national 
Government at the centre, a Government « . presenting all shades of political opinion, a 
Government responsible to the people for the welfare of the country and a government over 
which the people of this country may have the fullest control. Therefore, I ask all my 
Honourable colleagues here to compose all their differences, to come to an amicable settlement. 
It is not expected that the Government will come to your aid or do anything which may bring 
about common understanding. It is now left for you alone to do it and to make a concerted 
demand for a popular and national Government pointed out by me. It is that popular and 
national Government alone that can solve all your diOiculties, including the food crisis in the 
country today As far as I think the political situation in the country requires that a joint and 
concerted demand should be made. Friends, you represent 'UX) millions of the people of tliis 
country. If you choose to make combined and concerted demand in order to save. Your 
country and your countrymen from further di )w.isrers then I do not tliink that your demand 
can be turned down in any case. Under then circumstances. I therefore suggest to my 
Honourable friends to cease making parties, to cease indulging in a tug of war for party 
strengthening and then composing all their differences through this Assembly, a determination 
be made that a national Government is the only need of the hour and this determination of 
yours may be carried to His Majesty’s Government in England through His Excellency the 
V^iceroy, and you will see how the situation of India is corrected in all directions, mcluding 
the food situation. People are not affected by )'our parties at all. Mark you please, that many 
of your high thinkers are now doing penance for you behind the bars. Mark you please, tliat 
they are doing so that you may become capable to discern clearly what is needful for the 
good of your country. Your delays ’’n tlie matter arc i educing your country more and more. 

Mr President (The Honourable Sir Abdur Rahim): All that is outside the scope of 
the motion before the House. The motion before the House is that the food situation of the 
country be considered. You cannot bring in all sorts of political constitutional matters. 

Lala Sham Lai: Sir, the food situation is intimately connected with . . . Mr President 
(The Honourable Sir Abdur Rahim): There may be a remote connection. 

Lala Sham Lai: AH right; I bow to your ruling Then if you cannot do this thing then of 
course nature will have its way; Kali’s wa)^ are mysterious and not always visible all at once. 
Nature will set things right in her own way of course nature will not care for your methods of 
remedying this situation by this device or that and quite unmindful of your bewailing. 

Mr President (The Honourable Sir Abdur Rahim): ITie Honourable member s 
time is up. 
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Lala Sham Lai: A couple of minutes more? 

Mr President (The Honourable Sir Abdur Rahim): I cannot allow that 
There are a number of speakers yet to speak 

I find diat Mr Neogy has moved his amendment but he has not made his speech; I think 
he had better make his speech now 

Mr H.A. Sathar H. Ewak Sait (West Coast and Nilgiris: Muh am madan): With regard 
to the other amendments, 1 suggest that they may be moved formally and the Members may 
take their chance later, so that all the amendments may be before the House 

Mr President (The Honourable Sir Abdur Rahim): Yes that may be done 
Mr Jamnadaa M. Mehta (Bombay Central Division: Non-Muhammadan Rural) Sir, 
I move: 

That to the motion the following be added at the end: and having done so this Assembly 
Niews with grave concern the tragic situation prevailing in Bengal and other parts of India and 
recommends to the Governor General in council to adopt inunediately more vigorous and 
effective measures to cope with the situation including ^e stoppage of further inflation nt 
currency; this Assembly further recommends to the Governor General in Council dial a 
Committee consisting of fourteen with eight elected members of the Assembly, four elected 
members of the Council of State and one Accountant General with the Chief Justice of the 
Federal Court as Chairman be appointed to enquire into and report on the following points 
relating to the economic distress prevailing in the country: 

a) rhe causes of the present distress; 

b) The degree of effectiveness of the steps taken to prevent or remedy the situation with 
particular reference to the systems of procuration, transport and distribution of food grains 
as well as price control, that have been'in operation ^m to time; 

c) The suitability of the administrative organisation in charge of famine operations 

d) The adequacy or otherwise of the relief measures adopted by Govemmeot, specially in 
the light of experience of the management of previous famines in India and the actual 
results achieved so far in Bengal 

e) The accuracy or otherwise of mortality statistics and the effect of the present distress on 
mortality rates 

f) The steps to be taken to counteract or mitigate the effects of starvation and mabutrition 
upon the younger generation; and 

g) liie measure to be taken to prevent a recurrence of the present trouble in any part of 
India 

Mr President (The Honourable Sir Abdur Rahim): Amendment moved: 'That to 
the motion the following be added at the end: ... 

(Same as the above para — beginning That to the motion) 

Govind V. Deshmukh (Nagpur division: Non-Muhammadan): Sir, I have an amend- 
ment to this which has been moved by Mr Jamnadas Mehta Sir, I motije 

That in the amendment Mr Janmadas Mehta for the words ‘younger' generation occurring 
in clause (f) word ‘people’ be substituted’. ' . i j 

Mr President (The Honourable Sir Abdur Rahim): But it hap not been circulate 
to members 

Mr Govind V. Deahmukht I have given copies to Ae Whips of Ae Parties. 1 have 
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received notice of amendment only on Saturday night. I have given notice exacUy in time. 
I came here at 10.30 a.m. today. ' 

Mr President fllie Honourable Sir Abdur Rahim): But it has not been circulated 
m Members. If he had given notice on time, it would have been circulated. 

Mr Govind V. Deshmukh: But it was circulated, Sir. 

Mr President (The Honourable Sir Abdur Rahim): If the Honourable Member 
had taken the earliest opportunity to give notice to the office that he wished to move this 
amendment, it could have been circulated. 

Mr Govind V. Deahmukh: I came to the office this morning at 10.30 a.m. and there 
was nobody, and at 10.35 a.m. I handed over the notice to Mr Robinson. 

Mr President (The Honourable Sir Abdur Rahim): As it is a harmless sort of 
amendment, I think it might be moved. Very well. Amendment moved. ‘That in the 
amendment by Mrjamnadas M. Mehta for the words ‘younger generation’ occurring in clause 
(f) the word ‘people’ be substituted.’ 

Mr Kmle e h Bihun Lull (Bhagalpur, Pumea and the Santhal Parganas: Non-Muham- 
madan): Sir, I move: 

' i hat to the motion the following be added at the end: 

‘and having considered the appalling condition prevailing all over the country this Assembly 
recommends to the Governor General in Council to appoint a Committee consisting of the 
officials and non-officials to enquire into the matter with a view to regulate measures or 
guarding against the recurrence ot such catastrophe in future and also with a view to the 
possibility of affording immediate and effective relief to the suffering people by adopting the 
following remedial measures: 

(a) opening of &ee gruel kitchens in the worst affected parts; 

(b) opening of public orphanages; 

(c) opening of poor houses and industrial i-ictories attached thereto in important towns 
and stop beggary; 

(d) assuming of control over the public hotels meant for the proletariat class and regulating 
and fixing reasonable rates diereof; 

(e) centralizing the control of poor houses and industrial factories attached thereto and 
financing them from government money and funds from public charity; and 

(f) controlling all public and charitable funds and authorizing only responsible bodies to 
collect funds for the purpose.’ 

Mr President (The Honourable Sir Abdur Rahim): Amendment proved: 

‘'Fhat to the motion the follow, ‘g be added at tlie end: 

(same as the above para — begiiming ‘and having considered) 

Mr Govind V. Deshmukh: Sir, I have got an amendment to Mr Kailash Bihari Lall’s 
iunendment that clause (Q of his amendment be omitted. 

Mr President (The Honourable Sir Abdur Rahim): Order, order. The next amend- 
ment is in the name of Pandit Shambhudayal Misra. ITie first part of it wishes to indict Lord 
LinUthgow, Mr Ameiy and Sir John Herbert He is apparendy not aware that he cannot do 
anything like that under the rules and standing orders of this House. As regards the second 
part, that is evidently beyond the scope of the motion. 1 hold that this amendment is not in 
order. 
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Pkndit Shambhudayal Misra (Central Provinces Hindu Division: Non-Muham- 
madan): May I be allowed to say a few words? 

Mr President (The Honourable Sir Abdur Rahim): I have considered the matter 
and that is my ruling. 

Pandit Shambhudayal Misra: That is only a recommendation . . . 

Mr President (The Honourable Sir Abdur Rahim): Order, order. 

Mr H.A. Satbar H. Rwah Sait: I move: — That in the amendment moved bv .Sir 
Muhammad Yamin Khan after the words 'Royal Commission the following be inserted - 
composed of independent and impartial persotu, majority of whom shall be Indians rotn 
manding the confidence of die people of India*. 

Mr Govind V. Deshmukh: Sir, 1 have an amendment to this amendment. I move. 

That in the proposed amendment by Mr H.A. Sathar H. Essak Sait and others to .Sir 
Muhammad Yamin Khan’s amendment for all the words beginning with the words composed 
of and ending with the words ‘peoples of India’ the following be substituted: 

'Composed of elected members of the Assembly and the Council of State with a Judge of 
the Federal Court as Chairman*. 

Mr President (Tbe Honourable Sir Abdur Rabim): Amendment moved 

(same as above — beginning 'That is the proposed . . .) 

Mr K.C. Neogy (Dacca Division: Non-Muhammadan Rural): 'Fhe calamity which has 
befali. n my unfortunate province at the present moment is in a sense unparalleled in the 
history’ of human civilization. Starvation, death; pestilence have been known to follow in die 
w’ake of victorious tyrants overrunning foreign territory. In the present instance, however, this 
gigantic tragedy is being enacted while a well established Government is functioning in the 
country'. If we consider the acts of omission and commission of which Government have been 
guilty in their attempt to prevent the outbreak of this famine or to deal with it adequately, we 
cannot help thinking that this famine is primarily a State Industry, and to my mind in certain 
of its aspects it bears the hall mark of a genuine British manufacture. 

I recall with disappointment and sorrow the debate that took place in this House three 
months ago when we had the Honourable Sir Azizul Haque as the Member in charge of this 
Department. 1 say I recall that debate with disappointment and sorrow because on that occasion 
we tried to rouse the Government to the necessity of taking prompt action for the prevention 
of a tragedy that was fast overtaking my province. I remember with disappointment and .sorrow 
the attitude that was taken up by Sir Azizul Haque as the mouthpiece of an incompetent and 
callous Government in parrying all our suggestions and questions seeking information about 
the actual state of affairs in the country. At that moment in a mood of frustration Sir Azizul 
Haque sought solace in Tagore's poetry. Lord Linlithgow was busy packing his trunks. A 
friend of the bovine species, he perhaps would have been more interest^ had it been a ca.se 
of cattle epidemic in Bengal. Or was it because a sense of constitution|l chastiQi' prevented 
him from visiting Bengal in those days. 

Mr President (Tbe Honourable Sir Abdur Rabim): The l|onourable Member 
knows that he cannot reflect on the conduct of the Governor General, j 

K.C. Neogy: But he is no longer the Governor General. ^ 

Mr President (Tbe Honourable Sir Abdur Rahim): That mmes no difference. U 
IS the holder of the office. 

K.C. Neogy: The plea has been raised that this famine has been aggravated, or at least 
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its treatment has been m^e difficult, because of the division of responsibility between the 
central Government wd the provinces. It is a question of the policy of repression, somebody 
has got to press the button in New Delhi and the whole country can be set ablaze; and the 
poUcy that is enforced throughout India, irrespective of the existence of a ministry or not in 
any province, is carried out faithfully in every detail throughout the length and breadth of the 
country. This Government has specialized in the enforcement of law and order of the 
Maxwellian variety. If, however, it is a question of preserving human life and providing food 
for the people, well then comes the rub. Well, then let the Azb.uls fight the Fazluls and the 
Srivastavas the Suhrawardies, so that our friends in England can establish beyond the shadow 
of a doubt the incapacity of all Indians for self-government. 

Sir, the debates that took place recently in the Houses of Parliament have been a great 
eye opener to us. The ofl&cial spokesman mentioned all the facts except the real ones, that 
could be held responsible for this unheard of famine. Mr Leopold Amery threw up his hands 
in holy horror, while contemplating the incre'«se in India's population during the last census. 

I have in front of me certain statistics which I have taken some pains io study and from which 
I find that whereas during the last three centuries and odd the British population has increased 
more tlian 8 times, the Indian population has not increased more than 4 times. Moreover, if 
we were to take, say, about a period about 50 years prior to the last census, the increment in 
India is found to be about 39 per cent whereas the increment in the United States of America 
for that half century stood at 186 per cent, in Japan 74 per cent. Great Britain 54 percent Italy 
46.8 per cent, Switzerland 43.5 per cent, Germany 42.2 percent as against India's 39 per cent. 
If we regard for a moment the progress of population in Great Britain and Wales, and if 
particularly we examine that census decade 1871 to 1881, during which Leopold Amery was 
vouchsafed to an expectant world to fulfil his Heaven-appointed mission of presiding over the 
India Office in his dotage, we find that the hicrease of population was 14.36 per cent in 
England and Wales. We are not aware that Amery protested against this phenomenon 
either before or after his birth. Nor are we aware that England and Wales was swept by 
devastating famine as a consequence of this phenomenon. Sir, is it the case of the British 
Government that India is no longer in a position to maintain a larger population? If that be 
their case, let us examine it a little further. Two speakers in the Houses of Parliament pointed 
out the very low out turn per acre of foodgrains in India. I am not going to trouble ♦he House 
with the percentages. Taking rice, I find that in tnc case of the province of Bengal, in regard 
to which we have the benefit of an authoritative commission, the Land Revenue Commission 
ot 1940, which was presided over by Sir Francis Floud, it has been recorded that tlie out turn 
of paddy per acre has not progressed since the day-^ of Emperor Akbar. If anything, it has 
gone down. Now,* Sir, the Commission compares the yield in respect of rice of the various 
rice producing countries and points out particularly with references to Japan, that although in 
Japan where the same problems of over-population and uneconomic holdings exist the yield 
is at least three times as much as that of Bengal and in China it is more than double. I wonder 
if the British Government wants to take that as a credit and as a proof of the success of their 
trusteeship of India. Admittedly a very laige proportion of tlie Indian population has always 
been in the margin of starvation. Indeed it has been pointed out by many waters in the past 
that very many thousands and hundreds of thousands of tlie people really live in a state of 
semi-starvation even in normal times. When therefore India got embroiled in a total wa^ was 
It not expected of our trustees to take some care to ensure a sufficient supply of foodstuffs for 
India’s population? Mr Amery says that precautions were taken soon after the fall of Singapore. 
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I think Singapore fell about the middle of February 1942. Burma soil had already been invaded 
on the 9th December, and what %vere the precautions taken? The only constnicttve programme 
to which the Government can point in this connection is the starting of the ‘Grow more food’ 
campaign, which was inaugurated as ‘early’ as the 7th April, 1943. Burma soil having been 
invaded on the 9th December, that is to say about four months earlier. Moreover, what was 
the attitude of the Government of India in regard to the question of increasing the rice acreage 
in Bengal? Just before Burma was invaded, the Government of Bengal was persuaded by the 
Government of India to insist upon an enlarged acreage under Jute in view of problematic 
orders from America and other parts of the worlds. In spite of the opposition of the 
representatives of Jute growers on a statutory body, the jute growers were compelled to 
undertake double the acreage of what they were prepared to agree to, and this insistence went 
on till the 24th March, when the Government of India permitted the Government of Bengal 
to order a reduction in view of the developments of the war. It had already become too late 
and there could be no remedy of the situation. The result was that the area under rice 
underwent a shrinkage. The juea under rice in Bengal in the year 1941^43 was 7 lakhs of 
acres less than in the year 1941/42; and this decrease in the acreage has partly to be ascribed 
to this policy of the Central Government in encouraging a larger acreage under jute than the 
jute growers themselves wanted. Then, Sir, exports continued to the Mid-East and Africa; and 
it cannot be said that so fer as the export policy is concerned, the Provincial Government had 
any say. Indeed, it is on record that the Ministers protested on more than one occasion against 
the policy of export in which the Government had indulged, but to no effect The Government 
of Bengal really meant Sir John Herbert in those days — and the Ministers kept on protesting, 
but to no effect In the Gregory Coirunittee report a fantastic assumption has been made that 
the high prices of foodgrains really encouraged the producer to gorge themselves with food. 
A more fantastic suggestion caiuiot be made and its hollowness has been exposed in the note 
appended to that report by the present Minister of Agriculture for Bengal, where he points 
out that not more than 10 percent of the agricultural population, perhaps he was speaking 
exclusively of Bengal, could be said to have anything like any surplus. The rest either had to 
depend upon subsidiary occupations, because of the uneconomic sizes of their holdings, or 
they just barely maintained themselves with the produce of their fields. The Floud Commission 
also made a recommendation that a very large proportion of the cultivators really do not 
possess economic holdings. They pointed out that 29 per cent of the total population of Bengal 
represented landless agricultural labour, and that of ^e rest barely one-hfth has just sufficient 
land for maintenance. Two-fifths are cultivators of extremely small holdings. While these factors 
have been conveniently ignored by the Houses of Parliament, as also in this House by the 
Honourable Member in charge. An undue emphasis has been placed on hoarding. I entirely 
agree that hoarding has to a very large extent been responsible for the. present famine, bul 
hoarding on whose part? As pointed out by Minister of Agriculture in Bf ngal, not more than 
10 per cent of the agriculturists could possibly be suspected of boarding anything like, say, 
considerable amounts udiich could make any impression on the madceti. 

One of the factors udiich went to contribute towards this famine was referred in the House 
of Lords by Lord Huntington when he said that grain bought for the vn^ and army reserves 
must also be a contributory cause. This has not been referred to by anyitther speaker. Now, 
Sir, a good deal of discussion has taken plaK:e in die report to indicate Ihitt, after all, the army 
feeds the Indians who otherwise have to be fed by the country and, alffiough the army is 
expected to hold reserves the reserves are not at the present moment hldd up to the mark. 



Food Situation 1915 


But Sir, there is one point which has got to be remembered in this connection. Though 
quantiUes do matter, it is not so much the quanUties, as the simuhaneous withdrawal of 
foodstufls from the market by different compcUng parties that matter. In the prese it instance, 
the Government of India is responsible for very large pure bases made on behalf n\ the Army’ 
as well as considerable purchases made for the benefit of die civilian Departments of which 
the Railways perhaps take tlie lead. It is admitted that all the Departments of the Government 
of India and all the Departments of the Government of Bengal, had to be supplied wiUi rations 
at concession rates though the details of tliis privilege vary from Department to Department. 
In some cases, the entire families of the employees are enUtled to be supphcfi with rations at 
concession rates. In other cases, perhaps the individual employees alone are so entitled. But, 
then, the fact remains that very large purchases had to be made by Government for the 
purpose of carrying out this obligation. I hat meant withdrawal of large c|uantities of grains 
from the market simultaneously witli the purchases made on behalf of the Army. Add io diis 
the demand made. . . . 

Mr President (The Honourable Sir Abdur Rahim): Honourable Members time is 
up. 

Dr P.N* BAnerJcA. (Calcutta Suburbs: Non-Muhammadan Urban): It was agreed, Sir, 
the oilier Jay that the Movers of amendments would get 30 minutes. 

Mr President (The Honourable Sir Abdur Rahim): I sec the Honourable Member 
has moved an amendment. He can then speak for half an hour. 

Mr K«C« Neogy: This fact is amply illustrated by a veiy recent publication on behalf 
of the Government of Bengal in which it is pointed out that from the 1st of March to 31st of 
August li)43 the total quantity of foodgrains received on (lovcrnment account within the 
province itself, amounted to 65.3 lakhs of maunds. Out of this, these different Departments 
which enjoyed certain priorities, the industrial concerns, the essential services and so on, took 
away 22 lakhs of maunds, that is to say more than one third of the total quantity that was 
available to the Government of Bengal. Ihe a* -patches to die districts amounted to 16 1/2 
lakhs of maunds. Is it tlien any matter of wonder that the distress was so acute and so tragic 
in its effects in the interior of the province? ! find that only five days ago, a Dooars planter, 
evidendy an honest Briton, writing to die Statesman siiid die following: 

VVliat IS wanted is the restarting of a free nioveiiiont of rice and paddy to local bazaars diroughout 
Bengal. ITiis will happen if large industrial concerns require again to lay down stocks to saf.guard their 
labour and they will only be carrying on the vicious circle of bazaar. This must not be allowed to 
continue. 

Sir, we had another honest Briton in the Counci: of State, Mr Parker, admitting that he 
had hoarded large stocks of food, tnough for die benefit of his employees. Hundreds of Parkers 
all over Bengal contributed to the misery of the population by restoring to this procedure ior 
tlie purpose of safeguarding their own interests. 

An Honourable Member: The others arc not so honest as to confess. 

Mr K.C, Neogy: I expect Sir Henry Richardson to get up and explain the part that was 
taken by his friends in this particular matter. Nowhere can such a thing be imagined. Phere 
was a mad rush for securing grains and it is referred to in the Gregory report as a scramble 
for supplies at ever increasing prices which they say had diminished supplies procurable. Who 
was responsible for this scramble? Let Sir Henry Richardson answer. Between Government 
^d the employers of labour, those who are understood to be engaged in essential industries 
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(aiid the very touch of the white hand seems to endow any industry with the character of an 
essential industry), the scramble went on, and was to a very large extent responsible for the 
famine which we are discussing. What did the Central Government do? According to a 
statement made in this House, till 29th May 1943, there was no statutory authority given to 
the Provincial Governments to require employers of labour to submit returns of the stocks 
that they held for distribution to their employees nor to take out a licence for the maintciiMnce 
of such stocks. Am I very wrong when I say that the Central Governments is itself responsible 
for encouraging employers of labour in this murderous enterprise of theirs? At no time in the 
history of India the cleavage between the Government and the people had been brought oiu 
so clearly. Here was the Government supported by the capitalists whose needs must be satisiicH 
at all costs, if necessary, at the sacrifice of humble lives. Nobody was there to enquire os [<} 
what was happening to the people — six crores of people in the Province of Bengal. I his 
attitude was very forcibly expressed by a British executive officer in one of the Eastern Bengal 
districts when he pointed out that the life of a pack mule belonging to the military trans[)oit 
department was more valuable, and deserved to be preserved with greater care, than \hi' life 
of people who were not helping in tlie war effort. 'ITiat truly represented the attitude of a 
section of the permanent officials in this country, and that also led to the tragedy that wr aic 
witnessing today. 

Sir I have very little time at my disposal to deal with the other points that canio to inv 
mind. Sir, the cup of my humiliation is full to the brim. 1 have under the rules of proc(?ilure 
of this House to work my amendment as a recommendation to those very people who, I 
thi! k, are responsible for the misfortunes of my countrymen. But, Sir, I feel that I am pleading 
at the bar history — history that is not propaganda, history that is truthful, history that is f.iii 
and just to the weak and the oppressed, and I have no doubt about the verdict of that history. 

Honourable Sir Jogendra Singh (Member for Education, Health and Lands) Sir, 

I as a Member of this very iiKompetent and callous Government, may say tliat I just paid a 
flying visit to some parts of Bengal. I'o speak with confidence concerning the rural conditions 
in Bengal would need a prolonged stay. 1 can give you only my passing impressions. I can 
claim that these impressions are not without some validity. I have been familiar with similai 
conditions elsewhere. 

Bengal has been passing through a terrible ordeal of both body and mind. I have been 
asking myself the question: why Bengal .suddenly found itself faced with famine? Bengal had 
managed to subsist for years and condition for all appearances were normal. 

In 1933 General Megaw, after a careful enquiry into certain Public health aspects of village 
life in India struck a note of warning when he said: 

The outlook for the future is gloomy to a degree, not only for the masses of the people who must face 
an intensified struggle for bare subsistence, but also for the upper classes whose incomes depend on 
the production of a surplus crop. 

Taking India as a whole, he said that 39 per cent, of the people were well-nourished 11 
per cent, poorly nourished and 20 per cent, very badly nourished. 

An Honourable Member; What is the distmetions between poorly nourished and bad y 
nourished. 

Honourable Sir Jogendra Singh: I suppose ‘poorly noilrished’ means under 
nourished and ‘badly nourished’ means not properly nourished at all. Si was said in 1933 an 
the conditions have not greatly changed since that was written. That fact is that India has een 
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suffering from chronic poverty. Even in normal times, Bengal produces only 19.6 ounces grain 
per adult against 24 ounces per adult estimated to be the minimum nutriUonal requirement 
'ITic position in Bengal was aggravated by the shortage of rice harvest in 1942 owing to damage 
by cyclone and insect pests. The situation in Uie provinces was not made easier by an attempt 
to bring the laws of supply and demand which act sub-consciously under conscious control 
and the provinces which suddenly sprang up impeding normal streams of supply. The com 
dealers who carry stocks in normal times, faced with die uncertainties of a con^olled market, 
now cany no stocks. Villages were emptied of supplies and the landless agricultural labour 
was stranded. 'Fhe village drudge trudged to the towns in the hope of getting some food. Tlie 
towns had neither the reserves nor the organisation to meet the situation. Fhe precariously 
balanced economy of Bengal was thus put out of gear by factors over which the Province lost 
control. New problems arose which could not be readily resolved. 

The impression I formed was that the clouds are lifting. Since about a month ago grain 
from outside Bengal is now not only flowing into Calcutta but into the remote towns in a steady 
stream. The charities organised by people in Calcutta and outside towns have done a great 
deiJ to succour and to save. At Dacca I found a voluntary organisation at work which has 
much to commend itself. The citizens of Dacca of all communities have formed a central food 
committee. Tliis central food committee has formed mohalla committees. The authorities hand 
over foodstuffs as they become available to the centra] food committee and this committee 
distributes to mohallas and committee who in their turn distribute it to their consumers. The 
central committee charges a small commission for the supplies it gives to the mohalla committees 
for retail sale. Out of this profit it luns free kitchens which feed a few thousands. It has also 
started cheap canteens which have become very popular. Tliese cheap canteens provide four 
chapatis, dal and vegetables for one anna. I tried these myself and found them good. 

Then a rich harvest of rice would soon be ready for the scythe. I’hose who are ready to 
work will find their way into the rice fields R.id those who are too weak to work and the 
orphans will need care and nursing for some i» ne to come. Indeed orphans will need care 
and protections for many years till they grow up. I would however, remind the House that 
this 2ti million acres of early and late rice gi\ e less than half an acre per head on 60 million 
people of Bengal, llie normal yield of acre in Bengal is about 1,000 pounds only. This is the 
grim fact of this situation and till food production can be increased to meet all the demands, 
the situation would remain just as it was in 1933. It will go to nomial but that normal does 
not mean that the population is getting what it should get — a good standard of living. 

Thanks to the Honourable the Finance Member we have not been idle. Our ‘Grow More 
Food’ campaign has succeeded during 1942-43 in increasing the area under food crops by 
80 lakh acres and*our target during tfie current year to increase it to 120 lakh acres. Up to 
1 5th October, 1943 we have given financial assistance amounting to 133 lakhs in loans, over 
61 lakh as grants fi*om the Central revenues and nearly 16 1/2 lakhs from the cotton fund — 
1 am glad to say that 62 lakhs in loans and 13 lakhs in grants have gone to Bengal. This 
financial assistance has been sanctioned for initiating various schemes which are expected to 
produce quick results. Among irrigation schemes two schemes of irrigation by tube-wells have 
been sanctioned one, for 200 tube-wells in U.P. and another for 73 tube-wells in Bihar which 
should command an area of 60,000 acres in U.P. and 22,800 acres on Bihar respectively. These 
areas have been diverted from cash crops to food crops and would revert to cash crops as 
the cultivator is losing over the change. The cultivator must be assured of a square deal if we 
want to ensure the success of the ‘Grow More Food’ campaign and have consumer goods 
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available to meet the needs of himself and of his family. ITiere is no ground for a complac(nu 
attitude. The disease of poverty and under- production is of long standing. It will need consistent 
effort continued for long years to improve conditions. 

I am a new comer to this House. I wonder if this House has ever taken any abiding interest 
m the report in the Royal Commission on Agriculture. Sir John Russcirs admirable recom 
mendadons. Dr Wright’s report on Animal Husbandry and the Banking Inquiry Committee’s 
report which gave estimate of agricultural debt. The need of the moment is to take a warninir 
from the present, to plan for increasing production for the future, providing employment for 
surplus village population and to raise generally the living standards of the agricultural product 
as well as urban labour. Planning requires grasping of the complex conditions from a number 
of key positions from which a complete design can be produced. 

ITie problem may be placed under four heads: Land, Economics, Social, Political. 

I^d improvement implies the lightening of the burden of debt which agriculturists cari\ , 
to bring the land tax witliin the modem canons of taxation to provide cheap agricultural 
credit, a knowledge of better seeds and the method of improved animal husbandry, ui 
co-operation and of farming generally. It needs bringing science to the help of the villageis, 
to extend the responsibility of our colleges and universities beyond their academic walls to 
fields and farms. 

Economics imply provision of money for developing new lands, to convert baiTen ureas 
in to fmidlil fields by irrigation, to cover areas that lie waste with grass and trees, t(> raise the 
price of agricultural produce which determines agricultural wage, so that our vast population 
max have some purchasing power creating a new demand for goods and services leading to 
e.xpansion of industries to provide employment for our population which remains unproducti\ o. 

On the social side it needs programme for rural and urban reconstructions, training ioi 
applying modem scientific discoveries. In the words of a poet, our fleet footed friends have 
captured the Mahmal, while we sit spell-bound by the piping of the piper of the caravan. Fhe 
force of human engine has been assessed at 2,000 kilogram calories per capita per day, while 
science in countries which are now in the forefront has increased the capacity per day to 
\V 2 lakh kilograms per capita per day. Tlie lag in scientific technique will have to be made 
up if we are to take our place with the other countries of the world. 

Some planning on the agricultural side was carried out in the Punjab and it is as a result 
of this that the Punjab is able to provide a surplus for other provinces and has made an 
unrivalled contribution in men, money and material and her wheat has found its way not only 
to Bengal but to many war fronts and at rates which compare favourably with the prices of 
other food-grains The Punjab has made the interest of the producers its paramount concern 
and has been rewarded by the contentment of the countryside even these fateful days. 

You may well ask, what is the policy and programme of my department? It is true that I 
am in command of Education, Health and Lands, but it is none the less true that my command 
does not wield the sceptre of authority. Agriculture, Education and Health are primarily tlie 
concern of the provinces. Indeed it seems to have become a tradition, nay, it is the constitutional 
position that beyond offering occasional advice the Centre has no direct responsibility in these 
fruitful fields. I must confess that I am not satished with this. If India is to resolve the economic 
deadlock it must have centralized direction, centralized hnance and decentralised activities, 
feel that unless we at the Centre guide the emergent forces which arO racing in full bl^t 
all countries of the world, we would fail entirely in advancing the economic interests of 
vast continent Society cannot be rationed as a factory. It can only live pooling its resources, 
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common force, the goods of each associate. Hie strategy of th;’ futuTmust Z’afprScS! 
of food and are womed about the increased circulation of money. VVe ought to 


condiUons which govern life and labour. We must apply our minds to the problems of the 
chronic disease of poverty which is haunUng our villages and towns. Of enquir.es, reports and 
recommendaUons there was no end. What we need is action. Our discussions bear no fruit 
and will be gone with the wmd unless we plan boldly and carry out the plans with courage 
to make a better future for tlie generations to come. Mr ChurchUl has given the lead. 
resolve to provide food, work and homes for all. 

Pandit Lakshmi Kanta Maitra (Presidency Division: Non-Muhammadan Rural): 
Not for us. ' 

The Honourable Sir Jogendra Singh: The battle of land and the battle against 
poverty should be fought now and continued till victory is won (Interruption). I can a.ssure 
you that this Government is resolved now to light poverty and to raise the standard of living 
both in the villages and towns. 

l>r ir.N. Banerjea: Good sense is dawning on tliis Government now. 

The Honourable Sir Jogendra Singh: I call ‘this Government’ it is largely 
Indianised and is resolved to do its best. 

Sir Cowasjee Jehangir (Bombay City: Non-Muhammadan Urban): May 1 ask tlie 
Honourable Member what is the producUon for 1942-43 from his ‘Grow More Food’ 
campaign? 

The Honourable Sir Jogendra Singh: Three and a half million tons. 

Mr Abdul Qaiyum (North-West Frontier Province: General): May 1 know whom does 
the Honourable Member represent? Nobody. Please do not lecture to us about your repre- 
sentative character. 

Mr President (The Honourable Sir Abdur Rahim): Order, order. 

Mr Jamnadas M. Mehta: Sir, I have already moved the amendment which stood in 
my name, and I shall presently explain why my amendment should be carried. In the meantime 
I wish to express my satisfactions that at long last the Government have come to a right 
conclusion and have accepted a really right food policy. It has been a very belated performance, 
but at last they have reached a really right policy to get over this food crisis . . . 

Pandit Lakshmi Kanta Maitra: What is that? 

Mr Jamnadas M. Mehta: What it embodied in the Gregor)^ Committee Report which 
the Honourable Member has accepted on behalf oi the Government, which recommends 
statutory control of prices, vigorous drive against profitecis, no matter who they are, and so 
nil. I am very glad that that policy has at last been accepted and even now - even at tliis 
kite hour — if it is honestly pursued without any but or if, it will relieve the unfortunate distress 
that has been stalking the land for nearly two years. (Interruption) I only say ‘no reference to 
the immediate present or immediate future in my Honourable friend Sir Jogendra Singh’s 
''pcech. He has l>een talking to us of a beautiful future vision when the standard of life will 
be raised and he has his poetic dream of something which is yet to come. 

Pandit Lakshmi Kanta Maitra: From the corpses of the dead. 

Janindas M« Mahta: For the present 1 am not concerned with that dream but I 
‘'im concerned with the terrible realities . . . 
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Dr 6.V. Deshmukh (Bombay City: Non-Muhammadan Urban): But he is concerned 
with his four chapatls. 

Mr Jamnadas M. Mehta: The drift of policy about which I will use the mildest word 
that the Government has been guilty of criming neglect It is the mildest word that 1 can u$e 
The mildest words which I can use for the policy of the Government for the last foiu years 
are 'criminal negligence’: and ever more ’criminal self-complacency’. But I am not indulging 
in recriminations. I am more concerned with the immediate future and I assure Government 
that it is because I want to help them that I am saying all this. The problem is too tragic. The 
situation does not admit of these personal bickerings, but of the promptest and the quickest 
remedy vigorously pursued. I am not quite sure whether the Government are still going to 
pursue the policy which they have announced. If they do, we shall even now forget what hri.s 
happened in the past Dreary processions of one Food Member after another, one Food 
Member comes and one goes, experts come, committees come, reports come. Pompous 
promises were made on the floor of this House by General Wood, Admiral Steel, Air Marsluil 
Iron, but nothing is done to relieve the poor people who are dying. 

I want something real from day to day, from moment to movement But still my Honourable 
friends on the Treasury benches want us to sympathize with their difficulties and not to redress 
the difiiculties of 40 crores of people, lliey have no apology for the past; they are still telling 
us that they have done their best when the whole world says that they could not have done 
worse. Let them keep this in mind that if they were in a free country, all those Honourabl 
Members will be driven into an exile from which they will not return until their next biitli . . 

An honourable Member: It is fiction. 

Mr Jamnadas M. Mehta: But what do 1 find the Indian Members to be? I'hev arc 
simply departmental heads. I am shocked that not one single Indian Member has raised Im 
voice against the policy of the last four years of deplorable self complacency and criminal 
negligence. Indian Members of the Executive Council must act like members of a Cabini'i, 
and not departmental heads. 'Fhe past Food policy shows that they simply attended to then 
departments, did their best, made their mild protests in the Executive Council and leli 
everything to those who control the policy. 

Honourable Member: Question. 

Mr Jamnadas M. Mehta: That is unfortunately the impression that 1 have got. I have 
tried in all places wherever my voice was heard. In fact, I asked one Food Member to get 
me the food or to get out. I said, ‘get out’. I don’t think there is any milder word for you 
who have starved 40 crores of people and who are still complacent and who want us to 
appreciate only your difficulties. What is the difficulty that you know about? 40 crores ot 
people going without food, thousands of people forming queues at food shops. And tlicn 
because they have some kind of rationing in Bombay, there is no end of boosting this Bombay 
rationing. Remember that in Bombay the solution achieved is only, of distribution and ol 
nothing else. It is a mistake to boost Bombay. I come from Bombay an^l I know the conditions 
there. It is of course right to compliment the Government of Bombay and their ofiicers w o 
have done their very best for distribution, but don’t think you have ipuch to envy us in e 
matter of prices and unless the problem is solved both ways distribu^on and prices, there is 
no meaning even in rationing in Bombay. I tell you that the prices in ^mbay today are w ni 
black market prices were this time last year; and the food is often adidterated with dust an 
stone, and we have to pay for mud at wheat prices. That is die posidoft in Bombay. You ave 
read of rats gnawing at the dead body of a woman, not merely in Bengal where it « so 
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common, but in Bombay which has been boosted out of all proportion everywhere, even in 
the House of Commons. I say as a Bombay man that what they have solved is the distribution 
question; the pnces quesUon remains absolutely unsolved. Therefore I ask the Government 
that they should not have any complacency about this matter; they should pursue with vigour 
the measures they have iniUated with courage and persistence, and they should not care for 
anybody who comes in the way. If the Punjab zamindars come in the way, they must be 
taught their places; if the Government of Sind is profiteering at the expense of die starving 
masses, that Government must be pulled down. ... ® 

Mr Lalchand Navalrai (Sind: Non-Muhammadan Rural): Under the orders of the 
central Government. 

Mr Jamnadas M. Mehta: Yes there are ample powers; they have not been used. I 
asked for a food dictator months ago. What do 1 see now? I'he Sind Government making a 
profit of 2 crores or even some say 3 crorcs — I received a letter yesterday only — a gentleman 
who was a highly placed Government servant but who has now retired says it is three crores; 
and this Government to whom I am paying subsidy for the last 8 years of one crorc and 5 
lakhs a year, this Sind Government which is living on my charity for the last 8 years to the 
extent of one crore and five lakhs a year and which is going to live on my charity for another 
forty years because of this Sukkur bairage, this Government hiis the ingratitude, the inhumanity 
of starving my people unless they pay these fancy prices for what stuff it exports to Bombay 
and to other places. What mercy are you going to show them? You are not touching tlie 
Punjab zamindars or the Sind Government. My friend Dr Sir Zia Llddin Ahmad mentioned 
in his speech the other day that 95 per cent of the people of the Punjab are against tliis policy 
of the zamindars; and I am glad to find that his voice has been echoed in the Tribune which 
condemns without reservation this complacency of the Punjab Government and their incipient 
revolt against the policy of control. I say, control them properly; shackle them if need be; 
force tliem to behave properly. 

But unless the Government are also clear thi»» ‘he real causes of this misery are also attacked, 
they will only land themselves in a blind alley. That real cause is inflation. Let Government 
remember what they have done during the last four years. I'hat inflation is at the bottom, and 
it is the biggest and the most essential and the most decisive cause of the present crisis. It was 
early in 1942 that my humble voice was raised at a public meeting over which I was presiding, 
that inflation was not coming in the future — it had already come, lliereafter Professor Vakil 
followed with a series of lectures against inflation. Then there is the Economist of l/^ndon, one 
of the best known financial papers — I cannot help reading what the Economist has to say 
about the policy of this Government: it calls it ‘crude inflationary finance*. Iliat is not enough 
it goes further arid condemns them roundly. I con)** not condemn them as effectively as tlie 
editor of the Economist has done; but unfortunately my Honourable friend, the Finance 
Member, does not still lay the same emphasis on inflation as he should. First he ridiculed and 
pooh-poohed it; then he employed hirelings to write in favour ot his policy. These hirelings 
were writing in April that wheat is flowing into Bengal. Fhey aie being picked up from some 
native state, one of them a foreigner, to write in support of his inflationary policy. The 
Honourable the Finance Member did everything in his power to confuse the issue by talking 
ot workers — in their thousands — getting high wages and about tlicir fictitious pui chasing 
power; but it never occurred to him that it is the inflationary policy which is the decisive and 
ihe real cause of this great catastrophe prevalent in the country. In my humble way, I tried 
work out what in terms of human misery this country had suffered as a result of his policy; 
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it caused me many sleepless hours and when I reached my conclusions. I tell you that I couhj 
not get sleep till 3 a.m. After such patient labour presented him some statistics the other Hal 
and asked him to correct me if I was wrong, or he could give his own figures. What did la* 
do? With incredible levity, which cannot be excused, he began by pouring ridicule on »he 
statistics of the miseries of the poor of this country. Let him come out with his own reasoninir 
otherwise for a finance minister of this country to pour ridicule over the miseries of hundred 
millions of people worked out in statistics is to my mind a performance which nobody will 
envy him. I am willing to be corrected but 1 maintain that after careful consideration I reached 
a figure v50,0(K) crores of goods and services — for a margin of error I, reduced this to 18,01 hi 
T liat shows how moderate a man I am. but instead of studying those figures my friend went 
on ridiculing them. That complacency must go. 

I would also request the honourable the commerce Member i.ot to be so full of optimism 
as he is, he is a fighter like me; I like a man who fights and therefore I like his fighting lignn. 
whenever he comes and speaks to us: but let him fight on the side of right. Let him not hghi 
as an official, la^t me tell him that when 2,700 million yards of cloth were found to be hoai d( d, 
the hoarders were not punished for profiteering or hoarding but they were given tiiree months 
more time to rob the poor; and he wants me to thank him for it and say that he will not 
follow me. He need not follow me. I do not expect him to do so; but 1 ask of him to rememln i 
the two ladies in Bengal who went to buy cloth — saris ~ for Ils 4, the pre-war price, and 
were told they had to pay Rs 14 and then went home and committed suicide. I want him 
remember those sisters of his and mine, of whom there must be many who are suffering todav 
on account of his 'success' of his control of prices of cloth. 

Regarding the control of prices, I want to say that will be the crux of the whole qucsimn 
The only Member of Government, who was not a Food Member in that time, who can claim 
credit for having initiated a right policy is the Honourable Sir Ramaswami Mudaliar. Late in 
1941 it was he who wanted to fix the price at Rs 4-8-0 a maund of wheat; but he did not 
get the support of his own Executive Councillors; and then things have run riot until wheat 
can not be had even for Rs 15 sometimes or Rs 12 a maund and even worse. If his poliev 
had been adhered to in 1941 we could never have come to this unfortunate crisis. 

There is one other point on which I want to a say how sad I am that in this coiinln at 
this very critical time my own countrymen have played a most discreditable part. Hie zamindars 
and capitalists have bled, .star\'ed and fleeced their own countrymen with a callousness and 
soullessness which make me feel that there is nothing glorious in ‘Nationalism’. The Piinjab 
starv'os Bengal. 

Sardar Mangal Singh (East Punjab: Sikh): Question. 

The Honourable Sir Jogendra Singh: Question 

Sardar Mangal Singh: I will give you figures. 

Mr Jamnadas M. Mehta: You can give them in your own time. It is admitted now, 
my friend — the Punjab starves Bengal. 

The Honourable Sir Jogendra Singh: Admitted by whom? 

(Interruption by Sardar Mangal Singh.) 

Mr Jamnadas M. Mehta: You can say in your own time. I am simply - saying that 
this is the information on which I am speaking. 

Maulana Zafar Ali Khan (East Central Punjab: Muhammatfen): They have doiu 
more to Bengal than any other province. 

Mr Jamnadas M. Mehta: If you go on in that style, I wiB expose you fuj 
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I say, you can have your say when you have time. I maintain that the Landlords 
have become the greatest parasites. 

An Honourable Member; It is a lie. 

Sardar Mangal Singh: It is a white lie. 

An Honourable Member: It is a black lie. 

Mr Jamnadas M. Mehta: No doubt you have given wheat for money. I won’t pursue 
this, but this shows the difficulties of the Honourable the Food Member - what forces he has 
to meet. 

The Honourable Dewan Bahadur Sir A. Ramaswami Mudaliar (Supply 
Member): Hear, hear. 

Mr Jamnadas M. Mehta: This shows that even in his own tlxeculive Council, a just 
and humane, man my Honourable friend, Sir Jogendra Singh — a c|uiet man, a recluse and 
a philosopher - he thinks that the Punjab has played a noble part. History will speak but I 
am sad that my own countrymen are playing an ignoble part. When the existence of inflation 
was admitted by 20 eminent economists, thc^c capitalists in Delhi and Bombay were talking 
of commodity inflation and all that bunkum. I am sorry they could get hireling writers who 
call ih'^mselves economists, to re-echo that absolute bunkum. Mr Pcthick Lawrence is as great 
an economist as any Liberal or Tory statesman, and our own 20 brilliant economists who are 
not hirelings of any capitalists have said witli die greatest emphasis what wrong inflation has 
done. But what did our big merchants do? They say, there is no inflation, let us get more 
profit. And they are responsible for getting bloated wealth in their pockets by starving, bleeding 
and even killing the masses of this country. It is not merely the Government that are responsible. 

1 acquit Government of any deliberate desire to starve. Where they have failed is that they 
have not got at the right policy; it is not intentional. But as for the zamindars and the capitalists, 
there is the intentional policy of making as much money as they can out of the miseries of 
the people of this country. Therefore, my iIU 1 l^m‘iUon against these profiteers, even though 
they are my own countrymen, is ten times greatei than my indignation against this Government. 

1 find the press in India, to a large extent only attacks this problem politically and condemns 
the Government’s food policy on political grounds. If the press had real sympathy for the 
starving people they would have stormed the houses of these capitalists and profiteers. I do 
not find any condemnation of the profiteers or hoarders. The Government behaved as if the 
capitalists are their spiritual brethren, the press also behave as if the capitalists were their 
spiritual brethren, and as between the Government and tlie press tlie profiteer has got the 
paradise to-day. 1 want that public opinion should awake up. The pressmen — these poor 
fellows — they write what their proprietors force tliem to do. They know that this is wrong, 
but they write what is called this' v etched belly. They write what they do not believe in. lliey 
tell me, I can produce them if their job is certain for the rest of their life. I can produce them 
here and make them swear God’s own truth that it is these proprietors who are compelling 
them to write such nonsense when the profiteers and the hoarders are there. But unfortunately 
for the masses there is no friend. This condemnation of the Government’s food policy in the 
press, so long ar it does not condemn and ferret out the profiteer and the hoarder is purely 
political, and I attach no importance to it because it is not sincere. But at the same time, the 
condemnation is true, and the Government must not forget that for a moment 

Lastly, I wfll say, I do not want to go into the bickerings about the past I am prep^ed to 
forget them. I want that the Government with the co-operation of this House which the 
Honourable Member has sought with such conciliatory spirit in his speech — I am sorry at 


(Interruption) 
of the Punjab 
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his speech is ridiculed on political grounds, the contents of it are not appreciated. The contents 
of that speech are exacdy on the lines of the Gregoiy Committee’s report and if he does not 
pursue that policy I will blame him. But the policy which the Gregory Committee announced 
and which he has accepted, which the Government has accepted I say, is correct, and if anybody 
ridicules you he is an enemy as much of yours as of the masses. It is not an easy tiling for you 
to pursue that policy. In your own Council there may be people who may be against you. 'Tlie 
Provincial Governments may be against you. The reputation of the Civil Service is againc^ 
the infallibility of the foreign bureaucracy is against you, the lethargy of the human nature is 
against you. 'Fhere are many other things which are against you, and in the meantime, 40 crorcs 
of people do not know where they get their next meal and three crores of children are growing 
without any milk. It is an ignoble thing that our younger generation should grow without milk 
Milk is getting scarcer every day, and my friend pictures a vision of the ^ture in which we 
shall have an idyllic state of things, when to-day all we see is devastation, desolation starvation 
nudity and death! Let my Honourable friend apply his mind, let the Government apply their 
mind to the present situation. The future will t^e care of itself. I am not concerned with the 
future now; I am concerned with the present And unless they do so the Indian Members ol 
the Government will go down in history as simply puppets who stuck to their jobs. In face of 
inflationary finance by the Government in face of an a^olute complacency on the part of the 
higher powers they must stand out If they all combine and tell the powers that be, ‘lx>ok here, 
no Indian shall starve’, things will not be like this. In the T^ Mahal Hotel in Bombay you can 
have your seven courses. Nobody prevents — who prevents it? What do I find on the Bomba) 
race course? Bookmakers and gentlemen in their thousands get whatever refreshments tliey 
want though they may not want any. They are simply drowning their sorrows in a cup of tea 
'Iltat is what they do. Why do Government carry on races now? If one thing should be made 
illegal to-day it is racing. But they enjoy themselves. Life goes on merrily in India from tlie 
bureaucratic point of view as if there was no wars and starvation, no destitution. I only wxsh 
that the drive which His Excellency the Viceroy has undertaken — for which all credit to him 
will not be a shordived thing, because I cannot imagine a greater hurdle against him — his outi 
Government — which does not know its own mind from one day to another. I absolve them 
from all deliberateness, I do not absolve them from negligence and carelessness, and I blame 
them for their absolute failure, and I only wish that they now retrieve with vigour and courage, 
a policy, a course of conduct which has brought us to this pass. Otherwise, India without having 
been invaded, will present a picture far more ghastly than even Poland, Yugcjslavia and other 
invaded countries. Do you find anything more gruesome, has it ever occurred — 200, .5(X), 600, 
1,000 people struggling with dogs and mice for a morsel of food fitim the dustbins, mothers 
abandoning children, husbands abandoning their wives, the whole social fabric breaking down, 
and you sit down here in your complacency and ask me to give you credit! I ask you to 
understand the difficulties of the people, and unless you want to conceal ffie folly and stupidity 
of the last four years they should agree to my amendment 1 do not want Royal Commissions. 
Since the Simon Commission, I have lost ^ inferiority complex. I do. not want any Royal 
Commission any more. I want the elected representatives of the peoplf, people who are in 
daily touch with the lives which people live, elected from the members ^ this House and the 
next. (An Honourable Member: How many reports do you want?) This will be the report o 
the people. Unless you are interested in starving the peofde you will join me and if I 
interested in not starving the people, I shall join you. I assure you that to me the poorest Indian, 
of whatever caste or creed, has always been and will always be my nextof-kin. Therefore 
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assure you th^ I shaU report as jusUy^ it may be, if I am elected, of which I am not sure But 
what I want is ten elected people. Fhen there is the Federal court Chief lustice who is the 
biggest judicial authonty, who wiU impartially go into the situation and giv^ us a report. I do 
not want scapegoats. I do not want to hang anybody. Just as they threaten to hang Hitler when 
he meets them next AM that I want is that responsibUity should be shown where it is and 
people who have starved the masses for four years should no longer live with a reputaUon for 
int^libility which they have always cloaked their failures with. 'Fhat is the reason why I am 
asking for the Chief Justice of the Federal Court. He is a man whose impartiality nobody can 
doubt His capacity cannot be doubted and of these 12 elected members, thi se 12 apostles, if 
they apply their honest minds guided by an Accountant General and the Chief jusUce of Ae 
federal court, we need not fear the verdict of that body. They will enquire, not with a view 
to find scapegoats but solely with a view to lay the responsibility where if is to seek guidance 
for the future. 

Sir 1 have done. I rmplore my Honourable friends on the Government Benches to forgive 
me if I have spoken a strong word. 1 ask e- ?ry otlicr Honourable Member to forgive me if 
I have spoken a strong word. I want, just as anyone else in this country, that this war should 
be won but you are losing the war by pursuing the policy which you have done, by the 
complacency that you have shovm. You have thrown us to the wolves of hunger which are 
much worse than the Japs or the Germans. For the clotJi that I am wearing today I used to 
pay 12 annas or 14 annas per yard in per-war days. After my friend Sir Azizul Huque 
inaugurated his policy of cheapness, I have paid Ks 3.12 

The Honourable Sir M. Azizul Huque (Commerce Member); Why don't you 
purchase cloth at 10 annas, which is still available. 

Mr President (The Honourable Sir Abdur Rahim); 'Ihe Honourable Member has 
only one minute. 

Mr Jamnadas M. Mehta: I am fini«'-ing. I say this is the position which has got to 
be retrieved. I commend my amendment to t*i* House. 

Sardar Mangal Singh: We are debating the food-problem under the shadow of a 
great national catastrophe. Thousands and thousands of our countrymen are dying of starvation. 
Here is a Government of India which sits complacently and 1 am sorry that the speeches from 
the Treasury Benches do not come up to the requirements of the situation. I heard with 
attention the speech of the Honourable the Food Member the other day but I must say that 
his speech was disappointing. While he showered compliments on his colleagues to his left 
and to his right, especially to the Honourable the Railway Member, there was nothing which 
could be called a constructive contribution to the solution of the acute food problem that is 
now before the country. He sit* there with the pri^'ileges of an accused person denying the 
charges that are brought forward against him but he does not make any statement himself. 
When he is asked what are the starvation figures of deaths in Bengal, he says that the Bengal 
Government does not know. When he is asked what are the production figures he does not 
know anything. When he is asked what foundation there is for the statements made by the 
Secretary of State in the British Parliament about the Indian food situation, he says he does 
not know. He has not even read the White Paper issued by the British Government and then 
he says that the British Government might have learnt the facts from sources other than the 
Government of India. I put a question the other day as to what foundation there is for stotement 
made in the British Parliament that the Punjab zamindars are withholding food^ains from 
Bengal. He confessed his complete ignorance. He says he did not know what was the foundation 



1926 Towards Freedom: 1943- 1944 


for those statements. I asked again what was the foundation for other fantastic statements made 
by Mr Amery the other day in the British Parliament. He could not say anything. I'hc 
Government of India is groping in the dark. They do not know their own mind. ITiey have 
no reliable data before them. 

When they feel puzzled, they send a telegram to Mr Amery: 

'Please send one more expert* The expert comes here. He juggles with his figures. He 
produces a report. The Government does not know what to do. These experts from BriUiin 
are trained in the methods of price control in Britain. England is a small country with a highly 
educated people. They have got their own national governments in which they have complete 
confidence. The conditions in England are entirely different from the conditions in this country, 
lliis is a country of 400 millions, the great majority of whom are illiterate. It is a big agricultural 
country where the sources of food cannot be controlled. In England you can control cither, 
at the factory or at the port. In India, you cannot control the foodgrains which are produced 
all over the country. Unless you can control the commodity you want to requisition, you 
cannot introduce price control. If you introduce price control, the moment the Ordinance is 
issued from the Secretariat, that commodity' will disappear from the markets. Under the very 
nose of the Government of India, gur disappeared from the market of Delhi last year, as soon 
as the Ordinance was issued. The next day when it was withdrawn, gur came on the markets 
of Delhi again. What is the position of cloth control in this counUy. Mr Jamnadas Mehta Wah 
not said a word about the soaring prices of cloth from Bombay. He was very unjust to the 
Punjab zamindars. I am very much against profiteering and hoarding. Profiteers and hoarders 
must be punished along with the Members of the Government of India. My Honourable 
friend said that the present Indian Members of die Government should be sent to exile. Why 
should they not be tried for murder and sentenced to starvation to death. That would be the 
most appropriate punishment. My point is that if you want to issue orders about price control, 
you must be sure that you can enforce them. What is the guarantee? Last year, when you 
introduced price control in the Punjab, you fixed the price of wheal at Rs .5 per inaiind. 
W'here was the wheal? Even the Government Department, the Military Department purchased 
w'heat in die Punjab at Rs 7 or Rs 8 a maund instead of Rs 5. The Military Department 
entered into the black market, they were forced to do so. Where is the guarantee for the price 
control all over the country for which Mr Jamnadas Mehta pleaded. He might have read some 
books on price control printed in England and he wants to force those theories on this countr\\ 
the conditions of which are entirely different. I submit that so far as the Punjab is concerned, 
there seems to be a misapprehension over the country. 

In the British Parliament also statements have been made which are obviously based upon 
wrong telegrams which are being sent weekly by my Honourable friend, the Food Member. 
What is the position? I agree with Mr Jamnadas Mehta when he says that hoarders and 
profiteei-s must be punished. I support him in that statement. But the question is who arc the 
hoarders and who are profiteers? 

Mr Jamnadas M. Mehta: The Government knows that 

Sardar Mangal Singh: Government knows nothing. I would like to know whether 
the Punjab zamindar is a hoarder or a profiteer. 

Mr Jamnadas M. Mehta: The Tribune says that he is. 

Sardar Mangal Singh: The Tribune man is from Madras and he varites something for 
his belly and how can you rely on his statements? Now, what are the figiires? In this 
year the arrivals in the Punjab Mandis of wheat arc 425,700 tons as — compared with 371,000 
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tons last year Now what are the Government purchases? In May 1943, the Punjab agents 
purchased on behdf of the Government of India 195,000 tons of wheat. How much of if was 
transported? I would invite the attention of this Honourable House to study these figures. The 
Punjab Government purchased nearly two lakhs of tons of wheat for Bengal, how much of 
it was transported to Bengal? Only 16,000 tons. The remaining wheat 180,000 tons, remained 
undespatched and it was lying in different godowns and on different railway platforms. I 
challenge the Honourable the Railway Member to prove that these figures are wrong. My 
Honourable friend the Food Member complimented tlie Railway Membei for the quick 
despatch of foodgrains to Bengal. But what is the Punjab story and what nappened in the 
month of June? 

The Honourable Sir Edward Benthall (Member for Railways and War Transport): 
So, it is a story? 

Sardar Mangal Singh: It is a right story; it is not a fiction. 

Mr Jamnadas M. Mehta: What about Sir Chhotu Ram? 

Sardar Mangal Singh: I am coming to him. Now, Sir, in May the Punjab Government 
purchased about 2 lakhs of tons of wheat and only 16, (XX) tons of it was sent to Bengal. Now, 
what happened in June? In June the Punjab Government purchased 42,000 tons and only 
67, (KX) tons were despatched at the end of June, 158, (XX) tons remained undespatched. At the 
end of July 141,000 tons of wheat remained undespatched at the stations. Again, at the end 
of September there remained 63,(X)0 tons of wheat still undespatched from the railway stations 
of the Punjab. Now, Sir, may I ask the Honourable the Food Member and the Honourable 
the Railway Member who is withholding the grains from Bengal. Whether it is the Punjab 
Government or the Railway Member himself or the Government of India who are withholding 
this grain? I may inform the Honourable Railway Member why he does not gel the wagons. 
All the Departments of the Government of India from top to bottom arc thoroughly corrupt. 
My Honourable friend cannot get the wagons whereas tlie ordinary trader can get the wagons 
from the Railways. Why? Because there is no «»iic on behalf of tlie Railway Member to pay 
the tip to the railway Babu. The real difliculty is this. If you send someone to lip the Babu; 
you will get the railway wagon. But if you issue instinctions, nobody will care for them. 'Fhc 
railway Babu will care for his tips. 

The Honourable Sir Edward Benthall: May I ask the Honourable Member where 
the wheat he talks about is now? 

Sardar Mangal Singh: It is still lying on tlie platfonns of railway stations and in the 
godowns. 

The Honourable Sir Edward Benthall: May I infomi the Honourable Member 
tliat all this wheat has been movi 1 to Bengal? 

Sardar Mangal Singh: Tlie Government ol India has obviously awakened now. 

This being the position, I would inform my Honourable friend Mr Jamnadas Mehta that 
(he Punjab zamindar is neitlier hoarding nor profiteering, lhat he is not hoarding, I have 
proved. And he is not profiteering. 

Now, what is the position? The Punjab grower sells wheat at roundabout Rs 10 per maund. 
Sometimes he may sell 4 annas this way or that way. Now, what was the price of atta and 
wheat in Bengal? When you purchased wheat at Rs 10-4 per maund from the Punjab, the 
atta was being sold at Rs 20 per maund in Bengal. 

I am quoting the official price; I am not quoting the black market pric^ May 1 as e 
Honourable the Food Member or my Honourable friends of the European Group why there 
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is so much difference in the price. There is a difference of about Rs 10 per maund. llie 
rail%vay freight is only Rs 1-6. Including the overhead charges, the price of atta should not 
be more than Rs 14 per maund in Bengal. 

An Honourable Member Not even that 

Sardar Mangal Singh: Yes, not even that May 1 ask who is profiteering somewhere’ 
Who is taking away this Rs 10 per maund because neither the Bengal consumer is being 
benefited nor the Punjab grower? 

Mr Jamnadas M. Mehta: Quite clearly, it is the Punjab zamindar. 

Sardar Mangal Singh: How? 

Mr Jamnadas M. Mehta: Let us argue this point outside. 

Sardar Mangal Singh: Why not argue it out here? 

Mr Jamnadas M. Mehta: 1 do not want to fight with you here. I shall do so outside. 

Sardar Mangal Singh: May I ask when the Punjab grower was selling the wheat at 
a lower price than United Provinces zamindar by Rs 3 a maund who was the profiteer? li 
was either the European miller or the Bengal Government or even the Government of India. 
I charge here the Government of India that they had been making profit at the expense of 
the Punjab grower. I charge the Bengal Government that they had been making profit at the 
expense of the Punjab grower. I charge the European millers in Calcutta that they had been 
making profits at the expense of the Bengal consumer and the Punjab grower. Why don't yr)ii 
catch these people? 

Mr Jamnadas M. Mehta: I agree with you about the profiteer. 

Sardar Mangal Singh: Thank you. Now Sir, 1 leave the profiteers and consumers and 
growers. What is the position in the country? My Honourable friends have given notice oi 
amendments asking for a Royal Commission and Committees. 1 would beg of them not to 
fall in the trap because this Royal Commission is a trap. What will be the report of this Royal 
Commission. The hrst recommendation would be that the transfer of power to Indians was a 
mistake. That, I am sure, would be the first recommendation. The second recommendation 
would be that they will condemn Indianisation. They will say: 'Look here, the Bengal civilian 
%vas sitting back in his chair not sure of the support of the Ministry in his actions.’ 'Ihat would 
be the line of the recommendations of the Royal Commission. I beg of the Secretary of the 
Muslim League Party and my Honourable friend the Leader of the Nationalist Party to drop 
the proposal of the Royal Commission. We do not want committees. We had plenty of them. 
We do not want experts. We want food straightaway here and now. That is the question 
before the House. If you cannot give food, the only other way is that my friends on Treasury 
Benches should get out and make room for others who can handle the situation properly. 
You have failed and you will go down in history — those Indian Members especially will go 
down in history as people who let down their country at a critical time. TTiat would be the 
verdict of history. You may shake your head or you may not shake your head, but that would 
be the verdict of histoiy. 

What are the causes. Government are issuing Ordinances, creating fadack markets and all 
those things. That is no solution. The real problem is that this country has a vast population 
and this vast population has no confidence in the present Government That is the reason 
why orders issued by the Government are not carried out even by the Government sen^ants. 
There is corruption all along under the very nose of Government of Incha. It is impossible to 
remove it with the present policy of the Government of India. You will foil, because during 
the last century and a half of the British rule, you have encouraged all tmdesirable elements 
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in the public life of the counUy. mt is the real crux of the problem. You have suppressed 
desirable and better elements m the country. You have encouraged only those people who 
have no self respect md who reg^d Uiemselves as very inferior people. So, Sir, this is the 
result There may be direct causes for the Bengal famine, such as no rice from Bunna, cyclone 
etc., but the red cause is the long exploitation of the masses by the British Government You 
have reduced the masses to b^e stawation and tliey cannot put up any power of resistance 
when the calamity comes. The British Government is really the culprit, they are really 
responsible for this famine. God knows next year how many other Provinces may be caught 
in the grip of famine. If you want to eamesUy settle this question the only possible solution 
is to take the leaders of the country into confidence get their help and I am sure if Mahatma 
Gandhi and Mr Jinnah put their heads together, these two leaders can deliver the goods and 
they can solve all question. 

Mr Jamnadas M. Mehta: Question. 

Sardar Mangal Singh: You may question. But if the Government of India refuse the 
co-operation of the people, if the Governm* .it of India treat with contempt the offers of 
co-operation of the people of India in fighting the Axis countries, tlicn the responsibility for 
this middle, political as well as famine muddle will be solely on the shoulders of the British 
Government. I would beg of my Honourable friends the elected Members of this House not 
to be caught in any trap, but come to a straightforward decision and let the Government of 
India be held responsible. If the Government of India really seek co-operation of tlie people, 
I am sure tiiis food problem — which is not a political problem — can be solved and tlic 
leaders of the country will be willing to offer their hand of co-operation for solving this problem 
and thus save our dying countrymen. 

ITie Assembly then adjourned for Lunch till Half Past Two of the Clock. 

ITie Assembly re-assembled after Lunch at Half Past Two of the Clock, Deputy President 
(Mr Akhil Chandra Datta) in the chair 

Sir Abdur Ghuznavi (Dacca cum Myrnc'^singh: Muhammadan Rural): 

Sir, before I proceed to fix the responsibility for tliis man-made famine I should like to 
give a reply to my Honourable friend Sir Jogendra Singh. He is not here now but I wanted 
him to hear this. I represent tlic Daccacum-Mymensingh constituency in this House. When 
he was giving us his experiences of Dacca the four chapatis that he had in one of tliesc cheap 
canteens that Government run there, he forgot that that canteen merely is not a!! that the 
Dacca people want. You cannot get rice in Dacca for even Rs 200 a maund even now rice 
is not available in Dacca town and tlic Dacca district even at Rs 80 a maund. And my 
Honourable friend said that everything is O.K. that rice was flowing in and he saw an abundance 
of rice in Dacca. My constituency ' ill take me to task if 1 do not enter a protest against what 
he said about the situation in Dacca. 

Mr J.D. Tyson (Secretary, Department of F/Jucation, Health and Lands): Sir, with due 
respect, the Honourable Member said that foodgrains were flowing in from other provinces, 
not rice. 


Sir Abdul Ghuznuvi: My Honourable friend perhaps did not hear him. He distinctly 
said that it was his experience that foodgrains included rice. I do not know if the Honourable 
Member wants to differentiate between rice and wheat. I am speaking about the rice famine. 

Sir, the responsibility for this man-made famine in Bengal rests, firstly, in Sir John Herbert 
for the manner in which he carried out the denial policy in April 1942 and secondly, with 
Lord Unlithgow^s Government for not taking any steps whatsoever to prevent food shortage 
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which was inevitable owing to enormous military purchases and continued exports of rice 
from India. After the declaration of war in 1939, more particularly after the fall of Malaya 
and Burma when the rice position became critical, nothing was done even then and lastly 
after the creation of the Department of Food on the 2nd December 1942 the department had 
no Member for three critical months commencing from the resignation of Mr Sircar. Chans 
prevailed in that department in the three months and Secretaries were making wild statements 
Major -General Wood made a statement in Bengal that rice would be flowing in within a 
month and the month he mentioned was April, 1943. He again made a statement at the 
Federation of Indian Chambers of Commerce that every arrangement had been made to see 
that there was no shortage of foodstuff in the deficit provinces. Now, Sir, Ix>rd Linlithgow^ 
Government did not take a census of the food position nor did they ever endeavour to get 
accurate statistics of the food position in the provinces. 

llie Bengal trouble started with an unfortunate denial policy, rice removal policy. Sir John 
Herbert ignoring his ministry ordered the Joint Secretary of the Commerce Department to 
remove the surplus rice within a fortnight from three surplus districts in Bengal. Wlien he got 
enraged he ordered the Joint Secretary to remove the rice within 24 hours. ITie removal of ncr 
from these surplus districts coupled with the removal of the boats and the other means ot 
conveyance like bicycles, etc., was responsible for the complete loss of confidence in the 
Government and was further accentuated by reports from evacuees from Burma and Malava 
when they described their experiences of a like nature. All these led to a complete breakdouTi 
of the trade channel and the rural economy of the areas immediately concerned and also of tho 
other , reas when this news began to spread. It must be said to the credit of Mr Fazlul Huq that 
in a letter addressed to the Governor on the 2nd August, 1942, he made this picture absolutely 
clear to him. In that historic letter he, with the courage of his convictions, told the Governor. 

niiere is first of all the case of your mandate to the Joint Secretary in April last in tlio 
matter of the removal policy. In a matter of such vital importance effecting the question of 
food stuffs of the people, you should have called an emergent meeting of the Cabinet and 
discussed with your Ministers the best means of carrying out the wishes of the military authorities 
and of the Central Government, but you did nothing of the kind. The Joint Secretary says 
that when he was arranging to carry out your orders, you grew impatient and gave him definite 
directions to arrange for the removal of excess rice from 3 districts within 24 hours. "Die result 
has been a dismal failure so far as this particular policy is concerned. 

He then says: 

At the present moment (Aug., 1942) we are faced %vith the rice famine in Bengal mainly in consequriue 
of an uncalled for .interference on your part, and of hasty action on the part of the Join Secretary. 

He further proceeds: 

Then I come to the boat removal policy. The most outstanding instance of blunder which has been 
committed by the permanent officials . . . (not the ministiy}, apparently with your knowledge and 
concurrence, has been the case of the prevention of boats from going out into #ie Bay of Bengal for 
the purpose of cultivation of the lands in the various islands lying at the mouth of the Delta. 

That was another blunder on the part of the Governor: To destroy boats which used to 
do all the sowing of rice in those islands. And then as a result of destruction of these boats 
there was fuel wood shortage. 4 million tons of fuel wood used to be carried by these boats 
and that was denied to Bengal. People had to depend on coal only; no fuel was available. 
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me military authontlcs intended that the boats may not fall into the enemy, but here instead 
of keeping them away from the hands of the enemy by removing them to a safe distance, 
l,e destroyed thousands and thousands of boats. And those were the boats which used to go 
into the islands for sowing rice and other things and which used to cany fuel wood. That is 
the reason why we are facing famine in Bengal. 

Sir, speaking on the food debate on the 9th August 1943. My Honourable friend. Sir Azizul 
Haque referred to the food Conference which was held die 14th December. 194'2. He was 
not die Member then; Sir, N.R. Sarkar was the Member. He quoted from die proceedings of 
that conference, and incidentally I may say that not a single copy of the proceedings of that 
conference has been placed in die Library so far. 

Dr P*N. Ba.iterj6a: Tlie Honourable the Food Member assured us that he would 
endeavour to make a copy available to us. 

Mr R.H. Hutchings (Secretary, Food department): Sir, copies arc being made. Tbe 
proceedings were never printed; there are no printed copies available. So I was under the 
unfortunate necessity of having them typed out and cyclostyled or of sending the proceedings 
to Simla to be printed. 1 hope they will be available very shortly. 

Dr P.N. Banerjea: After the food debate is over. 

Mr R.H. Hutchings: As soon as I can get them. 

Sir Abdul Halim Ghuznavi: My honourable friend, the Commeicc Member quoted 
ilie following from those proceedings: 

‘'Fhc rice position was therefore discussed by the Conference, and this Conference was 
attended among otliers not only by the official representatives of tlic Government of Bengal 
but also by the then Chief Minister of the Province, namely Mr Fazlul Haq. As regards rice 
the statement on behalf of Bengal was as follows (1 have got this quotation Irom the proceedings 
of the Assembly debates. He said that Mr Fazlul Haq stated): 

‘We do not require for the next few months r*./ rice even though we arc in deficit.' 

"Fhat is the line he quotes from his speech, biii he does not quote llic second sentence 
wliich I have got from Mr Fazlul Haq. He said* 

‘Provided you do not export any rice from Bengal and provided you give us sufficient 
wheat for our consumption. And it is then alone that I shall be able to pull through for the 
next few months.' 

What is the sin that he has committed if he siiici that. You did not stop your exports, and 
you did not give us the wheat that you promised to do, and that is the reason of the famine. 
Why do you hold Mr Fazlul Haq responsible for this situation.'^ 

Fhen Sir, bear in mind that he said this on the 14ih of December 1942. How could he 
realize then about the denial policy rich was later carried out by Sir John Herbert — removal 
of excess rice from those districts. 

Syed Ghualm Bhik Nairang (Fast Punjab: Muhammadan): Was it after December? 

Sir Abdul Halim Ghuznavi: It was in April L943. 

An Honourable Member: No, tliat is wrong. 

Pandit Nilakantha Das (Orissa Division: Non-Muhammadan): Who is blaming 
Mr fazlul Haq? Why should he be defended.'* 

Sir Abdul Halim Ghuznavi: 1 am not defending him at all. 

Then Sir, my Honourable friend. Sir Azfeul Huque, referred to the frantic telegram of 
Mr Fazlul Huq. He said: , , 

‘I am at least happy that he (Mr Fazlul Haq), has become frantic to send the telegram now 
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I ask my Honourable friend to find out, when did Mr Fazlul Haq realize 1 should not have 
used his name — when did the late Chief Minister of Bengal resize that there was famine 
condition in Bengal in 1942? Was it in August, 1942, as my friend says today? Will he get an 
answer from him as to why is it that in January, 1943, when the Government of India wrote 
to the Government of Bengal that there was a great shortage for civilian consumption? 

'ITie Government of India wrote to the Government of Bengal — shortage of civilian 
consumption; shortage of potatoes, shortage of onions, shortage of cabbages, shortage of 
cauliflowers. Is this an answer? When did this arise? It did not arise in August 1942. 'Hie letter 
to die Governor is clear on that point; but all this blame is foisted on him for shortage ol 
other things, the ciiil food supply shortage.* 

Now my Honourable friend Sir Azizul Huque has said so much about him; 

Now lot me quote Sir Azizul Huque himself. What did he say in Krishnagar in May lilCi 

Mr Deputy President (AJchil Chandra Datta): 'fhe Honourable Member's time is up 

Sir Abdul Halim Ghuznavi: 1 shall conclude in two minutes. Sir Azizul Huque, the 
Commerce Member of the Government of India in reply to the address of welcome by the 
Krishnagar municipality stressed the absolute accuracy of the figures recenUy published by 
Government regarding rice, and maintained that Bengal was not yet deficit in rice. Not content 
with saying that, he continues; he strongly hoped that there would be a substantial reduction 
in the price of rice within a week. 'Hie week commenced from the 15th May; and he asked 
the people to muster hope and courage and should not panicky and despair. This is what he 
said in May 1943 — that abundance of rice will be available and the market will go down 
But what happened? The price of rice in May was 18 rupees and it is forty rupees a maund 
today and even at that price it is not available in Dacca. 

Mr Deputy President (Mr Akhil Chandra Datta): 'Fhe Honourable Member will 
conclude his speech now. 

Sir Abdul Halim Ghuznavi: 1 will now come to the last page. The Honourable 
Members here invariably tell us that we criticise and that we never make any construcliM' 
suggestions, lhat is the grievance, 'fhey say ‘Give us the constructive suggestions and .see 
whether we cany them out or not.' I gave you a constructive suggestion but you did not larrv 
it out; I give you a constructive suggestion today and I shall wait and see whether you cany 
it out or not: You, Sir, in your speech on behalf of the Bengal people gave a constructive 
suggestion: I have read that again today; if those constructive suggestions which you gave to 
this House and to the Member in charge had been carried out this present famine condition 
would not have prevailed in Bengal. I have no time to read them out, but I will ask the 
Honourable the Food Member to whom 1 must say we Bengalis are grateful for taking up 
the food question and going to Bengal the following day as soon as possible to visit and see 
the Bengal position for himself — we have no grievance against you, but we have this griev;uu e 
that as you are the Member for Food, will you please read page 550 of the Assembly Debates 
— the constructive suggestion which the Deputy President had given the House which, if y‘>i> 
will carry it out, will save suffering Bengal. I shall give the substance. 

Mr Deputy President (Mr Akhil Chandra Datta): The Honouiable Member must 
conclude now. 

Sir Abdul Halim Ghuznavi: 1 will not take more than a minute^ The remedy is this, 
that food grains for Calcutta, Howrah and other industriad areas shoulti be made available 
from imports from abroad and from other surplus provinces, and the Government of lot ia 
should be responsible for such supplies. This is my first suggestion. . . . 
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Mr Deputy President (Mr Akhil Chandra Datta); I am afraid the Honourable Member 
must stop now. 

Sir Abdul ^lim Ghuznavi: Half a minute only, Sir. 'Fhc distribution should be 
taken out from the hands of the Provincial Government and should be made and adjusted 
through the military authoriUes or the Government of India. The Aman crop - that is our 
danger, lire Aman crop should not be disturbed as far as pracUcable, so that it may circulate 
freely through the normal trade channels and feed the people of the district towi^s and the 
rural areas. 

Hajc0 Chowdliury Mtihuiuiuacl Ismail Khan (Burdwan and Presidency Divisions: 
Muhammadan Rural): Sir, it has been said that the present famine in India is a man-made 
famine. I agree. But the question is who arc those men that made this famine? 

An Honourable ^dember. ^A^ith the pei mission of the Chair, he may come down nearer 
and speak. 

friie Honourable Member moved down to the front bench and continued his speech.) 

Hajee Chowdhury Muhammad Ismail Khan: Who are those that by their acts 
of omission and commission have caused the dcatlis of hundreds of thousands of their fellow 
men? 7Tic object of this Motion is to find out those guilty and expose them to the gaze of 
ihc world, to the contempt and condemnation of the world. 

Attempts have been made in England and in this countr)' to lay the blame for this food 
crisis at the doors of provincial autonomy. The British die hards clutched at this as an argument 
and as excuse for the perpetuation of British rule in India. They say, 'Self-Government in the 
provinces has resulted in this huge toll of lives. Full self-government would mean that Indians 
would kill themselves ofif in record time.' Now'. Sir, whatever may be the faults of Indians 
w'hatever may be their shortcomings, who can deny that tlie responsibility for this man-made 
famine ultimately rests with the British Government and their agents in India? It is no argument 
a! :ill to say, that there are only a few handful oi Britishers in India. All tlic key posts axe held 
by Britishers and it is sheer brazen faced oppoi*unism to make scapegoats of Indian self- 
government. If the Indian ministries w^ent wTong, w^hy did not governors interv'ene and stop 
rot? If tlie Governors went wrong, why did not the Governor General pull them up? And if 
the Government of India went wrong, what did the Secretary of State do? It is because Indian 
lives are involved in this crisis all tlie responsible people went to sleep witliout lifting their 
little finger to save the lives of these unfortunate Indians. 

Now Sir, let me turn to the scene in India itselP The Government of India is said to have 
a majority of. Indian Members. How have these Indian Members discharged their duty to 
their countrymen? Some months ago when the life of a single man was at stake, three Indian 
Members vanished from the Goven^inent Benches.* But now, hundreds of thousands of their 
own people are dying of forced starvation, and when the whole country is stunned by tlie 
groans of tlie dying and the dead, our Indian Members are sitting opposite cool as cucumbers! 
What have they done in terms of achievement to justily their calling themselves the Government 
of the country? So far as I can see, they have only brought about the deaths of countless 
numbers of their own countrymen. Their delay of two years in setting up even a Food 
Department is a crime of the very first order. Having set up the Food Depaitment, they went 
on from one blunder to another. They tried to feed the country by statistics and Mr N.R. Sarkar 
declared that the food position in the country was staUslically sound, that there was only 4 
I^er cent shortage. Did the Government even then realise that these unfortunate 4 per cent 
nieant hundred per cent starvation and death? When the Government introduced the contiol 
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price for wheat the small stocks that were available promptly disappeared. People clamouip^l 
for food but the Government gave them wood — Major Generd Wood. This gentlemen 
withdrew price control and embarked on some experiments of his own. The disastrous efTects 
of his introduction of trade in the eastern zone are too well known to need repetition. Markets 
became chaotic and prices soared high. Major General Wood also dallied in statistics aiiH 
declared that far from there being any shortage in Bengal, there was actually a surplus of 
285,000 tons. But independent calculations which took account of exports and ako the cessaiiun 
of imports conclusively established that the deficit was in the region of 1,813,000 tons. 

When the theory of ‘no shortage’ was thus exploded. Government then resorted to aiioilu i 
explanation. They blamed the poor peasant for hoarding. Big posters were put up calling 
upon the people to outcast the hoarder. An anti-hoarding drive was ushered in with a f'antare 
of trumpets, but no drive was undertaken against the Govenunent itself which was the biggest 
hoarder and the biggest purchaser, reckless of price. In spite of loud warnings from the public, 
the Government merrily allowed exports overseas. From the outbreak of war right down in 
July 1943, it was the declared policy of the Government of India for export food to Ceylon, 
to the Indian troops fighting abroad and also to the Middle-East and other Empire countries. 
The part played by the United Kingdom Commercial Corporation in depleting the countn 
not only of its food resources but also of other consumption goods cannot be overlooked in 
this connection. The activities of the U.K.C.C. have been sought to be made public by questi()n.s 
put in this House but the Govenunent have not placed full information yet before us about 
this Corporation. But according to the chairman of the U.K.C.C. himself, it was the prompt 
shipments of Indian wheat that spared Persia the horrors of famine early in 1941. 1 am not 
against India giving help to other countries. But I want the House to imagine what this huge 
export trade carried on by U.K.C.C. meant in terms of self-denial to this country. And, set, 
in this grave peril for Indians all over the country, where is the U.K.C.C.? Could not the 
U.K.C.C. use its immense influence with the British Government and secure shipping space 
for the transport of grain from Africa, America, and Australia? 

What did the Government of India do here? The ‘Grow More Food’ campaign wa.s 
inaugurated and agricultural exhibitions were held. The virtues of tomatoes and caulifloweri 
were much advertised. But what can the poor illiterate peasant do who has not gut the 
wherewithal to keep body and soul together? Even the Royal Commission on Agriculture 
admitted that the standard of fertility was of a very low standard. In rice, the Indian average 
is 750 to 9(X) lbs., per acre as compared to America’s 1,500 lbs., Egypt’s 2,000 lbs., Japan’s 
2,3(X) lbs. and Italy’s 3,000 lbs. I ask. Sir, whether the Government have got any clear policv 
at all in this matter of cultivation? 

It was said in the House of Commons recently that the famine in India today is merely 
one of famine in money and not in grains. The price of food grains has reached a point which 
is beyond the reach of the masses. In the words of the London Economist, India has reached 
the crudest inflationary finance. 

Now, turning to my own Province, Bengal, it is the worst sufferer no^v. My own district ol 
Barisal has been known to be the granary of Bengal, and yet the misery.of the people knows 
no bounds. Tbousands of them have already died of starvation. More we dying every day. 
'Fhe tragedy started with the ‘Denial Policy’ that led to the removal of fice from many paiti 
of my district and it was heightened by the confiscation of boats U80d by the people or 
reaching their fields and carrying their paddy. 1 

Later, a reckless policy was followed at the instance of Government for large scale pure lasc 
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of local stock at unrcjuonably high prices. Kicc was selling fonnerly at Rs 5 a maund and it 
has now reached Rs 60 a maund, and at this rate loo it is not obtainable, 'llie Government 
agents are giving advance to cultivators for aman crops. Tlic culUvators are helpless and they 
have to give up the crops for iear of being forfeited on some pretext or anothei. It is high 
time that the Government put a stop to this disastrous policy. So far as my district is concerned, 
I must pay my thanks to the Muslim Chamber of Commerce which has been doing much 
useful work in giving relief to the distressed people there. ITie Chamber has opened free 
kitchens for distribution of gruel and milk to die distressed. 

As regards the other parts of Bengal, the distress is equally pitiable. I he puces of food 
grains have risen in some places to 1,(XK) per cent. 'Flic price of pulses has gone up. The diet 
of the ordinary man has become starchy and unbalanced. At this rate, I am afraid it will 
devitalize the coming generation of the people. When people here are suffering, exports arc 
brought out from abroad on high salaries. After diousands have paid with tlieir lives a report 
is brought out by Sir ITieodore Gregory. The net result of the recommendation of this report 
will be a multiplication of the ranks of tlie bureaucratic army. My complaint against our 
economic experts is that they have not drawn the attention of tlieir employers in good time 
to the Great catastrophe to which we were heading. As long ago as 1933, the tlien Director 
General of the Indian Medical Service gavp a warning which went unheeded. The population 
has been increasing at the rate of 5 millions a year, but the area under cultivation hiis been 
stationary for the past many years. According to the best authority our food production has 
been falling short by 12 per cent. Have the economic experts pondered over these ominous 
facts and have they warned the Government? If not, they have failed in their duty. 

rhe object of this amendment is to institute an enquiry and to bring to light these and 
other correlated matters. Who have failed and why have they failed? Who were responsible 
for allowing the crisis to develop? Who permitted the foodstuffs to be exported? Who were 
at the back of the U.K.C.C., which denuded country of its foodstuffs? Why was it that 
both price control and free trade failed? Have ni c the Government themselves violated their 
own control orders by giving secret instructions to their purchasing agents to purchase articles 
at more than the control rates? On Saturday last, in answer to a supplementary question put 
by my Honourable friend, Mr Neogy, die Food Member admitted that there were attempts 
on the part of some purchasing agents to give more than local ruling price for rice. Who were 
the authors of that unheard of policy of denying foodstuffs and also boats from whoL districts 
and yet not removing the people to other districts where foodstuffs could be had. What has 
become of the huge quantities of rice that were removed? Have they been exported or 
destroyed? The Honourable Sir Azizul Huque gave numerous instances during the last session 
of determined obstruction to the C ntral Govemmem policy. Who are those responsible for 
this policy? I can go on multiplying questions by the hundreds which have all to be investigated 
by an impartial body and satisfactory answers arrived at. 

In conclusion, I wish to say that I support the demand for the enquiry so that the perpetrators 
of the dark deeds may be dragged into full light of day, so that they may serve as an example 
^d a warning to all such polemical heroes in this land and elsewhere, so that they may be 
outcast from civilization and from humanit) . The other day an Honourable Member remarked 
Aat even congenital idiots could not have mismanaged the affairs in a worse way. We, Sir 
n^ay tolerate fools, but we cannot tolerate knaves. 

Before I conclude, I must ask the Government to be careful about the aman crop, llie 
future of Bengal depends mainly on this crop. If it is mishandled by the Government, if it is 
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captured and cornered by them, then there is no hope for Bengal. The Government must not 
purchase this aman crop but leave it to the trade with some safeguards. They must feed 
Calcutta from the imports of food grains from other provinces and from overseas, and bv 
Calcutta I mean also its neighbouring industrial areas. The whole of the aman crop should 
be made available to the rest of the province outside Calcutta through the ordinary trade 
channels. If the people of Bengal are yet to get a chance to survive, they must be allowed to 
draw upon this aman crop without any interference from the Government. 

Mr Sami Venkatachelam Chetty (Madras: Indian Commerce): I move: that at the 
end of the motion the following be added ... * 

Mr Deputy President (Mr Akhil Chandra Datta): Is it an amendment that the 
Honourable Member is moving? 

Mr Sami Venkatachelam Chetty: Yes, Sir. 

Mr Deputy President (Mr Akhil Chandra Datta): When was notice given 

Mr Sami Venkatachelam Chetty: It was given only this morning. 

Mr Deputy President (Mr Akhil Chandra Datta): 'Hien the Honourable 

member had better not move it 

Mr Sami Venkatachelam Chetty: llien I can make a speech on the main motion 
and the amendments before the House. 

Mr Deputy President (Mr Akhil Chandra Datta): Certainly, the Honourable 

Member can. 

Mr Sami Venkatachelam Chetty: After hearing the two long speeches of tJie 
Honourable Members of the Food Department successively and after reading the report ot 
the Food Department on the food situation, I am astonished at the limited and narrow \ lew 
they have taken on the whole about the engulfing problem of widespread starvation not only 
in Bengal but in other parts of the country as well, loo much stress seems to have been laid 
on the Bengal famine or Bengal starvation because of the wide publicity given lately to Bengal 
in the Press and on the platform, while similar things are occurring in some parts of Soiitlinn 
India, that the Madras Province, and particularly in the States of 7 Vavancore and Cochin, not 
to speak of Malabar. If the situation is as has been described by the Government communiques 
and the speeches of Honourable Members of the Government and they have to be taken as 
the correct diagnosis of the existing situation, it is this that India is normally a deficit countr)' 
in food grains, that the deficiency has hitherto been met by imports from Burma, that on the 
outbreak of hostilities with Japan we lost about a million and a half tons of rice that should 
have come to India. Added to this deficit, there was the necessity of export of some limited 
quantity of food grains to countries outside India for the purpose of the defence services and 
we had also to supply some quantity of rice for tlie Indian population in Ceylon and therefore 
it was that the acuteness of the shortage of food grains has come to be felt in several parts of 
India. According to their own estimate, this has resulted in a deficit of 2 million tons of food 
grains as against a normal production of 52 million tons of food grains. The shortage woiks 
out to, more or less, 4 per cent of the total population. That is all the deficit during this year. 
It is difficult to believe that this small deficit of 4 per cent would alone he^e created the havoc 
which we are witnessing in all parts of the country. It is therefore a very narrow view to take 
to say that the shortage of food grains alone was responsible for the devaitating starvation that 
is going all around us. There must be other causes which have to be l|K>kcd into and have 
been deliberately passed over. , 

So far as Bengal is concerned, even if we base our arguments on the limited sphere w ic 
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the Honourable the Food Member has conveniently taken to be the cause of the famine 
enough has been s^d of the way in which the whole thing has been bungled from the very 
beginning. It is said that there were large purchases on behalf of the Military, on behalf of 
the big industrialists and by the profiteers, the railway employees and so on and so forth 
Those who hoarded stocks of foodgrains for the purpose of feeding their workers have been 
criticised rather out ol proportion. I should have thought there was enough justification for 
the industrialists and big employers of labour to be forewarned of the possible acute shortage 
oi foodgrains in their province and to stock reasonable quantities for the puipose of feeding 
the workers and the labourers employed by them, especially as they had no assurance from 
the Ix)cal Government that steps would be taken to bring in supplies, to regulate supplies and 
to ensure a continuous supply of rice and foodgrains; but if in their anxiety for self-preservation 
they had exceeded the reasonable limits of shortage of foodgrains, surely they were as 
blameworthy as any other private person who hoarded stocks of foodgrains for the purpose 
of making more money. The fact seems to be tliat these persons have exceeded reasonable 
limits under the auspices of tlic local Government and hoarded large stocks of foodgrains at 
the expense of the common man and later on when the Government realized that the man 
in the street is not able to get his food articles, they did not take any steps to de-hoard stocks 
from these pei'sons. As has been stated on the floor of the I louse, there was neither any action 
tiiken by the Ixical Government nor there was any direction from the Central Government 
to the Provincial Government to find out exactly what were the stock balances in the hands 
of these industrialists or big employers or the profiteers. Surely, it cannot be said that this 
Government or the Bengal Government was so weak or so inefficient and so unworthy of the 
trust placed in them by the people that they would not be able to unearth the stocks of these 
grains. (An Honourable Member: tliey were not able to do it in Madras’.) They were and 
there is no hoarding there. Latterly what happened was. There was more fight between the 
ministry and the Government and bickerinp> benveen the Central Government and the 
Provincial Government over foodgrains in that of the country'. It is impossible to conceive 
that in a city like Calcutta there should be people dying of starvation from day to day in 
scores, if not in hundreds. All this cannot be explained away by saying that it was due to the 
lour per cent shortage of foodgrains, that is apparent from the statistics supplied by the 
Government themselves. Therefore the reason must be something else than this mere shortage. 
In the steps that are proposed to be taken eitlier in the shape of recommendations of the 
Food Policy Committee or in the Resolutions ot tlie Government on those recommendations, 

1 do not see any solution offered for the immediate tackling of this perplexing predicament 
They seem to be going on in the same old groove of facilitating despatch of supplies to deficit 
areas and their distribution. A milhon and 40 thousand tons of foodgiains have gone to Bengal 
they say and yet I have heard one of the representatives from Bengal saying that even this 
quantity is not available to the ordinary man and that even this quantity is finding its way into 
holes. I suppose there are many Black Holes in Calcutta besides tlie one we have read of. 
Now, Sir, what steps the Government have taken to see tliat the supplies which they are 
inducing the Honourable Member for Railways to send arc actually reaching the consumer? 
The inactivity and hesitation are visible in one of the sentences of this report which reads that 
raUoning in Calcutta is a gigantic affair. Well, Sir, when this statement is made, 1 can understand 
Ihe efficiency and the ability of this Government. I should be understand the ability, the 
intelligence and the cleverness of the Government and the Government Member if they should 
consider rationing in the city of Calcutta to be a gigantic affair. May I say that the city of 
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Madras which has perhaps less abler men than those sitting on the Treasury Benches hen* 
has been able to effect it. And Madras is not a mean city. It has got a population of 1 1 lakhs 
of people; probably Calcutta has got a population of two millions of people. 

The Honourable Sir Jwala Prasad Srivastava (Food Member): Greater Calcut»a 
has a population of four millions. 

Mr Sami Venkatachelam Chetty: Even if the population is four millions, it is nui 
an impossible task to ration out what stuff you are getting into Calcutta. I can understand that 
there would be some difficulty' with regard to the villages and the ruial parts even thoinrh 
they also have got to be managed somehow. If, however, you arc unable to manage, tl)cn 
take the whole of this House into your confidence and convert the present Session of iho 
House into a Committee. We will be able to offer our suggestions and we will ourselves go 
to Calcutta at our expense to see that the rationing is done properly. If the Government is Of 
the opinion that rationing alone is tlie possible and sensible solution for ensuring equal supplies 
of rice and other commodities to the people, then it ought to be resorted to in as early a tinu- 
possible. 

Now, Sir, one thing that strikes me in the enumeration of deaths which are occurring hdi 
only in Calcutta but in other parts of the country is this that all these deaths aic taking pLu 
only amongst llic poorer classes and the destitute. If tlie shortage of foodgrains was reallv a 
reason, why should I not see some middle class and richer people dying? I, therefore, conclude, 
apart from otlier reasons, that it is more the lack of purchasing power that is responsible* io. 
so m iny deaths in that city and elsewhere. 

Now, how does this lack of purchasing power come in? We have got enough mone\ . In 
fact, our currency has increased from 299 crores to 780 crores Economists were clamoiinni; 
that we are having lot of money. The Honourable the Finance Member came to our rc.se uc 
in his own way by withdrawing this money ahd not by gathering it and spreading it over the 
whole country in order that the poorer man might get portion of the money. But he had taken 
the criticism of the economists at its face value against the sr>-called inflation and has taken 
steps to withdraw the money and practically succeeded in withdrawing a lot of money from 
the people. It is not intended that he should sit tight over the collected money. He has got 
to inaugurate schemes in order that that money would reach the person who has not got the 
money and whose purchasing power has been curtailed on account of the rise of prices 
occasioned by the very inflation. He must sec that the starving people whether they are in 
Calcutta and other parts of the country are given the purchasing power in order to find tlic 
requirements which they can get under the existing conditions of shortage. That is not to be. 
In fact, the Honourable the Food Memb#*r is making himself a scapegoat of all this criticism, 
whereas both this criticism and the guilt of the whole of the starvation and the deaths ought 
to be ascribed to his other colleagues, namely, the Honourable the Home Member and the 
Honourable the Finance Member. The Honourable the Home Member should be charged 
in the sense that he has clapped all the political leaders in jail and would not take the public 
into his confidence and would not allow them to work for the good of the country and the 
Honourable the Finance Member because of the financial policy which he has inaugurated 
albeit at the direction of Home Government Now, I am sure whatever may be the plans that 
have been accepted and proposed to apply by the Food Department they would only be an 
external treatment for this symptom. The disease cannot be attacked that way. Ihc 
can only be attacked if the Honourable the Finance Member makes up his mind that it shou 
be tackled, tackled in the sense that he must put a purchasing power in the hands of the poor 
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people. Is he m a posiUon now to say, owing u, this inflation of currency, that the purchasing 
power of most of the people has increased? 1 know there are some military contractors, some 
industriaUsts ^d some big combines of manufacturers who have got more money than tliey 
can manage, but what about the 90 per cent of the populaUon? 

An Honourable Member; 99 per cent. 

Mr Sami Venkatachelam Chetty: Is there not any means of helping tlie poor to 
tide over this calamity? How long caji you go on giving the wrong twist tliat the present 
calamity is due to shortage of foodstufls? Rushing of foodstuffs to those big cities and asking 
people to buy >vithout money will add to their misery. Are you going to maki bricks without 
straw? If that is so, the Honourable die Food Member would be justified in accepting all these 
criticisms and in accepting the responsibility for this sorr>^ state of affairs. Otherwise, he must 
tackle the Honourable the Finance Member and the whole Government to change die financial 
policy and to see that some thing substantial is returned for the exported goods to the account 
of United Kingdom in order that you may improve the purchasing power of the people 
without, which I am sure, the situation will be considerably deteriorated more to the danger 
of the Government and of the people concerned. 

Mf E«L.C« Gwilt (Bombay European): Sir, I commence by expressing my appreciation 
of the work of the Foodgrains Policy Committee and particularly that of its Chairman. The 
volume of its endeavour and the speed with which it was achieved and the comprehensiveness 
of its report call for the highest praise. 

India, Sir, as a whole, is today faced with a food crisis and Bengal in the midst of a tragedy, 
the more deplorable because it might have been, in large measure, avoided, and the more 
tragic because thousands of souls are starving in a country of plenty — at any rate plenty 
judged by war standards. 

India, as the Foodgrains Committee rightly says, has suffered practically none of the ravages 
f)f the war; from the ravages of nature she r .'Plainly has but even taking into account the 
damage done by the Bengal cyclone of last yea: .md tlic loss of Burma rice imports, there is 
still sufficient grain in the country to feed tlie population on rationed standards, if procurement 
was not presenting such a problem and if Inuia could be encouraged to operate as a single 
economic unit. 

As things are, grain is now being brought to India in ships, most urgently required for the 
war, for the shortening of the suffering of millions of people outside India. The process is 
virtually one of pouring grain into a granary. Grain is being purchased from countiies, whose 
emergency laws are such, that to profiteer in its sale, would result in the most dire penalties 
to the seller. Whatever may be the oilier considerations, and as I am aware of them, grain is 
being shipped to India to provide for Government ii: large measure, a stock pile with which 
to fight the activities of the profiteer. It is being landed in India, at prices substantially less 
than those at which the wheat producing Provinces of this country arc prepared to sell tlicir 
large surpluses to the Central Government. In what other country of the world could these 
condition exist today? 

1 would ask those who are deliberately holding up supplies of grain for higher prices to 
3sk themselves whether they have seriously considered the implications of what they do, for 
unless there is a rapid change in the attitude of some of the ‘surplus Provinces, and National 
co-operation to assist towards procurement the future must hold the most serious of 
consequences for the Nation - consequences from which India may take a generation to 
recover. I would remind the House that, as the Honourable the Finance Member stated on 
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Tuesday last. Food forms the very basis upon which the economic structuri; of tlie countn 
is built 

ITie end of the war in Europe may be nearer than many of us realise, and when the Axis 
occupied countries are liberated, there will be a vast number of people, numbers running 
comparable with a half of the population of India, indeed likely to be even more, who are 
not hungr)', but bordering on complete stawation. ITiey will need to be fed, and ships noi 
required to continue the war against Japan must be used to carry food to them. Can India 
under such circumstances, expect the rest of die United Nations to permit the process ol 
pouring grain into her granary to continue? 

I would appeal to every Member of this House, to every section of the population to strive 
to avoid permitting the state of Bengal degenerating into a political issue, to which there has 
been a tendency. I hope, Sir, I shall not be misunderstood in an appeal to die Press, and 
particularly to die Statesman whom I pay tribute for the stand they have taken in dircctii^ 
attention to the ravages of the Bengal famine, not to allow their original commendable poli( \ 
to become sensationalism, the repercussion of which may be the alaiming of manv, and 
encouraging hoarding. I w^ould respectfully suggest for die consideration of the Press that in 
the future they give space to what is right in the rationed areas, as they have done in the past 
to what is wrong in Bengal and vigorously to drive home Lord Woolton's famous dictum 
the profit motive must be taken out of the people’s food*. 

Bengal is news of the most tragic nature, because litde there seems to be right as the u pon 
of the Foodgrains Committee correctly says, Bombay and Madras and other cities have ceased 
to be new.s. Rationing of food and good administration have prevented die enactment in these 
Cities of die grim scenes of Bengal, and though they would be the last .seek public it\. I 
would take die opportunity of paving tribute to Mr Knight and Mr Goraw'ala of the Provinc e 
which it is my privilege to represent, and to dieir team of efficient and enthusiastic colleagues. 
IVj them is due the credit that the distribution of food in Bombay City, the second largest in 
India, runs as smoodily as it does particularly when it is remembered that in March of this 
year, its stock of food was little better than Calcutta’s. The spirit of confidence that ralionini; 
has produced has been bought at the extremely reasonable figure of one rupee per head ol 
population for that is the annual cost of administering it. 

Now' Sir, I should like to reply to my Honourable friend Mr Jamnadas Mehta who I ;mi 
sorr)' to see is not in the House. He attacked the Bombay rationing scheme, and paiiicularlv 
the quality of grain sold under it. I would like to tell the flouse that the coolies employed by 
my company, my own personal servants, my co-Directors, myself and my staff eat sugar and 
grain, all purchased from precisely the same source. I have nothing to complain and so tar 
as I am aware neither have any of the other parties I have mentioned at any rate not sincr 
the initial difficulties were overcome, and you can imagine, Sir, the difficulties in rationing 1 
1/2 millions to 2 millions of people are considerable. 

Now, Sir, I would ask that none of the grain being imported by the Central Government 
be supplied by them to any Province which has not shown that bona fides in introducing im 
efficient measure of food control or rationing. It is not an adequate answer for the 
Government to say that if it lakes the precaution of handing that grain over to a Provincia 
Administration, there the responsibility of the Central Government en(k. Only two Provincia 
Governments, Bombay and Madras, have a comprehensive rationing ichcme< and only tvvo 
States, namely, 'Fravancore and Cochin. 

Bombay proved before they introduced rationing that grain sold In Government s ops 
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merely gave it an official entry to the black market, for there never can be, except on a radon 
basis, control over the people who make their purchases from Government retail grain 
establishments, or even retailers controlled by Government. 

Unless, therefore, supplies of wheat imported from Australia are sold only to those Provinces 
who have a fuUy comprehensive ration scheme or show sufficient bona fades of introducing 
them in such areas as they are workable the needs of the sons of the people of India, now 
prisoners of war in Japanese hands and the millions of people in Axis bondage will have once 
again provided ships further to encourage black markets in India and their process of 
deliverance will be so much the longer delayed. 

I hose who have not given the problem thought, seem to regard rationing as a penalty, 
and it is perhaps only natural that those who live in surplus Provinces should be opposed to 
it. It is difficult for them to understand that rationing may save them too from being hungry, 
or to perceive it as ever remotely possible that an unscrupulous ‘corner' in the market may 
leave them virtually a deficit province. I submit, Sir, that as things are in some of the surplus 
Provinces at the moment, such an eventuality is not outside the bounds of possibility. 

Bombay and Madras and other rationed areas, as I have already said arc no longer the 
news, because they are rationed but had they not been, the appalling conditions of Bengal 
would inevitably have extended to them and they loo might now be equally firmly held in 
the grip of famine. 

Time does not permit me to take more than a brief reference to the Note on rationing 
written by Mr Kirby, whom I am very pleased to see in the House. His Note is in answer to 
the question ‘why should food rationing be inaugurated in a “surplus" Province?’. As the 
House knows, Mr Kirby is the Adviser upon rationing to the Government of India, and a 
great authority on his subject. He was in charge of the food supplies and rationing administration 
of London from 1939 and until last year, which period included the worst of the blitz. 

I understand that he is going to speak on rnLoning, and 1 venture to suggest that the House 
will hear much of interest from him, but I woulvi ask the Honourable the Food Member that 
Mr Kirby’s note to which I have referred, shall be given to every Member of the House before 
the end of the Session. 

Efficient rationing, however, must obviously be based upon a sufficiency of procurement 

In dealing with a man, whatever be his status in life, to convince him that what he is doing 
is anti‘Social and calculated to cause suffering to his fellow men diere can only be but the 
shortest limit in appealing to his reason. When that limit is reached, there is justification for 
tlie most drastic steps to be taken against him. 

May I ask of any Honourable Member in the Treasur)' Benches to tell me whether any 
one in this country received a her 'v sentence for a fvjod offence since war began.'* If not, has 
no man within the country been guilty of such an offence? 

I appreciate only too well the difficulty' facing Government in the matter of procurement, 
but I hope that they will be as harsh, as he is deserN'ing, with any man who attempts to 
obstruct them by word or deed in their endeavours to procure grain. Of one thing I am 
certain; if they follow that policy they will be surprised at tlie weight of public opinion diat 
will support them. The food emergenc) within the counties Sir, will not be of short duration, 
io promote confidence in the cultivator, therefore, must be the immediate desideratum 
towards the procurement of his crops. To gain his confidence, however, something must be 
offered to him for the future, and I submit. Sir, in addition to the suggestions made by the 
Foodgrains Policy Committee, in addition to diose that were made by my colleague 
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Mr Lawson and as a long-term policy, the establishment of Government buying agencies 
throughout the rural areas. 

Many years ago South Africa was faced with a food problem, not as serious as that confronting 
India at the moment, but serious enough. The cultivator was the poorest of the poor; the 
individual who bought his grain had him perpetually in his debt. The price at which that 
country’s grain was sold in international markets was vastly different from the price at which 
the middleman purchased from the cultivator. As a long-term plan South Africa established 
Government purchasing agencies in rural areas and encouraged the cultivator to bring his grain 
to diem. An immediate deposit price was paid to him and when the grain was eventually sold 
by Government in the world’s market but for a small commission, the balance of the prii e ai 
which it was sold was paid direedy to the cultivator. It is an extremely short-sighted policy wIhmi 
dealing with the food of a country for any man to say, ‘Do nothing to prevent the cultivator 
making hay while the sun shines’; and the truth of the statement, I submit, is evidenced by the 
suffering of Bengal today except that at the present moment there is no evidence to show diat 
the cultivator is getting his full share of die gready increased price of grain. 

I would further suggest that food in every sense of the word should become the responsibiliiv 
of the Food Department of the Central Government. I would also suggest that any senior 
appointment made to any of the provincial food administrations be so made by the Public 
Services Commission. Also that within the Food Department there be an agricultural depaii 
ment and that during the war all agricultural responsibilities be removed from the Department 
of Ed’ication, Health and Lands. I sincerely hope that those in charge of that department will 
not regard what I have said as a reflection upon them. That is the last motive I have in niiiul; 
but food has become such a serious question and as Agriculture is the parent of food. I 
consider that they should be under the same responsibility. If Agriculture is too vast a subject 
for the Food Department my suggestion is that it should be a separate portfolio. 

Before I close I will make an appeal to the more fortunate people in this country, to iny 
own countiy'men. I would ask them to eat no more rice until the w^ar is finished. It may seem 
a trivial amount, but in the aggregate it is probably substantial. Recendy in a weekly paper 
there was an account of an Indian wedding to which seven thousand guests were invited. No 
doubt most of them had their fill. How many of the poor could have been fed by the food 
that was consumed at that tamasha! 'Fhe Government of Bombay issued an order prohibiting 
any entertainment at which food was served to consist of more than 50 people. They have 
had to amend that order because it was found that more than one ostensible host was 
entertaining at the same function and increasing the guests to hundreds. I will not enlarge on 
the mentality of people who were responsible for that second order being made-necessar\'. 

In the finality I would urge the imperativeness of forward planning. Are Government more 
than satisfied with their plan for a year ahead? Arc they satisfied with their plan for five years 
ahead, and is there a five years’ plan? For unless such planning exists the future can only 
consist of one piece of panic legislation after another. 

Maulana Zafar Ali Khan: Sir, not very long ago the world us^ to look upon India 
as a land of smiling fields, bumper harvests, flowing with milk and honey. Those were days 
when we had no railways, no speedy modes of transport and no electricity, no buses, no 
motors, nothing whatever. Then we had to depend not upon mechanical contrivances ut 
upon ourselves. When famine visited this country occasionally from time to time there was 
nothing to arrest the march and the depredations of the scarcity spectri. One such visitation 
was the famine of Bengal in 1770. Thousands of people died of starvation then; but in e 
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long histoiy of this country there is no parallel to be found to the terrible calamity that has 
overtaken Bengal these da^ We find thousands of people starving to death before our eyes; 
we find human corpses and human beings sUll living being devoured by vultures and jackals 
we find diat owing to the dearth of fuel funeral pyres cannot be lighted and Hindus have to 
bury their dead bodies under the ground; and wc find before our eyes dead bodies floating 
in the streams. This is the condition of a province, the population of which is i. crores; and 
although millions and millions of tons of foodgrains have been sent to Calcutta and elsewhere 
in the mofusil the rate of deaths does not seem to decrease. The other day I a:,ked a question 
on the floor of this House whether the attention of the Food Member was drawn to a statement 
made by the Honourable Pundit Kunzru tliat 50,(KX) people were dying of starvation every 
week in Bengal; and the reply was that these are guesses and he could make similar guesses 
but it is better that guesses should not be made. Pundit Kunzru's statement has now been 
confirmed by that of Dr Shyaina Prasad Mukherji who said that 50, 000 people were dying of 
starvation in Bengal every week. So a Government which docs not know tlie actual number 
of people dying of starvation can surely be charged with lack of sympathy for the life of people 
in tliis country. The first and foremost cause of this terrible state of affairs is the lack of 
syirpa;iiy on the part of British Imperialism and the British system of Government with life 
as it actually is in this country. I remember a statement made by the London Times many years 
ago when the Persian question was before the public that the entire realm of Persia was not 
worth the bones of a single British Grenadier. I thought that those days were gone for ever. 
But when this morning Mr Neogy told us that a military officer in these days was heard saying 
that that life of a mule is more precious than the life of an average civilian in this country, so 
far as the successful prosecution of the war is concerned, I thought that those days perhaps 
are again upon us. So I only hope and trust that this is only the expression of a single individual 
or a number of individuals and whole British nation is not of the same mind. And especially 
the gentlemen who are sitting opposite us do n- i hold the same view. They have told us that 
they w'ere trying to fight Indian poverty and bur^ it in some dark corner of the black market. 

They speak of control: Control of foodstuffs, control of commodities, control of prices and 
some other controls. Perhaps a time may come when seeing that these controls are of no avail 
there will be anodier control from tlie Govenimcnt and that control will be birth-control, 
because then alone numbers of the people of this country will be reduced to a normal condition 
from the point of view of the British Government and then they won’t require any measure 
to fight this starvation. 

Sardar Mangal Singh: What about the black market? 

Maulana Zafar Ali Khan: Black markets will remain so long as no definite steps arc 
taken by the Indian Government u, fight these high soaring prices and as long as the Finance 
Minister will remain obdurate in the matter of currency policy; so long as that is the state of 
affairs, there is no hope for this country. 

Sir, they were referring to the Punjab. I come from the Punjab and you will be amazed 
to hear that although we are a surplus province, yet in that surplus province the rate of alia 
is 3 1/2 seem to a rupee. Sugar cannot be had for love or money. The prices of commodities 
have shot up and anything that we could get for four annas formerly, cannot be had for one 
nipee today. TTie purchasing power of the money has been reduced; a rupee is four annas. 
And you talk of growing more food. Why should people grow more food? Why should people 
of the Punjab grow more food? I tell you about the people of the Punjab: Thcy^e a set of 
peasant proprietors, their average holdings not above five acres per head, an ey ave to 
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live upon it and if they gain anything by producing wheat they lose it by spending it on sugar 
cloth and on other commodities which they require. So when you talk of controlling prices 
and you threaten the provinces with dire consequences in the event of their refusing to abide 
by the decision of the Imperial Government, I tell you that you will have to make an exception 
in the case of the Punjab so far as control of prices is concerned, because in the Punjab we 
fmd that whenever there is a control tlie commodity, of which control has been proclaimed 
disappears suddenly — God knows where. You will have to control wheat throughout tltJ 
Punjab by going to every hamlet where it is stored in small quantities and still you will not 
find yourself able to control the situation. The Government of India in the Fond Department 
have issued a memorandum — God knows how they managed to commit themselves, and ! 
am surprised to find that no Member of this House has drawn the attention of Government 
to a certain passage in this memorandum. In that passage the Government has condemned 
itself. It reads thus; 

Tiie marketable surplus of foodgrains produced in India consist, by and large, of the small margins of 
pnirluction oser consumption of 50 to .55 million cultivators who nonnally live on a very meagre 
standard of nutrition. Any increase in their money income tends to result in increased consumption 
and pmportionate decrease in the marketable surplus. 

\Vhat are the implications of this statement? llie implications tue firstly, the average Indian 
peasant does not get a square meal from year’s end to year’s end to and secondly, if sinplus 
foodgmins are to come to the market at all in appreciable quantities, the income of the 
producer must not be allowed to increase, because the producer would then consume mute 
and leave very little to come to the market. So the Government is interested in keeping 
producer poor, poor to the verge of starvation. Who is die hoarder then, who is the profileei 
I'he cultivator in the Punjab earns only as niuch as it is a sufficient to feed himself and 
something beyond that which goes to the market. If he earns more by way of profit, that is 
spent upon himself and very litde is left for the big stock-holders, big profitecis and tlie 
middlemen and others. 

|At this stage, Mr President (The Honourable Sir Abdur Rahim) rc.sumed the 
Chair) 

1 should like s^ain to emphasise that the Punjab’s firm resolve not to allow control must 
be listened to and must be heard with respect 'Hie Punjab, as has been lighdy pointed out 
is the sword au’m of the Empire. Twenty millions of Indians arc now shedding their life blood 
on batde fields, and of, these 20 millions the majority are out of the Punjab. 

The Honourable Member; It is not 20 millions; it is 2 millions. 

Maulana Zafar Ali Khan: I have always differed in many questions from Choudhaiy 
.Sir Chottu Ram, but I am with him when he declares from the floor of the Punjab A.ssemblv 
that if the Government forced their hands they will have no option but to resign and when 
they resign, I will see how the Government manages to carry things to dieir liking. 

'I'hen Sir, I would like to say something about transport When we Mirtsalmans called upon 
the British Government to provide us with one or two snips to take our pilgrims from Bombay 
to Jeddah, the Government said they were afraid of the action of the enemy and they were 
afraid for the lives of the pilgrims which they held too sacred to be exposed to this danger, 
and therefore there was going to be no pilgrimage this year. Mr Amery ,had not yet come to 
his proper mood, all that he had to say was ‘Let us prosecute the war wcccssfully and a ei 
the war is over we will see what can do about the people of Bengal’. So he glibly poinlc 
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,>ut that as there was no shipping accommodation owing to (he necessiUes and exigencies of 
the war, wheat from Canada or Australia could not be imported. But recendy vc find that 
six ships has been provided. Where did they come out oP Out of some mysterious hole? 
these ships coming to India, reaching the shores of India, unloading their caigo where did 
they come from? If they can come now why did not they come earlier? If they had come 
earlier, thousands of lives might have been saved. But you did not look at it fiom that point 
of view. I^t me remind the Honourable the Railway Member although he is not’as much to 
blame as his predecessor was, still a certain amount ol blame attaches to him. I inder the basic 
system the Punjab offered millions of tons of wheat to the Government, and a proportion of 
that was set apart for Bengal. From the figures given by my friend, Sardai Mangal .Singh you 
will have found that a large proportion of this stock which was held for the benefit of Bengal 
was not transported at all. Who is to blame.'* 

The Honourable Sir Edward Benthall: Where is 

Dr P.N. Banerjea: It was transported late. 

Maulana Zafar Ali Khan: You did not transport it: it was still lying there. 

Sardar Mangal Singh: Where was it in July and August.'* That is the point. Now you 
liav'.' i.;^.^n it away Jind tliere arc no stocks. 

Mr President (The Honourable Sir Abdur Rahim); The Honourable has already 
had his speech. 

Maulana Z^BSsiT Ali Khan: So, the best thing is that you should not pose as Popes 
of Rome and that you are infallibh* 'Phe worst blunder that the Cjovernment commits is that 
it looks upon itself as sacrosanct; it does not believe in anybody calling it liable to err, bec.ausc 
they are not human. Are you inhuman.'* You are all Popes of Rome who looks upon himself 
as infallible. So, If you repose confidence in us and we repose confidence in you, we are 
prepared to co-operate with you in the successful prosecution of tlic w'ar. We are as much 
interested in the success of the Britisli victory an i tlie victoiy of the Allies as you yourself are; 
we aie all against Nazis, we are all against the Japanese; we iu^e all against Italians. We are 
all interested in seeing that you succeed. When that is so, why should you not place confidence 
in us? That want of confidence is at the bottom of the whole trouble. That trouble should go; 
and whenever you commit a blunder, accept it and acknowledge it, and w'c will respect you; 
but unfortunately you do not. . . . 

Mr -President (The Honourable Sir Abdur Rahim); The Honourable Member’s 
time is up. 

Maulana Zafar Ali Khan: Your predecessor, Sir, gave ten minutes more to Sir Abdul 
Halim Ghuznavi. 

Mr Pre.sident (The Honourable Sir Abdul Rahim): Order, order. 

Mr W.H. Kirby (Government of India: Nominated Official): Sir, more than one 
Honourable Member this afternoon has mentioned rationing, and I should like to say a few 
words about that subject. But before gtving an outline of the principles of a food rationing 
scheme, I should like to mention an incident that occurred last week which will illustrate the 
necessity for being precise and accurate when dealing in all matters relating to food. This 
incident relates to the quite unnecessary apprehension that exists amongst certain large sections 
of the people that rationing is a form of punishment, ii not of some thing much worse. I w^as 
discussing last week the Bengal food position witli an Indian grain merchant of long experience, 
who also was a Bengal Government purchasing agent for the recently marketed Aus crop . . 

Puidit Luhahmi Kanta Maitra: What is his name, please? 
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Mr W.H. Kirby: He said in reply to my question as to how he viewed rationing 
Calcutta Tlease do not ration us. If you do, you will kill us. The explanation of this startling 
statement was diat since the people will be kept down to a ration of foodgrains of say, on^ 
pound per person per day the Government had not got the stocks, and therefore would n(.t 
give the people anything like that amount; therefore there was nothing else for them but to 
starve. Sir, we shall not introduce rationing without first having the requisite stocks and reserves- 
consequently such erroneous ideas as those just mentioned will vanish as soon as the public 
see that in fact rationing means that their food supply is assured and under die rationing 
schemes properly organised they will get their food easily. But such a statement of apprehension 
as the one I have just quoted is a significant indication that it is necessary to educate iKt 
public mind on rationing and it is in this that the leaders of the people and particulailv 
Members of this House can assist the Department of Food. Perhaps the words Tood control' 
would be a better designation than rationing, and more quickly convey con&dencc which 
must be the foundation of ail operations connected with die feeding of the people. Before the 
Ministry' of Food in Elngland inaugurated individual card rationing in the early days of 1940 . 
there was an initial period of strict food control, during which time the people realized (hat 
a competent well organized administration was undertaking the vital task of ensuring that tlu.^ 
people would be properly fed and that the supply and price of the essential pods would b(' 
(irmly controlled. 

But direedy the pressure of events started to interfere with supply and prices, full scale 
rationing was inaugurated which resulted in complete restoration of the temporarily lost 
confidence. One of the first, and best examples in India of the benefits of food control and 
rationing to the people can be found in Bombay as has already been mentioned, where todav 
no one feels any apprehension whatsoever as to where his food is coming from, nor that the 
prices will fluctuate largely from day to day. In 'the Army, the word rations has a veiy definite 
meaning of guaranteed feeding. Why then, must the civilian be made to believe by undiinking 
persons that rationing means starvation instead of salvation? 

ITie Department of food has for many months past been advising the Provincial Govern 
ments and the States on all matters relating to food control, whilst in August and September, 
of this year, the Department in collaboration with the Bombay Government inaugurated a 
series of conferences and lectures on food control and rationing. In the short space of time 
at my disposal, it is not possible to deal adequately with the complicated subject of food 
control and rationing; but a summary of the salient points can be stated as follows; 

The object of food rationing is not primarily to reduce consumption, but to distribute shoii 
supplies in an equitable manner. When supplies are ample and assured as in surplus Provinces 
and States, the control of consumption is necessary for the effective mobiii'zation of resources 
for war purposes; but when supplies are short and irregular, a closely controlled rationing 
scheme is even more necessary to ensure fair distribution to everybody. Food rationing must 
go hand in hand with price control. No price control can withstand unaided, the pressure of 
increasing demand on dwindling supplies, and it must be accompanied by quantitative controls 
over demand and supply. Equally rationing requires price control, since, no matter how 
widespread rationing is, it will not ensure equitable distribution among -all income groups 
unless prices are low enough to enable every one to buy the quantity of ration to which every 
one is entitled. 

Food rationing schemes should In their policy and detail be as £ur as possible unifonm 
Their smooth operation depends on the degree to which they arc coordinated with relate 
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policies, more especially controls over producUon supply, price and income. This cannot be 
operated in watertight compartoents. 'Fhere is seldom any jusUfication for local variation in 
raUoning schemes. It is inore efficient, more intelligible, and less wasteful for a uniform system 
prepared and supervised by expert administrators, to be adopted throughout the country 
Food rationing should be comprehensive. It is seldom possible to introduce food rationing of 
any particular article in short supply because once control and rationing of an essenUal food 
article is esublished then everybody tries to rush and buy up similar kind of article. All 
rationing must have legal sanctions which will give necessary powers dealing wiili enumeration 
(‘tc., which is a very vast task and it is one of die gieat difficulties encountered when rationing 
a large and congested area. Besides legal sanctions for cnunieration and entering into peoples 
houses, there is legal sanction rccjuired in connection with all the other administrative control. 
These must be rigorously enforced and it is advisable to have a special staff for dealing with 
that purpose. 

Sir, I should like to emphasise the point that, altliough it is necessary to have a special 
legal staff for enforcing such rationing orders, it should not be necessary to look upon such 
a legal staff and inspectors as some kind of internal gestapo, because many of the poor people 
do -vJ against rationing laws simply out of ignorance. It is necessary to associate the public 
and the trade with rationing administration. Local Food Advisory Councils or Food Control 
Committees should be set up, having as members representatives of the trade, transport and 
distribution, and hotel and catering experts, and welfare workers, etc. The functions of these 
committees should be advisory and not executive. We heard to day from an Honourable 
Member about Dacca. Dacca in Bengal, has a population of 235,000. The whole of the lationing 
scheme, disUlbution, looking after the welfare of destitutes, is entirely in the hands of voluntary 
workers who are doing a splendid job of work and are not costing the Bengal Government 
luiytliing more than the bare necessities for ordinaiy administration. The distribution of 
foodstuffs by rationing must be caiclully co-ordi’! Urd with the .supply position, and its planning 
supported by an accurate statistical balance sheet adjusted day by day. We must, when dealing 
with the people in tlicir millions, know' exactly, as a banker must know exactly w'hat cash 
there is in his strong rooms — we must have an exact balance sheet of what we have got in 
stock, what is going out, what is being purchased, what hits been arriving, and what we have 
in reserve. Both in supply and in distribution, wholesale and retail tradei's should be used, 
tinder Government license, and supeivision, to errry out the operations as Government agents. 
In those cases where tliis is not possible — because some traders will not obey the rules, there 
is no alternative but that the Government must take supreme charge and open up their own 
Government distribution centres and shops, and if ne cssary, become their own agents. Please 
do not think I am saying anything .igainst the trade-traders arc tlie ordinary real avenues for 
distiibution. One or two Members have mentioned this afternoon, that Government have only 
to impose a price control order for the goods to disappear. Sir, there is only one person who 
makes those goods disappear it is not Government, it is not consumer, but it is tlie trader. 
The strength of the supply position in relation to a rationing organisation is the maintenance 
of reserve stocks of the essential rationed foods. Tliese reserves or ‘buffer’ stocks can be 
accumulated gradually and ‘turned over’ in order to prevent deterioration. 

Certain authoriUes have stated that we cannot bring in radoning because we have not 
bought up six months or a year’s supply. Sir, it is never necessary for an orgaiiized ad- 
ministration running a rationing scheme to have more than one month’s supply, and in fact, 
if investigations could be made, it would be discovered that in tlie ordinary course o usiness 
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it is seldom that in an ordinary unrationed area the trader has anything like one month’s slock 
at die back of him. 

As regurds propaganda and publicity, this is a very essential point of any food control and 
rationing scheme. As an Honourable Member has said this afternoon, food is 'news’. 'I'he 
good'Will of the press can be of immense value in the administration of food rationing. Daily 
advertisements which of course should be paid for, in the local newspapers are recommended 
with a distinctive layout and a constant position in the paper people in their own papers 
will look for a certain sign on any day at the same place, so that they may know exactly what 
is happening about their food. In addition to the press, there are many other ways well known 
to those specializing in publicity such as films, wireless, loud speaker vans. All these aids to 
disseminating correct news are used by all the large areas now administering rationing schemes. 

When a country is in the midst of a serious crisis — as India now is in relation to food - 
it is illogical that, through no fault of their own, the population of certain provinces and Slates 
are at starvation level, whilst others are surrounded by ample food. Besides being illogical, 
such a state is anti^social, non'Cthical and a possible breeding ground of civil discontent. Ihc 
inauguration of a rationing scheme enables die authority to calculate widi matheinatic al 
accuracy the exact requirements of the staple foods for the population, and is in a posiiK^n 
to give a true statement that will show how such surplus foodstuff cjtn be released for dclicit 
areas. Since the population of all large cities, especially diose situated on the coastline*, an* 
unable to grow food, but arc usually occupied in manufacturing the material needs oi ilu* 
countrv'sidc, each set of the community is helpless without the aid of the other and thercfoii' 
they are definite partners in the whole of the economic structure. To the objection raised by 
some authorities in connection with the inauguration of a complicated piece of adminisUative 
machine and the necessity to engage a large staff, the answer is, the more employment that 
can be given to a country’s citizens the better for every one concerned, provided, of course, 
that elementary' economics are observ^ed. On the other hand, as was mentioned just now about 
Dacca, it is possible to run a food control scheme on a voluntary administrative machiiu n 
of a towTi as large as Dacca with its 235, (XX) inhabitants. Since food rationing instils confidence 
into the people, the Authority is the sole judge of die amount it is prepared to pay for secuting 
such confident e, and an efficiently run food control scheme. As an Honourable Membci 
mentioned a little while ago, the cost of such confidence to the people of Bombay amounts 
only to one rupee per person per year. Provided the Audiority has the requisite skilled stall 
and the right oudook, no difficulty should be encountered in devising an efficient rationing 
scheme to meet the extent of the particular problem. Each city has its own particular problem. 
Several authorities, I know, have installed their own training scheme for their own clerks 
because they realise that the staff selected for dealing with the people must be of that calibio. 
who are prepared to almost dedicate their lives to the people. When an efficient food control 
scheme is in operation it is not only the population which feels a sense of security and 
confidence but it is the Authority itself, because it is the possessor of an instrument of a 
machine, that can be made to cover several other forms of consumer goods control other 
than food. 

Sir, it is reasonable to assume, as has been stated, that since the eyes cd the world arc now 
focussed on India and India’s food situation, the amount of practical belp in the form oi 
shipments of grain will be governed by the amount of ef&cient food control organisation 
initiated and maintained by the Provinces and States. ‘'Fhe United Nations could not have 
possibly carried on their war effort, as they have done, without rationing, whether it is rationing 
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of food stuffs or clothing or the luxuries of life, in fact the real regimentaaon of all the people 
Therefore It is reasonable to suppose that the United Nations will judge the ^ood control 
administration of India by the food control schemes, inaugurated or neglected. Hie inaugura- 
Uon of food control and food rationing in time of war might conceivably mark the beginning 
in this country of a new era of nutritional feeding. A great deal has still to be done in the 
way of looking after the feeding of children. It might mark the beginning of a new era of 
equitable distribution and also of a new type of trading and of course more satisfactory price 
structure for every one concerned, not only the consumer but also the prodiirer 

Mr President (The Honourable Sir Abdur Rahim); The Honourable Member’s 
time is up. 

Mr IVaH. Kirby* In conclusion, I will end with a claim lor tlic endorsement of a policy 
of rationing by the House and an appeal to all Members for dieir aid and co operation in 
making a success of this policy throughout India and thus restore confidence and good will 
without which so little can be done. 

Sir Cowasjee Jehangir: I promise not to repeat anything that has been said upto 
now and thus save the time of this Honourable House. It is no use trying to stress tlic point 
of f-gr'.rs misery and Bengal’s condition. It is known to everybody and Bengal has the 
sympatliy of the rest of India. 

I would like first to draw the attention of my Honourable friend, the Food Member, and 
his Secretary to a portion of the note that has been circulated to us. They tiy to show a deficit 
of 2 million tons throughout India but 1 regret I am unable to follow Uie figures. 'Fhry show 
that ordinarily India produces 51 1/2 million tons a year and that in the year 1912-3, that is 
die year ending March 1943, India’s production w^as 52.1, thus giving India .6 million more 
tons than is usual. Having started with that premise, they go to show how the deficit of 2 1/2 
million tons is made up. They give us the deficit due to the loss of Burma. Burma supplied 
India with a million and a half touo of rice, 1 li ’ show us Uiat (>50 thousand tons is required 
for defence services and 3(X) thousand tons is e xported. Ihe pluses and the minuses give 
about 2 1/2 million tons deficit, but may I point out to them that they have begun with two 
items which arc common both to tlie last vear and the year 1942-3. Ihe Defence services 


were supplied with foodgrains in 1941-2. Exports were more than 300 tliousand tons in 1941-2. 
Both tlicse factors being common to the tw'o years they should not be taken into consideration 
in making up their deficit and the deficit they have shown is tlierefore larger by at least a 
million tons than it ought to be according to their own figures. Now, Sir, I w^ould like an 
explanation why is it necessary to show a deficiJ of 2 1/2 million tons, while according to their 
own figures it should be at tlie most 1 1/2 million cr less. The only factor w'hich has to be 
taken into consideration in comp^.'ing these two yeais is the loss of Burma. That is 1 1/2 
million tons. Against that they have got a surplus of .6 million. Then 1 was surprised to hear 
the Honourable Member in charge this morning say that the ‘Grow More Food campaign 
had yielded 3 1/2 million tons. Where has that disappeared to? Where is tliat in your calculation? 
It is proverbial that statistics always prove the wrong thing. In tJiis case, certainly the statistics 
put up by the Government are very faulty. The only conclusion we can come to is that there 
is a very big allowance made by the Government for the black market. They arc fairly certain 
that a large quantity is going there and consciously or unconsciously they are making an 
allowance for it, or it may be that the figures are drawn up from facts supplied to them by 
Ihe province. The provinces have been asked to give figures. That we do know. The result 
of the figures supplied to the Government of India by the provinces, may be, shows a deficit 
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on the whole of 2 1/2 millions. And instead of telling us that those figures come from the 
provinces or the Provincial Governments, they have tried to show us this deficit of 2 1/2 
millions in this rather illogical method. Let us take it for granted that this deficit of 2 1/2 
millions is arrived at from figures supplied by the provinces; so much surplus, so much deficit 
the total being a deficit of 2 1/2 millions. If the figure of production for 1942-43 of 52.1 millions 
correct, then all I can say is that the provinces have been must conservative in the figures 
tliey have supplied and that is but human nature. After all, when one is responsible for thr 
feeding of a province, one is liable to be a little more conservative than one would otheru'isc 
be, but to be so conservative as this gives a very wrong impression and leads us to wrong 
conclusions. If my educations are correct, then the only conclusion I can draw is dial ilu-re 
is a very big black market in India, tliat there is a considerable amount of grain hidden which 
Government have not been able to detect and that it is the duty of the Cential (jovemmom 
to see that the Provincial Governments find this food which is most probably not in the hiuids 
of the agriculturist and which is certainly not in the hands of the consumer. There are certain 
consumers who may have got a couple of months’ stock, but they are very few and then 
number is negligible. That stock is somewhere and it must be with the merchants. It is tlic 
dut\’ of the Provincial Governments to find that stock because these figures show that there 
is that stock and it is the duty of the Central Government to insist upon Provincial Governments 
finding it out to enable the people get at it. 

Now, Sir, there is another passage in this report which, in my opinion, is most interesting. 
I will read it. This is how it runs: 

Unless conditions are such that the cultivator has no incentive to hold back his supplies such as the 
constant increase in commodity prices resulting fi^om monetary expansion and unless the distiibiitive 
machinery is prepared to play its own part fairly and well under the controlled scheme, it is clear (hat 
there is no alternative but requisitioning on a very large scale directly fi-om the cultivators, a course 
which is fraught with serious political risks. 

Now, Sir, I personally have come to the conclusion from what little I have seen and learnt 
in my own province that the only method of procurement that will succeed in India is to take 
the grain fi-om the cultivator in the fields and not to let it pass into any other hands. I am 
told in this report that in doing this tliere are political risks. 1 am not quite able to follow what 
those political risks are. I do not for a minute contend that the agriculturist should not be 
given by Government a fair and equitable price for the grain which they may procure from 
him. He should be given a really good profit And let me remind the Honourable House that 
those few lucky agriculturists who have lands today and who are getting the profits from tho.se 
lands are paying the same taxation as they were paying before. Of course, I do not include 
in this category the thousands of agricultural labourers. Taxation on all other products has 
gone up by leaps and bounds but the taxation on the profits from lands, which the very few 
in this country enjoy, has not increased. Therefore, I plead that grain should be bought by 
Government agency — I do not mean the Central Government agency but the Provincial 
Government agency — and it should be bought direct from the agriculturist in the fields at a 
reasonable and good profit I am asking for nothing that would bring dmut any risks. 

Mr Mahammad Azhar Ali (Lucknow and Fyzabad Divisions: Muhammadan Rural): 
It is impossible. 

Sir Cowasjee Jahangir: I do not see why it is impossible. We have our land revenue 
officers. I do not know about Bengal because there is Pennanent setdement there, but 1 o 
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know about the province of Bombay where wc have our land revenue officers who are capable 
of buyingat a fair and equitable rate from the agriculturist. Nothing is easy; everything is 
difficult There are nriany complications in what I suggest and 1 am fully aware of them But 
that the only equitable way in which grain can be procured for the common good of all That 
is the second point I desire to stress and 1 do hope that the Central Government will bring 
this point to the attention of Provincial Governments who are reluctant to adopt tliese measures 
They may be reluctant today but by next year they may have again learnt their lesson, a 
lesson from which Members of Government and their servants will not suffer but a lesson 
from which the teeming millions will suffer. Procurement is the most important thing so. 
Procurement at a fair rate is the second point. Again, I will emphasise the point that the 
agriculturist must be given a proper profit. 

Mr Govind V. Deshmukh: But how do you decide to determine it? 

Sir Cowasj©© Jchajigir: ITiat is not difficult. The taxation has not gone up. I'hat 
factor is even. It can be done by revenue officers. 1 know there is one danger. The revenue 
officers value the crop and the land revenue is periodically settled on those reports. Surely, 
with proper supervision it can be decided as to what the agriculturist should get in the first 
inst^fM Once you have got the grain that way, there will be some other difficulties. For 
instance, there will be difficulties of storing and I am fully alive to them. But I can see no 
other way out. I hope that at least my province of Bombay will adopt it and again show the 
way how procurement can be done in the interests of all. 

Mr Govind V. Deshmukhr It must be in the interests of the agriculturist. 

Sir Cowasjee Jehangir: Yes, in the interests of the agriculturist as well. After all the 
interests of the consumer is also to be borne in mind. 

Mr Govind V. Deshmukh: And the agriculturist is also a consumer. 


Sir Cowasjee Jehangir: Everybody's interest should be borne in mind. The agricul- 
turist must be given a good profit and even altoi giving him a good profit by my method it 
will be found that the consumer will get his grain at a cheaper rate than he is getting it today. 

But there are many obstacles and one of the main obstacles in the way is the honesty of 
petty Government officials who deal directly with the agriculturists. I fully realise the danger. 

I have had personal experience of that class of officials, many of them are honest, many of 
them on very small salaries are serving the Government and the people from generation to 
generation, but there are very often exceptions tc the rule and these few exceptions may ruin 
the whole scheme. I am fully aware of that But I am not going into all these details as I have 
said before. There are objections and difficulties to all schemes. 

An Honourable Member: It is all right on paper. 

Sir Cowttsjec Jch&Dgir: I would urge that others have carried out the scheme 
successfully. I can give instances where it has been carried out successfully. 

Sardax Mangal Singh: Has the Honourable Member ever seen a field or a crop? 

Sir Cowasjee Jehangir: If the Honourable Member expects that eveiybody is as 
ignorant about subjects with which he is not personally connected, as he himself is, then he 
is very much mistaken. I have had something to do with the Land Revenue Department of 
niy Province and I have had something to do with the agriculturist and I maintain tliat what 
I have suggested is the only method which will in the end be found efficacious. These are 
the two main points to which I wish to draw the attention of the House. 

I was very glad to hear from Mr Kirby the principle laid down tliat, in rationing, there 
must at least be a month’s stock. I was under the impression that after coming to this country. 
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he had come to the conclusion that rationing under, any circumstances was the best thing to 
do: I am really glad to find that he has come to the conclusion that while working the ration 
system, if you run short at any time, you will cause considerable amount of suspicion, unrest 
etc. which will make the rationing scheme a failure, 'rherefore, the principle must be laid 
down that in all rationing schemes tliere must be at least a month's slock and also the likelihood 
of maintaining tliese stocks. 

Mr Hooseinbhoy A. Lalljee (Bombay Central Division: Muhammad Rural): He said 
vou must have a balance sheet of food grains. 

Sir Cowasjee Jehangir: 'Fhe balance sheet is all right when you have got money. Now, 
Mr IVesident, that is a principle which I was very glad to hear him enunciate and I endol^(^ 
as many of us have done in this Hous*' that rationing is the only equitable method of dislribiilini« 
food. Why is it that it is opposed? It is opposed mainly from fear that it may be a complete 
failure, that is to say, you may run short of food altogether and nobody will get any thing at 
all. It is also opposed by those people who can aflford to buy food at any price. 

Maulana Zafar Alt Khan: Rationing in big cities or in the villages? 

Sir Cowasjee Jehangir: 1 am not talking of villages. Let us begin with big cities witli 
a population of a lakh of people and then we can go on to villages. Rationing is opposed h\ 
tliose who can afford to buy things at any price because under rationing they will only get a 
certain quantity and not be allowed to buy jis they like, large quantities because thev ha\r 
got a fat purse, lliat is one of tJie apprehensions. That is the class of people w'ho are iiKist 
voca! That is the conclusion I have come to from the experience in my own cit)^ 

1 have nothing further to say except I hope and trust that the Central Government will see 
to It that distribution takes place in an equitable manner at least in Bengal, but that if it docs 
not, they will exercise their authority as a Central Government to see at least in those Provinces, 
the lower officials or the merchants do not attempt to take advantage of the .sufferings ot the 
people for their own ends. If that prevails in Bengal or continues to prevail in Bengal tluMi 
God help Bengal and consequently God help the whole of India because the failure in Bengal 
will surely affect the other parts of India next year and there will be shortage every where. It 
will be the duty of the Central Government to sec that this distribution is carried out equitably 
and fairly and if they fail in that, they will have failed in their duty. 

Rao Bahadur N. Siva Raj (Nominated NomOfficial): A debate on Food in India veiy 
righdy opens a wide area of discussion and it is possible for Honourable Members ot this 
House to make suggestions and offer many criticisms to the Government which might rightly 
be said to be not wide off the mark. I surely believe that for the present it would be not 
necessary for us to go into the causes of our present crisis, though a study of the causes might 
indicate to the lines on which our situation regarding food can be bettered or improved in 
the future. I believe, Sir, that primary responsibility for the provision of food during the war 
is that of His Majesty's Government. It is well known, I have already mmtioned before, that 
food has never been and never was the concern of any Government , either provincial or 
central in India. I do not suppose the fault is only of the British Government in India. Even 
the predecessors of the British Government in India have never tackled thil question of feeding 
the populations of India; so much so that it will be right for any Honourable Member to make 
observation that the food economy of India was always unstable and not strong and it was 
liable to be seriously upset at any strain which has been brought upon fe, such for instance, 
as by war. If we feel the food crisis so keenly today it is because the soci|d economy of In ia 
has been affected by the strain of this modem war. 
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Whatever position India occupies in U.e British l-lmpire or in the constitutional status amongst 
the other pa^ of the Bn ish Empire the fact remains that India is today on a v ar basis on 
account of the responsibility that has been imposed upon her by the British Government. It 
was the British Government that declared war against Germany; consequently India had to 
declare war. and it is my contention that those who took this responsibility to declare war 
have also to bear the responsibility of finding tlie food supply for the civilian populaUon of 
India. They have not done so either because they thought there was no necessity for it or 
because tJicy Uiought that the Government of India had both tlic capacity and rhe competency 
to do so. However the results do not seem to justify their expectations. It is inde ed hard luck 
that it was not possible also for die British Government or for the Government of India to 
conceive of a posiUon in India which would be followed by the conquest on die ejisl. They 
never for once imagined that it was possible for a country like Japan ~ after all an eastern 
nation - to advance so rapidly against the forces of die Allies or against the Britishers. Otherwise 
I should certainly feel that the Government of India and the British Government would have 
made a provision for all this trouble. We find that long before the war started, in spite of the 
fact that the Knglishinan is supposed to drift or stumble into success, in England steps have 
becii utiven to see that sufficient stocks of food arc built up to pass through this crisis of war. 
Even though it was easier in the case of the English food structure to do it die fact remains 
that neither the British Government nor the Government of India have ever done any such 
thing like that in India. And in diis respect I do not blame even die Government of India. In 
normal times and in peace times v hatever initiative the Government of India may have had 
and whatever powers they may have certainly during this war such initiative has been assumed 
and taken away from them by His Majesty’s Government; so that every circumstance practically 
they have to look to His Majesty’s Government for advice, guidance and instruction. And I 
think in this particular case of lack of food for the civilian population of India I should 
personally blame His Majesty’s Government. 

With these remarks I should now like to rei»:r to the subject of a Royal Commission or 


the subject of an inquiry. I am not a believer, even though I hear that die Leaders of the 
Parties and the Parties themselves have agreed or likely to agree upon a common amendment 
on this question of Royal Commission, 1 feel that such Commission will be useful only at a 
later stage. But at the present moment I sincerely think that it is of no use at all unless Royal 
Commission comes as a sort of relief society or, :n Mr Jinnah’s happy phrase as a fire brigade 
to put down the fire which is now raging in Bengal. But if it is a matter of inquiring into the 
food situation of India as a whole, I do not think that a Royal Commission need come now. 
And there is another point about this Royal Comnr^^sion coming at the present moment. If 
they come now they are likely i upset what little plans die Government of India or the 
Government of Bengal have devised so far as die Bengal famine is concerned, to relieve the 
distress. So I do not feel quite enthusiastic about this Royal Commission. But if it is the wish 
of the House that there should be a Royal Commission I have no objection to it at all. 

Sir, I am to place before the House die suggestion that during the period of die war die 
Government of India should have the responsibility for food that food actually must become 
a Central responsibility, and if it is nccessaiy that an amendment of die Government of 
India Act should be made to confer upon the Government of India such powers as would 
make food a Central responsibility. I would even ask the Government of India to address 
the Secretaiy of State to Lve the Government of India Act amended in that way because, 
in my opinion and in the opinion of the Association of which I happen to be the President 
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and which has passed a Resolution to this effect, unless food is made a Central responsibility 
it will not be possible for the Government of India to enforce such of the measures as they 
have now in view for the solution of this problem. So 1 would suggest that the Government 
of India should immediately be vested with the responsibility for food and the food 
administration throughout India. We find very unfortunately indeed that the provinces have 
sought to exercise at a wrong moment such power and independence of the Government 
of India that they seem to possess in their provincial autonomy. I wish the provinces would 
seriously realise the necessity for co-operating with the Government of India in such measures 
as they have taken. 

With regard to rationing I wish to say that so far as Madras city and other cities in the 
Madras province are concerned, rationing has really gone a great deal to improve the situation 
and to restore the confidence of the public in the matter of food supply. I happen to be a 
member of the Madras Provincial Food Council and I know that the Government of Madras, 
because of the early steps it took to see that sufficient stock was kept in hand, found it possible 
to have the rationing system introduced there. 

Dr P.N. Banerjea: There is no such Food Council in Bengal. 

Rao Bahadur N. Siva Raj: We know that rationing has been a great success. Indeed 
there are certain difficulties in the matter of rationing. In Madras as my Honourable friend, 
Mr Venkatachelam Chetty, will agree, much of the stock that was meant for the City was 
actually in the hands of the wholesale dealers and much of the rice went underground, and 
for a long time the Madras Govenunent were not able to tackle them; but on a certain day 
they stopped all the licenses of these wholesale dealers and they purchased all the stock that 
was necessary for the city of Madras through their grain purchase officers in the districts. And 
when they actually got this stock and distributed in the city by this rationing system they found 
that all their calculatioru were wrong and actually speaking, the Madras city had to have a 
much lesser quantity than their anticipations went, and consequently whatever excess there 
was went over to the villages. And the Madras Government did another thing. In spite of a 
deputation that was taken by the wholesale dealers that this ban on the licenses of the wholesale 
dealers or, as our fiiends would like to say, the normal channel of trade should be given up, 
the Madras Govenunent declined to accede to their request and said that for a period of one 
year, at any rate, they would not remove this ban on the licenses of wholesale dealers. So I 
will say that rationing has been a success in the city of Madras. And I personally think the 
Government of India should take early steps to see that it is introduced in all provinces, 
irrespective of the fact whether it is a deficit area or a surplus area. 

Tliere is one other matter which I should like to mention in connection of the food situation. 
Actually we have had many arguments today but a few suggestions which will go to relieve 
the situation. The food situation, according to me, is due to two factors; one is that there is 
shortage of food and the other is that there is maldistribution. Shortage of food may be due 
to the wrath of God or due to the avarice of man. Whatever it is, the fact is that today we 
are facing a shortage of food and if it has been due to an act of God, the Government of 
India can escape the responsibili^, but if it is due to maldistribution, I can only impress on 
the House that it is the responsibility of Government to set right that maldistribution. And if 
necessary they should take all powers that are possible to set rig^t diis maldistribution, and, 
as it has been suggested by me, if it is further necessary diat the Parliament should be 
:q>proached for amendment of the Government of India Act to confer upon ffiem these powers, 
they must do that also. 
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The Assembly then adjourned UH Eleven of the Clock on Tuesday, the 16th November 
1943. 

1. This refers to the resignition of three Members ot Viceroy’s Council. See Doc. 15 in Chapter IV - Ed. 



Translation from a Bengali monthly magazine 
Shanibarer Chithi, Pans 1350 (Dec. 1943), p. 300 


An extract from its ‘Sambad-Sahilya’ (literary news) 


Du* Director of Public information of the Bengal Government has pnnted and published, 
through the Bengal Government Press, .5000 copies of a 16 pages pamphlet (double demy 
size) — all to disprove charges of corruption against the business firm Messrs M.M. Ispahani 
Ltd. By this action five reams of white double demy size paper has been blackened. Soon we 
expect to see another pamphlet printed at Government expense to prove the purit)' of the 
moral character of the mistress of some highly placed Government official. We suppose that 
the country where millions die of starvation can only be saved by spending Government 
money to whitewash business houses or individuals. Bengal Government is keeping us alive. 



Observations made by High Court regarding 
awarding of sentences in profiteering cases 


Govt, of Bengal (Home) File No. W/o8/l3 
[Bengal State Archives] 


Government of Bengal 
lo 

All District Officers 
C.P. Calcutta 

Subject: Observation made by the High Court in connection with inadequate sentences 
awarded in certain profiteering cases by Magistrates in the Calcutta area. 

Ref: This Deptt. circular Memo No. 1516 P.S. dared the iOth October, 1945. 

Memo 

Hie undersigned is directed to invite attention to a recent Judgement of the Higl? Court in 
twelve profiteering cases (Emperor V.S. Joyram Pathak and others), extracts from which are 
attached to this memo (Annexure I).*^ Details of two of these cases are included in the extract^ 
In a third the conviction and sentence was set aside because there was at the time no contro e 
price of atta which was the subject matter of the prosecution: ITic order of the Court in the 
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remaining cases are in Annexure II/ Particular attention is directed to the observations of tlie 
High Court upon 

(a) The legal effect of even a mere quotation of a price in excess of that which is fixed bv 
law, 

(b) The necessity for deterrent sentences even against ‘Small’ traders (the scale of penalties 
imposed in revision by the High Court, will also be instructive to trying courts). 

(c) The High Court’s readiness to admit and deal suitably with references for revision in 
cases in which adequate sentences had not been, or could not be, passed by the trying 
Magistrates; and 

(d) The necessity indicated by the Chief Justice of pursuing against ‘bigger dealers’, his 
suggestion of how this may be done. 

2. The High Court also made certain observations in respect of the Calcutta Poor Box 
which are being considered by the Home (Police) Department 

No. 1730/1 (2) P.S. 

Copy forwarded for information to the 

(1) Commissioners of Divisions. 

(2) I.G. of Police, Bengal (with spare copies for distribution to D.LG.’s and S.P.’s). 

(3) S.G.B. 

(4) Board of Revenue, Bengal. 

(5) Finance Department 

(6) C.L and Industries Deptt 

(7) Home (Defence) Department 

(8) Home (Police) Department 

1. Doc. 48. 

2. Not printed. 

.3. Detalb are in Doc. 48. 

4. Doc. 48 may be seen. 

, Famine’s effect on the rural 
• violent protest) end of 1943 

B.F. Report (1944-5) (extracts), pp, 67-8 

8. In Chrqrter 11 a brief account has been given of the 
is shown that about half the fiunilies in the rural areas, depending wholly or mainly on the 
cultivation of land, hold leas than 2 acres or are landless. Of these, some 2 million families - 
about 10 millkm people are dependent mainly or entirely on agricultural wages. In addition, 
there are artisans such as potters, carpenters, basket-makers, weavers, etc, vUho depend mainly 
upon their trade for dieir livelihood and generally speaking are not diemiblves producers o 
food. And lastly, there are in each village indigent people who, for varioiis reasons, depend 
wholly or paiti^ on charity. A considerable proportion of the rural poptdallon lives on the 



poor (absence of 


economy of rural ^Bengal in which it 
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margin of subsistence, wth few or no reserves of grain, money or other assets. As prices rose 
in the early of 1943 non-producers were the first to suffer. Village charity, customarily in 
the form of gifts of nee. dried up not only because rice was in short supply but also because 
it had become such an expensive commodity. ITiose dependent on charity were thus soon 
reduced to starvation. Village labourers and artisans, at a somewhat higher economic level, 
sold their domestic utensils, ornaments, parts of tlicir dwellings such as doors, windows and 
corrugated iron sheets, trade implements, clothes and domestic animals if the) had any - sold 
indeed anything on which money could be raised ~ to more fortimate neighbours at cut-throat 
prices. They reduced their food intake by degrees to make their dwindling reserves of money 
and food last as long as possible. As the famine developed, numerous smallholders were reduced 
to the same straits. With the rise of prices early in the year, many were tempted to sell their 
stocks at prices which seemed at the time prodigious, but were in fact low in comparison with 
prices prevailing in subsequent months. They hoped to repurchase rice later for tlieir own 
needs at lower prices, but actually prices soon soared far beyond their reach. Faced with 
starvation, many sold their land and other possessions to obtain money to buy rice, with 
continually rising prices the proceeds of the sale could ward off hunger for only a brief period. 

Larger landholders benefited horn the situation, since tliey could sell most of their rice 
at an enormous profit and keep sufficient for themselves and their families. But the cultivator 
of a holding below a certain size was not in this happy position. It has been said that small 
holdere who possessed less then 5 bighas of land (17 acres) were vulnerable and usually forced 
to sell house and laffd and look for lood elsewhere. "Fhis we consider to be an overstatement, 
but there can be no doubt that many small holders were compelled to sell their land. 

10. The famine thus principally affected one section of the community — the poorer classes 
in rural areas. It is impossible to estimate the percentage of the rural population that suffered; 
possibly it was about one-tenth. The amount distress differed of course, from district to 
district. WeU-to-do people in country areas were nc* hort of food and rice dealers and merchants 
prospered. The industrial population of Greater Calcutta was assured of its food supply 
throughout the famine, and while some of the urban lower middle classes found it difficult to 
obtain an adequate diet, there was no starvation ajiiongst Uiem. It should be clearly understood 
that the greater part of the population of Bengal did not suffer from lack of food in 1943. 

11. lliose who found themselves unable to buy food reacted to the situation i.i various 
ways. Some remained in their villages and starved there. Many men left home in search of 
work, particularly on military projects, leaving their families behind. As things worsened, many 
thousands of people left their homes and wandered across tlic countiyside in tlie direction of 
towns or cities where they hoped obtain food. Th*: existence in various urban centres of 
controlled food shops, at which rice was available at lower prices, and later of relief kitchens 
providing free food, encouraged the migration. The greatest flow was towards Calcutta. The 
Calcutta destitutes came mainly from the 24 Parganas, while nearly all the rest belonged to 
Midnapore and other districts not far removed from the capital. Many travelled by train 
without tickets and stations on railway lines south of Calcutta were thronged by starving crowds 
waiting for transport Some destitutes living in villages near Calcutta came daily by tr^n to 
the city to obtain food at relief kitchens and returned home by night. Migration of destitutes 
towards other centres in Bengal also occurred, though on a smaller scale. No fibres are 
available as to what proportion of the population affected left home. While many thousands 
migrated, it is probable that the majority of famine victims remained in their villages. 

12. Famine and migmtion led to much family disintegration. Husbands deserted wives 
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and wives husbands; elderly dependents were left behind in the villages; babies and young 
children were sometimes abandoned. According to a sample survey carried out in Calcutta 
during the latter half of 1943, some breaking up of the family had occurred in about half the 
destitute {x>pulation which reached the city. 

13. llie famine-liicken population made little attempt to loot food shops and stores, and 
there was no organized rioting. The lack of violence can be explained in various ways. In 
general, famine victims belonged to the poorer classes and were accustomed to accept 
misfortune passively. The migrating crowds came from different villages and there was no 
corporate spirit amongst them to initiate any concerted move to obtain food by violent means. 
I^dy, and most important, the famine victims were soon reduced to a state of debility which 
prevented vigorous action. There was a very serious rise in the number of dacoities reported 
in Bengal in 1943. The thefts of rice, particularly ft-om boats, were very common and in certain 
areas its transport was attended by considerable risk. It appears, however, that the dacoits 
were not in general famine victims but usually ordinary thieves taking advantage of the 
prevailing situation. Rice had become a very valuable commodity, selling at a high price, and 
hence well worth stealing. Violence and looting on the part of famine victims was thus not 
one of the problems with which the authorities had to deal. . . . 



Failure to introduce rationing in Calcutta — 
End of 1943 


B.F. Report (1944-5) (extracts), pp. 63, 94 and 10-1 


E. Calcutta Rationing 

24. In the earlier stages of the Bengal Chamber of Commerce Foodstuffs Scheme, the 
requirement of each participating employer were assessed by the employer himself and supplies 
were made by the Chamber accordingly. Tliis continued till early in 1943, when because ol 
the increasing difficulty in obtaining supplies, a greater degree of uniformity was brought 
about. The arrangement finally adopted was to supply employers grain shops with 5 seers of 
rice per week per head of the average daily labour force. An exception was made in the case 
of engineering works, including dockyards, and public utility concerns, where the supply was 
assessed at the rate of 7 seers per week per employee. This was considered necessary as the 
employers concerned were bound by an arrangement whereby each employee should be 
given, at controlled prices, the estimate ! requirements of each adult worker, one adult 
dependent and two children; and it was thought undesirable, in the interests of industrial 
peace, to reduce this below 7 seers except under conditions of extreme necessity. A further 
factor which justified the additional quantity was that the concerns wdUch nrere supplied at the 
rate of 5 seers per week per employee included in their labour force a percentage of women 
entitled to draw their rations from the employer’s shops. When this rice fation was decided 
upon no Oita was available and it was not until early in May 1943 that altk became available 
in sufficient quantity to allow a cut of 50 per cent in the rice ration, 'fhe^ were also many 
occasions wdien, owing to the shortage of atta and rice, reduced issues had to be made by 
the Chamber to the participating employers’ shops and by the latter to their employees with 
consequent discontent and hardship .... 
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/. Distribution of Supplies 

M. RaOonlng not lnMdu<»<i Into Calcutia nnUI 1944. Dnnng 1943 conturaei, made dielr 
purchases from three km of shops, ordinary retail shops, controlled shops, and employers shops. 
Retail shopkeepers bought their supplies in the open market and their sales were not controlled 
as regards quantity or price. Eveiybody could buy grain in these shops provided he could pay 
the prevailing high prices. Controlled shops provided a limited supply, at prices subsidized by 
Government, to consumers who were prepared to undergo the discomfort of waiting in long 
queues. The employers’ shops obtained their stocks partly from Government and partly by 
purchases in the open market. These shops provided a regular supply to about one million 
consumer at subsidized rates. Fliroughout the year a large proportion of the supplies arriving 
in Calcutta were brought in by private traders ovet whose transactions there was no control. 
ITiey were free to sell to the highest bidder and there was no lack of bidders. I'hey were also 
free to withhold stocks from sale if the prices offered were not according to their expectations. 
This was the position in regard to the distribuUon of rice in Calcutta during 1943. 

54. Prices in the Calcutta rice market govc .n rice prices throughout Bengal. In the absence 
of control by Government over the distribution of the rice supplies reaching the Calcutta 
mark''^ on private account during 1943 — and given the shortage of supplies in Bengal - it 
was inevitable that the pace for the rise of rice prices throughout Bengal should be set by the 
purchasing power of consumers of the ‘priority’ classes in Calcutta. The city was prosperous 
and the purchasing power was large. Many persons could afford to pay high prices for the 
supplies required for their own domestic consumption and for that of their servants and 
employees. The Elxcess Profits Tax afforded a means whereby a large proportion of the cost 
of supplying the industrial labour force with food at subsidized rates could be passed on to 
(lovernment revenues. ^Fhe cost of feeding other categories of the ‘priority chisses’ at subsidized 
rates fell direedy on the revenues of the Central Government, the Provincial Government, or 
the Railways. It was dicrefore, possff)le for Calv u^ta to pay a price for rice which was beyond 
the reach of large classes of the population in L rural areas . . . 


[Omitted: Remainder of Chapter X, what fallows is from Chapter XI — Ed ] 

3. The Government of Bengal ~ When die price of rice rose steeply in May and June 1942, 
the Government of Bengal endeavoured to bring die situation under control by the prohibition 
of exports and by statutory maximum prices. In the absence of control over supplies, price 
control failed, but by September 1942, supplies and prices appeared to have reached a state 
of equilibrium. This month was a critical one in the development of the famine. If the 
Government of Bengal had set up at diat time procurement organization, the crisis, which 
began about two months later, w* dd not have taken such a grave turn. 

With the partial failure of the aman crop at the end of 1942, the supply position became 
serious and prices ag^ain rose steeply. If a breakdown in distribution was to be averted, it was 
essential that Government should obtain control of supplies and prices. 1 he measures taken 
by the Government of Bengal to achieve control of supplies and prices during 1943 w'cre 
inadequate and, in some instances wTong in principle. In January and February 1943, the 
Provincial Government endeavoured unsuccessfully to obtain control of supplies and to regulate 
prices by means of procurement operations. Better success would have been achieved if 
procurement had been undertaken by an official agency instead of the agents chosen from 
the trade, and if Government had made it clear that they would not hesitate to requisition 
from large producers as well as from traders in case supplies were held back. The decision 



1960 Towards Fretdom: 1943- 1944 


in favour of 'de-control* in March 1943 was a mistake. In the conditions prevailing in Bengal 
at the time, it was essential to maintain control; its abandonment meant disaster. We refer to 
this matter again in the immediately succeeding paragraph. The Government of Bengal erred 
in pressing strongly for ‘unrestricted free trade’ in the Eastern Region in May 1943 in preference 
to the alternative of ‘modified free trade*. The introduction of ‘unrestricted free trade* was a 
mistake. It could not save Bengal and was bound to lead to severe distress and possibly 
starvation in the neighbouring areas of the Region. 

One result of the policy underlying ‘de-control’ and ‘unrestricted free trade* was that tlte 
greater part of the supplies reaching Calcutta was not under the control of Government. Su 
long as this pobcy was followed it was not possible to introduce rationing in Greater Calcutta. 
Even after the policy was reversed, there was considerable delay in introduction of rationing. 
The absence of control over the distribution of supplies in Calcutta and the failure to introduce 
rationing at any time during 1943 contributed largely to the failure of control over supplies 
in the province as a whole. 

'Ihe arrangements for the receipt, storage, and distribution of food supplies despatched tu 
Bengal from other parts of India during the autumn of 1943 were thoroughly inadequate and 
a proportion of the supplies, received during the height of the famine, was not distributed to 
the needy in the districts, where such food most required. Better arrangements for the despatch 
and distribution would have saved many lives. . . . 



Creation of the All India Save the Children’s 
Committee 


Annual Report, All-India Women’s Conference (Seventeenth Session) Bombay 
April 7, 1944 to 10, 1944 


July 1943 saw the culimination of the food crisis in Bengal which resulted in the terrible 
famine. The President and the Honorary General Secretary toured the affected areas on two 
occasions to devise a scheme of relief work. 

The Calcutta Branch issued an appeal to all our Branches for help and the sum of Rs 60,000 
was received. Besides this, some of the Branches sent donations to other relief organisations 
which were already functioning in Bengal. 

The Calcutta Branch and the Branches in the districts were responsible for starting milk 
centres for infants and nursing mothers, gruel kitchens and medical relief, 

lire attention of the President was drawn to the helpless condition of thousands of destitute 
children in the famine areas. A scheme for starting children’s homes was immediately 
undertaken. A central fund called Save the Children fund was started- This name was 
subsequently changed to All-India Save the Children Committee as an organisation called 
‘Save ihe Children fund’ was already in existence in Geneva with Branches in London and 
New York. 

The first meeting of this Committee was held in Calcutta in February 1944 and the following 
office-bearers were elected: ' 

President: Shrimati Vijaya Lakshmi Pandit* 
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Secretary: Mrs Urmila Mehta.' 
Treasurer: Mr Nalini Ranjan Sarkar.' 





Addl. Secretary Govt, of Bengal to all District 

Officers — On evils of hoarding, profiteering and 
pilfering 


Govt, of Bengal (Home) File No. W/58/43 
[Bengal State Archives] 


Government of Bengal 
From 

Addl. Secretary. 

All District Officers, Commissioner of Police, Calcutta, 

Subject* Mobilization of public opinion against the triple evils of hoarding, profiteering 
and pilfering. 

Reference: This Department circular Memorandum Nos (1) Nos 309 P.S. dated the 15th 

February 1943, (2) 1280 P.S. datrc' the 11th August 1943, (3) 1516 P.S. dated 
the 20th October 1943, 1943, (4) i'30 P.S., dated the 4th December 1943.' 

The 6th January 7944. 

Government have already drawn your attention to the judgement of the High Court of the 
10th November 1943^ enhancing the sentences awarded in a number of hoarding cases which 
came before it, you have also been requested to ensure that different sentences are awarded 
to all persons convicted of offences of this nature as well as in cases of pilfering of military 
stores, etc. 

2. The undersigned is directed * ^ say that, with a view to mobilizing public opinion against 
the triple evils of hoarding, profiteering and pilfering, it is equally important to secure prompt 
and effective publicity for cases in which heavy sentences have been awarded. The Director 
of Public Information, Bengal, should therefore be supplied direct with prompt reports of such 
cases. Some reference to the results of cases of this kind should also be included in your 
fortnightly Confidential Reports. 


'• Not printed. 
2. Doc. 48. 


A.E. Porter 
Additional Secretary. 
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Minute of the War Cabinet meeting 

The Transfer of Power - Vol. IV, Doc. 320 

War Cabinet W, M (44) 5th Conclusions, Minute 
lyPE;/e/552: FF 141-4 

Those present at this meeting held at 10 Downing Street, S.W. I, on 11 January 1944 at lO.MO 
a.m. were: Mr Attlee (in the Chair), Mr Anthony Eden, Sir John Anderson, Mr Ernest Bevin, 
Mr Oliver L\ttelton, Mr Herbert Moriison, I.ord Woolton, Mr R.G. Casey.* 

Also present during discussion of item I were: Viscount Simon, Viscount Cranbonie, 
Mr Amen', Sir James Grigg, Sir Archibald Sinclair, Sir Stafford Cripps, Lord Cherwell. 

India 

Situation in Bengal 

The War Cabinet considered the following: 

A Memorandum by the Secretary of State for India (W.P. (44) 18) covering an exchange 
of telegrams with the Viceroy in which the view was strongly expressed by I/jrd Wavell Uial 
the Bengal situation could only be safeguarded, and a danger of recurrence of famine avoided, 
if the Ministry were dismissed, and government by the Governor by proclamation under 
Section 93 of the Government of India Act was established. 

A further exchange of telegrams {(>57 to the Viceroy and (vks from the Viceroy); and 

A further memorandum by the Secretary of Stale for India (W.P. (44) (20)4) covering a dial'i 
of the statement which it would be necessary to issue if the Viceroy’s proposal were approved. 

THE S./S. FOR INDIA said that, in his telegrams, the Viceroy had made it dear that by 
whatever means, the responsibility for control of the food situation in Bengal mu.st be taken 
out of the hands of the Ministry. In his telegram 38-55 of the 6th January the Viceroy discussed 
five methods which had been suggested as theoretically possible, and explained his reasons 
for favouring the adoption of the fifth method — the dismissal of the Ministry for failure to 
take the necessary food measures, accompanied by the issue of a proclamation under Section 
93 by the Governor assuming to himself the powers of the Ministry. 

In support of the view that drastic action of some kind was necessary, the S./S. gave a 
number of instances, in the sphere of public health, to illastrate the inability of the Government 
of Bengal to carry out their responsibilities in times of crisis. He was advised that some 50 per 
cent of this year’s grain crop would really be marketed during the next three months, and that 
there was a grave danger that, if the Ministry remained in control, they would not take tlic 
action necessary to ensure that a considerable proportion of the crop did not go underground. 

It was clear, however, that the application of Section 93 would have giuve repercussions. 
It was true that there would be no legal way in which die Governor’s decision to apply the 
Section could be challenged. 'Fhe Ministry could, however, protest on the grounds that the 
action had been taken because present Ministry was a predominantly Moslem League 
government, and might lead both to unrest in Bengal and to the resignation of Moslem I.*eague 
Governments in other Provinces. This step should not, therefore, be taken unless it was really 
necessary, in order to avoid the recurrence of famine. 
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No doubt it a senous matter to reject the Viceroy’s considered opinion. Secretary of 
State wondered, however, whethy the necessary results might be achieved by a combination 
of the first two methods discussed in Lord WaveU’s telegram No. 38-S-namely, a decision by 
the Governor that the circumstances were such that his special responsibility under administra- 
tion, which would enable him to override the Ministry as he thought fit; and the use by the 
Central Government of its powers under Section 126A. ^ 

In conclusion, the Secretary of State read out a telegram No. 79^s in which the Viceroy 
reported that he had not discussed the proposed application of Section 93 witli his Executive 
Council, but gave an estimate of their views as indicated by their comments on reports 
regarding the food situation in Bengal. The general conclusion reached by the Viceroy was 
that the majority of his Executive Council would favour the proposed action, but that the 
Indian members, including Hindus, would not wish to be associated with it and would expect 
him to take entire responsibility. 

The Chancellor of the Exchequer (John Anderson) said that Lord Wavell had evidently formed 
a very unfavourable opinion of the efficiency of the Bengal Government. ITie War Cabinet had 
not, however, been informed of the considered views of the senior ofi&cers serving in the Province. 

'ITie Chancellor of the Exchequer referred to the instances mentioned by the Secretary of 
State and those cited in telegram 38-s, as to the ineffectiveness of various officials in the Bengal 
Province. He said the it would appear that the responsibility for several of the appointments 
in question rested with the Centre, and not with the Provincial Government. If the Government 
of India in justification of the use of Section 93, were to rely on some of the instances of 
inefficiency which had been cited to the War Cabinet, he thought tliat they might find 
themselves on very insecure ground. 

'ITie Chancellor of the Exchequer said that, in his view, the Governor of Bengal could clearly 
exercise his individual judgment in matters affecting the supply of food or the health of the 


people, as being matter which were closely bo»!nd up with good Government. Moreover, it 
wiis important to bear in mind the procedure when ^ Governor decided to exercise his individual 
judgment in regard to a particular matter. It was not the case tliat the Minister concerned first 
carried (came) to a definite conclusion and then submitted the matter for further consideration 
by the Governor. In practice, what happened was that the Minister consulted with the Governor 
before deciding what action should be taken, and no question arose of the Minister being 
formally over-ridden by the Governor. Moreover, all orders were issued as Government, and 
there was nothing to indicate that certain orders were issued as a result of the Governor 
exercising his individual judgment The whole arrangement thus worked quite smoothly. 

If, on the other hand, recourse was made to Section 93, and the present Government was 
dismissed, the Hindus would be delighted. More of tl;c Moslems would stand back and do 
nothing, and some would be actively hostile. In the result the Government of Bengal would 
be left without firiends. 

It was a serious matter to over-ride the Viceroy’s considered judgement, but the Chancellor 
of tlie Exchequer suggested that, in any event, the newly-appointed Governor should be given 
time to find his feet and to establish relations with tlie Government of Bengal. If, after experience 
of trying to work with the Bengal Government, Mr Casey found that it was impossible to carry 
on, the question of recourse to Section 93 could always be considered. But he sincerely hoped 
that Mr Casey would find it possible to work through the Ministry, on the lines which he had 
suggested. 

The Secretary of State for War expressed agreement with these views. He felt sure that, even 
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if the existing Ministry were dismissed, it would not be possible to produce a really effective 
organisation at all quickly. In his view, the use of Section 93 would probably result in worscnini: 
the position in Bengal. He did not favour dismissing the Bengal Government except for explicit 
refusal to carry out clear-cut orders. 

The Secreta^ of State for War also referred to a report in The Times that morning according 
to which the views of the Centre were prejudiced in the eyes of Ute Bengal Ministry, by (tic 
fact that they happened to coincide with those of tlie politick opposition in Bengal. 'l’hi.s nngiu 
have serious political consequences. 

The Lord Chamellor was opposed to the use of Section 93 at this juncture, which ho w ould 
regard as an extreme step. He quoted the terms of section 52-(l) (a) of the Government of 
India Act, and thought that the acting Governor of Bengal was wrong in thinking that ilic 
present situation in Bengal as not sufficient to justify' him, under diis Section, on exercising 
his special responsibility in food and health matters. 

The Foreign Secretary also expressed agreement with the views of the Chancellor of ttic 
Exchequer. 

The Minister of Air Craft Production was of the same opinion. In his view the use, at tins 
juncture, of Section 93 would create the worst possible impression, at the time when the new 
Governor of Bengal took over. It would make the whole province hostile to us. Moicovt'i, 
he did not feel that case had been established which would justify recourse to Section !).l 
against the present Government. Responsibility for most of the matters referred to seemed to 
rest wath the previous Government of Fazlul Huq. 

Mr Casey agreed that it was a serious matter to overrule the Viceroy’s considered judgment, 
but favoured an effort to work through the existing Government, rather than to break with it 
He referred, in this connection, to the need for making the best use of all available resources, 
including those from outside Province. 

The Charuellor of the Exchequer in this connection suggested that as many as possible of 
the members of the I.C.S., now serving the Centre, who had previous service in Bengal, should 
be made available for service in Bengal during the present emergency. 

The War Cabinet’s decisions were as follows: 

1 ) Of the five methods of removing food from Ministerial control, set out by the Viceroy 
in Telegram 38-S of the 6th January, the war Cabinet rejected (3) — amendment of 
the Constitution Act — and (4) and (5) — the application of Section 93 to the Bengal 
Government. 

2) ITie right line of action was for the Governor to decide that the circumstances were 
such that his special responsibility was attracted under Section 52-(l) a of the Govern 
ment of India Act in regard to food and health administration (the Viceroy’s cour.se 
(1)) as well as in respect of the proper execution of directions from the Central 
Government under Section TiOA. 

3) In communicating this decision to the Viceroy reference should be made to the mcthixh 
and procedure whereby the Governor of a Province would normally exercise his 
special responsibilities, as explained by the Chancellor of the Ei^fchequer. 

4) The Secretary of state for India was invited to prepare a telegram K> the Viceroy setUng 
out the War Cabinet’s views. This telegram should be shown to the Deputy 
Minister and Chancellor of the Exchequer and, subject to their toncurrence, should 
be despatched without further reference to the War Cabinet 
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Secretary of Slate for India (London) to the Viceroy 


'iTie Transfer of Power - V(j1. IV, Doc. 322 


Mr Amery to Field Marshal Viscount Wavcll 
Telegram, IVPEyB/652: FI' 147-9 

India Office, 12 January Wil, 3.30p.m. 

Immediate 

936. Bengal Situation. 

1. War Cabinet have given earnest consideiation to your rcconimcndaUon in favour of 
immediate recourse to section 93. 'Fhey fully te<^ognize tlu! strength of the case you have put 
forward and the weight of our responsibilities. But they are definitely of the opinion that the 
case for enforcement of section !)3 against the present Bengal Ministry is not strong enough 
to outweigh the grave political objections as well as the comiminal repercussions which might 
seriously liandicap a new Governor at the stait and contribute to defeating his ellorts. 

2. They feel that present Ministr)' if dismissed would have a plausible and indeed strong 
case for complaining that they have been sacrificed for the failure of their predecessors as 
well as to the clamor of their political opponents, witliout being given a fair chance to set 
their house in order. Hindu rejoicing at tlie discomfiture of a Muslim Government would not 
mean active help to the new administration, which might have to begin with everybody’s hand 
against it, since it is to be apprehended that supporters of former Ministry might show their 
lesentment by engineering obstruction at all levi Is especially in Faslern Bengal. This apart 
from wider repercussions in Muslim India or ouU'.’e. . . . 



Anti-communists against. Aman procurement scheme 


Govt, of Bengal (Home) File No. 45/44 
{Bengal State Archives] 


Directorate of Civil Supplies, Bengal 7, Church I.ane, 

Calcutta, 14th January 1944 


Secret. D.O. No. 298 D.C.S. 

My dear Porter, 

As you are aware, the Anti-Communist Bloc has, according to reports received, decided to 
make a major issue of the Aman procurement Scheme. They have accordingly undertaken a 
propaganda ramp^ign designed to secure the failure of the scheme. Fite main theme of this 



1966 Towards Freedom: 1943- 1944 


propaganda is that the aim of the i4mtfn-Scheme is to deny supplies of foodgrains to the 
Japanese in the event of a division of a part or whole of the Province: in this event Government 
would either destroy the crop in pursuance of a scorched policy or remove the stocks to 
another province; the people would starve in either case. Agriculturists are, therefore, called 
on not to surrender their stocks of rice and paddy to Government Agents but to conceal Uiem 
or distribute them among the people of their locality. This campaign, if successful, would 
clearly and seriously prejudice the success of the Aman Scheme. 

2. We are taking steps to combat the campaign by means of counter-propaganda through 
the agency of the National War Front and Ishaque’s village food committee oiganisations. Wo 
would however, like the question of punitive action also to be examined. Any action likely 
to impede the supply or distribution of any essential commodity would appear to be u 
'Prejudicial act’ as defined in rule 34 (6) of the D.I. Rules. Would it be possible in the 
circumstances for your Department to instruct the police to follow up specific case of prejudicial 
acts of this nature with a view to obtaining convictions in suitable cases under the D.I. Rs.4‘ 

Yours sincerely, 

Signed, illegible 

A.E. Porter, Esq., CIE, ICS, 

AddJ. Secy., Home Dept 


instructions to the Police Dept (below) 

Government of Bengal. 
Fc) 

The All Dists Supdts of Police, Bengal. 


Subject: 


Propaganda campaign to secure the failure of the aman procurement Scheme, by the Anb-Communist 
Bloc 


'Fhe 22ndjanuaiy, 


Memo 

According to reports received, opposition elements have decided to make a major political issue of the aman 
procurement Scheme, lliey have accordingly undertaken a propaganda campaign designed to secure the failure 
of the scheme. 'ITic main theme of this propaganda is that the aim of Government's aman procurement .scheme 
is to secure the crop for the military and upon any indication of an invasion either to destroy or remove n, 
In either case the people would starve and tnis is represented as being a part of Government’s policy. 
Agru ultunstH are, therefore, called upon not to surrender thcii stocks of rice and paddy to Government agents 
but to conceal thc^ or distribute them among the people of their locality. 

2. Government are taking steps to combat the campaign by means of counter propaganda through ilic 
agency of the National War Front and Village Food committees. If successful, however the campaign would 
clearly and seriously prejudice the success of the aman procurement scheme, and it consequently appears to 
Government that propaganda along these lines, being intended or likely to impede, dtlay or restrict die supply 
and distribution of an essential commodity, amounts to a ’prejudicial act* as defined in rule 34 (6) (h) of tlic 
Defence of India Rules. ITic undersigned is according^ directed to convey the instrudttons of Government that 
specific cases in which prejudicial acts of this nature have been committed, should bc‘ followed up with a view 
prosecution and conviction in suitable cases under the Defence of India Rules. (Jovemment, however 
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not desire any prosccudon to be launched for any speech delivered before 240, January before which date 
the press and party leaders will be informed of Govcmmenrs view of this agitaUol 


Copy forwarded to Addl. Secy. 

(1) All District Officers. 

(2) Commissioners of Divisions. 

{^) S.G.B. 

(4) Chief Presidency Magistrate, CaJcutta. 

(5) Judicial Deptt. 

(6) Publicity Deptt 

(7) Home (Police) Deptt 

(8) C.L. & I Deptt 

(^)) Agriculture & C.C.R.1. Deptt 

(10) Home (Defence) Deptt 

(11) Deptt of Qvil Supplies, Bengal. 

(12) I.G.P., Bengal. 

(i;i) L.I*. Calcutta. 

Addl. Secy. 

For Information. 



Shipment of food grains to India 


ITie Transfer of Power - Vol. fV, Doc. 34/ 


War Cabinet Paper W.P. (44) 63 

4W322: FF 15-17 


India 

Shipment of Food Grains to India 

Memorandum by Secictary of State for India 

India Office, 28 January 1944 

When the question of importing food grains into India was discussed in the autumn it was 
decided that the question should be reviewed again in the light of (lie Indian harvests. In 
November the Cabinet agreed to continue shipping supplies for the first two months of 1944 
to give the necessary time to make available the facts for this review. Since mid-October 

130.000 tons of barley have been shipped from Iraq and 80,000 tons of wheat from Australia 

10.000 tons of wheat are being shipped from Canada and another 100,000 from Australia in. 
.I'tnuary and February. 

Estimates of the 194^-44 crops are set out in Appendix 1. They indicate a promise of 
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improvement over last year in the rice crop of 3-3 3 1/2 million acres and an improvement of 
round about 2 million tons in yield. In Bengal alone the improvement may be even higher in 
proportion. As against this, lack of rain in the Punjab is threatening a partial failure of the wheat 
crop in the spring with unfortunate reaction on defence supplies, on urban rationing, especially 
in Calcutta, and worst of all on the cooperation of die Punjab Government and people in tne 
Centre’s efforts to secure an All-India food policy both in relation to supplies and price. 

The present position, in relation to which these crop prospects have to be considered, may 
be summarized thus: Bengal. 

In Bengal the harvesting of the new crop marks, for the time being at any rate, the end of 
actual shortage there. But famine is being followed by epidemic disease in the form of cholera 
and malaria, and the process of rehabilitation is obviously going to prove troublesome. 
Administrative and political weakness, brought to light by the famine and pardy masked for 
the moment by military aid, have led the Viceroy to propose very drastic remedies which (he 
War Cabinet have not been able to accept and die result overall is that the confidence of tlie 
people is badly shaken, the Viceroy has grave doubts of the possibility of coping widi the 
administrative problems arising through the normal constitutional machinery, and the neu 
Governor enters on a field where the recurrence of troubles comparable with those of last 
autumn forms a continuous threat In the effort to secure the necessary restoration of confidence 
the Viceroy has accepted responsibility for 1944 for feeding Calcutta from sources outside 
Bengal. This involves a new charge of some (»50,00t) tons, half wheat and half rice on the re ' 
of India. 

The Rest of India 

Meanwhile the rest of India has succeeded, notwithstanding the drain of relief supplies for 
Bengal, in holding its own against the threats of shortage which overhung Madras, Bombay 
and the Malabar States a year ^o. Administrative machinery, including a growing measure 
of urban rationing, is working successfully in all three though Travancore and Cochin are 
causing some anxiety still. Price control and rationing in the surplus provinces, especially the 
Punjab, have only been achieved with much difficulty and their maintenance in advene 
conditions is precarious. It is, in my view, a great achievement on Lord Wavell’s part to have 
secured the Punjab’s acquiescence in an All-India food policy. He has also had to take strenuous 
measures with the Sind Ministry. 

\Omttted: Discussion on Defence, Economic Stability etc. — Ed.) 

I am well aware of the difficulties involved. But in spite of them, and on the basis indicated 
above, I must press to the fullest extent the request that His Majesty's Government will authorize 
shipping for the quantities of wheat stated — a million tons this year for use and hall a million 
for reserve, and for these quantities to be regularly supplied in accordance with a publicly 
announced undertaking. Lord Wavell has seen as much of the present food position as any 
man and has done as much to meet it and I quote his own words in sujpport of this demand, 
telegraphed to me in the last few days: ' 

Throu^out 1944 I shall have a hard struggle to hold prices and to stave 4ff shortages and actual 
famine. 1 may not be able to prove this to the satisfaction of the war Cabine^ but the facts are quite 
evident here. Please tell your colleagues that they have been warned. ^ 


L.S.A. 
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The Viceroy to the Secretary of State for India 
food situation in Bengal (extracts) dt 9.2.1944 


The Transfer of Power ~ Vol. IV, Doc. 364 


... 4. lam quite satisfied that on figures alone our demands arc justified But psychological 
aspect is of even greater importance. In every province 1 have visited there is insistence of 
opinion official and non-official that only hope of solving India’s food problem is firm control 
by Central Government, and there is growing confidence in power of Central Government 
to do so, provided it has at its command substantial reserve of imported grain. This proviso 
has been made in every single instance. Announcement that such a reserve would be available 
would have an immediate and salutary effect on prices everywhere and would do more than 
anything to stabilize India’s economy. On the contrary once it is known that His Majesty’s 
(jovemment is not prepared to help India, and I do not see how the fact can be concealed 
since amount of grain imports is a question closely studied, 1 fear that all our work at control 
of pa ♦ months, which has had considerable success, will be lost, prices of grain and of all 
other commodities will rise, and situation may pa.ss out of control. 

5. I warn His Majesty’s Government with all seriousness that if they refuse our demands 
they are risking a catastrophe of far greater dimensions than Bengal famine that will have 
irretrievable effect on their position both at home and abroad. They must either ti-ust opinion 
of the man they have appointed to advise them on Indian affairs or replace him. 



Extracts from Fortnightly Report from Bengal for 
the second half of February 1944 


File No. 18/2/44 - Home Poll (I) 
[NAI] 


Aman Procurement Scheme 

12. There is still a good deal of underground opposition to (kjvemnicnt’s aman procurement 
plan, and in several districts leaflets arc still being surreptitiously distributed urging the 
cultivators not to part with their surplus grain. A tendency is also evident in some quarters to 
belittle the work done by the Civil supplies Department and to forecast a second famine of 
greater severity than that of 1943. Tlic main object of this agitation is undoubtedly political, 
and the danger is that it is likely to delay the return of confidence which is so necessary if 
normal conditions are to be restored. Arrangements iirc now being made to establish an 
Enforcement branch of the police, and it is hoped that this will go a long way towards checking 
hoarding and profiteering. 




<»• Hh 
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Extracts from Fortnightly Report from Orissa for 
the second half of February 1944 

File No. lfi^/44 - Home Poll (I) 

|NAI| 

Reference has been made in the IVess Adviser’s report to the export of catde by Militaiy 
Contractors to provide food for the troops. This is a matter which has been causing tlie 
provincial Government the gravest anxiety, and it has been found necessary to impose 
restrictions on the export The trouble is that military contractors are prepared to pay almost 
any amount for animals, and the result is that the poorer cultivators, who are hard hit by the 
present economic situation, are prepared to sell their plough-cattle at the high prices offered. 
Milchcows are also being sold in large numbers. If this continues, the effect on agriculture 
will be disastrous, and it will not be possible to keep under cultivation even land which is 
normally cultivated quite apart from land which has been brought under cultivation under 
the 'Grow More Food’. Large scale export has also made it difficult to meet local demands 
from military and Air Force units stationed in Orissa. A conference has been called by 11. C. 
Western Command to discuss the situation and a representative from this province has been 
sent to attend; but it is doubtful whether this province will be able to do much to help in (hr 
way r'f large exports of cattle. 


, Report of the All India Save the Children 
• Committee — (End of 1943) 

Annual Report 

All India Women’s Conference (18th Session ’20.12.1945) 

Mrs Urmila Mehta, Hon. Secretary 

The All-India save the Children Committee was formed in 1943, to have children who were 
rendered homeless and destitute due to the havoc wrought by flood and famine in the provinces 
of Bengal. Orissa and Malabar etc. 

Smt Vijaya Lakshmi Pandit, who was then the president of die All-India Womens 
Conference and I (who was then the Hon. General Secretary) visited and toured the famine 
stricken area in Bengal in 1943, and saw the appalling conditions ihn^ hand. I be 

situation was very grave and Smt Vijaya Lakshmi Pandit appealed for fui^ to provide shelter 
for the homeless and starving children. In response to her appeal a si^ of about 250 , (XX) 
were collected. A scheme of starting homes for these children was taken i^ hand. The scheme 
was a ten-year plan; the children were to receive basic education, and each home was to 
shelter at least 50 children. It was also decided to run homes in Mafcbar and Orissa in 
co-operation with the Servants of India Society. In Bengal our Branches had already starte 
the work in this direction and so the homes for children already started t>y them were ta cn 
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over by the A.l.S. chjldren committee and a Provincial Committee was appointed. ITiis 
provincial Committee directly supervises over the homes run by us in the Pro- ince There 
are five centres in this province and 338 children are being cared for in the homes conducted 
by us; 


Bhola 

Bankura 

Bchala 

Brahmanbaria 

Myinensingh 


1 13 Children 
G3 Children 
SH Children 
50 Children 
54 Children 


The Bengal Provincial Committee is considering the amalgamation of tlic homes in the 
last two centres. I visited these homes in the beginning of December tliis year All the homes, 
excepting the one at Mymensingh have Basic irained teachers. Children arc well cared and 
arc happy. The main basic crafts taught in tlicse homes are spinning, weaving, gardening, 
carpentry, cane and bamboo basket making, etc. In Bhola they have acquired a plot of land 
and Of thatched (kutcha) huLs for the home. 'Flic All-India save the Children Committee is 
making a monthly grant of Rs (),(KX) to the Bengal Provincial Committee for up-keep cf these 
homes. 

Here I would fail in my duty if I did not say a word of appreciation for the splendid work, 
Dr Mailreyi Bose,* Hon. Secrelarj^ of this provincial Committee has done and is doing for 
these homes. 

In pursuance of the decision of the A.I.S.C. Committee to work in co-operation with llie 
Servants of India Society, the management of the Homes in the Provinces of Orissa and 
Malabar has been left in the hands of the Servants of India Society, though the members of 
our Committee inspect these honics from lime • ) lime. I visited the home in both provinces 
in October 1944 and I have since made suggestions after placing the report of my tour before 
the A.I.S.C. Committee that these homes should be run striedy in accordance with the ideals 
laid down by the A.I.S.C. Committee. Ihe Servants of India Society have their homes at the 
following centres: 


Orissa 


Malabar 


1. Shishu Sadan, Kumcha 

30 

1. Payangadi 

36 

2. Shishu Sadan, Cuttack 

29 

2. Dhamiada 

17 

3. Shishu Sadan, Rambha 

42 

3. Thekkot 

20 

4. Nari Sadan, Soro 

34 

4, Gopalpuram 

28 

5. Shishu Sadan, Jaipur 

(i5 

5. Erantipalam 

47 

-- 

200 

— 

148 


A monthly g» ,int of Rs 3,000 is being made to the Servants of India Society for the up-keep 
of these homes in both the Provinces. 
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Extracts from Fortnightly Report from Bombay for 
the second half of March 1944 

File No. 18y:V44 - Home PoU (I) 

(NAI) 

An unusual development in Bombay is the formation of what is known as the people's 
Provincial Food Council. At the invitation of Mr M.R. Masani/ Mayor of Bombay, some 1 10 
persons from various districts of the province attended a conference on the 19th March and 
decided to form the Council. Its aims and objects are stated to be to watch die working ot 
the food policy of the Government of Bombay, to consider ways and means of increasing 
food production, to consider the food situation from the point of view of adequate nutrition 
and to collect data regarding food requirements. Ilie Council claims to be and is in fact 
surprisingly nomparty and non-sectarian in composition. The members include Sir Honii 
Mody* and Sir Manilal Nanavati,* Mr Chundrigar, President of the Provincial Muslim Ix^aguc 
and Sir Ali Mahomed Khan Dehlavi, Leader of the Muslim l.<eague Party in die Assembly, 
Congressmen, such as Mr Mavalankar, Speaker of the Assembly, Miss Mridulaben Sarabhai 
and Mr Soman of Satara and well known loyalists, such as Sir Dhanjishah Cooper. It is not 
easy to explain away the association of such widely different political groups by saying, as 
one intelligence report from Bombay docs, that the real object of the Council is the rcliab 
ilitabon of Congress policy and the issue of anti-Goveriiment propaganda in die spheie of 
food. What is far more probable is that there are many people in different political parUes 
who are genuinely anxious that the tragic mistakes of Bengal should be avoided, but not all 
of them are willing to be publicly associated with bodies set up by the present administration 

Extracts from Fortnightly Report from Bengal for 
the second half of March 1944 

File No. 18/3/44 - Home Poll (I) 

(NAI| 

In Rajshahi communists and adherents of the Muslim League arc said to have joined forces 
to capture the Food Committee recendy set up by the Civil Supplies Department, while from 
Jalpaiguri and Rangpur come reports that members of the Communist par^ are staging dramas 
on the food situation in a way likely to cause alarm and disaffection. ITie Commissioner says 
that they are being warned and that some of the performances are being banned. 
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Extracts from fortnightly Report from Orissa for 
the second half of March 1944 


File No. 18^/44 - Home Poll (1) 
[NAI] 


Tlie food situation in the province and tiie possibility of shortage later in the year still occupies 
a prominent place in local newspapers, llie Samaj quoted the Hon’ble Pandit Kunzru as 
stating in the Council of sUte dial more foodstuffs should not be exported from Orissa, and 
asks the Orissa Government and the members of the Assembly to toke heed and think of 
remedial measures. The order recently passed by the Provincial Government under the 
Defence of India Rules prohibiting public meeting and processions in connection with the 
Government’s food policy vsilhout the previous permission of the District Magistrate has been 
criticised in the vernacular press. Criticism by members of the Orissa legislative Assembly in 
the recent session have been quoted, and die Samaj quoted a letter by the Secretary of the 
Utkal Communist Party to the effect that this order will only benefit profiteers and hoarders. 
The logic of this is not very clear, since it was fully explained by the Hon'ble Prime Minister 
in the Assembly that the order was directed against the type of speech which was freely made 
six months ago and which only result in lack of confidence in the scheme and in hoarding 
which is one of the main cause in local scarcitv. 



Extracts from Fortnightly Report from Madias for 
the second half of A^»ril 1944 


File No. 18/4/44 - Home Poll (I) 
[NAI] 


Communists also continue their collections for ‘Bengal relief and take every chance to exploit 
the food situation.. A striking example of their opportunism is reported from Nellore where they 
have been busy holding meeting requesting Government to introduce rationing soon. They 
know perfectly well that Government will introduce rationing shortly as the preliminary enu- 
meration has been completed and they obviously wish to claim all the credit when it comes in. 



Elxtracts from Fortnightly Report from Bengal for 
the second half of April 1944 


File No. 18^4/44 - Home Poll (I) 
[NAI] 


A copy of Ituuilab pamphlet forecasts another famine in Bengal owing to the inflation winch 
is being ‘recklessly indulged In’ by Government. The pamphlet also argues that the Bntish 
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deliberately denuded Bengal of foodstufls so that the people would die and hoped that the 
blame for this would fall upon the Japanese after their entiy into India. A book entitled ‘Wat 
against the People’ by Kalyani Bhattacharya,* which also accused Government of having 
purposely created the famine was proscribed during the fortnight. 



Extracts from Fortnightly Report from Orissa for 
the second half of April 1944 


File No. 18/4/44 - Home Poll (I) 
(NAI) 


Botli the Communists and the Servants of India Society are spreading the view that anotlici 
'man-made famine* is approaching, and they are ever ready to make capital out of any 
temporary shortage. 



Extracts from Fortnightly Report from Bombay for 
the second half of May 1944 


File No, 18/5/44 - Home Poll (I) 
(NAlj 


‘Tlie Gujarat Food Committee’ referred to in my last letter' has instructed its members to 
tour villages with a view to collecting information in connection with tlic recent orders of 
(jovemment regarding the compulsory growing of more foodgrain crops. 


1 N(»t printed 



Extracts from Fortnightly Report from U.P. for the 
second half of June 1944 


File No. lfy.5/44 - Home Poll (I) 
(NAIj 


"Diere has been a litde variation in the price of Rabi foodgrains. The price of wheat generally 
remains at or near the maximum statutory price of Rs 10 a maund, whilst gram and barley 
arc well within the selling prices. 'Fhe arrivals of wheat, however, continue to be veiy 
disappointing. Arrivals were partially affected by early rain, but the tendency to hold on to 
stocks in the mral areas is becoming increasingly apparent I’he poorness of amvab has 
naturally adversely affected Government purchases which will now have to continue throughout 
the rains, a season in which at one time it was hoped to avoid buying. 
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Central Government indicted for weakness of its 
basic plan (before Aug. 1944) 


H.B.L. Braund’s Memo (extracts) FUe No. 57/1944 NanavaU Papers 
[NMML] 


Chapter II 

The Formation of the Food Department of the Government of India and the Basic Plan 
15. The Food Department was formed in December 1942, after India had been at war with 
Japan for a full twelve months. During that time the signs of approaching food difficulUes had 
multiplied themselves. In England a special branch of the Board of Trade had been set up 
as early as 1936 to prepare plans for feeding the country in case of war. ^Fhis branch in good 
time became the Ministry of Food, and it empl oyed between thirty and forty thousand capable 
men and women. The whole machine was prepared and ready, down to the last detail to 
come into effect on the day war was declared. In India it took a year after war with japan 
broke out to start tlie Food Department, and it was not until July 1943 tliat this Department 
acquired a separate Minister of its own. Within three weeks of the Food Department being 
formed, the first All India Food Conference was held in Delhi. At this conference there were 
indications that the Provincial governments were determined to preserve the powers they had 
obtained. 

1(3. The 'Basic Plan’ was tlie challenge of the new Food Department of the (jovemment 
of India to tlie AlMndia problem with which it was confronted. It was, notwithstanding its 
shortcomings and its ultimate failure in the Eastern Region, a bold and energetic attempt to 
tackle a problem of unprecedented magnitude, •• attempt to deal with a situation which had 
been allowed to drift too long and to create an \11-India plan in the face of a growing lack 
of confidence and of increasing provincial resistance. 

17. So far as the Eastern Region is concerned, the history of the ‘Basic Plan’ can possibly 
be dated from the 10th of March 1943, tlic date on which the writer of this note became the 
Regional Food Commissioner in tlic Eastern Region and on which date a conference was 
held in Government House Calcutta, under the auspices of the Hon’bic Somerset Butler who 
had been sent down from Delhi. 

The minutes of this important meeting-both the official minutes and the writer’s own note 
from which in part the minutes were compiled are added as appendix C to this note. The 
condition to which Bengal, and in ^ articular Calcutta, had been reduced by the beginning of 
March is disclosed by the opening statement of Mr Pinnel, who was then the Director of Civil 
Supplies in Bengal. He anticipated a bad crop and that speculative buying had started. I hen 
die air-raids came and Bengal had been forced to do what it said it never would do, namely 
to requisition, in a deficit area, that is to say in Calcutta. 'Fhis had been followed by attempts 
by the Bengal Concernment to fix maximum prices, to prevent competitive buying by restricting 
movement, and to buy direct. Notwithstanding these steps — or, perhaps, as a result of them 
— the position had been reached at which Calcutta would be reduced to starvation in fourteen 
days if nothing was done. Prices had reached from Rs 20 to Rs 22 a maund, and stood at 
famine levels in the Districts. This impressive statement was made by Mr Pinnel, a most 
experienced officer not only of Bengal but of the Government of India. Mr Pinnel attributed 
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much of the damage that had been done to the policy of maximum prices imposed upon a 
situation in which the people were already thoroughly alarmed. The Government of India 
representative told the conference that ‘the Government of India was not as yet prepared to 
admit that Bengal would be a deficit province, but, if it should later on be proved that Bengal 
W5is this year deficit, the stocks at present in the province must be ample to feed the province 
for some months to come. The Government of India felt that the present position in Bengal 
was a purely artificial one . . . ’ 

However ‘artificial' the position at that stage may have appeared to the Government of 
India, it was a very' real one so far as Bengal and Calcutta were concerned, with the largest 
cit\' in tlie Empire, and the major portion of India's Industrial war effort to be provided lor 
and with the war itself on its frontiers developing day by day. The actual object ol this 
conference was to meet this most alarming position by obtaining, if possible, from Assam, 
Bihar, Orissa, and the Eastern States an immediate and moderate infusion of rice into Bengal 
to the extent of 15,000 tons each or 60,000 tons in all. This was an attempt to revert in the 
Eastern Region, on a sudden call for help, to the position which as Chapter I has mentioned, 
had been destroyed by the erection of provincial boundaries. The amounts asked for ^^eIv 
trifling in relation to the resources (on any footing) in each of these provinces and tlie 
Eastern States. TTie interesting thing is to observe the reaction of the Provinces to this request 
The reaction from Bihar was this. Their representatives were apprehensive lest the effect of 
purchasing rice in Bihar for Bengal might not secure some undertaking from the Government 
of India that the province would be compensated for any rise in price. They pointed to tlie 
WO) ihlessness of Bihar’s statistics and contended that Bihar itself was a deficit province. I'hev 
said that they were unable to engage themselves to produce 15,000 tons within a short 
period, but suggested that they might, after consultation with their Government, be able to 
produce the quantity desired to meet the epacrgcncy pari passu with the needs of their uwn 
deficit districts. The results of the consultation between the Bihar representatives and their 
own Government are to be found in a letter dated the 14th March 1943'^ written by them 
to the Hon'ble Somerset Butler immediately after returning to Patna. The effect of it wiis 
that the attempt to collect 15,000 tons would be ’the last straw’ which would break the back 
of Bihar. But they said they might be able to make some smaller contribution if ‘first of all 
we can satisfy the essential demands of our own deficit areas’. A copy of this letter i.s 
appended to this note as appendix D. * Assam also, in view of its commitments to the Army 
feared an increase of price. T'hough there was no formal refusal on the part of Assam lo 
furnish the amount required at enhanced prices, in fact, I believe, nothing was actually sent. 
Of three provinces, the attitude of Orissa was refreshing. Subject to some question as to tlie 
time within which it could accomplish it, Mr Taylor representing the Orissa Government, 
undertook to do his best, and as will presently appear, the Orissa Government in fact 
produced and sent into Bengal, not merely 15,000 tons, but something over 20,000 tons. 
This gesture on the part of the Government of Orissa at a very critied period is one which 
should be remembered with gratitude both by the Government of India and by the 
Govenunent of Bengal. The Eastern States Agency stood on a somewhat different footing. 
Its own requirements were small and its surplus was undoubted. The 'question there was to 
create a purchasing organization to make the actual purchases. It is woi^ noting that Messre- 
H.K. Dada, one of the very biggest grain dealing firms in India, wore appointed by ® 
Hon’ble Somerset Butler for this purpose, but for reasons which it is dtocult to explain, t e 
procurement which they effected In the Eastern States was almost negligible. I have always 
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. ’?• ,?*' ?u"?/ ^T forerunner of dre ‘Basic 

Plan although the Basic Plan had already been conceived. In the result, except the case of 

Orissa, the actual results of the March conference in Calcutta were negligible. Nothing I think 
was ever sent by Assam and very litUe by Bihar. From the Eastern States, owing to die complete 
failure of the procurement arrangements, practically nothing came. As a resuli the goodwill 
of the Orissa Government and arrangements made in Cuttack by the Regional Commissioner 
and Mr R.H.D. Campbell of Messrs. Shaw Wallace & Co., the Orissa Government despatched 
into Bengal in six weeks not less than 20, OCX) tons of rice. That, to all intents and purposes, 
was the sole result of the Conference of the lOth-1 Ith March in Calcutta. 

19. The effect of this on the position of Bengal and in Calcutta was negligible. The position 
went from bad to worse and, in Calcutta, had it not been for the efforts of the Bengal Chamber, 
which had undertaken to feed the bulk of th#^ industrial population, it is probable that the 
most serious consequences would have ensued. Flic position of Calcutta itself will be referred 
to again when we come to the introductory phases of free trade. This reference to the increasing 
difficiiiti'ei of Bengal and Calcutta and to the abortive attempt to obtain immediate assistance 
from the surrounding Provinces has been mentioned here only in order to give some idea of 
the atmosphere in which the Government of India’s preparations for the ‘Basic Plan’ were 
proceeding. 

'Fhc scheme of tlic ‘Basic Plan’ was introduced by a letter from the Government of India 
to all Provincial Governments and Chief Commissioners. It set out the embryo scheme in a 
schedule which outlined principles of controls and administration, tlie relations between the 
Centre and the principles governing procurement, and a number of more technical matters 
such as statistics, terms of business of purchasinc agents, inspection and distribution arrange- 


memts. Though it would be unfair not to app> ..‘ciate the magnitude and boldness of its 
conception, one is struck by its somewhat unrealistic outlook when one reflects that it was a 
plan to deal with the problem of the food of four hundred million people, scattered over a 
subcontinent and traditionally fed by an intricate system founded on petty trade and the 
patchwork cultivation of millions of small cultivators. The Government of India itself was at 
tliis stage ‘shy’ of a system of price control in primary wholesale markets. The plan had no 
special reference to Bengal because Bengal had not at that stage been recognized as a deficit 
province. The ‘Basic Plan’ was an All India affair and it had the merit of simplicity. It sought 
to find out as* far possible what food grains were available and to distribute them to the best 
advantage in the places where they w'ere needed most. I hit its weakness was that it had perforce 
to rely for its effect on a sense of responsibility and goodwill in provinces and upon 
administrative resources, which,, in the Eastern Region, did not exist. ITie plan first called 
upon provinces and States to declare their surpluses and deficits. It called upon the have to 
declare what they had, and upon the ‘have nots’ to declare tlic extent of their needs. The 
result was that the ‘haves’, like mother Hubbard, disclosed bare cupboards, all previous statistics 
notwithstanding. Ihe ‘have nots’ opened wide their mouths. And so began a wrangle between 
the Government of India on the one hand and Provinces, in the first place frightened and 
obstinate and finally angry, on the other hand, which killed, so far, at least, as the Eastern 
Region is concerned all prospect of success which the ‘Basic Plan’ might otherwise have had. 
This situation was the most futile because, as was well known there were in most Provinces 
no crop statistics worth the name and in those Provinces where a Permanent Settlement existed 
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there was no machinery for assessing and recording crops. The procedure which the Govern 
ment of India adopted was to call for ‘target figures’ meaning thereby, in the case of surplus 
Provinces, an estimate of the maximum quantity, on an austerity basis, that the Province could 
provide for its neighbours, and, in the case of deficit Provinces, the minimum figure on tin 
austerity basis, on which it could subsist ITie Government of India called for these target 
figures and the first alarming disclosure, which might have warned the Government of India 
that they could look for little, if any real, cooperation from the Provinces and States, was that 
the deficits were four times the surpluses. This was followed by a call from the GovemnuMU 
of India to Provinces and States to set up the procurement machinery by which they were to 
procure their own foodgrains either for consumption or export as the case might be. It was 
at this point that the quarrel broke out between the Government of India and the Provinces 
in the Eastern Region as to the extent to which the surplus Provinces were in surplus and 
what were the deficits of the deficit Provinces. In the end, the Government of India regardless 
of the warning at the second Food Conference was compelled to take the course of overriding 
their own Provinces, llie ‘Basic Plan’ target figures, as they were finally decided upon by the 
Government of India in its own judgment, were circulated with the Government of India 
(Food Department] letter No. G FV (28) 43 dated 13th April 1943. So far as the Eastern Region 
was concerned the relevant extracts from the document by which the Government of India 
overrode the assessments of their own surpluses by Assam, Bengal, Bihar, Orissa and the 
Eastern States are set out as Appendix E to this note. In all the circumstances, having regard 
to the course which events had taken these assessments had necessarily to be arbitrary. The 
consequence was that spontaneous goodwill which was the only possible foundation for the 
‘Basic Plan’ was killed at the beginning and, in the Eastern Region, that wa^ the reason why 
it failed. Appendix F is the letter of the Secretary to the Government of Bihar dated 21st Apiil 
1943 which gives the immediate reaction of ki least one Province of the Eastern Region to 
the target figures upon which the ‘Basic Plan’ was founded, lliis letter describes them as being 
‘based on unwarranted conclusions drawn from unreliable data — 'realistic language for 
correspondence between a province and the Centre. 

20. So far as the Eastern Region was concerned Bihar was assessed to a liability of ^100,000 
tons for export to Bengal, in the face of its assertion that it was a deficit Province. On Assam 
was imposed a burden of 100,000 tons in addition to its commitments to the Army. I'o a 
lesser degree Orissa and the Elastem States were assessed beyond their admitted capacity. On 
the other hand, Bengal, which by this time knew full well the extent of its crop failure, urged 
that it was at least a million tons in deficit. This was a very moderate estimate. It was, in fact, 
unjustifiably ‘moderate’. Nevertheless, this claim was met by the Punjab and fi'om Sind to the 
limit of its normal imports. 

21. The ‘Basic Plan’ came into operation throughout India in April 1943. On that day 
surplus Provinces were to begin deliveries to a programmed set by the Government of India. 
By early May, it was obvious that, as far as the Eastern Region was concerned, the Plan had 
whoUy broken down. The Foodgrains Policy Committee would not have if that the Basic Plan 
failed. So far as the Eastern Region of India was concerned, the Plan succeeded in extracting 
for Bengal no rice or paddy firom Bihar, practically nothing from Assaili and only a mere 
trifle from the Eastern States. From Orissa a moderate quantity was secured; but this was the 
result of the generous negotiated gesture by Orissa towards Bengal, which preceded, and had 
nothing to do with, the Basic Plan as such. It was given rather in spite of the Plan than because 
of it If success and failure to be judged by results, no special pleading can disguise the fact 
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that the Basic Plan was a faUure in Eastern India. By the lyth May the ‘Basic Plan’ had whoUy 
failed in the "‘eans that the expectaUons of the Government of India 

had not been fulfiUed In fact it never started to operate at all. Calcutta with its four million 
populaUon, many of which were vital to the war, was on the brink of starvation; prices within 
Bengal had soared again; supplies had dried up everywhere; in short the machine, hurriedly 
devised and shabbily constructed by the Government of India to replace the motive iorcc of 
trade, had broken down. The reasons were not far to seek, their roots were to be found in 
the destruction of India’s food economy described in Chapter 1. The immediate causes lay 
in the failure of an attempt to displace the work and customs, the currents and cross currents, 
the ancient flow and counter flow of the trade of a hundred years by an instrument which 
had to depend upon the broken needs provincial cooperation and administrative efficiency. 
The make matters worse, the Plan lacked any form of sanction, while the only effective 
substitute for sanction, that is goodwill, had been destroyed by the necessity to which the 
Ihivemment of India were driven to dictate to the Provinces on no reliable data and without 
the means to enforce Us dicta. Trade had dried up, prices had soared, the Basic Plan had 
miscarried, fear prevailed, and Calcutta, with parts of East Bengal, had approached the edge 
of th‘* p.'*'*ipice of starvation. 'Ihat was the position early in May 1943, when we were driven 
to the ‘free trade’ experiment in the Eastern Region. 


1, 2 and 3. Appendices i*efeiTcd lo in this doLunient aie not piinti.*d. 

7 Q Work done by the Bengal Chamber of Commerce 

/ iJ (extracts) (from BraunH’s memo) before Aug. 1944 

Braiind’s Memo - Nanavati Papers, File No. 7/1 944-57 
|NMML] 

22. The work being done by the Bengal Chamber of Commerce in feeding the bulk of the 
industrial population of Calcutta has been mentioned earlier in this chapter and it would be 
perhaps convenient at the point to explain it a litilc further. 

The Bengal Chamber foodstuffs scheme was inaugurated in August 1942 and received the 
immediate encouragement of the Bengal Govi'inmcnt. It was started, not with any desire on 
the part of employers to enter the field of the produce* merchant, but solely and simply to 
protect their labour against the exploiiation which was taking place and against the interruption 
which in supply which were a feature of the year 1943, when India was threatened by invasion 
from without and anarchy within. The year 1942 was a year of frequent strikes, centering 
largely round the question of dearness allowance which threatened to develop into a fienzied 
pursuit of prices by increasing allowances. This w^as met by the Bengal Chamber of Commerce 
by a system of increasing dearness allowances and supplying foodstuffs at fixed rates. Starting 
from comparatively small beginnings in August 1942, the scheme sprang its significance in 
December that year when Calcutta had its first enemy air-raids. The turnover of the scheme 
during that month was 20 1/2 lakhs of rupees worth of food, bringing the total turnover for 
the concluding four months of 1942 to a total of 45 1/2 lakhs. Hie scheme got into lU full 
stride in 1943 and the value of the foodstuffs handled by it during that year amounted to 
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nearly 7 crores of rupees or 5 1/4 million pounds sterling. Throughout that period the scheme 
catered for the essential food requirements of an average of just under 600,000 workers, to 
which had to be added their dependents. A figure of a million is a reasonably accurate estimate 
of the number of industrial workers and their dependents in Calcutta catered for by the scheim* 
throughout 1943. From the end of 1943 onwards it is estimated that the Employer's shops ( 3 i 
the Chamber scheme, which were preserved by and made a part of the rationing scheme ol 
Calcutta, will cater for approximately a million and a quarter stomachs. That is only a little 
less than a third of the population of the second biggest city in the Empire. There were times 
early in 1943 when those responsible for the administration of this gigantic scheme were unable 
to foresee supplies for more than a few days ahead. In particular the point had anivod, 
immediately prior to the introduction of free tiade in May 1943, when the godowns of the 
scheme had been emptied and there was literally nothing left but the current, supply in the 
shops. The foregoing brief account of the Bengal Chamber of Commerce Foodstuff schenu , 
and what it did, is taken from the speech of the President, Sir John Burder, delivered ai us 
Annual General Meeting on the 25th of February 1944. In view of what is said later in this 
note as to the lack of an adequate administrative organization in the East of India to deal witli 
the task in hand, it is interesting to read what the President of die Bengal Chamber said altei 
pointing out the duty of all good citizens to support the Government in the administration of 
their food policy. He said: 

... At the same time Government themselves must be careful to see that all their actions are .such .is 
to /^nsure the confidence they so urgendy need. The administration must be adequate in nunibns. 
adequately trained, adequately disciplined and adequately paid. Integrity is of the first importcinci' aiiH 
there can be few activities which offer more temptations to underpaid temporary officers than those ot 
Food Department I can think of no Department in which low wages will prove a more false and nioie 
dangerous economy. . . . Finally if confidence is to be maintained, enforcement machinery is a 
fundamental necessity. There is nothing so damaging to public confidence in the administraticjii than 
the issue of Government orders which are not stricUy enforced. . . . 



Food position — Extracts from Casey’s Diary 
dt 3.7.1944 


R.G. Casey’s Diary, p. 6 
(NMMLJ 


July 3 hi. 

My prodding of the Revenue Minister, in respect of plans to cope «Sth prospective distress 
in the next few months, has resulted in his asking Stevens for sufficient foodgrains to feed ten 
percent of the population. This, of course, is impossible to find. Reveiiue Department cannot 
pass the buck to Civil Supplies in this way. Such quantities, on such • widespread scale, are 
quite unnecessary and would entail a degree of locking up of availalble foodgrains that we 
could not afford. 

I asked Stevens for particulars on which to compile a comprehensivt statement of die Food 
position in Bengal for the Governor’s Conference at New Delhi. 
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Bribery in Chittagong — Extracts from Casev’s 
Diary dt 2.8.1944 


R.G. Casey’s Diary, pp. 5-8 
INMML] 


August 2nd. 

Seth Drucquer’s post-raid informaUon service conducted an enquiry into the incidence of bribery 
and corruption - ‘Is it your personal experience tliat you have to offer bribes to public servants 
- Government, Railvv^ay or Municipal? The almost universal answer was ‘Yes’, with details. 

The story of Chittagong in recent months doesn’t reflect much credit on Stuart. Although 
1 have not heard his version of affairs, it looks to me as if his judgement had been rather 
badly at fault. He started by saying ‘gis’e me a lakh of maunds of rice a month, and you 
needn’t worry’. 

VViiliin a very few months, he wanted .5 lakhs a month. Now he says -- ‘Don’t send anything 
at all for a month, as we can’t handle it’. Meanwhile, the rice price has gone haywire and has 
caused political embarrassment both in Calcutta and in London. What has Carter been doing 
too?.* 

I CaritT refers to MO. Carter, I.C.S, CommLvsionci t>f C’hiUagong Division. 



Evidence by Mr D.I. Mazumdar (dt 4.8.44) 
(extracts) before Famine Inquiry Commission 


Nanavati Papers - Vol. II, pp. 52A-6 
[NAIJ 


45. When were the purchases from Northern Bengal effected? — We wrote to the District 
Magistrates of surplus districts in the third week of December 1942 to purchase as much as 
possible. 

4(). No purchases were mad*.- before December, and was there no procurement policy? 
— No. although we asked District Magistrates to purchase in the tliird week of December, it 
wiis only in January 1943 that we had a full-fledged procurement scheme. 

47. What was that scheme? — that scheme was briefly like this: (Here the witness read 
out in full form ‘A note on the Agency System for llie purchase of rice and paddy in Bengal 
in 1943’). 

48. Why did that scheme faU? - The scheme failed for many reasons which I have 
enumerated in my note. One of the reasons was that Government could not wait 

49. Why could not Government wait? — Because if the cultivators refused to sell the grain 
for even two weeks, they could hold up Government and make our position impossible. We 
had no large reserves of grains, and our Foodgrains Purchasing Officer would have been 
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compelled to buy at prices higher than those that we had indicated to our aaents Athi-.lK, 
this was what had happened. ^ 

50. Was not the main reason that the ceiling price was very much below the current price? 

- Yes, another reason was that our prices were slightly below the current prices in some districis 

51. If you had fixed your ceiling price to begin with in accordance with the market price 
do you think there would have been an accumulation of stocks? — My own view was that w ' 
could have got some stocb even at the prices that we had laid down. I thought the price was 
low, but not very low. In the first week of January the prices in our buying areas were also 
low in the neighbourhood of Rs 10 to 1 1. 

52. But your ceilirig price was only Rs 9.8.0. Because your prices were very low compared 
to the market price, was that the main reason why you failed to get sufficient paddy and rice'’ 

— ITie top price I mentioned was for fine rice, but the fact is that whatever be the prices that 
we might have laid down, unless we had a procurement programme, which was enforceable, 
and to which we could adhere, we could not expect any large quantity of grain from tlu- 
cultivators. Having regard to the fact that the market had been upset by the cyclone havoc, 
the anticipated short crop and the air raids, we should have had a vigorous procurenu-ni 
policy. 

53. What do you mean by a vigorous procurement policy? — To organize the internal 
trade of our buying areas so that it could be canalized through controlled channels, to provide 
our approved buyers with transport, to exclude all other buyers, and eventually to requisiU(m 
from stockholder, if necessary. All these things take time, and as a matter of fact, we loimd 
tliat orders given to the Railways often took about two weeks to reach some of the way side 
railway and steamer stations. . . . 

63. When was the question of requisitioning examined? — It was examined at a later slage. 
There were differences of opinion and the ‘Government decided that they could not undertake 
requisitioning in view of the possible administrative and political repercussions that would 
have ensured. 

64. Mr Ramamurly: When exactly was this general examination of requisitioning done? - 
It was in the first week of March 19^. 

65. I should like to have the papers relating to the question of requisitioning — I want to 
know what were the arguments for and against requisitioning. 

Chairman: I think it is mentioned in the Bengal letter — Yes, it is abo in the otTuial 
memorandum to die Bengal Cabinet dated the 5th March 1943 regarding the announcement 
abrogating the price limit 

66. Mr Ramamurly. Does that describe the question of requisitioning there? ~ Yes, very 
briefly. It is a memorandum. There is also a record of the proceedings of meeting held on 
the 3r(j^4th March, 1943, to which all Commissioners of Divisions and selected District Officers 
were invited. 

67. Chairman: This was when the procurement scheme (ailed? — Yes. (Mr Majumdar then 
gave to the Chairman a folder which contained the letter in question, viz. Letter No. 
Confl.yimportant No. 3600 (27) DCS from the Government of Ben||a] Directorate of Civil 
Supplies, dated the 11th March 1943 to all District Officers etc.] t. 

68. This was the letter which was proposed to be issued to Distri^ Officers? — Yes. 

69. What was the decision taken? — it was decided that there sho^d be no price control, 
and the letter issued on the 11th March. 

70. Can you tell us what hafqrencd afterwards? — 1 was there only for a short time after 
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that But I recollect that prices beitan to shont nn i j l ■ 
were between Rs 18 and Rs 20 a maund. ^ ‘ ^ ^ 

71. Mr Ramamurty. So you think that revised nolirv faileH? Y»c i. 

was foredoomed to failure. ^ ^ ~ ' poHcy 

72. What do you think is the reason for the failure of that policy? - h was fundamentallv 

a wrong policy. You cannot have free trade in a short market ^ ndamentally 

u If ‘Ijs policy had been applied in January, would the position have been 

better? - No. it would not have helped either because there was an expectation of rise In 
prices on account of shortage. It was a well-known fact that there was going to be a bad crop 
ruid when you have a shortage or an expectation of shortage, free trade Lnot get you Z 
grain tha you want My own opnion was that the agency system should have been modified 
and reinforced so that we could exercise firmer control over tire movement of grain both 

with n our buying areas and outside, and thereby acquire greater control over the available 
surplus of grain. 

74. This decision was taken early in March - that is to have no price control in order to 
obtain supplies from Assam and Bihar and Orissa. Can you tell us what happened sub- 
•.;qu.,..t!y? -Just before I left, we had some talk about this free trade between the provinces 
but no decision was taken till much later, i.e. in May-June, 1943. 

75. Your knowledge ceased about March? - Actitally’l made over in the firet week of 
April . . . 



Viceroy’s visit to Calcutta (extracts from 
R.G. Casey’s Diary, dt 5.8.1944) 


R.G. Casey’s Diary, p. 13 
|NMML| 


5.8.44 

As regards rice procurement, he' said that some of his Council were harping on the necessity 
for requisitioning in Bengal. I said that wc would not start something we couldn’t finish. 

• • 'Ihc Viceroy. 
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Casey’s visit to Pabna 
Diary, dt 10.8.1944) 


(extracts from R.G. Casey 


R.G. Casey’s Diary, p. 22 
[NMML] 


At^usl 10th. 


Slept last night in train at Ishurdi Junction, and met this morning by A.H. Chaudhury 
(D M. Pabna) and S.K. Sinha (S.P.). 
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Motored to Tebnia (halfway to Pabna) and made a speech to a group of local people 
Including Union Food Committees. The suggestion was made to me that we should nominate 
the membeis of the Union Food Committees. In this way we would get people who would 
work together and eliminate the bad local politicians. Although the democratic principle of 
election would then be missing, we would get bodies that would produce better results than 
at present; and anyhow, we will be blamed if the present Union Food Committees do not 
succeed in their work as every one believes that the District Magistrate could replace them if 
they were not doing their work properly. In other words, the D.M. is responsible in the local 
mind, and will be blamed if he does not replace people who are dishonest or who work onlv 
for party ends. 

Motored on through Pabna to Salgaria and inspected Government rice godowns, again 
run by a number of local merchants. Good, dry storage again. 

Inspected the Pabna Sadar Hospital (shown round by C. Baneiji, Civil Surgeon) — then 
the Pabna Silpa Sanjibani Co.'s knitting mills using British automatic knitting machines and 
turning out what appear to be very good singlets and under clothes, largely for the Army. 

llien visited the E.B. Technical School, which is the best I have seen in Bengal - a pan 
from Barber’s School at Faridpur which is on different lines. 

'ITren inspected the Police lines. 

Had a number of interviews with local people in the Circuit House before lunch. 

Although the Bengal Volunteer Group' is said to be strong in Pabna, the leading local 
pcoole had never heard of it. 


I. This refera to an underground revolutionary group who were followers of Subhas Bose — Ed. 



Casey’s talk with Braund: Extracts from 
R.G. Casey’s Diary dt 11.8.1944 


R.G. Casey’s Diary, p. 23 
[NMMLJ 


August 11th. 


I saw Braund, on his return from trip to Bombay and C.P. where, he says, there is in fact no 
total procurement at all. He outlined the way his mind was working as regards his committee s 
report. He welcomes Aldridge’s presence here. He thinks probably a total of 7 Chief Agents 
would be advisable. He spoke of the possibiliy of asking G. of I. to accept the responsibility 
for full feeding of Chittagong District (about 80,000 tons a year) — all hy sea — and to ration 
the District fully. He believes that there are many too few rice mills fib Bengal. We shoul 
aim at milling one million tons per annum. 


<»• 4 » 
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Q^, Evidence of O.M. MarUn, Famine Commissioner 

UV7. before the Famine Inquiry Commission - (extracts) 
dt 12.8.44 ' 

Nanavati Papers - Vol. II 
[NAI] 


Present: All Members of the Commission. 


Calcutta, dated, 12th August, 1944 


Serial No. . . . Mr O.M. Martin, C.I.E., I.C.S., Famine Commissioner, Bengal. 


1. Chairtnan. What are you, Mr Martin? They call me I amine Commissioner since the 
end of September — September 26, 1943. 

What were you, before tliat? - I was Commissioner of the Presidency Division. 

3. And therefore in close touch with famine operations? — I had to give ordinary' relief in 
many areas. One was the cyclone affected areas in 24-Parganas, other was the Kandi 
Sub-division in Murshidabad. 

4. Your were in charge as Commissioner of the Presidency Division then? - Yes, and as 
such I toured in those areas 

5. Can you tell us what is in your note which you say you have sent to us but which has 
not yet reached us. The note begins with the unusual features of the distress which you 
have already heard about. 'Fhe first place to give trouble was the cyclone affected areas 
in 24-Parganas. 

ITiat place I visited at a very early stage in 1942. After tliat the responsibility for that 
particular area was taken out of my hands for the time being by the appointment of 
Mr B.R. Sen as Additional Commissioner of the Presidency and Burdwan Division with 
authority to control and supemse famine relief in the cyclonc-affected areas in Midnapore 
and 24-Parganas. 

6. So y6u passed out of the picture then? — Not exactly. I ceased to have responsibility for 
the time being but as soon as Mr B.R. Sen’s appointment ceased — I think it was in 
March or April 1943 — I had again to look into famine relief operations in 24-Parganas. 
But I could not go down to the affected aiea: because I could not get a launch which 
had all been commandeerc • by the Army. 

7. And that restricted your movement as Commissioner? — Yes, to a large extent. 

8. Did you form any opinion as to why in tlie early months of 1943 trade dried up? — I 
think trade dried up owing to a variety of causes. One was hoarding which was due to 
either scarcity of actual food or to apprehended scarcity. 1 hen was diere control which 
tended to dry up trade. 

8. I think control had not been going on in the earlier part of 1943? — Control had been 

going on for all the time from 1942. n r j 

1». It was withdrawn in October, 1942? - I have forgotten the exact time but you will find 
that in my note. There was still a maximum price which, however, was not strictly 
enforced. There was other things which I have not got in my memory at present. 
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12. The trade did dry up, you think? - Yes, to a very great extent in spite of the anti-hoarding 
drive. 

13. But that came into force in June, I think? — Yes, it dried up trade very much - that is 
the impression I got 

14. Do you think anything was being done to keep trade moving in February, 1943? Inhere 
must have been plenty of rice about then which had not disappeared. There was plenty 
of rice about but the people who had it were hoarding it in the expectation of a further 
rise in price. There was great speculation going on. 

15. Was there any drive to collect rents, revenue, agricultural loans, debts to co-operative 
societies? — As far as I can recollect there was no big drive at all beyond the usual. 

16. Was there no real attempt made to compel the cultivator to pay up his dues? — rhai 
was proposed by Mr Pinnel and myself but it was not acted upon as far as I remernbn. 

17. Do you think anything could have been done to open up trade. If (he hoarders had any 
reasons to believe that prices would fall they would have released their stock but as long 
as there was any chance of increased profit by hoarding, they would not do so. 

18. Did you create the impression that prices would fall? — We could not create any such 
impression. But I think we could have created that impression in one way, and tliat w as 
by importing rice from outside. But Government were not getting rice from outside ai 
that time. 

19. You think that was the only way that would have brought about a fall in prices.'* — I Ikii 
was the only way to get rice unloaded in the market at certain points, particularly m 
Calcutta. 

20. Mr Ramamurty. Was there not a complaint lodged about rice which reached Cakuita 
but which was not used for any purpose what so ever — that concerns the Civil Supplies 
Department who will be able to tell you about that. 

21. lliere was a complaint that large quantities of food that reached Calcutta were not 
distributed. They were simply wasted. Was it so? — I cannot go by rumours. Whai ihc 
correct facts are, I do not know. 

22 Chairman. Why did village charity dry up? — Village charity dries up when then* is 
scarcity'. 'Fhat has been the normal feature during famine. 

23. But there was no real scarcity of rice? — 'Fhere was local scarcity owing to stoppage ol 
trade. 

24. Why did not the cultivator in the village assist his brother who was not so well-off as 
docs in normal times? — They did so in certain parts but in other parts they did not. It 
is a psychological factor which it is difficult to assess that charity dries up during famine 
and requires special stimulation to make it flow. It has something to do with the rist^ in 
prices of food articles. 

25. How is it that village charity dried up when there was real distress? — Because, althongli 
in normal times village charity does support a certain number of people, that seems too 
have broken down entirely where there is scarcity of food and consequent rise in prices 

26. But there were people who had rice and who could give in charity?;— The idea was tliat 
people who had rice did not want to give it away as charity because it had become a 
very valuable commodity. People who had not got so much, hung to it because they 
would not be able to get it at all if they parted with it Charity In villages is usually in 
the shape of musthiviksha. Rice became so valuable that it could not be parted with an 
naturally charity dried up. 
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27. 

28. 


Would they rather see tlieir fellow brother die instead of giving a handful of rice? - That 
was the fact, bir, as far as I could see. 

Is Aere anything special you would like to tell us? The first urgent problem I had to 
undertake was to dea with Calcutta. Swamrs of diseased and starving people who came 
into Calcutta stopped there. As the problcMii became acute I wrote to Mr B K Guha 
who was at Burdwan asking him to come and look after the Calcutta relief, as my Deputy 
Director. I wanted to be free to tour extensively. He took charge ol Calcutta relief and 
his evidence would be very useful. I practically left Calcutta to him. He is very experienced 
in regard to relief work. 'The relief of Calcutta was done by the honoraiy organisations, 
who used to get supplies of foodstuff from the Civil Supplies Department and distributed 
them all over the province. Before Mr (jiiba came I called a meeting of the leading 
representatives of those oiganisations in order to get tlieir opinion as to how best wc 
could work out our policy. I hey were two opinions. One opinions wns to clear Calcutta 
of these desUtutes and the other was ‘'Hiese unfortunate people are starving. They come 
here to get food. We cannot drive them aw'av’. 

Government previously had differ ent camps outside and in Calcutta. Those people did 
not know where the camps were. 1‘eople wen* coming from 21 Parganas and Midnaporc. 
'I'hey made use of the refugee camps constructed in different areas. 'Hie first thing for 
me to do was to get shelters in Calcutta foi these people. These star\ing people could 
not be taken off the streets without making arrangements for their shelter. I wanted some 
place in Calcutta. Hospitals w^ere not suflicicnt and also poor houses and shelters did 
not provide treatment. 

The next thing was to get camps in the direction of their homes. rhe*e will be less 
trouble in putting people in camps if the camps were started in die direction of their 
homes. Most of the people came fron* ;be south. In doing that I asked the collector of 
the 24>Parganas to take up this matter b.- ausc* it was his area. 


The other thing I had to do was that I w^oiild not send anybody from diese camps to 
the villages before arrangements had been made in die villages to feed them. A number 
of feeding camps were started in the villages from which they came. 1 hese shelters and 
poor houses had to be made not only in the 2 1-Parganas but also intermediate camps 
between Calcutta refugees and their homes had been made in Midnaporc*. I here are 
still camps in Midnaporc. They did not work \ ery well at first. 

When first, we did not get hospital accommodation for housing these people, the Calcutta 
Improvement Trust came to our rescue. Big buslce areas w’e got for shelter purposes. 
The heart of Calcutta was i’ e base of our opeiations and this is, I think, still gning strong. 
The other trouble was that these people did not want to go into shelters and some force 
was therefore necessary. I had agreed that we w'ould not use die police unless forced to 
do so and that we would use the minimum amount of force. These people were taken 
off the streets and taken to food kitchens. 'Fhere they got two good meals a day and also 
got clothes. But they kept running away. We kept on at it and gradually other poor 
houses became popular and then they became too popular. Besides tha^ 
started, similar work was begun by honorary organizers like die Ramakrishna Mission 
and gradually hospital accommodation became almost sufficient. I canhot say w e er 
it was quite sufficient at the time of a famine. Eventually Calcutta was ^r y ^ ^ 

was pracUcaUy noimal by the end of November. The Governor would not believe me 
when I told him this. He said the figures showed that Calcutta had not been cleared. 
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Figures of pick-ups from streets appeared to indicate that it had not been cleared. But 
for every one person picked up, three or four ran away back to their homes. 

29. To their homes or to the streets? — To their homes, the fact was that the aman crop was 
m. They found a good crop on the ground and they ran away back to their aman crops 
Right at the end of November that was a determining factor. The crops cleared the 
streets for us more than our actual operations. People started to go back. Mr Uewellin 
District Magistrate, 24-Parganas, did the job very well. That was all about Calcutta 
operations. . . . 

[Omitted: Questions is from 30 to 46 — Ed.] 

47. Are they still full?* — No, The hospitals are by no means full. To the best of my belief 
improvement in public health is very slow indeed. ITie number of people in die poor 
houses did not go down. We had to start poor houses all over the place. In no other 
relief operation in Bengal had we to provide such a vast amount of shelter as at present. 
The poor houses had to be started all over the place. You would find everywhere niassi^ 
of starving people and you had to set up shelters. We had to set up a medical department 
and obtain an enormous amount of camp hospitals equipment. We had no propn 
arrangements on which to found that system. Practically all the hospitals in rural :ucas 
were in a moribund condition already. ITie whole medical department was never undci 
the control of the Government. It was entirely in the hands of the local committees. We 
Lad to take a very badly organised show and we tried to bring it on an elhcient basis 
Exactly the same remarks apply to the public health organisation. It was in a ven 
inefficient state throughout the province and the standard of pay was very low and, 
therefore, there was an enormous increase of disease. We cannot deal with a wholesale 
famine like this unless there are good airangcments. There should be a {permanent system 
of poor relief, a properly organised system of public health, and properly organised 
system of medical relief. If you had a system which was efficient in normal times, >oii 
can expand it for coping with extraordinary' times. Ordinary administration is utteilv 
inefficient so far as medicines and supplies are concerned. What I could do was to open 
more hospitals and poor houses and spend as much money as possible. I take tlic view 
that appointment of a special officer to take charge of relief operations is necessary 
People were then dying in thousands. 

48. Chairman: lliere was no special officer in charge before you were appointed in September 
1943? — I was supposed to look after the Commissioner and the District Magistrates lo 
see that they did their jobs well, I ma^ make my position clear. I was never put in charge 
of relief operations. I was purely an inspecting officer and I was supposed to sec that 
the other officers did work properly. I was additional member of the Board of Reveniit* 
and I was given no responsibility. In spite of that I assumed a lot of powers which I had 
not got and I carried on. 

49. Who was in charge of Calcutta Relief before you were brought in? ^ It had been done 
by the Revenue Department They had a Relief coordination OSictr. 

.50. What was his position? — He is A^istant Secretary to the Revenue Pepaitment He is a 
special officer. He was in charge of relief in Calcutta. When I heard 'ihat I was to do this 
job I proposed to put Mr Guha as my deputy and it was agreetl to verbally I, 
therefore, carried on like that Mr Guha’s position was that of my deputy. It did not 
matter because his main job was to keep together all the different honorary organisations 
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51. 


n^S J ‘" ‘‘ *« friend 

° n^ ^ 7; 1 ^ ^ ‘niportant thing in Calcutta because he was the most 

mflueabd man m Cdcutta at that Ume and he had big relief organisation. The first thing 
that I did was that I conunued my policy in Calcutta of giving relief and then I went 
out. I went to Dr S.P Mookerji and asked whether this policy was right and he said that 
it was all right I was lucky in getUng Guha. My policy was to get in touch with influential 
peopb I must confess I was not able U) do very much. 1 gave advice to district officers 
and did inspections. When the Army came in something was done. 

The Army came in and gave transport. Why did not the idea of getting some organisation 
appeal to the Bengal Government before? It will be for the Government people to 
reply to that . . . ] 


[OmitUd: Question by Dr Aykroyd — Ed.] 

53. Chairmam Control over tlie district Board staff? - Yes. After the Military took over the 
control of the Public Health staff, the sUmdard of medical relief and public health 
i.fTiproved. Dr Aykroyd knows all about that. When I took over, the Surgeon General 
was ill. When he came back he worked like a prodigy and started camp hospitals all 
over the place. But Surgeon General had under him a most disappointing crowd. The 
trouble was that we had not got efficient Civil Surgeons and Sub-Assistant Surgeons 
except in one or two districb? 'Ihey were to tell you the honest truth ~ a hopeless lot. 

54. If there should be another — I hope you will not have it — if there should be another 
outbreak, they will never deal with it, unless you have a really efficient foundation of 
medical and public health services; — 'Fhat is quite so. And you will never run the Public 
Health and Medical Services efficiently unless you provincialise them: that is my opinion. 

55. It is a very definite reversal of all past pc?: y "Fhe policy of making the District Boards 
responsible for public health administration, has been there for many years? — In every 
branch of the administration now die tendency is the other way — centralization and 
direct control by Government. I am going to be Commissioner for Post-War reconstruc- 
tions and as I am trying to work out the plan, I see the general trend is towards much 
more Government control. For instance, we have town-planning schemes under con- 
sideration and housing schemes for the poor. Now under local bodies you can get nothing 
done to improve the housing conditions. It is no use depending on the Calcutta 
corpbration. In the past the policy was to provide people for opportunities of training in 
locJ self-government. But it is now recognised - even Government have recognised it 
-- that there should be incr. ^sing Government control. For instance the Calcutta Im- 
provement Trust Act is .being extended to Howah and they are putting in charge of the 
Improvement Trust the execution of the Howrah Drainage scheme. Ihere is no reason 
why the Improvement Trust should look after the Howah drainage and not look after 
Calcutta drainage. And also when you come to the town-planning and construction of 
housing for the poor, if you want that efficiently done, will have to put another adhoc 
housing trust separate from the Calcutta Corporation. 

5(). Your view is that local self-government has broken down? — That was clearly long ago. 
It was merely a question as to when we are going to recognise it and take action 
accordingly. 

57. Do you think that the famine has been — an eye opener. 

M. NanavaH: Had you many District Boards suspended? - We nearly always had one 
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or two suspended — or rather they were put in charge of the District Magistrate as 
Chairman. That usually does the trick, but it is not quite satisfactory. 

59. Chairman: Why do you think district Boards failed? — There are several reasons; one i.s 
that the Chairman is a non-official and he very seldom exercises any effective control 
He is very often surrounded by rather lazy men. Secondly, he is immersed in local and 
party politics. He comes as Chairman as the h(^ad of a party, rather to please the party 
The third reason is finance. And the fourth reason is corruption. Finance is rigid. The 
expenses of the district boards are going up, whereas their income remains constant. The 
other thing is, to be perfeedy frank, corruption in all local bodies. Of course there aif 
e.xceptions where you have a really good Chainnan who works well. 

60. Do you think that because the local authorities were not rich enough to be able to cmplov 
first class officers as Secretary, District Engineer, District Health Officer, the District Boards 
have failed? — My experience is that, more often than not, efficient men are not taken 
Ihey will put in one or two of their relations or one or two of their own party men. 

61. Sir M. Nanaoati: Do you think that for this state of affairs in the District Boards the 
Provincial Government is free from blame? or do you think that the Provincial (jovem 
ment can effectively check such evils in local bodies? — The Provincial Government h.i.s 
got this advantage, lliey have got a permanent civil service, and particularly an all India 
Civil service, which in the old day's could resist certain influences: I think that powei oi 
resisting is being sapped now. I have got so fed up with the Municipal and district boards 
'hat I did tender my resignation on the ground that politics is becoming mure important 
than administration and I did not think could usefully serve such a Government as th.n 
of Mr Fazlul Huq’s Ministry. Certain of the officers have been kicking hard but how 
long this kicking will go on I do not know because it does not pay to kick and most ol 
the officers feel that if they want to get on in the service, they should please the Ministers. 

I am only kicking because I would not care if I retire, and so I kick. Another person 
who IS kicking very hard is Mr Pinnell. He is a very strong man against this theory that 
political considerations should predominate administration. Administration is one thing 
and politics quite another thing. That is my view. I hit particularly when personal and 
political ends are to be served, when appointments and promotions are made on politic al 
grounds. These things I hit. I would aJways resist them, but the Ministers do not like 
these things to be resisted. 

62. You mean some of the District Officers did not function properly? — That is correct, it 
was always the same, one officer is good and another is not so good. It is very largely 
a physical matter, because some officen can stand more strain and otheis cannot. 

63. Chairman: Some of the district officers did not do as otheis, that was not due to any 
political trouble? — No But when you go into the Secretariat you get this type of officer. 
What 1 meant was that we were very hard up in 1943 for good cMstrict officers. 1 had 
some veiy good S.D.O.’s and the demands made on them were extaordinarily high and 
1 hope the Commission will examine some of them, because they |vill be in a position 
to tell the story better than any one else. 

64. Mr Ramamuity: Have you any Relief Commissioners? — None, except Mr Sinha an 
two or three officers. 

65. Chainnan; Your business was to supervise die Commissfoners? — yps. 

66. Ramamurif. Was there any special allotment for rdief work? — No, the emergency was 
so bad dial the usual financi^ procedure broke down. 
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67. J^ve you any idea as to how m^y people received relief from the relief o.eraUon? - 
The figures are in the Revenue Department who can give you all the figures 

ti8. Have you *dea « to how far members of families were separated Irom one another? 
_ In Calcutta this did happen in particular. There were two kinds of dispersal. It was very 
common whenever there was a case of dispersal that people went in different d.recUons 
when some persons were separated from their relatives. In Calcutta people were very often 
picked up from the food kitchen centres and brought to the poor hoasr-s. There some 
woman would complain that she had lost her child and tlrat her husband had gone away 
When we picked up people under compulsion it very often happened that some persons 
were separated from their relaUons. What w<- did in the end was to set apart one poor house 
in Calcutta to which we sent all the people who were separated from their relatives. Such 
persons were sent to that particular pooi house and when they were there they picked out 
their lost relatives. Besides if anybody in the street said that his daughter oi wife was lost he 
was told to go to that particular poor house and find her out. ITiat was a veiy simple 
arrangement. Mr Guha will be able to tell you about that. 

til). H.ow was relief given to Uie people in the districts who had lost their property and who 
were too weak to work? — You will sec that tliey were mostly women and children and 
there are two kinds of relief given. One is food kitchen but the other is the poor house 
system which was turned into work houses. We started with the poor house. We had to 
collect these people and give them shelter and we found it was demoralising to keep 
them idle when they could work. We started little industries — light work — like 
basket-making, charkha-spinning, paddy husking, etc., and made the relief conditional on 
work. ITiat was first introduced on a big scale in Faridpur by Mr Karim and it was then 
spread to other places. ITiat was our method of dealing with tlie alteiTnath of famine. 

70. When did you begin this w^rk? — ALiMr the end of Februaiy when my post was 
terminated. 

71. By that time did you feel that the villages w'erc reverting to tlieir old economic conditions 

— people getting back their land and their old cattle.'* — Before the end of Februaiy there 
was a lot of improvement in the famine condition and we were concerned with the health 
of the people. Our task was confined to hospital and public healtli movement and to 
looking after orphans and widows. Able-bodied people were of course already m a better 
condition. 

72. Chairman: They were in great demand. I suppose? — Yes, As soon as the haivest started 
every able-bodied male was earning a very big ^'^age and was very happy. That stopped 
the horrible sight of the latte, part of last year and we did no more see people walking 
about as skeletons. So we had to start relief work in a different way. 

73. Mr Ramamurty: Who is in charge of it? — 1 tliink there is no special oflicci in charge of 
it? — It is being done by the district officers but they have got a Relief co-ordination 
Officer in Calcutta still. The Revenue Department may be able to tell you what the 
present position is. Nobody succeeded it in any case. 

74. Roughly speaking, so far as you can estimate, can you say how many peop e were e 
in the poor houses as derelict able bodied people and as sick and helpless people. - 
The Revenue Department can give you the number of people in the work houses from 

day to day. n \ ^ 

75. Sir M. Nanavatt What was the distance from which people were coming, to Calcutta. 

- It is difficult to say. People came from different places. A lot of people came from 
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Contain. They had to cross rivers and they must have come by boats and it took them 
weeks to come to Calcutta. 

76. How were they fed on the road? — 'fhey starved on the road and they took wherever 
they could get something from the relief kitchen on the road side. 

77. llien some people came without any food for several days? — Yes, and it was a horrihle 
sight They came mainly from the south and the south and the south-west, namely, from 
Howrah, Midnapore by various routes and from Diamond Harbour in the 24'PargaiuLs 

78. How could they come by boats when they had no money with them? — They managed 
to cross rivers by ferry boats, ferrymen usually took pity on them and ferried them to 
the other side. 

79. I take it that all that you have said is about Calcutta. What were the conditions in tlie 
bigger towirs in Bengal districts? — Wherever there was distress they flocked into the 
towns nearby for food and similar arrangements of food kitchen were started. 

80. Who managed the food kitchens? — Usually local committees looked after them 
Distribution of food in most cases was done by those committees and the District 
Magistrate helped them to get foodgrains. Generally speaking, it has all got to be run 
by local committees. Mr De, for instance, the District Judge of Dacca ran tlic relict m 
Dacca city with cheap canteen shops. 

81. K.B. Afzal Hussain: Did a lot of the affected people sell their things and cattle as also 
their property? — Yes, we got the information that a very large number of people sold 
their land in order to get food. 

82. 1 think the time is now opportune to bring them back to the land if it had been in 
mortgage. Where it was a case of sale the original owner could get back the land by 
applying to the Revenue Officer to get it back on payment of the price at which it liud 
been sold out Or, they can apply for the sale to be declared a usufructuary mortgage. 

83. 1 suppose they have not got any money. Do government give them money to get back 
their land? — They can apply to treat sales within a certain period as if they were 
usufhictuary mortgages and then apply to Government for loan. 

84. What about their bullocks and cows? — Help is still being given by the Revenue 
Department. They are still getting loans. 

85. Is the help effective? — I cannot tell you what is the position now. All I say is that very 
large sums of money were distributed as agricultural loans in 1943 . . . 

{Omitted: Questions 86-101 — Ed.j 

102. There are many people who have not got sufficient to eat. I agree that is the view 
generally accepted in Bengal. There is a large percentage of the population who starve 
for so many months in the year. 'Fhat is the normal state of things. It is very difficult to 
say the exact figures as to who gets sufficient food at certain times of the year. 

103. What are the chances of removing that, with the present population, and the present 
amount of land? ,— There are two things to be done. One is yott have to get more 
people employed in industry. Secondly, you have got to see that the existing land yields 
more. Another important thing is how to check ^oo rapid increase in the population. 
Disease is a very big factor which reduces energy of the woriter. StofS malaria. Wherever 
you will find malaria is present, the people do not or cannot work hard. 

104. Do you think there is likely to be change in the next 5 years? — I ani not hopeful about 
that. There are many things to be done before you can do that 
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Do you think a^y revoloOonan, change u nece»sa,y? - it you had an o,g-a„i,ed ayaotm 
of poor relief. I have dealt m my note with dial aspect of the matter* Ihere I 
que^ion of recW recurtty. The titing which wc should aim at is a simple swtem of locd 
poor relief. I Amk tt shou d be recognised tltat when a person is actually staning, can 
get no support and „ unable to worit, that pena.n should be enUtled to relief horn the 
.State. To my mind, that is the elementary duty of any Government of Beneal in this 
matter. 


Dr.4ykr.iy/: ft is surely a low deal? - It is a necesstty In lingland poor law. were iniUated 
as early as 1601 on ihe basis of which a social security .system is being built up. I wanted 
the same thing in India. In nocmal times the starving person should gel a meal on die 
condiUon that he works. I do not want to put everybody in a poor house. I want to see 
that every person who is able to work is given w(jrk in a home. In the ordinary way 
we give charity in India we should give food to one to whom w^e also give some work. 
When some women wanted food or reli-f my wiie used to ask her to do some sewing 
and then give her some food in letum. ihat is tlie proper way to give relief. Oive some 
light home work and give food in return. ITiat is the system w^hich can be arranged 
gi«.5ually by means of local bodies and you can have a supervisory arrangement. Some 
poor Law Commissioner should be tliere to look after the whole show and you should 
assume control over local bodies to see that tlicy do their job. 

MrRamamurty: In these times it is considerefl the duty of the Government to get enough 
food for all the population and distribute tliem equitably. When you agiec to that, 
cannot adequate production and equitable distribution of food be considered tlic primary' 
duty of Government in normal times.^ — 1 do not think it is necessary for (Juvemment 


themselves to undertake distribution of food as a saleable article in normal times. Why 
should they do a thing like that wiiich irad^- ran do much more efficiently and cheaply.'*. 
Is it not the duty of the State to .sec it is ? — Just as Government law imd order to 
see that disorder does not emanate, is it not one of their duties to see that people get 
enough food? — That is a primary duty which is recognised now that everybody gets 
enough food. I do not think that is done even in Russia. 

It is done in Russia all right. I have been in Russia for a montli and I know'. I, have 
studied it carefully. In Russia payment in the collective farms is strictly according to the 
work done. People are given free rations only when lliey are unable to work. 

But they give opportunity to work for people who can work? — To give people work 
and give food in return for work is die ideal . . . 


[Omitted: Questions 111-131 ~ L ] 

1 J2. Dr Aykroyd: With regard to the working of the charitable organisations during larnine, 
was that in general satisfactory? A lot of relief was done by charitable organisations run 
by Government. As a matter of future policy in famine time, w'ould you, from your 
experience of these times, recommend that a lot of responsibility should be entrusted 
to charitable organisations or that Government should undeitake die relief generally.^ 
- We cannot depend on charitable organisaUons enUrely. We can only use diem to 
supplement the work done by us. ITiey choose an area and they work in that are:^ 
leaving the other areas. They do excellent work in those areas. But you cannot depend 
on them to cover aU the areas. There is no general substitutes for Government re ie 
which are very useful to supplement. The actual running of big poor houses was manage 
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by those institutions. ITiey were very well handled. The work of Ramakrishna Mission 
was extremely satisfactory. 

i:?3. They worked mostly in rural areas? — Yes. They chose the area and said that tljoy 
would be responsible for a certain area. We financed and they ran the show vciy 
beautifully. 


I . Refers to hf>spila]s and pour house. 

‘i. B.K. Chiha and S.P. Mukheiji - both read Economics wjilh honours in Presidency College, CalruUd 
graduating in 1921. 
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, Evidence by Justice H.B.L. Braund (extracts) 
• dt 14.8.1944 before F.I.C. 


Nanavati Papers - Vol. IV 
(NAI) 


140. Do you think that Bengal's political troubles tlien had anything to do with the ifuul 
crisis? — No Sir, except in one or two very minor instances, and speaking by and Luge 
I do not think it has been handicapped on political grounds. 

1 11. You do not think the Ministry was so busy trying to retain its office that it was not able 
to devote full attention to the food problem? — No, Sir, certainly not. 

142. The first few months of 1943 were very critical for the Minisliy in Bengal, and the new 
Ministry came at the end of April — T would rather not speak upon that because I \\ a-s 
not here then. But I would like you to understand that, even though there are maueis 
about which you can criticise Mr Suhrawardy,* you cannot say that he did not take a 
full interest in the food situation. I know he put his heart and soul into the work 

143 to 62 — Ed.) 

163. Chairman: What about the Foodgrains Control Order? — I am upset about that. I’o put 
it almost in a sentence, it scarcely operated at all in Bengal. 

164. Do you believe that it is, if properly used, an efficient weapon? Yes. 

165. Do you think that attempts to contravene the Foodgrains Control Order were vMtle 
spread? — I think that is Ae truth. I think that some form of Foo(i|grains Control Order 
is absolutely indispensable, which brings us back to the whole iheoiy of enforcement. 
The theory, to my mind, is this — that you can never start to aAninister food wiilioui 
having an enforcement system. Whether you call it the Foodgrains Control Order or 
something else, an efficient enforcement system is part and parctl of it You can pas.s 
your laws, you can pass your regulations, you can pass orders; butjyou have got lo hav c 
some form of sanction to back it up. Unless you have that, no firm of administration 
will succeed. Therefore, you have got to have something. Evch If your foodgrains 
Control Order is being opposed, that does not mean that you cat afford to give it up, 
you have got to administer it; you have got to overcome diat opj^sition. 

166. I see that you are satisfied In your own mind that it is an efficieiSl weapon - I do not 
say that there are no cases of contravention of the Foodgrains Control Order, but 
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g^ly .p«dung =ven rf wc, 1 ,hodd 1 , is au greater reason why we 
should go on and have some irm adminislralion. 1 feel very stronSy about tiiat. betiuse 
hm been an outsumding failure in Bengal tha, drey ha™ no. S te Idmtn^L?^ 
whole system. One of the msUnces in which they failed is the Foodgrains Control Order 
I am sorry for being rather heated. I feel very strongly about it 
Why have they toled? - 1 have given the reasons in my memorandum.- I have tried 
in that memorandum to point out the difficulties of the Bengal Goveirmem, as well as 
their fjulure. In that memorandum I may be charged with being pieju-liced in favour 
of the Bengd Government. Now. I am rather going the oUier way and attacking them. 
You think they have made an attempt to enforce that Order? - They have not 
Because you cannot get the staff, because 1 noUce tliat the Government of India have laid 
it down in the most strong terms that an officer of the standing of the Deputy Inspector- 
General of Police should be in charge of enforcement of the Order? - May I teU you what 
they have done? 'Phey have appointed an officer to administer the Order. He is in charge 
of the whole of the Criminal Investigation Department of ffie Province plus the enforce- 
ment, not merely of the Foodgrains control Order, but enforcement generally, of every 
.dministrative food order and supply order in the Districts of the Province - the whole of 
the enforcement programme of the foodgrains Control Order, Rice Mills Order, enforcing 
of the district boundaries, the district barriers, the infringement of the maximiun prices not 
only of food stufls but of consumer’s goods under the Hoarding and Profiteering 
IVevention Ordinance of 1941^ He has an office in Alipore and I ask you to note, in the 
Directorate. And he has been given - I do not want to say more than this — a wholly 
inadequate staff. I have not got the actual figures here. I could get them. I have e.\amined 
them. And he has told me perfectly frankly that he cannot do it. 

I thought the responsibility of enforcing th»* Foodgrains Control Order was being placed 
upon the District Magistrates? — Only i:: this sense that, so far as prosecutions are 
concerned, they are treated as being responsible just as for any other prosecution. 

1 see the real preventive staff is under tlie officer in charge of the C.I.D.? — That is 
right. Sir. 

And he operates through the Superintendent of Police? — He is being given a police 
staff. But, Sir, it is entirely under the purview of tlie police at the present moment — 
which, I think personally, is wrong. I do not know whether you know die definition that 
is even in the Foodgrains Policy Committee’s Report (Control Order). I have got to 
find it In their enforcement section, I will look it up after lunch. They have put a very 
wide definition on enforcement as meaning all that machinery of Government which 


backs up the food administro.ion. 

Now the first point is that the staff in the Districts is too small. 

The staff in the districts is under the Collector? — Yes. The whole point of the foodgrains 
control Order is that it licenses the traders and it requires die traders to take out a 
licence to trade, the object being that, when they have taken out the licence, they have 
to make remitts of their stocks. Tliose returns are susceptible of being checked. You 
can see, if the thing is done properly, what stocks every trader is maintaining, md 
whether he is storing them or keeping them back from sale, at what price he is selling 
them, whether he is observing the price control regulations and so on ^ , " !■ 

is the one way by which you can maintain some contoct with what the hundreds ot 
thousands of trades are doing. In Bengal, first of all, those licences were issue as a 
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pure formality. Eighteen months ago anybody who applied for a licence got it, and a 
vast number of people who this time last year were dealing in grain used it to their own 
advantage. So the second point is the indiscriminate issue of licences. 

174. That was towards the end of 1943? — Right through 1943, from the end of 1942. 1 thi.ik 
you will find the Food Grain Control Order somewhere in this book. 

175. Did the Bengal Government issue their own order? — No. It was a Central Government 
order. The application requires that the applicant should state the ‘place or places’ where 
he is carrying on business and we have found in hundreds of cases they merely filled 
it up as ‘Bengal’, ‘Dacca’ and so on, with the result that there is no statement at all, of 
where the trader is keeping his stocks. The whole point is to pin the trader down to his 
particular place of storage, so that the inspector can go and see — what he has got. Yet 
you find them filling in ‘Bengal’, 'Dacca' and so on. That is another point I am repeating 
things I have heard from my own evidence from the Depuq^ Directors. In that respect 
it has become worthless. Govenunent does not know where the man is trading, where 
he has got his stocks and so on. 

176. You do not know where the stocks are and how much stocks there are? — No. The oihei 
point is that returns are not submissive. Our information is that it is most inefficiently dune. 

177. Is it because the staff is too small? — Y'es, because the staff is too small. Even when 
returns are made, there is no check and inspection. We feel that this Control should 
be tightened, and, until it is done, we shall not make very much progress. I have st^en 
the officer in charge of the Calcutta enforcement. He was a Sub-divisional Officer. He 
told me himself that none of his officers know much: they had no training in it at all, 
and it is quite impossible to ‘enforce* in that way. We feel first of all that this enforcement 
branch should be very much enlarged. It should be a Department of Directorate. And 
there must be something like a training 'centre for the technical work. And the licensing 
and returns system must be installed in every district 

178. Did you enquire how they work in Bombay? — We did not specifically enquire, but we 
asked general questions. However, the main point 1 want to make is that you have got 
to put some sanction behind your food administration. The Food Grains Control Order 
may have to be redrafted, but it is one of the best sanctions you have got for keeping 
control over commodities. 

179. What about the distribution of rice? What guarantee is there that it does not go into 
storage by people who should not store it when there is a deficit? — The first thing is 
that it should come into the hands of the districts authorities and be bought in by the 
Government I take you back to Dacca. Owing to the breakdown between Bakarganj 
and Dacca no fewer than fifteen lakh maunds had gone out of Bnkaiganj. 

180. Smuggling is very difficult to prevent — It is one of the greatest problems. A very big 
question arises. Is it better to have an ineffective barrier than to have none at all. One 
of the things we are considering is whether in an area like Bakarganj Faridpur, Noakhali, 
Dacca, Mymensingh, etc, etc., it is not better to put your circle optside Uiat and allow 
free trade inside and not to pretend that you are having barriers. , 

181. From my own personal knowledge of the area I tan say that a ban#r is an impossibility. 
— That is what happens. It is worse than that because there is a grpat deal of corruption 
which is lowering ffie food morale of the people ... 

i . Bnuind’s memonndum is to be found oi ihe Namvail ftfieis. See Docs 72 ft 73 and Doc 24 in Qiapter Xn 
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Evidence of L.G. Pinnell (extracts) — dt lv5.8.1944 
before F.I.C. 


Nanavati Papers - Vol. II 
|NAI1 


16. Chamnan - There has been one complicaUon. during the period of statutory prices the 
prices fixed were very different from the actual prices? - That was so for a short period 
For a short period, from about July/August 1942 unUl probably about November/ 
December 1942 the controlled prices being reported were quite out of touch with reality. 
But certainly from January 1943 onwards, I think, price reporting were fairly systematized. 

17. ITiroughout January 1943 you had again indirect price control, because there was a 
threat that anybody who bought paddy or rice at prices higher than the maximum fixed 
for agents was liable to have his stock requisitioned; I referred to these figures recently 
and indications were quite clear that they were not reporting purely controlled orices. 
In other words, on the face of the figures, the prices appeared to be actual. I have quite 
recendy discussed this with an Indian Officer, from one of the districts in question, who 
said that the figures could not possibly be correct and they could not possibly buy rice 
at that price in this district at that time, speaking of January/February 1943. Against that 
there is the fact that we ourselves were buying rice within tliesc limits at that time. I 
think the lact is there was a great deal of local dislocaUon and shortage in local 
distribution, and consequendy a particular town or a parficular bazaar prices in a week 
during a month would shoot up, aldiougn i' might be possible for us to pick up contracts 
from the same districts even at a lower rate. 

18. You have got those prices? — Yes, Sir. 

19. You were in charge, first of all of the boat denial policy between April and August 
1942, then you became Director of Civil Supplies from August 1942, to April 1943? — 
From August 1942 to May 1943, technically. Actually I was on leave for a month from 
April and for six weeks in February-March 1943 was engaged on preparing the Calcutta 
Radoning plain. 

20. So your direct knowledge, of what happened is limited to that period, of 1942-4vk Then 
you went as Commissioner Chittagong from May, 1943 to September 1943 and then as 
Presidency Commissioner h .-m 'September 1943 to March 1944. Shall we take up the 
denial policy first? You have given us in this printed memorandum facts and figures 
and the conclusions you seem to draw are these: ITierc was no serious adverse effect 
on cultivation? — I have no evidence of that either at the time or since. But I have seen 
it stated. 

^1- But it had certainly an adverse effect on the movement of foodgrains throughout that 
area. In fiict the memorandum says ‘it throtded down trade into that area . That is, the 
stuff in the areas could not move? — it had less tendency to move? — It had less tendency 
to move because very little was going in. 'Fhe foodgrains trade being to some extent 
reverse trade, if you throtde down what goes into the area the natural tendency is to 
throttle down what is inside fiom coming out 
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22. Throttling down trade into the area was the effect of the disappearance of the boats'’ - 
Entirely. 

23. Throtding of trade in foodgrains out of the area was also due to the disappearance of 
boats? — Yes. The effect of that was perhaps more serious In 1943 than in 1M2 because 
I believe the movement of paddy out of Bakarganj was not so heavy during the latter 
part of the rains, as during the early months of the year. 

24. 'Fhc throttling down of trade into the area was due to the disappearance of boats'* 
Yes. 

25. So that the throttling down of the foodstuff within the area was due to the disappearani e 
of boats? — The effect of that was perhaps more serious in 1943 than in 1942. 1 beii(;ve 
that the movement of paddy, certainly within Bakarganj, is not so heavy during tfjc 
latter part of the rains as during the early months of the year. On the other hand in 
1943 the boats were scarce throughout the year, and it is quite possible that the eflccis 
of transport were more serious in 1943. 

26. From the point of view of the province? — Yes, than in lf)42. 

27. Those areas are the surplus paddy areas? — Bakarganj, Khulna and 24 Pargana^ 
(Sunderbans) are heavily surplus areas. 

28. And of course Midnapore in normal times? — Yes. 1 would also add Orissa because 
though we have no figures, there is evidence of considerable boat trade from Orissa ii[) 
the Hooghly to Calcutta and possibly to mills in West Bengal. 'Fhc whole of that was 
killed. 

29. It comes up the coast? — Yes. It has been mentioned in the reply regarding statistics, 
but we have no figures. 

vK). And the third fact that you have mentioned is that it encouraged cultivators to hold on 
to their foodstu£b? — That is my vietv: it will be contested. Hie substantial cultivator 
could have done a good deal if he had been prepared to part with a little bit more 
than he did. 

31. \Miat was the effect on fishennen and the supply of fish? — Very serious. 

32. Fish is a very important article of diet because the Hindus in Bengal do use more iish 
than elsewhere. What is the effect first of all on fishermen, river, and deep sea fishermen, 
and the effect on the supply of fish to other parts of Bengal? — I think the effect wa.s 
most serious on the deep sea fishermen. Deep sea fishing off the coast right across to 
Bakarganj and Khulna and the open Bay of Bengal is carried on by Chittagong fishermen, 
not by local fishermen: and their operations were completely stopped. 

33. You have no idea of the numbei of fishermen affected? — It could be obtained because, 
in the last few months, there has been an effort to reorganise the deep sea fishing. We 
have no figures here but, I think we can get them from Chittagong. I would suggest the 
best evidence would be that of Mr Meinnemy, AddittonaF District Magistrate of 
Chittagong as he personally was at great pains to reorganise the fiishing industry. 

S-i. I am going to Chittagong so that he can be asked to have the fcformation ready when 
I arrive? (witness undertook to do so) — The hilsa fishing above Clandpur was completely 
un-interrupted. I would find it very difficult to estimate how bit our system of permits 
was effective below the denial line: I would find it very dlffictit to estimate the exact 
degree of fishing and how fiw we could allow them to functioiL But certainly fish was 
not particularly short in 1942, at least in Calcutta. It was only'during 1943 and even 
later that the fish shortage has become so marked. My own estimate would be that e 
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effect of fishing was much more serious in the Chittagong area: the effect on supply was 
much more serious there. * ^ ^ 

These fishermen were naturally deprived of their livelihood? - They wer. deprived of 
their livelihood: they were compensated handsomely for the loss of eamings up to about 
3 months income. ITiat is generally speaking the maximum. But it is difficult to say the 
way that it worked out, because it is probable that the big boats belonged to matbor 
fishermen, that is, the head fishermen, and who actually got the coir.pen^ation for the 
boats, is difficult to say. In other ca.ses the boat would belong to tlie ^^hole family. I 
think the experience is that certainly something more is needed now to rehabilitate 
them. If they had the compensation, they spent it on keeping themselves alive: they 
probably had very little opportunity of investing it in land and subsequent experience 
has shown that the boats in some cases have got to be given back to them: They cannot 
possibly buy those boats back. I think about January or Febiuary last, orders were issued 
governing the restoration of boats to hshermcn either at concession rates or on loan or 
as a free gift. Summing up, it would be fair to say that, whatever the effect on supply 
in the districts of Kliulna, 24 Parganas, Bakarganj and Tippera, it completely broke the 
economy of the fishing class and that can only be restored by free gifts of boats of 
Government loans or by concession rates of tlic sale . . . 


\O 7 nitted: Questions 3() to 71 •*“ Ed.] 

Can you give us some kind of the psychological effect on Bengal in general of the fall 
of Burma and tlie anticipated invasion of the Japs? — I think 1 should perhaps begin 
by pointing out that in March or April, 1942, the Central Government sent down what 
was called a ‘Mission to East India' and the purpose of that mission was to try avoid 
chaos in the event of the evacuation of Calcutta. It was then expected that circumstances 
might arise when it would be necessan to save what could be saved from wreck, 
especially in the way of key industries, and ordinance factories. In fact the railways had 
already begun to move some of their key staff and offices and created a good deal of 
panic in so doing. ITicn in order to prevent complete chaos, the Central Government 
sent down this Mission with a view to co ordinating the possible evacuation, lliat will, 
of course give some idea of the view' taken at the lime of the possibilities and the feeling 
in Calcutta. I was not in Calcutta during the Christmas of 1941 but I know that, at that 
time before Burma had actually fallen the trains leaving Calcutta were crowded beyond 
capacity with people trying to get away. 

People were making frantic efforts to get aw?.; from Calcutta and to get their valuables 
away. Large numbers of merchants and traders also left and I w'as told that the ordinary 
shop commodities in Calcutta could be bought for next to nothing. Tliat was towaids 
the end of 1941. When I returned to Bengal myself in April, 1942, there was im 
atmosphere of tenseness and expectancy in Calcutta. Calcutta w'as very largely empty. 
Houses were vacant. Bazaar shops had very largely moved off and a great deal of the 
population had gone out. In May 1942 there was a continuous ‘sUuid to' for one whole 
night and as many buses as was possible in Calcutta were collected and driN cn on to 
the maidan In order to prevent an airborne landing by the Japanese. Though nodiing 
actually happened, yet that was the action taken. 

I myself took my family to Daijecling. When we arrived tliere one resi ent o ^ P 
said they were glad to see my family brought there because it made em ee s e. 
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Daijeeling itself was considered as not being out of danger of being cut off by Japanese 
invasion. 1 am giving a few actual facts. Families of Government officers were ordered 
out of the coastal and exposed districts in May, and necessary allowances were paid to 
Government servants to permit this separation. Valuable records were removed from 
southern districts of the province to safer districts in the north. Many other articles also 
were removed. I am quoting all these items only to indicate the effect on the general 
population. The generd impression was that nobody knew whether, by the next cold 
weather, Calcutta would become the possession of the Japanese. I do not think there 
was any great panic prevailing in Calcutta after the unwanted people had been removed, 
lliere was little panic in the Districts, but there was a great deal of confusion. Transport 
was vcr>' unpunctual, choked up and very crowded, and the area north of Chittagong, 
in Noakhali and Tippera Districts was just like an active theatre of war behind the front. 
It could be compared with what we saw in France in the last war, except that there wa.s 
no fighting but there was anxiety. Labour was fetching fabulous prices. Frantic demands 
w’cre made on the Collectors to get large numbers of labourers. After the first air raid 
in Chittagong the position became so much worse that the Commissioners efforts lo 
keep down rates of labour had to be abandoned. There was a considerable number of 
coolies killed in that raid and nothing but high money could get them to work, lliere 
was not very much panic noticeable among the cultivators, but there was a general 
atmosphere of tenseness, and very great stress. I1ic burden thrown on the distiict stall 
something quite incredible. In the case of one sulxlivisional officer (he could hv 
examined) I know he had to evacuate about 19 or 20 villages within 48 hours. He did 
it with expedition. I think it was afterwards discovered tliat it was a mistake, and it was 
really only wanted to evacuate some 6 or 7 Villages, the remainder being required lor 
a defence zone. That is a particular example of the kind of burden that fell on the 
district staff. This sub-divisional officer is Raishahib Maitra formerly S.D.O. of Fcni, and 
recently S.D.O. of Chuadanga. I should draw attention to one thing which is important 
There was a continuous stream of refugees arriving from Burma. They were finding 
their way down through Assam, after the initial influx into Chittagong, and they were 
moving into the country. They were arriving diseased: bringing in a particularly virulent 
type of malaria, and bringing in hair-raising stories of atrocities and suffering. Numbei^ 
of them passed through Bengal to other areas. The natural effect of that on the people 
in BengaJ, though they did not in die country areas show panic, was to feel that times 
were extremely uncertain and that terrible things might happen. 

I would put August as about the month when Calcutta returned to some sort of feeling 
of security. The monsoon had set in, rendering a Japanese movement by sea unlikely 
and troops had been piling up and there was a large number visible in CalcutUi. By 
about August there was a feeling of returning security. How far that was justified I would 
not like to say. The Arakan campaign of 1942-43 was not a success: Our troops got 
very badly mauled and came out with in very bad state of morale^ There is no secret 
about that Lord Wavell himself has published things on that cami^aign .and I think it 
can be said with assurance that, if the Japanese had done at the end of 1942 what they 
did in the Arakan at the beginning of this year, we should have be^ in for a veiy bad 
time. Had such a campaign been accompanied by a move in along the coast, the 
rightness of the denial policy would have ^en proved. 

73. vhiat was the effect of that on the holdings of stocks by the cultivator? — It is extremely 
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74. 


75. 


7fi. 


77. 


78. 


difficult to estimate. I will sav thi« 'n,.> 

what was coming into the market was very\etiou^ decrease in 

That was in 1942? - No not in I94‘i 11,7. ui ...j 

November 1942 when very gloomy apnrehens ^ appcai until about 

the fi«t sign of real troub7e; S ?Sr n' "oP- I‘ was 

serious factor. It became very serious in 19« ^Eve'^V^ holding was 

of marginal decrease it was 7ery serioas il It 

of such holding was I would not like to say situation. WTiat the extent 

So much for the general effect. You were aoDointed r i- i c • 

1942. What was your stafP What was thJ^Ilpn h 7 ^*^ of Civil Supplies m August 

Augu,. 1942? BuL a,o„ be^„r™o„ ZlSe'tlfr? 

You had great difficulty in Calcutta in the fixation of tK P ^ ^ exporte from Burma. 

t^ed up and Cdcutta was in great difficulty. Wh^IJ^^ffirDepII^enUn 

ch^e at that tune and what was your >^1311? - I have here a memorandum giving the 
details. I can ^ve a bnef summary now. ITie permanent Department whic^ w!s ta 
chai^ of this m August 1J42 was the Commerce and Ubour Department which had 
a Joint Secretary m generd control of what they called prices. Tliey were interested 
primarily m pnees. He h^ one Assistant Controller who was a Deputy Collector and 
four specie officers, of whom two were Sub Deputy Collector and that was all. 

^at was for Calcutta area initially? - It was supposed to be a provincial organisation, 
tactically the whole staff wiUi the exception of the Joint Secretary and part time of the 
Assistant Controller, the whole of (he staff really was working in Calcutta. 

That was for controUing many articles? - Everything. There had been, in 1939, 
committees set up in districts and every district had an officer of its staff to whom the 
subject of price control had been assii-ned. But there was no effective provincial 
organisation. 

For the enforcement of price control? - Enforcement and organisation as well of price 
control because enforcement without organisation is impossible. I would quote one 
instance in which the staff as it was then constituted despite its limitations, did very good 
work, in the case of salt A shortage of salt A shortage of salt developed in June 1942 .. . 
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Food Situation in Bengal (extracts from Casey’s 
Diary dt 16.8 1944) 


R.G. Casey’s Diary, p. 28 
(NMML) 


Ax^ust 16th 

I saw Ethel, who tells me that he has just completed arrangements for getting 15,000 sq. ft 
additional office space for the Civil supplies, which will entirely meet their current needs. He 
has also completed his arrangements for economizing (with Hollerth’s machines) the Civil 
Supplies stali^cs. If he does nothing ebe here, these two jobs will have justified my bringing 
him to Bengal. 
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He is convinced that the unconscious and hidden loss and waste in connection with 
foodgrains in Bengal is appallingly high. He says that the value of Civil Supplies foodstuffs 
turnover is about 00 crores annuaJly, out of which we may quite easily be losing 5 per cent 
in one way or another. Even if this is exaggerated, it is clear that we have to take strong steps 
to put this right, otherwise we will be criminally negligent. 

I then saw Foskett. He is rather concerned about the 40,000 tons of gram (a sort of pea), 
which has a high protein content, which is what is wanted here. However, gram is unacceptable 
to the Bengalis, and the present off take is negligible. 

Foskett regards his principal task as that of tlie creation of an Inspection and Control branch 
of the Civil Supplies Department which, he thinks should have a Weights, Sampling, ;ui(l 
Infestation, branches. 

As regards the Sampling side, he wants to get at least one expert with local knowledge ot 
(a) wheat and flour (b) rice, and (c) other foodgrains — as full time commodity directors in 
charge of inspection and sampling of their respective commodities. He says that Ispahan! and 
Shaw Wallace are to help him in finding the nccessar)' local individuals. 



Evidence by M.A. Ispahan!, agent, Aman 
procurement scheme — before F.I.C. (dt 17.8.1944) 
(extracts) 


List of Literature Item No. 2-b Nanavati Papers 
[NAIj 


Chairman .... Did you buy anything betv^^en the 18th and 20th of May? — Yes. All this 
was purchased between the 18th and 21st. Our Bengal stocks were about 10, (XX) maunds. 'I'he 
price in Bengal at that time was roughly Rs 32 a maund. That was the ruling market rate in 
Calcutta, and Government were given our Bengal stocks at an average price of below Rs ilO 
per maund. In brief I handed over at cost price all my goods and then commenced buying 
dexterously, and at full speed, buying very heavily outside Bengal for the government because 
I was of the opinion that prices, in the Eastern Zone had to level up at a height or reasonable 
level (or Rs 20) of Rs 25. Inhere had to be the same price all over the Eastern Zone except 
for the freight difference. Tlierc were places where I was getting rice at fifteen rupees. At 
Arrah, I got it for fourteen, at Sargoja (Eastern State) at ten rupees. I went on buying at 
whatever price I could and gave it to the Government at the same rate. At times we were 
buying rice at 32 rupees at one place and at 10 rupees at places like Sargoja on the same 
day. During this free trade period I was able to buy 40 thousand tons for the Government. 
TTien the Governments of the provinces I was operating on behalf of Bengal were up in arms 
against me and they felt that I had upset their markets. It was so. I had to do it because I 
was competiior there and possibly I had to pay a rupee or two more to induce the merchants 
there to sell to me an outsider. Although these merchants were under the control of their 
respective provincial Government, it was by the temptation of the higher prices that I was 
offering which induced them to sell me the rice and paddy and I bought these niuch against 
the wishes of the authorities concerned. In Orissa, about a lakh and 1 thousand maunds o 
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my purchswcs were frozen. Its average price was Rs 17. l.fi a maund and also about 36 thousand 
maunds of paddy Avere frozen Flic average price of the paddy was Rs 9.6.6. Before I went 
to buy m stocks were requisitioned. As a result I could not purchase more 

than 30 or 40 thousand maunds of paddy. In Bihar we did very well. Everywhere our men 
were being prosecuted, our goods were being seized because the local authorities were out 
to throw us out of their provinces for reasons 1 have already given you. 

Chairman: You bought about 1 lakh and one thousand maunds of rice m Oiissa and you 
bought 36 thousand and 9 hundred maunds ol paddy from the same pr(j>ince. Is it so? — 
Yes, my total purchase during the Free 'Frade period was about ^10,000 tons secured from 
Orissa, Bihar, Assam and Eastern states. 

Dr W.R. Aykroyd: More than half was from Bihar? - Yes. Our total purchases from Orissa, 
during the free trade period was 7 lakhs maunds, of diis 5 Vi lakh maunds were from Orissa 
merchants in Calcutta. Ihe Orissa Government allowed tlieir own traders to despatch goods 
to Bengal but they would not allow the Bcngi J (JovcTnment Agent to operate in Orissa. Several 
cases under Defence of India rule H1>A were instituted against us. In short we had to sit back 
in Calcutta and buy from the Orissa merchants. Fhe Orissa merchants were allowed to come 
into Bengal, lliey profiteered and sold at 29 or 30 rupees a maund. 

Chairman: 'ITie Orissa merchants sold to you.^ — Yes. 

Mr S. V. Ramamurty: Did not the Government take that stufl' in Orissa? - Up till now the 
Orissa Government have been making promises. Fhcy had consumed that stuff and are now 
IrN'ing to give something else in exchange. The grains that they have used was Bengal 
(jovemment property, purchased by me in Balaspore and other places. 

The other stuff you refer to was sold at high prices of 29 or 30 rupees a maund. Who 
brought it? — The Orissa merchants sold it to me as the Bengal Government Agent. The 
Orissa merchants came to me and sold rice at 30 rupees per maund. They sold at the market 
rate ruling here which was much higher than .‘Jre rates ruling in the province of Orissa. 

Chairman: But tlie Orissa merchants sold it to you in the open market? — Yes. 

Was there no restriction as to where they should sell? — I’hey preferred selling to us because 
we were more prompt in payments. We had better facilities tor payments, clearance, storage 
etc., 

You bought at the market price? — Possibly 8 to 12 annas per maund cheaper. 

Mr S. V. Ramamurty: What happened to the lakhs of maunds tliat you bought? — They arc 
still in Orissa. They are going to give back these to us from Sambalpur. 

Chairman: There was a long dispute as regards grain which was seized? — Yes, and later 
in November, the Orissa Government made a contract with the Bengal government They 
had surpluses out of the purchases for cheap foodgrains shops. They sold a lakh of maunds 
at 20 rupees. 

Mr S, V, Ramamurty, Has the Bengal Government paid to you for the quantities which the 
Bihar and Orissa Governments did not allow? — Yes. I have paid to the sellers also. I have 
handed over to the Bengal Government the Delivery Orders and they have paid to accordingly. 
Gne lakh and 85 thousand maunds were in Bihar, one lakh 10 diousand maunds of rice in 
Orissa, 36 thousand maunds of paddy in Orissa and roughly about 40 thousand maunds of 

paddy in Bihar, 44 thousands maunds of rice in Rewa state. , , . , , ^ 

Chairman: Rewa State was not in the free trade area - They had their doubts. e 
Government of India had promised the Bengal Government that out of the surpluses of Rewa 
State a portion would go to Bengal. So the Bengal Government sent me to Rewa State to buy 
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the rice during the free trade period and when I bought the rice, Rewa State said ‘No, you 
cannot do so’. The Bengal Government therefore, had to make a representation to the 
Government of India. As a result those stocks were released and were brought out of Rewa 
Bihar has also issued the necessary permits. Bihar rice and paddy are still coming. Orissa is 
giving goods in exchange. 

Sir Manilal B. Nanavati: At what rates did you make the purchases? — I gave you the 
average figures. In Rewa the average price was about Rs 1 1 a maund for rice. 

Dr W.R, Aykroyd: What proportion of the rice that you bought did not reach Bengal.'* 
About 10 thousand tons. 

Mr S. V. Ramamurty: You mean that the amount which did not originally reach Calcutta. 
How much is still pending? — Less then, 5,000 tons, principally from Orissa because then* is 
still a dispute about quality. 

Roughly what was the total amount paid to you for these 40,00 tons? — I continued as 
their agent after free trade was discontinued. I bought 40 lakhs of maunds of foodgrains fi)r 
the Bengal Government and we were paid Rs 7 crores and 28 lakhs. 

Chairman: Up to what date did you continue these purchases? — Until the commencement 
of operations under the new Aus procurement Scheme. 

\\Tiere did you buy from? — I was buying in the Eastern States and I was buying pulses 
from the U.R after the free trade. 

You were buying under license? — Yes, I was buying under licence given by the political 
Agent in Elastem States and by the U.P. Government. I was appointed Agent for the Eastf‘m 
States and as such I have supplied rice to Bengal, Madras and even Cochin. 

You were buying from the Eastern States even after the cessation of free trade period.^ 
— I was buying as a purchasing agent of the Eastern States and despatching agent of the 
Bengal Government. There was no commission paid by the Eastern States to me. Fhe 
commission was paid by the Bengal GovemmenL As the Eastern States appointed me their 
agent, I was able to buy in large quantities. This year I have bought for Bengal about B(),(KK) 
tons as authorised agent of the Eastern States. All the prices are fixed, the quality of rice 
is fixed by the Resident and the Bengal Government and specific prices were fixed for 
specific qualities. 

Mr S. V. Ramamurty: I suppose you indicated to the Bengal Government the price at which 
your agents purchased in those areas? — Yes. 

But the Bengal Government had no means of checking your prices? — Checking was done 
in C^cutta. The Calcutta prices were known in the market and other traders were reporting 
what was the price in Bihar. The whole market was in a chaotic state. 

So, It was not possible for the Bengal Government to check up you prices? — Yes, because 
they were also independently buying from Bihar, Bihar merchants used to sell in Calcutta at 
Rs .'K) a maund and I was advising a purchase of Rs 17, 18 etc., there was a wide gap between 
the prices ruling here and the prices in Bihar. 

K,B. Mian Afzal Hussain: Were your accounts being audited? — Yei, vouchers were sent 
up to the auditors and they scrutinised everything. 

Therefore, vouchers for purchases made by your agent in C.P. w<jre sent up here an 
inspected by the auditors? — Yes. 

Sir B, Nanavati: You must have had about 100 agents in that case? — We had very few 
agents. 

Chairman: How many agents did you have? — Wherever there was a mill wc had no agen 
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bec^e <« from the ™ll. In other placer we had purcht^lng agents who were 

local mra. We had ^ own men as main agents and they purchased throurt local people. 

Mr Ramamurty. ITiat means, you had local men as sub-agents - Yes. ^ ^ 

f’ tl»e guarantee that these sub-agents gave you the correct price? 

_ We had our own men there who went to inspect the stuflf, arrange for transport, payment 
etc., and they were in a posiUon to find out the exact price ruling in their areas. 

Mr Ramamurty. Though your local Sub-agents might have arranged the sale your main 
agent actually took possession of it? ~ Yes. 

Chairman - Your sub. agents must have bought from the cultivator - \es. 

Sir. Manilal B. Nanavali: Most of the sub agents were traders? - Yes, of the locality. 

Chairman. You have no reason to mistrust the honesty of your agents? No 

Mr S. V» Ramamurty. Fhe prices were so chaotic that you can only know the general trend 
- Yes. 

Sir. Manilal Nanavati: You gave them permission to buy at any price? — No we used to 
control the prices from here. But when you arc in a hurry to purchase how can you control 
the prices from here - We gave then certain limits within which to make the purchases. We 
auw never in a hurry to throw away money. 

In the early stages you gave them a free hand? - Yes, a free hand. 

Did the Government tell you at what price you should purchase.-* Did the Government 
give you any limits for purchases? Government did not give me any limits for purchase. I was 
fully authorised to buy at any price. I was then daily in consultation with the market. I bought 
at my discretion. 

How long did you continue to buy at your discretion? — So long as we were operating 
outside Bengal and as long as free trade existed. 

Chairman: You told your outside agency to buy at the price you dictated? You controlled 
the price and you say you had daily consuhaiion with the Director as regards the price at 
which you will buy? — That was so invariably. 

Sir Manilal B. Nanavati: Then you had no ceiling price? — I may say always, my prices 
were lower than the ruling rates in Calcutta. 


Mr S. V. Ramamurty: Who was the Director? ~ Mr Ayyar. 

Did you buy beyond the Eastern Region and Rewa during the free trade period? — Yes, 

I bought in the C.P. 

How could you buy in C.P.? — That was because the Government of Bengal had been 
given a quota of ten thousand tons by llie Central Govt, from the C.P. C.P. Supplied two 
thousand and then wrote to the Government of Bt ngal that they had no rice to give them. 
Bengal merchants- were themselves holding more than 10 thousand tons of rice in C.P. and 
the Government of Bengal asked me to buy this rice and that they would try and prevail 
upon the C.P. Government to give this rice to Bengal against their quota which, of course, 
they failed to get TTie C.P. government did not give it. 

Chairman: But’ in the meantime you bought it; — I bought it, but, I had to cancel the deal. 
I paid for it but later had the amount refunded. Wherever there are such doubts and I feel 
1 am not in a position to bring the rice, I do not pay the sellers. 

Mr S.V. Ramamurty: Had you any reason to believe that free trade would extend to C. . 
also? - Much later. Directly free trade started we did this transaction but much later sometime 
in early July it was reported in the news papers that there were a likelihood of free trade all 
over India. There were also very strong rumours to that effect. 
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Was your purchase in CP. against the definite allotment promised to Bengal by the 
Government of India? — Yes, against the allotment made by Ae Government of India to 
Bengal which the C.P. Government did not deliver saying that they had no stocks. We brought 
it to the notice of the Bengal Government, that Bengal traders were holding rice there and 
asked whether we could buy same and whether they would prevail upon the Government of 
the C.P. to give the balance of eight thousand tons of our quota which was still unfulfilled 
But the C.P. Government refused . . . 

Chairman: The Bengal Government agent endorsed on the 20th May that two or three 
days before that you bought 235,000 maunds of rice. 

Sir Manilal B, Nanavati: Under the free trade, goods to be imported had to be handed 
over to Government? — I could have brought this 235, 0(X) maunds and sold to Government 
as a merchant at Rs 32 or Rs 35 or whatever price I wanted. There was no restriction then 

Is it fact that your Premier had announced that you had given a gift of many maunds of 
rice to Government? - I won’t call it a gift. Yes, it is a fact that there was a difference of 37 
lakhs or more. 

Mr S. V. Ramamurty. You purchased it at Rs 14? - At an average of Rs 14.12.9 per maund 

— The whole of that amount for 235, (XX) maunds? — Yes. 

From where did you purchase it? — From Orissa, and Bihar and Eastern States. 

Don't you think uniformly that they should give their rice to you at Rs 14 to be sold in 
Calcutta or at Rs 32? Don’t you admit it is apparently the evil of the free trade movement ' 

- Bui prices started shooting up in Bihar and Orissa immediately. In Orissa they rose to Rs lU 
or 27 and in Bihar they went further up to Rs 29. 

On the whole you admit Bihar and Orissa were losers in this free trade? — Definitely, yes 
I admit that in Bihar and Orissa the price equilibrium was disturbed . . . 



Casey’s talks with Ishaque (extracts from Casey’s 
Diary dt 25.8.1944) 


R.G. Casey’s Diary, p. 40 
INMML] 


August 25th 

Talked to Ishaque.* His tasks include Jute Regulation (a ‘life’ task), Rural Reconstruction (a 
‘dead’ task) and Agricultural Development (i.e. Grow More Food — quite a live task). Also, 
for Civil Supplies, he looks after Rationing outside Calcutta. 

Agricultural Development means in effect at present, the stimulation of the use of waste 
lands-railway and road side lands made cultivable. He thinks there is 3.75 million acres now 
unused and if half could be used next year it would be a good result 

The Jute Regulation staff report to him (copies to D.M’s) on non- technical lines on possible 
small irrigation and drainage schemes. 

I asked him about the so-called Food Drive in June 1943. Each village In the 6000 Unions 
in Bengal was visited and surplus rice reported on in the hands of cultivators. 30,000 peope 
were involved in the drive-half officials Qute Regulation staff, clerks of aU department) an 
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half n^^fficaJs (studenB cte.) .hey were divided into sqaids ao da. 4 men m,d,<ombed 
eaeh Um^on ..e, 2 men mated and .e^rted on each 8 villages on die average. Ihl, was dii 
S «e^ f^".n..Bees. .Steeles mrf reqniremente were pn. down for all family 

Nothing came of the Food Drive. No action was taken based on it 
Ishaque described the formaUon of Village Circle Union, Sub Divisional .and District Food 
Committees each one of which provided two representatives to the next high. i Committee 
These Food ^mmittees provide the machinery for the equitable distribution of kerosene, 
salt and sugar. He thinks tliey do this reasonably and fairly well. At any rate, there is he 
thinks, no possible alternative to this machinery. 



Food procurement and cooperatives 
(extracts from Casey’s Diary dt 7.8.1944) 


R.C. Ciisey’s Diary, pp. 41-2 
INMMLJ 


August 27th 

I have lately been reviewing tire state of the following activities in Bengal Agriculture (seeds, 
research, getting research results to the cultivators, pest research and control, numbers and 
quality of agricultural officers, demonstration farms) — Agricultural Statistics, Fisheries (riverine, 
estuaries and rural horticulture, research) Irrigation Drainage River control District Administra- 
tion Public Flealth (preventive and hospitalizaiMiTi). I hope tliat I never have to defend tlie 
leiord of achievement in Bengal on any or all these subjects. 

Discussion with Aldridge. He is against the chief Agent System (who, he says, have got 2/3 
of their rice from the rice mills) and would go nap on the use of Cooperative Societies for 
all the procurement. I told him that I could not face up to dropping the Chief Agent System 
entirely, until I was more certain than I am, that the Cooperative could handle the Job. I am 
lor the fullest use that can be made of the Cooperatives — side by side with the Chief Agent 
System. Pd even, in addition, given the Cooperatives a District to themselves. 

Other matters that came out of the discussion. 

a) Insufficient liaison between Civil Supplies and Agriculture — e.g. ensure tliat Government 
gets all the rice from cultivators who had Departmental seed paddy — the yield of which, 
Aldridge says, is probably 200,000 ions. 

^) Consideration of a ‘fixed price’ policy for the Season announced, so that the cultivator 

knows what he should get, and isn't swindled, 
c) Possibility of our having to erect storage in the Districts for the Cooperatives, so that the 
Chief Agents can’t edge them out on this score, by denjing them storage. 
Consideration of savage sentences to those contravening Government Orders. 

Get a really good business man to run procurement for die Coopeiatives (or possi y 
Aziz Ahmed* who was Registrar of Cooperative Societies?) 

0 Ration aU the towns of any consequence in Bengal (77 towns of 10,000 people all over 
in Bengal). 
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g) Possibility of our getting Countries, the man who rationed the towns in Syria and the 
Lebanon: A Frenchman (an accountant) aged 38-40, who was with Iraq Petroleum 
Company. Aldridge says he is really first class. 

Regarding Governor’s Conference 
(extracts from Casey’s Diary dt 29.8.1944) 

R.G. Casey’s Diary, p. 44 
{NNIMLj 



At^ust 29th 

Governor's Conference began this morning, in Council Chamber, without Secretaries - i.e. 
Viceroy and Jenkins, Hope (Madras), Self (Bengal), Colville (Bombay), Hallett (U.P.) Glancv 
(Punjab), Twynam (C.P.) Rutherford (Bihar), Cunningham (NWFP), Dow (Sind), Hawthorne 
Lewis (Orissa), Clow (Assam). 

All section 93 Provinces — except Bengal, Punjab, Sind, Assam & NWFP. 

Everyone said their piece. Reasonably useful. Madras and Bombay inclined to be com 
placent and self-satisfied as regards their procurement schemes, and to exaggerate the extent 
to which they approach total procurement. Every one eke expressed the Procurement opinion 
that Government monopoly of compukory levy was impossible of achievement. People 
generally also agreed that requisitioning as a general policy was extremely dangerous. Also 
agreed generally that High Courts took an unhelpful attitude towards efforts to get deteneni 
sentences imposed for offence against the Foodgrains Control Order. 

1 am reminded of what 1 believe to be a fact — that at any Conference, the Cons enor 
should have in advance a clear idea of what he believes should be decided — which lie 
produces at the right moment. 

Governors of both Bihar and Assam said that Braund was probably right enough ~ if he 
had only taken little interest in their Provinces and not only in Bengal. 

I emphasized to the Conference my great anxiety about the foodstufk position in Berngal 
in 194.5. 
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... 3. The causes of the food shortage in India generally and in Bengal in particular in the 
year 1943 have been variously analysed and stated. . . . 
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(Gives Wavell’s speech to the Associated Chamber of Commerce Dec. 1943 — Not printed 
--Ed.) 

5. On the I5th September 1943, in course of a statement in the Bengal Legislative Assembly, 
Hon’ble Mr H.S. Suhrawardy, Food Minister, Bengal, set out the reasons as under. 


(0 

(«) 


(iv) 

(V) 

(vi) 


(vii) 

(viii) 

(ix) 

M 


(xi) 

(xii) 


Failure of the Aus crop of 1942. 

Failure of the Aman crop of 1942-43, tlie shoitage amounting to about three million 
tons, 

Havoc caused by cyclone and floods in the most prolific areas of Midnapore and 24 
Parganas districts. 

Destruction of the standing crop in several districts by a kind of pest just before 
harvesting. 

Boat denial policy of Government in 1942 interfering with die culUvation in certain 
areas with the movement of commodities and also with deep-sea fishing. 

Evacuation of the coastal areas — throwing a considerable amount of land out of 
rultivation and also throwing a large portion of die population on other areas which 
had barely enough for dieir subsistence. 

Influx of refugees from Burma and Arakan into Bengal. 

Influx of industrial labour from outside Bengal in large numbers. 

Loss of imports from Burma represenUng roughly 200,000 tons per year. 

Putting out of cultivation some Lands for aerodrome construction, etc., thereby also 
creaUng another set of non-produedve consuming population whose number was added 
to by labourers from outside Bengal. 

Large influx of consuming population in the shape of the military. n^n^al’s 

Great shortage of normal imports ir. other provinces to supplement Bengal 

resources. 


6 We accent the above as a fair analysis of the causes but we are of opinion *al the 
on vLon, emos ha, not bean properly placad 

W Wr- P«n,a,y 

Pai, while moving a eorprehensive 

distribution of foodstuff, etc., debated in t v eng. g ^ debates on the 

attention to some of the instances of administrative ,vwith in the Bengal Assembly on 

handling of the food situation and problems connect^ 
the 1st Lrch 1943, 10th March 1943, 12th July 1943 and I7th beptember 1J43 

regarding the maladministration of food crisis in Bengal in 1943 

8. Broadly speaking it was argued that g growing tracts in 

must be traced to the denial policy forced “P®" ® Lkcrganj, Noakhali and Chittagong 
the maritime districts of Midnapore, j thc^then Governor of Bengal, Sir 

early in 1942 under the direct responsibility an im armed with requisite authority 

John Herbert As a result of this policy agents o ^ n^any places, provided 

compelled people not only to surrender their coui ^ ‘surplus’ rice or 

the only means of communication and transport, u agricultural tracts in these 

paddy which were taken away from those a>st>4cts. g • for alleged requirement 

coastal districts were also taken over by the military 
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of defence operations, and the inhabitants were evacuated enmasse without adequate arrange 
nients to settle them on their usual vocations elsewhere. These measures, carried out in most 
cases with callous indifference to the sufferings of the people led to virtual collapse of the 
economic life of a fairly large area and gave rude shock to public confidence in tiie good 
intentions of Government The widespread loss of confidence, referred to by Lord Wavlell its 
the first main cause of the disaster, had its root in this denial policy for which tlie responsibility 
was entirely witii the then Governor and his immediate official adviseiTS. In the first week of 
April, UU2, the Leader of the Congress party along with other leaders were invited by the 
Governor to a conference where some of the plans were revealed, and it was even at dim 
conference the Congiess Part)' raised a note of warning and emphatically pointed out tho 
inevitable sufferings and economic dislocation that would follow. Promises were held out 
assuring adequate supplies or foodgrains to the areas so denuded in case any necessity for 
the same arose in subsequent months, but practically nothing was done to relieve the disu ( ss 
that followed not long thereafter. 

ih 'Ilie Congress Part)' of course, recognize that among the otlier causes of the shortai-e 
the more important were 

(i) Failure of crops in 1942-3. 

(li) Havoc caused by cyclone and flood and tlirough pest and blight in certain areas. 

(iii) Loss of imports from Burma, 

(iv) Normal increases in demand through additions to the population of Bengal on acKnint 
of military concentrations, influx of large number of industrial and other labour iiiid 
refugees from Burma and Arakan. 

(v) Restriction on cultivation due to the taking over of large trades for construction ol 
aerodromes and for other military purposes in various parts of the province. 

1 L In March HM2 Burma fell to the enemy and soon after the same it bi'came evidoni 
that either due to actual shortage of foodgrains or through the withdrawal of slocks from the 
market as a result of general panic, supplies would not be maintained relying on ordinan 
machinery of trade alone. Prices began to ri.se slowly but steadily. And yet neither the 
Government of Bengal nor the Government of India seemed to take any serious notice of the 
signs. 

12. It was not until July 1942 that a Central Food Advisory Council was set up by the 
Government of India and shortly thereafter the Government of Bengal brandished tlieii iirst 
measure of intervention to deal with the food situation, in the shape of a price control order 
to come into force from the end of that month. This half-hearted measure unconnected with 
any scheme for procreation of supplies was followed in subsequent months by a series of steps 
all of which proved utterly futile and some of which rather precipitated the crisis. The man-made 
character of the Bengal Famine stands out in bold relief if one recounts ^these measures. I'hey 
were throughout marked for a thoroughly inadequate appreciation of the needs of the situation, 
an utter disregard for the interests of the bulk of die population exclu$ive of those engaged 
in essential services and war industries, a complete lack of any comprehensible planning and 
a total isolation from the public and the leaders of public opinion includfrig even the Ministcis 
of the Government As each measure taken led to further deterioratioil in the situation, new 
offices were created, manned mostly by British officials and non-officlab whose sole anxiety 
appeared to be in the maintenance of liberal supplies for the new privileged class directly 
engaged in war effort irrespective of its consequences on the general public and these new 
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officers continued in then pastime of trial and emir till thousands of the people w re actually 
ffirown Ulto the Jaws of starvahon, destitution and death. IWitecting and black mStedne 
grew rmnpant ^d tmder Ac vety nose of the Government huardig by brnr^anb 
industnalists and agents of Government went on unchecked ^ merenants, 

13. Over and above these, impite of repeated warning from various quarters, (government 
kept thernselves deludec^ with the so-called statistics of food supply and^continued to rciron 
thoroughly un^pendable data regarding the available surplus of foodgrains in the province. 
I hey made little attempt to check exports out of Bengsil to Uie Middle East. Ceylon and 
Cochin and to stop large purchases by the military, the railways, the employers of industrial 
labour and other Government or scmi-Governmcnt insUtuiions and organisations 

14. Q>ngress Party’s Contribution: We take tliis opportunity to invite the attenbon of the 
Famine Inquiry Commission to what the Congress Party in the Legislature did in seekinir to 
bring about relief U) the people during the fateful year Um. Fhe Congress Party was at that 
time pracUcally the only body to make teasf less and disinterested ondeavou/ to urge the 
adoption of comprehensive measure to deal effectively with the situation. Tlie Muslim League, 
which was then out of office, also made common cause, but unlike the Congress Parliamentary 
party, their principal object of attack wa:i not the food situation but tlic then minisUy of 
Mr Fazlul Huq and Dr Shyama prosad Mookeijec. It may here be mentioned tliat one potent 
factor that aggravated the disaster was the attempt of the party in power in the Bengal 
Government to make use of their position as a party Government in handling the situation 
and their virtual refusal to set up an all party machinery of dealing with the food problems, 
in appreciation of its grave National importance . . . 


[Omitted: Paragraphs 15 to 21 - Eld.) 

22. "ITie Government, as was seen later on, h* )k lessons from many of tliese suggestions 
but were still not prepared to revise its main outlines of policy, namely, procreation of supplies 
for the essential workers only in disregard of the needs of Uic general public and callous 
indifference to public opinion and to the opinion of I.eaders in Opposition, however anxious 
they might have been to offer co-opcration in tackling the food situation. 

23. 'Hie declaration of free trade within tlie Eastern Region and willidrawal of price control 
did not bear the results anticipated and the warnings of the Congress Part) once more were 
justified. Prices in the adjoining provinces of Bihar, Orissa and Assam suddenly soared up 
and their respective governments felt very unhappy. ITiey, tliereupon, began to actively 
discourage exporters to Bengal and in many cases actudly prevented the merchants, local as 
well as from outside, to remove sto% \ out of tlieir provinces. 

‘-24. ITie Government of Bengal, at that state, had appointed Messrs. M.M. Ispahani, Ltd., 
as the sole buying agent throughout the Eastern area and made liberal advances to that firm, 
aniounting ultimately to more than six crores, — against their purchases, whether actually 
delivered to the Bengal Government or not. ITiis action evoked stiong criticisms specially 
because one of partners of that firm is a pillar of the Muslim League, and a prominent supporter 
*^f the Government was made to scrutinize the purchases and check tlie deliveries of that firm 
before laige sums were advanced. The hectic purchases by various traders and particularly 

the Government Agents within the province forced up prices to an unprecedented level 
whatever little stock was available in the province soon found cornered in the hands ol 
a few parties over whom Government either did not or could not exercise effective con^oL 
By September 1943, the situation had become desperate, although Governments, both 
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in the Province as well as at the Centre still persisted in their mealy-mouthed promises of 
relief. The price of rice in most part of Bengal had soared up to such a level as to render it 
beyond the reach of the people and the horrid sights of destitution and death in different 
parts of the province evoked strong feeling from many quarters. At fust Government attempted 
to keep down these outbursts through a rigid censoring of the Press but the facts of death 
and the picture of starving million were too widespread and too naked to every eye to be 
shut out from other parts of India and of the world, ‘'fhe Statesman' rendered invaluable 
service to the province in boldly exposing the horrors. Public sympathy began to be evinced 
from various provinces of India and even from countries outside and the Government was 
forced to undertake large-scale relief operations . . . 



Memorandum submitted by the Bengal Rice Mills 
Association (before September 1944) (extracts) 
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22. The Association would in this connection refer to the panicky requisitions which were 
resoKcd to by Goverrunent two days after the fourth air-raid in Calcutta. A large number ul 
people was going away from the town and naturally some retail dealers also fled away. 
Government did not take irito consideration the fact that the rice-mill owners were not retail 
dealers who could run away with their mills and stocks governing. Instead of sending for the 
mill owners and seeking their co-operation to maintain supplies in the city, Government sent 
round a large number of police staff who descended on the milk without notice and sealed 
the godowns of a large number of mill-owners. The action destroyed all the faith the mills 
still had in Government’s good dealings. The usual channek through which the milk supplied 
the Calcutta market immediately dried up and has not been restored ever since except for a 
brief spell in the middle of 1943 when restrictions having been withdrawn the milk could get 
some small supplies from here and there for the benefit of the society they were serving. It 
may be ako mentioned incidentally that Government took a fairly long time to settle the prices 
of the stocks which they had seized on the 26th of December and in fixing the prices. They 
paid the milk at rates which were scarcely fair. 

23. Towards the end of January, 1943 Government issued orders placing further embargoes 
against exports on a number of dktiicts. A Food Grain purchasing Offtcer was appointed and 
he was given the authority to issue permits for exports from the most of the closed districLs. 
The experience of rice trade has been that when people approached the F.G. P.O. for obtaining 
permits, the offer of permits in most cases was conditional on the sale of the imports to the 
F.G. P.O. himself. This meant that the natural trade channek of Calcutta found their sources 
of supply entirely blocked. Black markets are naturally despised by all ri|^t thinking men and 
the Anodation strongly resents the action of people who in the name vf trade operated in 
the black market There is, however, an extremely strong and unfortunatily well-based feeling 
amongst a large m^rity of the people of Calcutta that if at this Juncture, black marketers had 
not smuggled foodstuff into Calcutta for sale to the public through the black markets half of 
the population of Calcutta would have starved. The Association can state on reliable authority 
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that even highly placed officials of Calcutta could noi •>») o.,, i r • 
toacaHy the pu^t^es made by the F.G. P.O. wen. a, feedlhMwS^ eXd'ihe 
taduatnct and ^Oal pnonty conaumeia n.d party „ Teed the cyclone affected p^l” of 
Mldnapore. If the con,mi,»on were to obtain the alatirtc. of die L that was reLed for 
die coiurapto.^ of normal public n, Calcutta, the AwociaUon la aum that the conunlL" 
rtll find dirt t^utta was maintained nut hy the supplies which Government gave diem Zt 
by ^ wh;* »«te sm^ed into the city by the much mahgned parasites of the Society 
via: file Wack marketera^ TTie Assoctation would like the commSsion to obtain sualght tmawem 
from the departmente of the Government concerned as m the Justiftcadon of their embatkina 
into the policy of embargo cum purchase, llic Association asserts that Government had neither 
knowledge nor transport nor organisation to effecUvely distribute supplies in all the deficit 
areas and for them to have embarked into a policy of purchasing was one of the greatest 
economic blunders of history. The Association would in this connection invite a reference to 
the famine code in which it is expressly laid that ‘private trade must not be interfered with in 
ames of distress and scarcity and furthermore that on no occasion should Government 
undertake the movement of foodgrains in times of distress. Famine code actually imposed on 
Government the duty of helping private Uade with finance and transport. Instead of this, 
Government actually prevented trade from operating fn-st by laying those embargoes and 
unscientific price restrictions. 

24. Now about the purchases which were made by the F.G. P.O. and later on under his 
authority by the District Magistrates. The most natural tiling in handling public money at a 
time of such distress would have been for government to advertise in papers asking all and 
sundry to make their offers to stated officers and promising them assistance in the shape of 
transport etc. They might have issued secret instriiction to their purchasing officers asking 
them to accept offers upto certain limits or in a* < ordance with certain principles. Instead of 
this, individual offers were taken from individual persons and sellers witliout any published 
announcement or any published offer or without attempting any competition amongst traders 
to supply at lowest rates. If the Commission were to scrutinise tlic purchases which were made 
they would find that many of llie purchases were not made at tlie most advantageous prices 


possible. 'Fhese transactions naturally gave rise to discontent amongst trade and allegations 
about favouritism and worse maltei-s were openly made in vaiious trade circles. 

25. Shortly after this Bengal entered into an arrangement under what is called the basic 
plan for the procurement. Instead of calling for tender and distributing the work at any rate 
to a fair number of responsible traders Government dv cided to give tlie agency for all diesc 
purchase to. a single firm. Not that i; Association wants to say anything about the particular 
firm but when Government of the province was in need of supplies and wanted the assistance 
of trade in the procurement, the trade was justified in hoping that the patronage of State 
should be conferred on a fairly large number of firms of responsibility and standing. It must 
he remembered that times were extremely difficult for the trade, and the traders who were 
^ng to go straight and act above board had already been made to suffer losses by the various 
orders and restrictions of authorities. In the circumstances it was only natural for the trade to 
expect that instead of the fate of 63 millions of Bengal people being left to the eflfidency or 
eaprice of a single firm it should be well distributed so that in case some firms fail to disch^e 
tl^eir applications properly othere will still be there to save the people of Bengal, ^e 
appointment of a sole agent therefore created a great psychological effect amongst trade which 
naturally stood in the way of Government s getting their whole hearted co-operation in later 
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stages. The trade could then have legitimately said that while during distribution of patronage 
Government allowed it to flow in one single channel, in times of difficulty and in the matter 
of imposing restrictions they wanted all the other in the trade to suffer. 'This was from Uic 
point of view of justice and fair play extremely unwise. 



Memorandum submitted by Bengal Chamber of 
Commerce (before September 1944) (extracts) 
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10 A Ccircful perusal of the obserw'adons made in the following paragraphs will make it 
that none of these could have singly brought about famine in Bengal. Some of tliein lia\c 
played a comparatively major part, while otheis have served only to accentuate and aggiTivatf 
the situation. It is also not possible to e.xamine all the factors singly as in many cases th(>\ 
over lapped one another. The Committee, therefore, do not propose to examine at length all 
these factors but to concentrate attention on what they consider the most important anicng 
the^e. 

i 1. Gouemnunl CompUuenry and Administrative Bungling — Among the factors as describf d 
above, which allowed famine to get its grip over Bengal, criminal callousne&s of the Governnion 
tal Authorities in India must rank first Great Britain began to plan her food economy in 
As the British permanent Food Secretary, Sir Henry French recently disclosed, Britain had 
everv'tliing ready for orderly management of the food front when the war came and the poor 
men there are getting now' better food than they used to get before the war. 'Fhe fact thiii 
countiy self-sufficient in food supply only to the extent of 33 per cent could achieve this 
objective, was due to the active steps that Britain had adopted as soon as the international 
situaUon showed signs of a possible worsening. In fact, insulation against any [lossible food 
problem has characterised the war efforts of almost all the belligerent countries some ol which 
were dehcient in their food supply even in normal times. 1'here existed nothing like a food 
crisis in these countries even by the end of the year 1942 when Bengal was well nigh pn'pared 
for the famine of 19^13. Food rations were planned to secure necessary caloric requirement 
for each individual of the population in all these countries. 

12. Ihe Committee would like to draw pointed attention to the difference in the attitude 
of the British and Indian Governments towards the problem of food when the intematiiuial 
situation began to show signs of worsening. This difference is to be attributed primarily to the 
absence of a national Government in India. The ab.scnce of a food policy at the beginning 
of the war, the complacency and bungling of Governmental Authorities which precipitated 
the famine, the heavy toll of death that has had to be paid, the lack of adequate appreciation 
of the after-effects of this famine that the country has experienced and the absence of adequate 
measures to repair its ravages, — are due in a large measure to the 'absence of a nationa 
Government, which could not only be expected to evolve a food policy for the whole country 
and institute necessary measures for ensuring food to the people but ako to instil confidwice 
into them in a grave emergency. The Indian commercial organisationi had never ceased to 
impress upon the government the imperative necessity of resolving thi political dcadloc m 
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the counfry, and they cannot too much deplore (he fact Uiat the stalemate sl.ould still be 
allowed to continue. 

13 The Committee of the Chamber would like in tliis context to draw attenUon to the 
fact that while, as could be evident from tlie various security measures taken from Ume to 
Unie by the Government, the possibility of India being attacked by Japan was fully taken into 
account, yet the Government completely ignored the desirability and the need for instituting 
measures to ensure sufficient food for India’s populaUon. On the contrarv. even when the 
enemy was on India’s portals, the so-called constituUonal aspect of food was being zealously 
debated. The Act of 1935 was allowed to contribute a quota to the catastrophe of 1943. 'Ihc 
long delay in setting up a separate Department for Food at New Delhi has been frequently 
mentioned as an important factor explaining the lack of any Central policy in regard to food. 
Upto a certain stage, the Government of India were not even cognisant of the Food Problem 
in the country, and the only concern tliat they expressed was in respect ot the procurement 
of foodstuffs for the Defence services of India and Overseas. It was not until April 1942, that 
Food Advisory Council was set up followed a few months later by the creation of the Food 
D-'j . 'ment. Even then the failure of the first Basic Plan is a significant pointer to the inability 
of the F'ood Department, to secure the cooperation of tlie autonomous provinces in evolving 
a coordinated plan. Between 1939 and September 1942, Delhi held six Price Control Con- 
ferences, but the lines of policy cris- crossed so crazily that schemes coming out of those 
conferences soon appeared to be a mass of contradiction. 

14. It is also necessary to mention that the authorities, both at the Centre and in the 
provinces had, in their misguided enthusiasm, imagined a contradiction between the prosecu- 
tion of the war efforts and the provision of food to the people. While the Government of 
India, as already mentioned, even refused to admit the existence of the Food problem until 
after the middle of 1942, tlie Government 4 Bengal, by their Denial Policy, actually 
engendered the problem by subordinating the question of food supply to the so-called war 
measures. It was not until tlie Food grains Policy Committee reported in September 1943 
that an official recognition was given to the principle that ‘the food problem is a part of 
the war efforts’. 

15. Even when tlie Food Department was set up, the Central policy remained for a 
considerable time indeterminate. The frequeni changes in (he personnel at the head of the 
Department were partly responsible for this and the pressure from the provinces and their 
recalcitrance often led to adoption of hasty measures and their premature modification. 
Reference has already been made to the failure of ihe Basic Plan. But this was not the only 
factor indicating the failure of the Centre to follow any policy of practical, efficient and bold 
administration. The inauguration of the ‘Free Trade’ and its subsequent reversal were also a 
typical instance of the weak kneed policy followed by the Government of India. Some idea 
of the active steps taken by the Extern provinces to circumvent the Free Irade Regime 
inaugurated by the Central Government in May 1943 is given in a later section of this 
Memorandum. 

16. So far as Bengal is concerned, the same lack of a uniform policy and a change in the 
personnel both in the Ministry and in the CivU Supplies Directorate characterized the Provincial 
Government’s handling of the problem. 'Fhe peculiar poliUcal situaUon in the province and 
the panic into which the authorities allowed themselves to be stampeded were the background 
against which their polices were formulated in supreme disregard of all advice and suggestion 
put forward from time to time by the public. The Committee have, in appiopnate places m 
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the following paragraphs, referred to the suggestions which they had tendered to the Govern- 
ment in sevet^ occasions, but most of which were rejected by the Government 

17. It is also necessary to mention that for a considerable time after the commencement of 
the war, the problem of the supply and price of rice was the administrative resporuibility of 
the Chief Controller of Prices who also happened to be the Secretary of the Ptovindal Commerce 
Department It was not until August 1!H2 that a separate Department the Directorate of Civil 
Suppbes was set up and it was again only in April 19>13 that a Minister was for the 6rst time 
placed in sole charge of the Department llie Committee would also mention, in this cotuiecUon 
the ftequent changes in the personnel of the Department Mr LB. Pinnel, who had been 
appointed the first Director of Civil Supplies in Apgust 1942 was early next year placed on a 
special duty, the vacancy thus caused being temporarily filled by the appointment of Mrjusbee 
Roxburgh as die Director. The latter, however, soon went back to the Hig^ Court and, though 
Mr Pirmel again became the Director, he did not long remain so, having been succeeded in 
April 1943 by Mr N.M. Aiyer. Later on, a new post was created that of the Commissioner of 
Food and Civil Supplies who the Committee presume, is an officer superior to the Director. 
The Committee made a special reference to this aspect of the problem in order to draw attention 
to the fiequent changes in the personnel of the Department charged with maintaining the 
supplies of essential commodities — a policy which in their opinion contributed in no small 
measure to the lack of grip by the Government over the situation. 

]*• It is not, therefore, surprising that for a considerable time upto even the middle of 
1943, Government policy in regard to the problem of food was weakened and haphazard. 
No proper appraisal of the situation was made either by the Government of Bengal or by 
the Government of India and they tried to pieet the situation as and when it developed by 
what might be called the trial and error policy. While they allowed steady exports of rice 
from the province despite an influx of population both from Burma and firom other provinces 
of India and cessation of imports liom Burma, and while they remained absolutely oblivious 
of the effects of inflation, they actually helped the upward spiral of prices by resorting, from 
time to time, to polices which were ill conceived and ill-executed. The chief among these 
were — 

(a) lire denial policy; 

(b) Permission to large industrial employers to purchase huge stocks of food grains for their 
workers; 

(c) Uncoordinated purchase of huge stocks by the Army and seml-Govemment Institutions 
like the Railways, Port Trust, etc. 

(d) Irrational and unscientific price policy without any control over si^plies. 

19. Denial Policy — The Committee do not question the propriety of initiating measures 
to deny all facilities to the enemy who had by that time completed the occupation of Burma. 
At the same time, the Committee caiuiot help observing that the Government was ofteii 
stampeded into taking hasty measures and while their urgency or rqipropriateness as denial 
measures were doubtful, they undoubtedly, led to a deterioration of ffie food economy of the 
province as also to the tmdermlning of public morale. The Committed regret that, despite 
repeated representations made by them to the Government at the time^ the Government o 
Bengal paid litde attention to them. 

20. The Boat removal policy Inaugurated by the Government of Bengal in April 194 , 
contributed to the famine by; 
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«< •!>« Char landa «,d variom hlanda lying a. Uk 
^ '■)' boa 

Mocatog ihe tnmsport syattm „( fa Hverinc dirtricB, particularly „f the diatricte like 
tfwwgh roads*"***^ Bengal, which possessed not an inch of Railway Une and very few 


(c) Putting about 1,25,000 boatmen out of employment (taking 5 men on an average per 
boat for 25,000 boats, which according to a statement made by the Hon’ble Sir 
J.P. Srivastova in the Central Assembly on the 18th November 1943, were removed from 
the coastal areas. Die Committee understand that a huge number of these boats was 
actually destroyed). 

(d) Hampering fishing in many areas with consequent diminution in fish supply and miseries 
to the fishermen. In reply to a quesUon asked in the Central Assembly, on the 31st 
March, 1944, Mr C.M. Trivedi admitted that the fishing trade undoubtedly suffered as 
a result of the boat denial policy but he pointed out that adequate compensation was 
paid to the fishermen. 'Fhe Committee have no information on this point. 

(ej e.rcdting panic in the mind of tlie masses by giving scope to wild rumours; 

(!) Hampering the production of salt in the coastal areas and its movement with consequent 
hardships on people engaged in the industry. 


It appears that the acreage under rice in Bengal fell from 23,843,000 acres in 1941-42 to 
23,142,000 acres in 1942-43 (vide: ‘Indian Tradejournal’ April B 1943). It is for the Commission 
to judge as to what portion of the fall of 7 lakh acres in the acreage of rice was due to the 
boat removal policy and the evacuation of some coastal tracts. 

21. In a Press Note which was issued by the Government of Bengal on the 6th April 1942, 
explaining their policy regarding the removal » \ country boats from the coastal districts; they 
emphasized its importance in hindering any possible advance by the enemy . . . 

[Omitted: Details of this policy and the hardships it inflicted on certain coastal districts of 

Bengal where boat was the only form of transport — Ed.] 

22. The Rice Denial policy and the hasty method adopted for its administration was 
another serious blunder of the Government. Apart from the inherent defects in the scheme 
itself the way in which the policy was cairied out was fraught with great potential danger. In 
a letter which the Committee of the Chamber had addressed to the Government of Bengal 
on the 20th April 1942 (copy of the letter given i»^ Appendix I),' they pointed out that this 
policy of purchase of huge quantiues of foodstuffs by tlic Government might ultimately involve 
them in far reaching complications. It was likely that a sudden tendency for prices to rise as 
a result of Government entering the market as a big purchaser might induce the poorer sections 
of the community to sell out their crop, even though they might not have any surplus with 
danger of starvation later on: on the other hand persons better placed were likely to be tempted 
to hoard up and immobilize stocks which would otlierwise be available for the market 

23. The fint Indication of possible adoption of the Denial Policy was given by the late Sir. 
John Herbert, the then Governor of Bengal, in his address to the Bengal Legislative sem y 
on the 2nd April, 1942. Explaining the raison d'etre of the Policy, he pointed out that there 
were certain districts in which production of paddy was in excess of the normal requirement 
of those districts and that in case these surplus stocks of grain fell in the hands of the enemy 
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there might result distress and even famine in those districts uiiich did not produce sufficient 
for their needs. While announcing that the Government had, therefore decided to take measures 
to remove the surplus stocks from the districts concerned, he also gave an assurance that it was 
not intended to remove any paddy or other foodgrains which were needed for the normal 
requirements of the civil population. Referring to this aspects of the matter, the Committee ol 
the Chamber in their letter of the 25th April expressed the view that, in determining surplus 
food crops in a district, absolute reliance should not be placed on official figures of acreagt^ 
yield of rice, etc, in any district, as these were in most cases collected by ignorant village* 
chowkidiu^ and others having neither any training nor an adequate appreciation of the purpose 
for the collection of data. The Committee, therefore suggested that, in making any decision 
regarding the surplus available, trade estimate, which had often been found to be more 
dependable in the past, should be taken into adequate consideration, while due account should 
also be taken of the uncertainties of rainfall, floods and weather conditions, as also of tlu* 
amount already exported out of the district through ordinary trade channels since the last 
harvesting season, and of the requirements of seed. If this was not done, the CommiUrc 
apprehended that purchases on account of the Government might adversely »dTect a disuic i 
which might already be suffering from deficit, and also result in a shortage in supply in a dlstiu t 
which had a comparatively small surplus. In regard to the location of the storing centre, iIk* 
C*oinmiUee drew attention to the possible difficulties which the Government might expeiieiK v 
in arranging the movement of surplus food stocked in a central place, to a deficit distriii lus 
spce<iily as was desirable when such movement would be found necessary. On the other hand, 
the) did not coasider the partial storing of surplus foodgrains in particular deficit districts, even 
though falling under the category of danger zones, to be inconsistent with a denial polic)', Im 
in extreme cases it was always possible for the authorities to destroy such foodgrains as utMc 
likely to fall into enemy han^. Otlierwise, tte non-availability of essential food supply to u\ il 
population of any area miglit entirely shatter public morale and might frustrate the ver)' objiu ii\ r 
of the denial policy for resisting enemy aggression. 

24. It is possible for the Committee, having no official information at their dispo.sal, to 
state how far the suggestions made by tliem had been accepted by the Government, or (o 
what extent the entire quantity of denial rice was later on, with the gradual iinprovemeni in 
the war situation, made available for civilian consumption within Bengal. It has, howr\«T, 
been frequently mentioned that a certain percentage of tliis quantity was exported, undei 
Government auspices, to Ceylon and, further, not a small portion of die denial rice had 
become inedible and was wasted. The Commission will no doubt enter into all these questions, 
and the Committee do not propose to pursue them further. 

25. There arc, however, two aspects of the matter to which they would like to refer in 
this connection. In the first place, there Is no doubt that the action of the Government Agents 
in purchasing rice in the mofussil had set in force calculated to raise prices. In a Communique 
issued by them on the 2^frd June 1942, the Government of Bengal thcnaselves admitted that 
they had directed their Agents to purchase rice at market prices, subject to a maximum rate 
or Ks 6.4.0 a maund for Balam rice. 

26. In the second place, the Committee would strongly urge the Cotlimission to consider 
whether, in view of the military situation prevailing at the time, there was indeed any justification 
at all for adopting the Denial Policy, and whether the Government without mnning any 
risks could not have delayed the execution of the policy by a few more; days or weeks. The 
Committee do not presume to speak with authority on this matter, but tiic question whether 
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the pogramme was actu^y decided upon the advice of the miUtaiy authoriUes or. whether 
the Government took acUon solely, on tlieir own responsibility, h^also to be c'.uified. The 
Commi^e would a^so point out, m Uiis connection, that in his Address to the Provincial 
Assembly, referred, to above, the late Sir John Herbert had himself stressed the necessity of 
maintaining the morde of the people which, according to him, was as important, if not more, 
m a situaUon vnth which Bengal was placed, as guns and aeroplanes. (Vide Page 273 of the 
Debates) The Committee are aware that compared to the total production of rice produced 
in Bengal, the quantity actually purchased in pursuance of the Denial policy 30 719 tons 
according to a statement made by the Hon’ble Sir j.P. Srivastava in the Central Legislative 
Assembly on the 18th November 1943 - was small. But (he fact that it was the Government 
who were buying in the market with the object of denying facilities to the every was sufficient 
to induce both a rise in prices and a feeling of panic among the general public - a feeling 
which was further fostered by the Boat Denial Policy. It was, therefore, natural that the people 
should be encouraged to hoard more than even their normal requirements m order to guard 
tliem against any possible enemy occupation of the country - a possibility which was openly 
canvassed by the highest dignitary in the province. 

2/. I onking at the matter from this distance lime, it is, in the opinion of tlie Committee, 
possible to argue that the Denial Policy, both in respect of rice and boat, had played a very 
important part in preparing the ground for the famine. It certainly let loose forces which could 
doubtless have been brought under control later on by a judicious policy — but there can be 
no gain saying that the ball was s‘’t rolling by the formulation and the execution of a Policy 
which though designed to deny facilities to the enemy, actually culminated in a denial of food 
to the people of the province. . . . 


( . Nnt printed. 



Evidence by Krishak Praja Muslim Leaders — 
dt 1.9.1944 (extracts) 


Nanavati Papers - Vnl. I 
[NAI] 


Humayun Kabir, Jalaluddin Has. mi and Shainshuddin Ahmed 

1. Chairman'. You summarised the causes of tlie shortage and one cause you did not mention, 
i e. the short crop of 1942. Mr Hashmi: It originated in 1942. 

2. The aman crop reaped in December, 1942 was a short crop. Was that a cause of the 
shortage? — In some districts it was short. 

3. It was not short throughout the Province? — On the average it was short 

4. We were told that it was 6.9 millions as compared wiUi the normal of 8 millions tons. 
Do you think that was cause? You do not mention it? - Mr Humayun Kabir. There is some 
reference to it when we say that at one time a bumper crop was expected but after the cyclone 
of 1942 these expectations were defeated. It is die shortage that we imply. 
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5. You have not mentioned it in the summing up? — No, but it is in the text. We had to 
do the memorandum fairly quickly as we had no time and we would like to supplement it 
with some further causes. 

6. You talk about tliousands of prisoners being fed. Wliat arc these prisoners? — Thero 
were prisoners in Daijeeling and a large camp in Ranchi. 

7. Ranchi is not Bengal? — But foodstuffs went out of Bengal into Bihar. 

8. How do you know? — 'Fhere were movements of food from here. You will notice that 
in December 1942 or perhaps early in 1943, Mr Fazlul Huq made a statement either in publu 
or in the Assembly that he had agreed to some crop being sent from the Western Distiict of 
Bengal to feed Bihar. 

9. It was sometime in 1942, because Bihar coalfields were being fed with rice from Beng;i] 
and Daijeeling was supplied with rice from Purnea, there was an endeavour to maintain this 
normal channel of trade? — This Ls what we had in mind. 

10. Do you want to stress any point particularly? — Yes. We have some point witli regard 
to the policy of the present Ministry aftei it came into office. 

11. Have you no criticism of the earlier ministry at all? — You will find they are there, 
lliey had one saving grace. They admitted that there was a shortage. It is our contention that 
this denial of shortage was a great blunder. It was not possible to solve the problem by .simply 
denying the shortage. 

12. You think if there was statement that there was a shortage it might have helped the 
situation? — By securing outside help. At that time people were dying in thousands in Calcutta. 

13. Your statement was about April/May. lliere were no deatlis at that time. — ActualK 
hunger marches had begun even in March. 

14. People did not start dying till about August? — 'ITierc was a hunger march on iho 
Assembly in March. Private relief organisations were started in the end of June or in the fust 
week of July. We started certain canteens in early July. 

15. 'Hie statement was made in May? — At that time periple were coming to Calcutta 
You could sec them all along the pavement and private charity was trying to meet the situation, 
but it was not possible for them to deal with such a colossal problem. 

1(). 'Fhe first charge you make against the Nazimuddin Ministry is that they preached a 
position of plenty when there was great scarcity ? — llial is the first. ITie second is with regard 
to the food drive in June whose only result was driving the stocks from the rural areas into 
the black markets of Calcutta and Howrah. 

17. Against that won’t it be argued that having regard to the difficulty, it would be 
impossible to transport the stocks? — But a large number of boats were operating. 

18. But we have the allegation that the denial policy reduced the boats to such tremendous 
extent; the presence of boats to bring these enormous quantities from the mofussil to Calcutta 
is rather impossible? — It is true that a large number of boats were destroyed. But the few 
that remained especially in the southern district were put strictly under Government control 
and fiovcmment agents there could use them if they wanted to. 

19. It is not a question of Government agents. You said the food drive in June I94d 
resulted only in large stocks being removed to Calcutta? — I said to the hoarders in Calcutta. 

20. That means that a lot of people were moving it to Calcutta? — It could operate in two 
ways. Many hoarders had branches and godowns all over Bengal and a certain amount o 
stock was kept in the mofussil areas, and some were moved to Calcutta^ 

21. Against that argument it will be said that transport was difficult and it would c 
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extreme y difficult to move large quantities in Calcutta? - But you probably know how the 
t^tsport preblem here is managed. Yon can gc uampou someUmes It yL are a private 
party and there may be no transport even it Covernment wanted to get It. tores Lple 
manage to get wagons even against rules. " ' 

. I"?*; f We would 

suggest that to that extent it was a large stale operation. But what was the pets entage of the 

quantity move, or whether it came to Calcutta or wits kept ,n dilferent pans of Bengal, it is 
difficult to say. It created a lot of panic and suspicion that Calcutta and Howi.th were being 
left out Why was there no food drive in Calcutta and Howrah where the b.g merchants had 
their godowns was a question the people asked everywhere. 

2d. But the argument on the other side is that these operations should be taken as a whole-’ 
- Yes. That was the argument advanced in the legislatuie, but it could not convince everybody. 

I hcre was also another factor. The Giivemmcnt placed all their business witli one single firm 
and it was bound to invite criticism. 

21. You are referring to the aus procurement scheme:* - Yes. I am not making any 
complaint against any particular firm. It might have acted in a bonafide manner. In any case 
if you give d monopoly to one firm, it is bound to create .suspicion in the public mind and if 
such firm is inclined in that direction, there will be scope for all kinds of unfair dealings. 

25. You tliink it was a mistake to have appointecl one single agent? — It was a ver^^ great 
blunder. It not only created suspicion in the public mind but also gave rise to friction with 
other traders. The Government tlien failed to secure the good-will and cooperation of the 
trade that was necessary for the success of the scheme. Along with that another mistake which 
the Bengal Government committed was with regard to the import from outside th'^ province. 
You will remember that after diis ministry came into office, the Government of India declared 
a free trade zone, so far as eastern area was co»h erned. The Bengal Government tried to get 
stocks from Orissa and Assam but tliey did no* get the cooperation of those (iovernments 
which they should have secured. 

26. You think it was the fault of the Bengal Government’s? — Yes, it was I think there 
should have been some more accommodation by the Governments of A.ssam and Orissa, but 
the main responsibility was with Uie Bengal Government. They should have approached the 
two provincial governments and secured their cooperation, because it was a great opportunity 
which the Government of India gave to Bengal at that time. 

Another factor which I would place before you is the way in which they selected persons 
for the distribution of whatever stocks they w'ere able to secure. Here again persons who had 
experience of business were ovcrl*^oked and personal .vith political colour were brought in. 1 
saw somewhere a phrase that in place of non-political traders the Government took in political 
non-traders. 

27. You are referring to the distribution in the district? — Yes and in Calcutta specially. 

28. You are talking of the free trade movement? - Well, it is continuing even today, this 
kind of giving licences to people who have had no past experience. 

29. You are referring to rationing shops — Rationing shops and Government supply stores. 

30. Government supply stores are run by Government? -* Yes. 1 hat also 1 diin is an 
unnecessary expenditure of public money and causes unnecessary delay and friction 

[OtniUed: Paragraphs 31-55, 36-55 Humayun Kabir’s criticism in Ch. XVIII - Ed.) 

Jalaluddin Hashetni: I will finish in a few minutes. Apait from the big questions, apart 
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from the question of war inflation and denial policy and occupation of Bunna by the enemy 
I still hold that the policy adopted by the Government of Sir Nazim-ud-Din which I call the 
anti-hoard drive and food census is responsible for the deaths of poor people. You will believe 
me if I say that the people of Bengal, by culture cannot allow people to die before their very 
doors. So, we should see what was the cause of this disaster. I belong to Kh ulna [ started a:{ 
many as forty relief centres in my district The Government appointed one agent under the 
denial policy to purchase paddy from my sub-division and constituency. I protested. The 
poUcy adopted by the ofiicer of tluit particular sub-division was wrong. He began taking bribes 
and resorted to corruption. I brought it to the notice of the Government that this policy would 
fail. 

57. Chairman: What did he do at that time? — I will tell you later on. I forced the department 
concerned to enquire into my allegations and the department concerned recommended 
suspension of the officer. He was actually suspended and only the other day he has been 
reinstated by this Government. I still lay the charge that he took to bribery and corruption. I 
am a cultivator. I had paddy in my stock. I had no confidence in the Government and like 
myself many people had no confidence in the Government because they found from experience 
that the method adopted by the officer with regard to sugar and kerosene and salt was faulty 
I am talking of just before the famine in the year 1943 when Nazimuddin Government assumed 
office, lltey fii^ of all controlled sugar, tlien kerosene and then salt and then came tlie tuni 
of rice. What did they do? I can even now prove to the satisfaction of the Commission that 
controlled price of sugar is 15 or 16 rupees a maund and in my area it sells at 55 rupees per 
maund and how? There are dealers and sub-dealers in the village. They come with a chit to 
the stockist The stockist gives them some money, and in consideration thereof they sell (lie 
permit to the stockist who in turn sells sugar* to confectioners at 55 rupees a maund. 'fake 
kerosene. 'Fhe control price is rupees 5 or less than that They take from Calcutta by 
country-boats to where dealen and sub-dealers are and who have been appointed by the 
Government They distribute one kerosene tin among the villagers at the rate of half a pao 
per head and the surplus tins they sell at 20 rupees per tin even today. Enquiry can be made 
into this matter even today. There are so many instances of corruption. 

58. This corruption Is on behalf of the dealers and Government Officers? — I start from 
the beginning. I ^longed to the Fazlul Huq party. I was Deputy Speaker of the Bengal 
Legislative Assembly of which I am still the Deputy Speaker. I requested the then Minister 
in charge the Nawab Bahadur of Dacca to stop corruption by Government officers first There 
had been two conferences and I was the principal spokesman. Mr Pinnell was there. I pointed 
out certain officers of that particular department 1 mean the newly started Civil Supplies 
Department and told them what they were doing. No attention was paid to my complaint. 
That very complaint was repeated in the Bengal Legislative Assembly by several members. 
We actually named those officers on the floor of the Houses. They were, we said, taking 
bribes to the tune of 5, 10 and 20 thousand rupees from the marwaris. No attention was paid 
to those complaints by the Ministry. 'Fhe Ministry went out of office by the end of March 
1943 and this Ministry came into office on 24th April. One sub-dMsional officer of my 
sub-division was suspended. 

I bring now the one sin^e instance of the Jute Regulation Departmept of Bengal which is 
being conducted by some I.C.S. officer. He writes books often without knowing what he is 
writing about His name is Mr bhaque. The department consists of schbol boys, and college 
boys, they started %vlA corruption ar^d bribery. We protested and pointed out that these boys 
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J"I? .l!l' “crcage i. exKnded and d,ay „e.n dnina 

many otiMr Ainga. J^d this depanmenl is niiw in ciinirol ot relief and dislnbulioii. I made 
a compUint to my I^t^t M^strate Mr H.M. Ali, I.C.S. I made several complaints He 
exntmg sul^onal office ot my suWivision Oiat eveo. day they were changing ffie dealers, 
imd that It hmi become a regulm Mes of ffie officers big and small. It Is the Le in ever; 
village. I have recently toured Khulna, 24-Parganas and ffie same condiUons are prevalliil^ 
everywhere. * ® 


With regard to the future, there will be no trouble if corrupUon and bribery were eradicated 
from the government depa^ients. I met a very important old I.C.S. official of the Covemmenl 
of Bengal recendy. and asked him why the I.C.S. officers were taking bribes. His reply was 
‘Hashemi, it is easy money, and comes without any responsibility’. Every man in the 
government service today is taking bribes without any sense of responsibility, from the top to 
the bottom, from the chaprasi to the highest officer. 1 make this sUitement without any fear 
of contradiction. 


In my case I had to divide my paddy anmng several hoiJse.s. rhey considered me 
anti-government, and I disUibuted my paddy to some of my relations to avoid keeping a 
quantity above the stipulated maximum. In Uiat way people concealed the paddy. It is for 
this reason many people in my sub division thought tlicre was an abundance of aman crop. 

Only the Statesman came to our rescue. If the Statesman did not give tins account of tlie 
famine and did not publish the horrible pictures, I think no newspaper, English or Vernacular 
in Bengal, would have dared to publish these accounts. 1 sent reports of deatli in my village 
and that report was challenged by a petty sub-inspector ol police. 1 said that three people 
were dying in my village and that report wiis contradicted. 

59. How was it that these three people were not supported by tlic village people. — Actually, 
they came from other areas. Of course, some pf : i)le gave them food, but ultimately they died. 
In a school in my own village I found (Itrce chiL^» ?n dying without any medical aid. 

Here in Calcutta the metliod that w'as adopted to drive out the destitute was simply 


barbarous. I said to the Relief Commissioner, carry them in a human way and not in a brutal 


way. It was not cared for. Women were taken in one lony, men in anotlier, and children in 
a third lorry, without any distinctic^n as to wife, husband and child. The wife went this direction, 
the husband went that direction and the child to a third place. None knew where Iv.^ wife or 
child was and it was exhibited to the world tliat there were no beggars in Calcutta. Even now 
you will find many beggars coming to Calcutta, but being driven away by the A.R.F. and 
other people. Dire necessity brings tliese beggars to Calcutta because now-a-days they are 
thinking that people in Calcutta w'^nld save their live... 

bO. Mr Ramamurty: You have just said that officers from the very highest to the lowest 
were found to be corrupt in Bengal, if this is true, it is a v^ry serious statement and position. 
Can you give me a statement of at least half a dozen high officers who are corrupt, quoting 
the instances when they accepted bribe, die amounts given and the names of those who gave 
the bribes. This information will be kept confidential. ~ Yes, I can give full particulars and 
names, provided you will give me an assuiance that you will keep the source absolutely secret 
(At this stage Mr Ramamurty consulted the Chairman and it was announced by e lairman 
that Mr Hashemi^s name would not be divulged, but that the information would be utilised 


to certify the allegations.) • j * i r lu 

bl. We would not divulge the source of infonnation. — I can give you e e so 
amount of bribes taken, the names of the officers, and the parties even, provided my name 
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is not mentioned. I can give you a typed copy. I can hand it over to the Chairman of tlio 
Commission and my name will not be there. Only for my protection and nothing else. And 
the service that the Commission will render to Bengal is to suggest to the Government the 
ways and means of checking corruption among the officers. I am particularly emphasizing the 
Jute Regulation Staff of Bengal. I will send the list tomorrow in a sealed cover to the Chairman 
with a forwarding letter enclosing a typed copy of the details of names, etc. 

Mr Shamshudin Ahmemd:* I think two members of our party have stated most of the things 
before this Commission. I think you are inquiring into the causes of the Famine and to know 
tlie procedure by which future famines could be stopped. Well, Sir, as an ex-Minister of ihe 
Govemment of Bengal, speaking very frankly, I think the first and the root cause of the trouble 
is the irresponsible Govemment of India. And very unfortunately Bengal was saddled with a 
Governor who was not only proLcaguo but anti-Fazlul Huq Ministry. I believe that, in spite 
of die Ministry’s several attempts to put the case of Bengal before the Govemment of India, 
It w^as not done by the Governor, and I believe if that had been done in the beginning of 
1942 or the middle of 1942, the disaster that came to Bengal though it was precipitated bv 
(he unwise acts of the Nazimuddin Ministry as you call it, and I will come to that later on - 
the big toll of human lives in Bengal might have been obviated. I don’t know what Mr Fii/lul 
Huq and other Ministers have said; but so far as I remember in regard to the denial poliev 
and the first rice purchase scheme, the then Governor, the late Sir John Herbert, nevn 
consulted the Cabinet; even though when we came to know we protested, he did not pav 
any heed and said that those things had got to be done. 

t)2. Chairman: I suppose it was a military necessity? — But even then, the Mini.stry could 
have been consulted when there was a Ministry, otherwise the first course ought to have been 
the application of Section 93 and the doing away of provincial Autonomy. Even today tlie 
scheme of sowing Jute, the agricultural policy that has been pursued in regard to jute, has 
been directed by the Central Govemment. 

63. W411 you stop sowing of jute absolutely? — When 1 cannot feed my people the first 
duty of Govemment would be to feed the people and that would have been done if there 
had been a National Govemment. Therefore, when the Govemment of India adopted the 
denial policy, they knew that large numbers of soldiers were coming to Bengal and that the 
whole civil life would be upset. 

i>\. You said it was the duty of the Government to feed the people and you would grow 
no jute at all. I am asking whether you would agree to grow no cotton. — Yes, if necessary. 

65. You have got to carry your rice in jute bags, you have got to grow some jute? — Some 
jute will be grown. I don’t say that no jute should be grown; I think there must be restriction 
in such a manner that first of all in order to meet the situation you should be able to feed 
the people. It may be that the Burma rice that used to come in was very small but we used 
to get something; but in the face of very large influx of people into the province, it was upto 
to the Govemment to so adjust their agricultural policy as to be able to feed the people. Fhere 
is also the question of cattle being killed or exported. Only the other day I found tliat in 
Northern and Central Bengal an ordinary bullock is being sold at Rs 150 a^nst Rs 30 or 40 
before. We do not know what is going to happen if this catde situation continues; it will be 
very difficult to get catde to carry on the agricultural operations. So in these abnormal times, 
abnormal remedies are necessary. I do not think you can meet the situadpn by getting 
from the Punjab or the C.F. You must restrict the cultivation of jute and grow more y' 
Mr Jalaluddin Hashemi: One more point and I will finish. Would this Commission kin y 
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same wfy as it happLed in the Botanlcii" pifnl 
Government to deal wUh these thmgs. Mr Humayur. Kabir. We have in our memorLdum 
referred to the quesUon of exports from Bengal. Ihc Government of India have made 
statements from Ume to time which differ. In March 194,1, m an.swer to a -mes.ion in the 
Council a statement was made Uiat no further exports would be made from Bengal. laiter on. 
on the 25th July 1943 there was a further communique by die Government ot India that 
beyond this date there will be no further exports. Now, ,f the exports had been stopped in 
February or March, there would have been no question of stopping further exports from this 
particular date, lliese arc little things, but die Commission might try to reconcile these 
conflicting statements of the Government of India ... 



Evidence by Dr N. Sanyal, Wliip of the Official 
Congress Party and Dr A.C. Ukil dt 1.9.1944 
(extracts) 


.Nanavati Papers - Vol. Ill 

INAll 


[Omitted: Paras 1 to 41 but paras 35-48 have also been included in Chapter xviii because 

of their relevance to the theme of that Chapt-’. — Kd.] 

\2. Did that show official action? Tlie Muslim League is a political party, the European Group 
i.s also a political party; and it does not follow that, because these political parties asked to 
withdraw support from the Faziul Huq Ministr)', there was official backing to it? — Well, there 
is more than evidence in other directions ... In September UM2 an interesting thing happened. 
The European Group sponsored a motion in the Assembly suggesting full suppcit to all 
measures of repression taken by some executive authorities in ctinnection with certain political 
disturbances. 

43. It was in September 1943 or 1942? — 1942, 1 mean. 

•t4. Measures taken by Faziul Huq’s Government? - ITiat w as so. Ihc WTiip of that party 
proposed an amendment. TTie Deputy Speaker was conducting the proceedings in the absence 
of the Speaker. Governor sent letters quite out ot his w'ay to the Deputy Speakei suggesting 
ihat he should finish the discussion on the European Party s motion although previously it 
was arranged that it should not continue beyond a certain date. 1 possess tliese letteis from 
the Secretary to the Governor addressed to the Deputy Speaker. 

45. Suggesting that the debate should be concluded? - Yes and that suggested that the 
Governor was taking an active interest in the European VSioups' motion in the legislature. 

46. Have you got the letters? - I thought it won't be necessaiy to produce them hcre^ 
VhcY were letten ^dressed to the Deputy Speaker. If you like I will get them tomorrow and 
show you. 

47. us proceed to para 21 of your memorandum? — Regarding the Governor s attitude 
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I suppose you have heard Mr Faziul Huq's evidence. He must have referred to the letters he 
wrote to the Governor which he read out in the Assembly. It is no secret and copies are now 
available. They are printed. 

48. Who printed them? — Mr Faziul Huq himself. They are abo in the Assembly 
proceedings dated the 5th July 1943. 

49. Now , in para 21 of your Memorandum, you suggested stoppage of exports - lliat 
has been our case right from the beginning. There should be no scope left for public suspicion 
in this respect Not that the exports w'ere la^ge, but even a suspicion that there were exports 
would upset the market conditions. 

50. It is difficult to prevent people from suspecting things. What would you have Govern 
ment do? — Government could have made a categorical statement that there would be no 
exports from Ciilcutta. They made no such statement There is a difference between the 
suggestion made by us in July 1943 as slated here regarding the Central Food Council and 
the previous suggestion for an Advisory Committee. Here I contemplated a sort of executive 
organisation. 'Ihe previous one was for an advisory organisation. This was a stage where we 
tliought a mere advisory organisation might not be helpful. 

51. You wanted a dictator? — No. But a fully powerful executive. 

52. You wanted the Central Food Council with dictatorial powers? We wanted full powciN 
for the Council. We said the Provincial Government, so f<ur as food was concerned, should 
entrust the administration to a technical authority as something which should be moic 
conipt tend)' done by them. 

53. You wished them to hand over Food administration to this body? — Yes and 1 suggested 
the ChaiiTTian could be the Minister himself. 

,>t. But the cabinet, under the constitutiouf is the deciding authority. What you proposed 
amounts to this: The cabinet should hand over their powers to the Food Council? — In fart 
this was our case. As I stated in the past and as we said later on the Food administration was 
left in the hands of the most incompetent and probably a dishonest member of the Cabinet. 

.^5. WTicn was this? — March 1943 and previously also. ITie Nawab of Dacca was in 
charge whom we considered incompetent Tliis was our feeling. Mr Pinnell was taken on as 
the first. Director of Civil Supplies. It was convenient for him to have the Nawab of Dacca 
because Mr Pinnell and the Nawab were in other respects closely associated previous to that 
As you might be very well aware, Mr Pinnell was the Nawab’s Manager or Secretary in his 
personal estate affairs. It was therefore very convenient for him to get a Minister who he wiis 
absolutely certain, would sign any papers tliat he might bring before him. 

56. But it was definitely a matter for the cabinet? — Iliere were many matters which had 
never been brought to the Cabinet? 

57. But surely the matter as to who the Minister in charge of Food should be was for the 
Cabinet to decide. Do you suggest that Mr Pinnell prevailed upon the Cabinet to get tlie 
Nawab of Dacca? — It may not be Mr Pinnell, but the Governor surely could. 

58. You are only assuming so! — No. In spite of our repeated anfji definite statements 
demanding that the Food administration should be eritrusted to a competent person, it was 
given to this Minister. The position was more serious than that. As you ^e trying to get into 
the bottom of the whole thing, I should also state clearly this. Mr Pinnell knew that the Nawa 
of Dacca was in the habit of collecting money in various ways including on the issue of permits 
for the movements of sugar. There was one case in which a certain quantity of sugar from a 
North Bengal sugar mill was, after the embargo, ordered to move out on the authority of an 
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Magl^ Dm^pur. T^e pan.cuW sugar mill «»,, undc-r die Trangement of die Uireetor of 
Civd Supplies, to supply Jal^gun, Bop. aud other distdets. But when the Distnet Magistrate 
go. dus tetegran. from die Nawab ,d Dacca this sugar was allowed to mme d, Oalcutm. 'Iliis 
was ^ally brought to head and the papem were placed before die police lor InvesOgatlo... 
the Nawab having denied the authority of that tclegra..., A senior and capable poll, e Vicer 
was entrusted wiUi the investigation and it was revealed that the Private Secrcta. y of the Nawab 
of Dacca had signed that original telegram handed to the t elegraph Office 

59. Where did you get this infonnation from? - Would you like to know. Then kindlv 
enquire of the Bengal Government. I am taking the responsibility for the statement here but 
I shall not disclose my informant for obvious rca.sons. 1 take responsibility for this statement 
and you arc at perfect liberty to prosecute me if any of these statements is found to be wrong. 

m. We caniiot prosecute you. You are not on oaUi. - I think under tlie Ordinance 
appointing the Commission you have got the nowers if) do so. 

61. You are giving evidence in private? - It you want you can send for the Police ofliccr 
(oncemed and take his evidence. He is here in Calcutta. So, that case was not allowed to be 


proCv eUed with. Mr Pinneli knew all about it and s(3 did the C'>overnor. Ilierefore there i.s no 
difficulty in presuming that whatever papers Mr Finncll sent to the Nawab Sahib, they were 
signed blindfold and Mr Pinneli could get the Minister in charge to do anything that he 
desired. Therefore my idea was that the Ontral Food Council should have full executive 
authority. 

()2. I was only trying to get quite clear in my mind that the cabinet was going to follow 
the advice of the Food Council. — Y'ou know particularly as an old administrator of vast 
experience that when party Goveniment has to be organised rninisteis have to be chosen on 
grounds other than merit and ministers are pla. ed in charge of portfolios on considerations 
not always of merit. So, tliat was tiie whole diffi* . lly. 

bd. lliat is the case in all part)* cabinets. Fven in a Congress Cabinet.'* Probably, yes. 
But Congress parties are organised on a diflerent basis and such difficulties do not appear 
when the party is in absolute majority. In coalition Governments the trouble is that you have 
to depend on the cooperation of other sections and tliat co-operation will come at a heavy 
cost of efficiency and probably of honesty. 

64. So you rather preferred a section Goveniment? — We found tliat in a serious 
situation of tlie nature of a National Calamity, parties could not possibly function. In fact I 
could mention one little instance. Early in April or to be c.xact on 13th March 1942 and on 
the following days the Governor sent for some of us and wanted our opinion on the possibility 
of some kind of national Government. Just then, as you know, there were the activities of the 
Japanese in Burma and so there was some anxiety. He llierefore tried to have an all parties 
administration and we gave him our qualified support in that idea. 

65 What is that qualified support? — Wc wanted an all-India approach to this question 

and not merely from the Bengal point of view. 

66. Was an all-party Government possible in Bengal? — Unless all-India questions were 

settled, we could not do anything. Iliat is what we suggested. , i r 

«7. You took the line that an all-party Government was not possible unless the whole of 
the constitutional issue in India was settled. You placed Bengal’s welfare seconc to e 
settlement of the all India question? - Not quite, We said it was impossible to do much 
because we were not competent to decide many major issues. 
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()8. What attempts did you make to have a national Government? — No kind of power 
was given to us to secure food unless it was within all India approach. There can be no 
question of working together on certain affairs which were definitely not allowed to the Ministers 
in the provinces under the constitution. 

69. Your line of argument was that there was no possibility of an all-party Govemmcni 
in Bengal unless the major problem of India’s constitution could be settled? — That is partly 
correct 

[Omitted: 70 to 106 — Ed.] 

107. Chairman: I do not think the position you have taken up is tenable; those provinces,' 
in view of their own difficulties, felt that they could not give; and the obvious alternative was 
procurement from your own resources. That is to say, you have resources less than normal: 
— I am not saying that we did not want to have our own procurement within the province 
itself. I am in favour even now for the current year, although there has been difference of 
opinion, that even in deficit district Government procurement plan must operate . . . 

108. And particularly more so in the surplus areas of your own province. And what is 
the method of procurement you would have employed? — That also we have stated in our 
memorandum; in fact, while criticizing the Government of Bengal’s policy of procurement 
we have made our own constructive suggestions always . . . What was the scheme you 
favoured . . . 

1(}.). Mr Ramamurty: For procurement from your domestic resources? — This is stated in 
my memorandum and observations in the press from time to time. It is also mentioned m 
my speech in the Assembly. My idea is that we should have Government-supervised local 
buying agents for procurement in every district selected from persons normally doing trade 
at the place requiring them to have regular statements made and given to Government of the 
actual purchases from week to week, where it is stored and kept properly. The whole work 
to be by local traders acting under Government supervision. 

110. Chairman: You will employ trade agents under Government supervision? — Local 
trade agents. 

111. Mr Ramamurty: One man in each district? — 'Ihe number must be depending upon 
the availability of Government officials. If they have enough local officers to supervise they 
may have more than one man. My grouse has been that although 1 have helped Mr Suhrawardy 
in sponsoring his scheme of procurement, contrary to the wishes of Dr Shyama Prosad 
Mookheiji who thought no procurement should be attempted, he would not take my advice 
fully. 1 told him you have got to depend upon the local trade. Instead of taking Ispahan!, or 
Roy or Daulatram or anybody like that whose mere presence in the local area would create 
a flutter in public confidence and who also would have to utilise some local agents as tlieir 
collecting sub-agents and who also would have to take the guidance and help of the civil 
supply officers there, why not employ some men in the trade locally? 

112. Supposing that man is unable to buy all the quanti^ you wanted^ — I said Government 
would make the offer and must be in a position to buy aU that come |o the market 

1 13. Supposing even with the Government offer, people did not sipll? Would you requi- 
sition? — I would not at this stage. I am sure if economic condition made favourable there is 
no point in supposing that they would not sell. 

114. Chairman: Economic conditions, meaning surplus of suppty? -*■ Yes and offer of fair 
prices. Surplus may not apply to the whole district Surpluses with Individuals may happen 
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when the district is not surplus Government would know the men with the surplus TTie local 
officials can contact the individuals and offer them and say, «we are going to Sve a stepping 
down of pnces and unless you part with the surplus now you will lose’. RequisiUon must be 
the last stage. ^ 


1 15. Mr Ramamurty: If he does not give you at the price at the time you want it you 
would requisition? - 1 am more or less a socialist in that respect I won’t mind the Government 
going the whole extent if my neighbours are starving. I won’t care for private property at that 
stage. But I won’t use that weapon first. 

116. If necessary you would use it? - Certainly, in the interest of the community. 

117. The condition in the market may be difficult if you requisition from the trader, but 
if you requisition from tlie producer it will be a different matter? ~ But there is the danger 
of less growing of food in that case. 1 would not requisition from the small cultivator. 

1 18. That will be only in the next year? - But there also one has to move with caution. 
As a matter of fact in 1943 somehow or otlier the feeling was created tliroughout Bengal that 
Government was going to requisition any additional production and the agriculturists got 
frighteii.cd. You know how such panic get round. Production has risen, but a feeling like that 
had reacted on more extensive production although the economic forces were all inducing 
larger production. 

119. Sir Af. Nanavati: You mean production stopped? ~ They did not like to incur 
expenditure on cultivation as larger production might mean forcible requisition by Government. 

120. But Government were prepared to pay the proper price? — Proper price was a matter 
which they were not sure of. That was the feeling. I do not say it was a fair feeling, but that 
has been the feeling among a section of the cultivators. Probably some reasons were that other 
consumable goods are not controlled and the cultivator could argue — cloth or kerosene oil 
prices are not controlled and supplied by Government, there is no reason why they should 
control grain price. 

121. Chairman: As I said, procurement in a surplus market is very simple? — Not necessarily. 

122. You may have to procure under war conditions; you have got to go to market in 
the surplus districts and you have got to provide for the deficit districts with stocks from tlie 
surplus district. When you have a surplus procurement is easy. It becomes difficult when you 
have a shortage? — Surpluses witli individuals may remain when there is no surplus with his 
neighbours. The individual may be induced to part with his surplus although the areas might 
be a deficit one. 

123. How will you do it? - The first thing is to give him the option and say ‘here is my 
price and here is my policy* and ict him choose. 

124. You won’t go too far? - No. Not too far. And then fix the minimum prices for the 
sgriculturlsts also. That was another sug[gestion of mine . . . 


[OmitUd: 125-^6 - Ed.) 

157. Sir M. Nanavati: There is one question I would like to ask of you. Who said that the 
Huq Minlsby should go out the European bloc or the Services? - The European bloc and 
•he Governor - not the Services. The Governor on the advice of the permanent officials who 
were handling the food situation, was interfering, but that was a different question. It was the 
European bloc and the Governor together with the Muslim League who wanted that the Huq 

Ministry should go, . t . i - r . 

158. Chairman: Did this Government ever ask you to cooperate with diem in rehef measures 
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for the mitigation of the famine and was it a fact that you did not want to cooperate? — Well 
they have asked us to few conferences when they decided upon their polices, completed 
schemes and had eveiything ready, and on one or two occasions just to have an eye-wash 
sent letteis to our leader or to m^’self asking us to come and have a conference; but when 
we made our suggestions, wc found that, before that, they practically had issued instructions 
to the districts, lliat is the position. 

15.M. But our information is that you did not want to cooperate? — 'Ihat is absolute humbug 
So far as co-operation from us in the Congress Party was concerned, they could never have 
complained; on the contrary, we said that we were eager and anxious to cooperate in itus 
great National Calamity, but they always tried to avoid us, and they independently Irained 
their policy. TTiis is true of tlie 17th November 1943 conference also. 

UK). 'Fhis is true of both the Governments — the Hutj Government and the presrni 
Government; the charge against both? — So far as both the Governments were concerned, 
they were tiying to move on party lines, but individual ministers in the previous govemin( ni 
sought our advice more often than individual ministers in the present Government. 

Uil. ITie Congress Party was represented in the Fazlul Huq Government — No, theie wus 
no Congress Party, it was the Forward Bloc, Mr Sarat Bose's Party — who broke away Irnrn 
the Congress in 1941. 

I. Ri'fcis to Provinces of Bihar and Assam. wh«j aicordtng li> Uie witnesses examined, did not help. - Lrl 



Evidence by Mr Somnath Lahiri, Mr Bhowani Sen 
and Mr Bhupesh Gupta of Communist Party — 
dt 2.9.1944 (extracts) 


Nanavati Papers - Vol. Ill 
(NAIJ 


Mr Ramamurthy: Lack of regulation in purchases by the bigger industrial concerns, led them 
to make unduly large purchases and that had this effect? Yes. Mr Lahiri: I may add tliat it 
gave an opportunity to the employers to p irchase large quantities of grain, and they themseh es 
became black marketeers. There was no check and generally people believed that they did 
use part of the grain bought for the purpose of selling to their employee* in the black market. 
Mr Gupta: I may add that the industrial concerns used to purchase more than their requirements. 
For instance, the Lily Biscuit Co. (managed by the Beng^is, Mr Seth & Co. perhaps arc the 
proprietors), used to draw rations for laiger than the number of workers in their fum required. 
This was an open secret 

33. Who were supplying them? — The Bengal National Chamber of Commerce were also 
distributing food. The surplus they used to put on the black maritet 

34. Chairman: Don’t you think it was an exception rather than the ruli? — It was suspected 
that many of these big industrialists were doing the same thing. There wak a terrible suspicion 
that the E.I.R. also was doing the same thing. It was practically buying from different sources, 
and building up stocks. 
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35. Building up tocks for feeding te employe.^? - But it was buyfog f„ beyor.l Its needs 

It was rumoured in business circles that they were misusing them X "b neeas. 

36. You cannot listen to all rumours? - Mr Sen: The nninf « .u 

tigated is that the matter was never 

37. Mr Ramamurty: Were there different chambers of commerce’ 

Chairman: The NaUonal Chamber of Commerce has one scheme. The Indian Chamber 
of Commerce hes its o^ scheme and the Muslim Chamber of Commerce has its own scheme 
Mr Gupta: But I think all these chambers combined and Uiere was coordination for this purpose 
They pooled together and worked out as one scheme. 

38. Mr Ramamurty: For how long did they work together? - I cannot tell you the exact 
period. But 1 think they worked for some months and it continued up to the beginning of 
rationing in Calcutta. 

39. You refer to some prominent business and banking institutions. What had the banking 
institutions to do? — TTiis matter cannot be pr-jved but we had strong reasons to believe that 
institutions like the Nath Bank and bankers like Hemcn Datta* were concerned in it. 

40. What did they do? - The suspicions that tliese bankers invested for the purpose of 
procuring stocks of rice which they sold at higher rates. Mr Gupta: He is the owner of 
Mahalaksmi Cotton Mills Afr Seiv The matter was not investigated properly. Ihey have 
branches in most of the rice producing districts of Bengal especially in the Eastern Bengal 
districts. They instructed local agents to buy stocks by investing bank money and the bank 
money was used for speculative purchases. Since it requires large amount of money to buy 
huge quantities of rice, it was not possible for individuals to advance money but the bank 
money was used. 

41. Mr Ramamurty: You say that all these are rumours? - Mr Sen: ITiey are not rumours. 
We have strong ground to say that These mauo’s were not formally investigated. Our idea 
is dial it is true. If any officer was able to acconj}>any us, we could show the stocks and we 
could show how they were being disposed of. But I cannot produce any document. 

42. Chairman: Were stocks lying in Calcutta tlien? — Yes, they were there at the time 
when anti-hoarding drive was launched and when embargo was imposed on districts. 

43. But there was tremendous difficulty of transport in June. — Inspite of lliis honest traders 
could not get transport facilities but dishonest traders could get those facilities. At that time 
transport crisis was not so serious as it was this year. 

44. It was very serious in 1943. The Bengal Government had difficulty in getting stocks 
out in August and September. Transport difficult)^ was certainly very great in June 1943. — 
Take for example disMcts near ab. ?t Calcutta. 

45. We are told that the denial policy reduced large number of boats. — Fhat was in 
coastal areas. 


46. People are blowing hot and cold and say that the denial policy with regard to boats 
had adversely affected the transport system, while, on tlie other hand, you assure me that 
people were able to obtain boats easily in June 1943. — Mr Gupta: What we are saying is tliis. 
Certain rich people in those areas could lay their hands on sufficient number of boats. It does 
not mean that people who had been deprived of their boats had plenty of boats going. Mr eru 
Inspire of tremendous difficulties of transport in East Bengal, the District Magistrate of Barisal 
had to admit that large stocks had been taken out by hoarders. They were able to get ste^ere, 
wagons etc., etc., I say that in spite of transport difficulUes. whatever transport was available. 
Was made use of by the hoarders by means of bribery etc. 
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[Omitted: 47-09] [54 to 60 may be seen in Chapter V, Doc. 139 — Ed.) 

70. K.B. Afzal Husain — You estimate here that through the Provincial Kisan Sabha, one 
lakh acres of land were added to the cultivated area. How did you estimate these figures? - 
That was done by Kisan Sabha workers, who themselves did the work. They had surveyed 
the area. 

7 1 . What is the strength of the Kisan Sabha? — The Bengal Kisan Sabha has a membership 
of 2 lakhs in Bengal alone and in different districts, they have thousands and more titan that 

72. Are these people competent to measure land? — Oh; Yes. There are also intellectual 
workers as leaders and organisers. 

73. Agricultural statistics of Bengal are absolutely unreliable and you say that a huge stall 
is required to bring them to a standard where reliance could be placed on them. Do vou 
think the estimate of the Kisan Sabha is more accurate than Bengal Government' .s? - Oh! 
yes. Organisations like Kisan Sabha give better and more reliable statistics than the Govei nmeni 
can do. Now suppose a certain area is taken up by a union and it is cultivated. 'Ilicy immcdiatelv 
send the report that we have cultivated such and such an area, this is its total length and 
breadth and this is the total production, llien in the course of the year all such rcpr)rts an* 
coming in. They are added up and a final report is made. 

74. Do you check them? ~ There are district committees everywhere. The reports have td 
come through the districts committees and if tliere is any suspicion, they are asked to ilieck up 

" 5. ITiis requires a great deal of labour and great expenditure of time and energy \\ 
Bui this is their work, growing more food. This is one of the most important works in (Ik n 
village areas. 

7ih 'Fhrough these efforts, do you think you have substantially added to the food resources 
of Bengal? — Not substantially but something. But given better resources and more oppni 
tunities, we could have done much more. 

77. ITiese one lakh acres would give you 15 lakhs maunds of paddy - Yes. In that senso 
it is so. Faking the need of Bengal as a whole it is not much. ITie job is not so much dillicult 
as you think, because what happens is this. If a particular canal, one mile long, is properly 
excavated or proper bunds are constructed, that saves at least 1(X) or 5(X) bighas of land, i 
in terms of acres, 1(X) acres or something like that. The huge waste land remains uncuIlivaU d 
That has to be taken up for developing production. Government can grow much more food 
by means of digging canals or erecting bunds over canals, by helping the peasants to remove 
saline water from certain areas and if it is done in an organised manner and the nione)^ 
sanctioned for the purpose actually goes for this job. Mr Sen: If the digging of a canal or the 
erection of a bund over canals, helping the peasants in the task to remove saline water in 
certain areas, if these are done in an organised manner, it would be helpful and much more 
food can be grown than is grown now. 

78. Government also works in the same manner as far as agriclilture Is concerned 
Jitr iMhiri: ITie difference is that the Government does it from the top, wc do it from tlie 
bottom. In a particular area the land is lying fallow. The people ask us^to make a petition for 
some allowance and they draw the scheme and in this way they imprbve their own area. 

79. You suggest that the Agricultural Department should functic^ in cooperation i 
popular organisations like the Kisan Sabha? — Mr Sen. Yes. Our party and the Kisan Sa a 
have been running a campaign among the peasants for growing moire food. There wa.s a 
movement started in December 1942 which still exists for the grow more food campaign- 
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Voluntcere have been engaged and they are doing a patriotic work. Sanghas have ;.ccn formed 
and they dig the canals, construct the bunds and do other things. They hold meetings in the 
different areas. o / b « 

^ Chairman. Jow view is that everybody in Government service is inefficient, useless 
and dishonest Mr Sen: No, we do not say that, there are efficient officers in Government 
also, but the whole administraUve machinery is such that there is no cooperaUon between the 
people and the Government. We draw the most honest people who are iiispirrd by the love 
of the country in our work and campaign, while Uic government oflicials offer money to some 
people and they are attracted by that money only. 

81. It is rather wholesale condemnation of your fellowmen - Mr Lahiri: No, you arc 
making a mistake there. It is a wholesale condemnation, not of the people, but of the policy 
of the government. It is also a condemnation of the pecjple who arc a.ssociatcd with that policy 

82. Do you mean to say that the present Minister of Agriculture does not desire to assist 
Mr iMhifi. The psychology of the masses is a complex one. 1 here is no voluntary cooperation 

unless a thing is done in a proper way and with an understanding with the people. 

Hsj. K B. Afzdl Hussain: Some people say that the Grow More Food Ccimpaign is only on 
paper and that nothing has been achieved. — On tire other hand, according to your showing 
such a great deal has been achieved. Mr Lahiri: We have given figures to show it. 

84. So, if this campaign goes on you think that Bengal will become self-sufficient as regard 
food? — Yes, but in the way in which the campaign is being conducted by us. With a serious 
effort and cooperation between the people and the government much results can be achieved. 

ft'). Arc you satisfied with the working of the local bodies like tlic Union Boards, the 
District Boards in rehition to the Grow More Food campaign and generally the administration 
of the area relating to health, social work, etc.^ — Mr Lahiri In most cases, these local bodies 
cannot do much for the simple reason that the ^ have very little funds. 

8(). Chairman: But you are doing much woik with less funds — Yes. but still the feeling 
of the masses is that the supreme head of these organisations is the Government. Therefore 
these bodies cannot do what we can. 

87. llie District Board Chairman is a non-official — Mr Sen: Kver)- fine looks at the problem 
in this way that whoever is connected with the administration is connected with the foreign 
rule. So, there is naturally a mistrust for any off»*.ial organisation. The food Committees which 
were established during 1943 were successful mainly because of the propaganda carried out 
by the Communist Party of India among the villages. E\'en if the Government is at tlie head 
of die administration. We have organised the.se bodies by carrying a campaign widi the people 
saying that they must use those oiganisations in the interest of the people for the piiipose of 
distribution of food among them,, so there is a change ol attitude on the part of the people 
towards the Food Committee. 

88. K.B, Afzal Hussain: Which is the locality in Bengal where your organisation has done 

die best work? — Mr Sen: In many districts, for example, Chittagong, Noakhali, Dacca, 
Mymen.singh. In food distribution and relief work Grow More Food campaign, etc. we have 
done excellent work in majority of Bengal’s districts. aa c . t? , 

89. Can you not be more specific with regard to die particular iueas. — r oi 

example eveiy subdivision in the Chittagong district you will find our work, also m busung 

Kishoreganj in Mymensingh. , , *i l io 

Sir M. Nanavati: If requisitioning of food has to be resoitc to, c o you iin i 
possible to get it in the countryside? - Yes, on condition that there is cooperaUon between 
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representative bodies of people and the Government. For example there should be complete 
cooperation between Food Committees and Government Officers. And provided also that 
there is a real surplus in the hands of the cultivator, lliere will of course be opposition on 
the part of the holder of stocks, but in that case the Food Committee by means of propaganda 
amongst the peasants and other people might persuade them to give out their stocks. Actually 
it was done during 1!)43 in the month of June when there was a food drive by the nou 
Minisury, and they were able to unearth some hoarded grains. 

91. Chairman: But you said that the food drive was not successful? — That is over a large 
part of Bengal. In the majority of cases Food Committees representative of the people Mew- 
not set up as was done in 1944. 

92. Sir M. Nanaoatv You have stated on page 9 that in certain places where the people 
and the officials cooperated, very good results were achieved. What are those places:' 
Madatipur Sub-Division in Faridpur, in North BakarganJ, Susung in the district of Mymensingh 
and many other places. 

93. How did you know which people had stocks? — 'ITie local food committees whitii 
had on them representatives of the Communist Party and the Kisan Sabha, themselves knew 
who were the people — the Jotedars, the big landlords and very rich peasants — nut aciuiillv 
peasants, but very rich people — these people had their stocks and the officials tluough (he 
local committees unearthed these stocks. It was done without much opposition, for pre\uius 
to that our organisation held mass meetings as soon as we came to know that there was gi>in<: 
to be a food-drive, and explained to the whole people that to keep stocks more than was 
necessary for one's own needs was a crime amounting to murdering their own people; that 
anybody who had stocks should produce it, and that if such stocks were not produced it was 
the duty of other people to forcibly take them away from them. As a result of this propaganda, 
the people themselves realized that requisitioning was necessary in their own interest, and that 
produced the stocks. In those areas where we are weak, we arc not able to hold mass meeling:> 
we cannot do any useful work. Of course the police do not allow us to hold mass meetings 
because of the ban in Bengal against public meetings. . . . 
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Present: All Members of the Commission 

Mr LG. Pinnell, Special Officer, Civil Supplies Department, Bengal. 

... 7. Chairman: What we want is if you could give us a detailed l^ount, an objective 
account of this period, from the 1st of January to about the middle of Ifarch, with reference 
to buying by commercial fitms (not only the Bengal Chamber of Comi(terce, but other argt 
commercial firms outside) commercial and industrial concerns, Railwaj« and Port Trusts 
Railway is rather difficult 
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8. M, But you might Ity to collect. Not ouly up to Mamh but we really want 

up m August Why was there that steep rise ot prices from Jaiutuy to August 

Cteniinil We were lookmg at that ubie. Apart from that there was a gradual rise in prices 
upto May? - mere w^ a gradual rise upto the middle of March and diore was a sharp rise 
at the March. There was a drop in Calcutta as soon as we got Orissa irnporLs 

9. In March there was a drop from 22 to 18? - I can give you a copy of those graphs. 
It kept fairly well in Calcutta for some Ume and then it shot up in May 

10. That was just before the free trade period? - Yes. In the Mufassil tne rise was much 
more steep in March. We were able to hold Calcutta still with the help of imports. 

11. Then there is the question of speculative buying and hoarding. It is not quite clear as 
to where they were hoarded. Have you got any information as regards stocks in Calcutta 
going up, any enquiries made as regards stocks? By tliat period we had the Food Grains 
Order brought fairly well into force. 'Ihe Bengal Chamber certainly were beginning to tighten 
up on tlieir member firms and we made ii clear to them tliat dicy came under that order. 

1 2. Mr Ramamurty: Hoarding was not necessarily in Calcutta but outside also? - As regards 
f'a!. ’»tta I have heard a lot. People used to talk in clubs about hoarding and somebody in 
the Supply Department was talking about somebody who had told him of large hoards. I said 
to one or two of those people myself, that I was not interested in finding 500 maunds, but if 
I could lay my hands on anything as big as a hoard of 10,000 maunds that might come out 
as a result of these people telling me about it, four annas a maund would be paid as a leward. 
Thdi came to at least Rs 2,500 for the informers. 

13. Chairman: Was it publicly announced? — No, Sir. 

14. Mr Ramamurty: People were expecting to make much more than four annas a maund 
as profit — Yes, Sir, but Rs 2500 is not bad for a common informer. 

15. 'Fhc Bengal Chiunber cf Commerce ivc given the monthly average in case of rice. 
They say it was 218 in February, 49() in Ma:» h 031 in April, 780 in May 951 in June and 


1031 in August. 

Chairman: lliis is not tlie Bengal Chamber of Commerce, it is tlie National Chamber of 
Commerce. In Calcutta the prices in Januar)' ran fiom 10 to 14 (some discussion followed as 
to the con'ectness of the index figures quoted). The best evidence we can have is the price 
that Meinnes was paying in March its also in April. 

1(). Is there nothing definite to show that stocks were not large. Only this that the 
Foodgrains Control Order w^as enforced in Calcutta on dealers.*' 

Mr Ramamurty: Our impression has been that tl^'* foodgrains Control Order was nowhere. 
You had not the machinery to iforcc it, 

17. Sir M, Nanavati' One of the witnesses said tliat a police officer was asked to administer 
it and he had not yet read the order. 

18. Chairman: What we want to know is, how far the Foodgrains Control Order was 


administered. - By March the Bengal Chamber of Commerce had got pretty accurate 
infr>rmation fr'>m its member firms. I am not sure if we over got proper information about 
stocks kept by Commercial firms, for example Banks as distinct from Industrialists. 

* As a result of subsequent check in the light of paper now iomid, I wish to toned in\ "" 

lo<«lgratns OmUol Order was mA working well m t'alc.iu. 1 he win. h was wAirkmg iairly wcU. « 

Ote Stock hgures. was an order under ihe Oelence ol India Roles passed .as a C.v.1 Defence 
-turns of stodt. 1. was applied in pracUce to all known deale.s and l.nge uade.s and f ^ 
tiovennnent Departments and known priority consumers I had forgotten about thi* oidtr g 

'•aUng that it was the Foodgrains Control Order which was winking well. 
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19. Mr Ramamurty: The Bengal Chamber of Commerce has stated before the Brauiid 
Committee that the total profit made in rice was KK) million pounds sterling and the price at 
which rice was sold was sometimes a thousand per cent over the purchase price. — As regaids 
the existence of large hoards, I can say that every endeavour was made to find them out by 
offering large rewards and by getting the police to see if their people could help in tlie matter. 

20. Chairman: Did you make personal inspection — Not in connection with anti-hoarding 
but I did myself visit the Calcutta Rice Mills in March, llieir stocks were very negligible. 

‘21, Mr Ramamurty: Did you examine any stocks kept by the speculators outside Calcutta. 
— If there had been any, the district officers would have known of them. 

22. We have received evidence from various witnesses to the effect that stocks were kept 
there. — I think there was hoarding by big Taluqdars in Jalpaiguri but places like Narayangungo 
were certainly empty. 

23. Chairman: Have you got information on that point? — I went to Dacca myself. TIk' 
same thing applied to Chandpur. Mr IJewellyn, then District Magistiatc of Dacca — a vor\ 
keen rice hunter — might be asked about it. If the stocks were being held, then the only thin)i» 

1 can see is that they w’ere being held with the cultivator. The only thing I can think of i.s that 
the people who bought it must have left it witli the cultivators and not collected it together. 

24. Will it be any use asking people who were district officers say of Burdwiui or otluM 
districts in North Bengal. — Mr Rajan will tell you a good deal about Hili. My own belief is 
that tliere was speculation and one could not help making money. We could not have helper! 
making money ourselves . . . 



Evidence by Mr D.P. Khaitan, Mr G.L. Mehta and 
Mr R.L. Nopany dt 4.9.1944 (extracts) 


Nanavati Papers ~ Vol. FV 
[NAI| 


Mr G. L Mehta: May I say a word about the reasons for the rise in prices. Sir. I believe that 
the purchase policy, the procurement policy, at that time also sometimes sent up prices. For 
example, the CJovemment announced a certain price at one time, and the next week the price 
was put up by Rs 8 or so becau.se tliey were not able to get the stock. 

49. When was this? — This was in May-June. 

,‘>0. Not early? ~ No, not early. 

51. You think that by May prices had risen? — Yes. 

52 Afr Ramamurty: I am concerned with the beginning of 1943 up to August when there 
was a steep rise in prices. — Afr Nopanv In the beginning of January and February the price 
was something like Rs 13; then it went up and then it came down in the month of April, and 
then fi-om May onwards the price went up. 

53. In December 1942 the price was Rs 12 or so; then from December it rose? — Yes. 
But the highest rise had not been before May. 

54. Why it was bad enough by March and in May? — Yes. 

55. Chairman: What about procuicement by Chief Agents? — Have you got any views on 
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jhe qu«Uon of pracurcm^t, this year p^irularly- _ u,, y,„ j,, p„„ „f Goveroment 

been l^t they do not want to buy by adopting lorce; they want to buy whatever could 
be obtained voluntanly and this methiHl has nret with a good success. But last year the prices 
had not ^n the nuun factor the quantity was tlw main tactur. And this year the prices are 
the main factor. 1 he pnces arc fured. We are asked not to buy above a certain ice, IrrespecUve 
of whether the Chiel Agents can get the stuff (»r not. 

56. Was it not the posiUon last year? - It was not so last year. 

57. What was it last year? - I was n«3t concerned with the purchases in the last year But 
from whatever informaUon has come to us, the prices had been rising, and if anybody wanted 
to sell more and more quanUUcs, he would have been able to get better prices. But this year, 
whoever wants to sell even in very large quanUties, no prices could be realized. And, moreover] 
there is the Advisory Board this year which fixes the prices. Tlie maximum is fixed by that 
Board. No Chief Agent can buy at anything higher dian what is fixed by the Advisory Board 
and he tried even to buy at a lower rate. 

58. Mr Ramamurty: Do you make your purchases mainly from the millers, the Uaders and 
tla- pi«w»ducers? — All the mills have to deliver their goods to the Government — to the Chief 
Agent. 

59. "Hien next from whom you buy? - 'Ilie mill rite is excluded therefrom, of course. 
And then tlie paddy and hand-pounded rice we buy from the trade in the district wherever 
the trade is functioning. 

()0. As far as possible you try to buy from local traders? Yes. 

(il. You do not go to the producers and buy? - No. An understanding subsists by which 
the local trade channels will be maintained and purchases will be made through die local 
trade channels and we have been bu>ing all the stuff in this manner. 

[Omitted: 62-l()0 — Ed.] 

l()l. Sir M, Nanavati: You say sumellii.ig about storage hist year. You mean to say that 
if the trade had been consulted asked for help, the de.sUuctions of so much valuable 
toodgrains would have been avoided. — Storing difficulties are being experienced all over 
India even now. We are also finding it extremely difiicull to store and il next year Government 
wants to buy stocks, they should make propei arrangements tor storage. Similarly here also, 
as in the Botanic Garden, and oUier places foodgrains were .stored without putting sheds even. 
Mr Khaitan: If 1 may intervene, it is our detmite opinion that if the (lovcrriment had cooperated 
witli the trade in Calcutta to a larger extent and in .» better manner, all tlicse foodstuffs, which 
had to be destroyed, would not nave been de.stroyed. 

1()2. You mean to say you would have found space lor the storage of JK),0CK) tons — Yes. 
It would have been more widespread. It would have been stored in a much better manner 
and greater care would have been taken. 

H)3. It was not only here, but in otlier places tliat a portion of stocks was destroyed by 

bad storage - Yes. , xt u j 

H)4. What do you conclude from that? — 1 hat there is no possibility oi destruction. Q o y 
would like or allow such precious material to deteriorate merely for the lack of stoi age capacity. 
That shows Inexperience. Talking of India as a whole, the quanUty of foodstuffs *at had been 
stored this or last year used to be stored in the country without any loss. Uhen 1 say any toss 
or wastage, I mean the loss or wastage used to be negligible which nobody ^ , 

^P3Tt from the destruction of the foodstuffs that has taken place, you s lou 
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the amount of damaged foods that have found their way into the stomachs of the people 
making them ili and diseased. 

165. llut is another point. What I ask is whether there was storage especially available 
and if the trade was consulted whether this destruction could have been avoided — 'fhere is 
no doubt that if the trade had been consulted with regard to storage difficulties, there would 
have been little destruction, and if for the time being there was no storage capacity in CalcutUi, 
advice could have been given to store the goods elsewhere, as used to be done in previous 
years. 'Fhe trade is the best section of the people that could advise on these points. 

i()6. And the trade was never consulted — In fact, from the very beginning we have been 
advising the Bengal Government that they should have a small committee associated with (he 
Government and we suggested that one representative each of the five Chambers of Commerce 
should be asked to constitute an advisory committee. If other suitable persons could be found, 
that was a different matter, but the five Chambers of Commerce should send one representative 
on that committee, but that committee has never been constituted, and although the workeis 
never saw or knew what Peshawar rice was before, and although they did not know liov\ to 
cook that rice, they have been given that rice; whereas that section of the population whuh 
needs that rice are not given that rice, although they are prepared to pay any price for th.u 
kind of rice. That kind of rice never sold in Calcutta below Rs 26 and used to sell at R.s Ki 
a maund, and the people who want that rice who know how to cook diat rice and c.ui 
appreciate that rice, cannot get although they arc prepared to pa)' Rs 40. 

1( 7. Possibly due to the rush in the shops? — If it is due to the rush. Sir Manilal, after so 
man) months, would you attribute it to efficiency and proper management? Surely the trade 
can adjust itself within a week? I may give you another instance. 'Inhere was an arrangement 
made with the Sugar Controller for the distribution of sugar in Calcutta. "Ihc Indian Sugar 
Mills Association undertook to make proper distribution of the sugar. Arrangement was 
tentatively made; even with the Government of Bengal; an agreement was drafted and was 
going to be signed, when at the last moment it was stopped. 

1G8. By whom? — By the Government. 

169. Why should they interfere in that? It was the Association’s own business? - You 
please ask Government why it was stopped. Ilie Association would have done it without an\ 
profit; perhaps they would have incurred a loss and certain members were prepared to 
contribute towards the loss. 'Fhe officers of the Government could not trust the whole trade. 
Mr Nopany: I just supplement what Mr Khaitan has said? At that 1,700 bags of sugar were 
being distributed to Government control shops; and people were given a pound per week 
per man. 1,700 bags per day comes to nearly 3 lakhs of pounds. You can easily imagine die 
Government shops had been open for an hour or so in a day and 3 lakhs of persons being 
served by the Government shops, whether it was a possibility or not. People had been ctying 
for sugar and they could not get any sugar. Then the Sugar Mills Association approached the 
Government. The Sugar Controller was agreeable to our suggestion, and be agreed in wridng 
that this sugar will be distributed through the Sugar Mills Association who will open their own 
shops an every place all over Calcutta to see that it is distributed properljf. 

170. And now the Government have included it in the rationing scherriP? — I am speaking 
before that. Mr Khaitan: But we suggested Mr Chairman that everybody does want a quantity 
of sugar that is given in the ration. Therefore, there should be separate |hops for sugar, -so 
that the persons who needed the sugar would go and buy that sugar. Now, what happens, is 
that everybody is entitled to the rationed quantity of sugar and you can understand the cffeci 



Food Situation 2039 


„t ,haq one em d«w and (hen »ll i, a a higher rate if he does not need ;• himself 
histetni of such a thmg happening, the snggenlon of the Sugar Mills Association wasTuch 
wter nainefy that on. month’s consttmpUon or a week’s consumption could he given „”“^e 
ration cards named by the Government by the separate shops, so dial only those persons who 
ronsume sugtu would go turd get the sugar, hut not In the same shop with ordiinu, mllon 
cards at the same time. ^ ’ 

171. When was this Advisorjf Committee appointed ol which you are a m.>rnhf r> - l^he 
rice Purchasing Committee? It was constitutc^d at the beginning of this year. 

172. Chairman: That is when the Aman Procurement Scheme was decided upon - 
Mr Mehta: May I say in this connection one thing more.'* I hese Chambers of CommerL^ have 
b(>cn pressing for the establishment ol a Food Advison^ Council and when Sir Hiomas 
Rutherford came over here as Governor and saw the PrcsideiiLs of the four Indian Chambers 
of Commerce and discussed tlie matter, he was rather surprised tliat there was no such 
machinery in existence in this place; he said c- . n a province like Bihar had a Food Advisoiy 
Council; but although this suggestion was approved by him and by officials like Mr Kirby 
and others, Government declined to set up such a machinery^ and the main argument was 
that it would introduce so much of politics in this province that it would be unworkable. Now, 
Sir, the position is that politics in the sense used by ihem is not only on one side, because to 
support Government is not considered as politics but only to criticise Government is considered 
as politics by them. I can truthfully say diat the suggestions and criticisms which we have 
made have been made irrespective of tlic form of tlie Mmistiy whetlicr it was the Nazimuddin 
Minislr)', or the Fazul Huq Ministry, or that of Shyama Prasad Mookerjee or anybody else; 
they were suggestions we would have made in any case as a Chamber of Commcxce. 'I'hen 
again, take the question of distribution. In Bombay ~ these are the only figures I have got ~ 
there were 650 private shops, 150 Government sKs.vs and 100 cooperative stores and communal 
stores. We suggested that similarly in Calcutta p. ihale trade should be utilized to the fulle.st 
extent under proper Government control and supervision. But this suggestion was not accepted 
and the Government of India had to issue a directive under which (hey laid down that 55 
per cent of the .shops should be private and 45 per cent should be Government shops. 
Nevertheless tlie Provincial Government decided that there should be Cjovernmenl shops 
and 450 private shops; but in order to undermine the direction of the Government iA India, 
each private shops was to cater for 1,5(X) persons, but each CJovemment was to cater for 3,000 
persons and subsequently, for unlimited members. After all, lliis is an emergency condition, 
and when normal times return, it is not expected that the (government shops will continue; 
and there will be a return to norrr d trade channels. A^espitc our request, the Government 
declined to agree to recognise any new cooperative societies. 

173. Sir Manilal Nanavatv Political or communal.'* — It is easy to know what In any case 
niy point is this; if these questions had been judged impartially in collaboration witli trade, 
many of the difficulties could have been obviated or mitigated. 

175. Just one question. This Committee was formed in Januar)\ tlie Advisoiy Committee 
diat you* are speaking of. You knew Just about that tune that a hit of foodgrains were being 
dumped in the Botanical Gardens. Could not your Committee have undertaken to rectify the 
mistake? ~ Mr Khaitaw Excuse me, Sir Manilal. I have always insisted on the Government 
*at Uiis Committee should have a separate Rationing Committee consuiutcd for Calcutta, the 
Rice Purchasing Board, should have the power to advise the Government not only in ffie 
matter of procurement but also of distribution, and tlio Government always said that tins 
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committee will deal only with procurement and not with distribution. So far as the area is 
concerned, the Calcutta area is absolutely excluded from tlie jurisdiction of the Rice Purchasin » 
Board. It has nothing to do and it is for the purpose of storage and distribution. ^ 

So far as Calcutta is concerned, I am talking of the Botanical Gardens, it was absolutelv 
excluded from the jurisdiction of the Rice Purchasing Board. It is only for the puiposes of 
storage and distribution, for the purpose of giving to the consumers a variety of foodgrains 
they need, we think it is necessary that a committee of die kind we have suggested should bo 
set up. A non-political body, the Chambers of Commerce are not political bodies, tliat would 
be the best people to advise Government in regard to all the points of view. 

17(>. Sir Manilal Nanavati The Botanical Gardens depot was not entirely for Calcutui alone ." 

177. Chairman: I think the explanation is that the Advisory Board was created undei the 
aman procurement scheme and therefore had nothing to do with foodgrains received m JuK, 
August and September. — MrNopany: Even where foodgrains are obtained from other provinces 
wc have nothing to do. 

178. The Procurement Board's main function is to hx prices and supervise the Chief Agents." 

— Mr Khaitan: We do not supervise the Chief Agents at all. All tliat we do is, figures are placed 
before us os regards the quantity purchased and we receive reports about the rates prevailing 
in different districts. We consider what the future prices should be and from what date the iww 
prices should become operative. Once or twice matters come to us about transpuil diirRiilU(‘N. 
Mr Stevens put himself touch %vith the Maj. General Wakcly and tlie problems are discusN('d 

!79. Str Manilal Nanavati: Transport difficulties regarding stocks purchased? — 'rnui-jpoii 
difficulties within a district or between districts and to private merchants. 

18(). ITie Advisor)' Committee has got very limited Unctions? — Yes. We wanted to dist iiss 
a large number of problems regarding rationing in Calcutta and about the future. So lui ib 
the future is concerned we think Bengal is a very deficit province and unless immediate steps 
are taken for the purpose of increasing the main foodgrains there will be great difficulty again 
Even now there are large numbers of deaths taking place as a result of malnutriti(in ainl 
serioas attention should be paid to the nutritional aspect of the whole problem. Tlu'n thi n* 
is the question of ffsheries and other things. But from reports from newspapers 1 do not tlnnk 
sufficient attention has been paid to tlie nutritional aspect. 

181. Chairman: We had a long talk with Dr Ukil — If that is so it is all right. 

182. Dr Aykroyd: 'ITie Commissioners will give due attention to diis aspect of tlie problem. 

- ;i/r Mehta: I do not know if any members of the relief committees have appeared befoir 
you. I must say something in this connection. 1 have myself been connected with four rrlRf 
committees including the Governor s Relief Committee on which Mr Khaitan, m)'self and 
Mr Sarkar were members. The Bengal Relief Committee is anotlier organisation and there ib 
also a special relief committee constituted for the provision of relief (hrough work and nui 
merely gratuitous relief. We have got Dr Ukil on it and the committee has very good soiial 
w'orkers. The plan we have followed is explained in this note. In very responsible quarters in 
England — I may mention the name of the journal, the New Statesman vrriting an article biised 
on reports published by the Calcutta Statesman in Maladministration of. Bengal, * it was state 
that voluntary effort did not do anything to fight the Bengal famini^, except the Frien s 
Ambulance Unit, for which I have the greatest regard. I immediately wrote to ‘New Statesman 
and to Mr Horace Alexander who wrote back that the comments weie veiy unfortunate, 
anything, volunU-^y effort was the first in the field. Subsequendy, Government subsidised re^c^ 
agencies by opening cheap grain shops, etc. but voluntary effort did marvellous wor . ^ 
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exaxnplc* the Bengal Relief Committee itself got in cash and kind about 37 lakhs of rupees. 
Sir Badridas Goenka is the Chairman of this body and Dr Shyama Prosad Mukiiciji is the 
Vice President. The Bengal Central Relief Committee had 26 lakhs. I suppose over a crore 
of lupees were spent on the whole by voluntary organisations and 1 submit for your 
consideration that this wrong impression should be removed, because it was really the voluntary 
effort of non-ofiicial organisations that first stepped in. lliey had to create an ad hoc 
organisation. 

I Four Photogi'aphs from this dt^cunuMit are leprodiiLcd in ihc I'hoUigiaphic section of this Volume (Nos 1 to 
4) (Ed.) 



Memorandum submitted to the Famine Inquiry 
Commission by the Calcutta Relief Committee 
through the Joint Honorary Secretary, 

Mr Jnananjan Niyogi - dt 4.9.1944 (extracts) 


Nanavati Papers - Vol. I 
(NAI) 


The Perspective of the Famine 

\0mitted: paragraphs on developing the argument that Bengal was defidt province for about 
30 years preceding the famine of 1943. Giv •. siaUstics to support it. Refers to the impact 

of the war (pp. ()4-5) — Ed.). 

Criminal NeeliEeiice - My firet charge both against the Government oflndia and the 
Government of Bengal is that they had no rice policy or food supply policy, m situation in 
was daily becoming aertoua and (he OeparUnenl of Agnculiure ™ ^ 
indLenee and negligence. Even aBer d.. hmdBBea had begun d.e 
nr the Govenunent of India showed no anxlely or any concern to “ 

was done (tl Britain since 1939. The Japanese Commercial “S'""" ' ^ 

July 19*1 and thin waa a sign to be forewarned. As soon as war bm ke nut “ 

Government of India should hav^ compelled the Govemmen Government at the 

develop a definite food policy, calculated on all possi e p . situation by issuing 

Centre itself was absurdly ill-posted and constantly fum e in at ridiculously 

me, control Ordhtanc. V fa“tt B ^ectpttatej 

contradictory and impracticable. The famine of 1 J ^ „,-nvince The scientific world of 

through the wanton bungling both at the Centre an le p obsolete event in the 

today has proved to the hilt that a famine is an anac roi „rinc proper supply for life 

midst of modem facilities of transport and regiona a jus mci efficiency, insight and 

and living. It is only man who bungled the « ^/^Sn 

imagination, absence of the power of antiej^^on ^ Zrsi confounded, 

callousness and want of sense of responsibility whi allowed the situation to 

The Ministry of 1941-42 cannot absolve itself of its guilt m having 



2042 Towards Freedom; 1943- 1944 


drift to such a desperate lurch. The then Ministry did not ftght strongly and bravely at Uk- 
Viceregal front to safeguard the interest of Bengal and to rescue Bengal from the shadow of 
the dark famine which was gradually but steadily betaking Bengal. Rather there is evidence 
to establish that the Huq Ministry ignorantly connived with the Viceroy and allowed lakhs of 
tons of rice to percolate to war zones. Die-hard members of the steel frame I.C.S. group too 
did nut care to probe into the situation and to collect and collate such facts and figures as 
there were in tlic Government records which could have unmistakably indicated the grim 
approach of an unprecedented famine. Regrettably enough tliey were a party in robbing Pcu i 
to pay Paul. Kven in November 1942 the Coalition Ministry suddenly permitted 7 iakli aocs 
of rice acreage to be converted into jute areas to execute a big hessian order from D.S. A 
Seven lakhs of acres could have vnelded 1/2 crore maunds of rice at the minimum and at that 
precarious moment the loss of that rice acreage was disastrous. I'he change of Ministry at tliat 
moment was a change of horse in mid-stream. If Mr Fazlul Huq and Dr Shyama Pnesad 
Mookeijee wore being compelled by the Governor to do things against their will or had to 
condone reluctantly the misdeeds of the then Governor, why had they not the strength and 
the courage and the sagacity, to turn such grievances into a plank and resign on that scou- 
and lead a whirl-wind campaign to warn the people of Bengal about the impending faminr 
and publicly condemn the conspirators and the henchmen in the green room, who were out 
to stage the tragic 'Man-made Famine drama'.'* That would have been great, that would hare 
been noble perhaps that would have lessened the vehemence of the catastrophe. . . . 

The Complacency and Bungling by the Government ~ An open charge ol 
complacency can be brought against the Government of India with a great certainty. W'ltli 
the break of war the Government of India had not devised any ways and means to maintain 
a food-policy in the midst of war-complexities growing all around. The Government of India 
never deemed it necessary to move effectively in proper time either to control the situation 
or to adopt measures to tackle the vital and vast problem. Neither the question of procurcnuMil 
of foods nor the distribution of food through adjustment in supply on an All-India basis 


received any due attention. A look through the reports of the first series of Pricc-Ckintiol 
Conferences will show that there was no chalking out of plan but only careless whispers and 
talks that the rise of price however is ultimately benefiting the poor cultivators in the fields. 
Such notions and impressions were absolutely erroneous. It was the Government agents and 
their sub-contractors in connivance with petty and big hoarders who were reaping the bjuvest 
of profit out of the hclicoly {sic) rise of prices. At the direction of the Government of India a 
benevolent touch was given to soothe the irritation, due to abnormal rise in price of foodstuffs 


among the Government employees aiid other essential service employees, with deanioss 
allowance and the real question of solving the problem or tackling prices to be kept witliin 
economic means of the people was either shelved temporarily or was left out of consideration 
for the moment. India Government’s co-operation to procure rice di4 not come forth dim. 
Greater demand for rice began to pour in to meet military requirement and the Government 
agents had no time to hesitate to buy at a higher cost than the price iixtid by the Government. 
'Flias prices of rice kept on shooting up and from time to time the palliative, the dearness 
allowance, had to be served to larger number of units and on a contiitiously increased D./V 
basis. The Central Government went on issuing Ordinance periodical^ on rice control hot 
for procurement and distribution and often without any consultation with the Government o 
Bengal. Objections were put up both to on the plea of military requirement as well “ ^ 

point of policy of Government of India to approach a question in the term of AU India, w cn 
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“’"“tin’ll 

c»n. into the market I* prowS^cIl® 

of purcha« wm pntaued m Bengal at all relevant periods and during the crish it produced 
the in(« diaastroua r^uits Reeling the welfare of the general public. Rice ceased to be 
available market dearness and revenues both increased and the public pathetically 

suffered, Grow More food Campaign iniUated by the Government of India without a 
definite scheme and the proper assessment of its practical applicaUon only helped to grow 
more offices and to grow more officers and the distressing situation continued to deteriorate 
in every way. The priority scheme initiated by the Government of India was meant to isolate 
civil supply and to give all possible privilege to all types of personnel who could be brought 
under that undefined term ‘essential services’ After a long tussle of correspondence (Jovem- 
ment of India had agreed to allot a basic rel.ei quota to Bengal. Mr Suhrawardy often bitterly 
and frantically complained against the failure and incompetence of the Government of India 
to im.plement its promise of supply of the quota to Bengal. Even during the direct regime of 
Ixird Linlithgow as Food Member, no serious attention or attempt was visible to give relief 
to Bengal situation. Indeed it is amazing to notice that the Governor-General in his speech at 
the Central Legislature on August 2, 1913 when Bengal was seetliing under the groan of a 
liagic famine, no reference was made of the grave situation by His Excellency, 'fhe Government 
at the Centre did not care to know the trend of events prevailing in Bengal. For the first time 
on May 15, 1943, we find Government of India admitting that there was a food shortage in 
Bengal and not ‘Famine’ and facilities to remove grains and other products were allowed from 
May 19, and traders were permitted to move and sell stocks throughout the larger block of 
territory. We are of course still doubtful to who*.' advantage this step was taken. Major-General 


Wood decided to buy foodgrains worth 100 cr re for the next 12 months. The effect of this 
declaration was however prejudicial to rice prices in Bengal. ITius it becomes evident that the 
steps taken by the Government of India were neither systematic nor sympathetic but betrayed 
definite thoughtlessness, ignorance and unawareness of the realities of the situation which was 
tantamount to cold complacency and sad lack of the sense of responsibility at the Centre. . . . 

The condition precedent to any formula or programme is the change of heart at the centre 
and in the province of Bengal. We may not be able to change the angle of vision of those 
die-hard bureaucrats and their henchmen who hold the reins of Administration to-day. We 
must change the men and transpose the whole plank and shelf on a national basis. Until and 
unless a National Government is rmed, not as a jigsaw gift, but in response to the aspiration 
of 400 millions of people in India nothing can be achieved. 1 here may be wonderful schemes 
formulated without the latest scientific knowledge and method but who is to propel the scheme? 
Where is the will in the State? That will has to be released and enforced, otherwise the scheme 
will lie on the table as a neat automobile lies idle in a Show Room without wheels and motor. 
Hence the first requisite to develop a programme to get out of the tangle is the presence of 
a nationalized will and a nationalized decision. Consequent to a nationalized decision will 
arise the task of formulating a scheme and a programme of reconstruction. But no such scheme 
can be effected without the guidance and plan of an Expert Committee to raw up a p an 
and scheme vdUch is likely to be effective. 'Ihe Experts Plan Committee will naturally 
enough scientific statistical data, facts and figures collected for this particular pilose, is 
to supply such essential scientific daU? We shall have to develop a new machineiy for this 
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great work as on its accuracy, bonafide and relative value would depend the whole survey 
and study to enable the Experts Committee to chalk-out a scientihe plan. The old metliod of 
collecting statistical figures is no good at all. Dafadar or Chowkidar of the village is the statistical 
assistant in the field? 'fhis sunken man with a bluish half-shirt and chapras is the British 
(Jovemment in the village. He is a ‘What-Not’ man — he is the Majantali Sarkar of King Habu 
of Bengal'. He counts the ripples and the waves of the river or the number of hairs on vour 
eye witliin a twinkle of one’s eyes. He is a peripatetic counter. His are the figures which 
occupy the bulk of the British statistical volumes. Figures and facts given by him form tlio 
spring-board of all calculations and interpretations in British India. It is his figures which aic 
religiously believed and seriously transmitted from the village thana to other Sub-Division then 
to the District and from the District to the Calcutta and onward to Downing Street via Delhi. 

Ihe fragmentation of the agricultural land is a serious handicap and can hardly be handled 
unless the confidence of the people in the Government is re.stored to any great extent. 'I'o do 
away with evil as far as possible we should encourage co-operative farming and collective 
farming to increase the quantity of production and to improve the quality. The Bengal cattle 
is really very poor — in number and in quality. It is absolutely necessary to improve the stock 
and to increase the number. The poverty and ignorance of the peasants prevent them from 
using any artificial synthetic measure or to utilise local compost. The collection and preservation 
of seeds have been neglected and the Government supplies of seeds arc always bad, inadequate, 
irregular and belated. No one can depend on Government supply for seeds. After 200 veais 
of British administration in Bengal there are places where men and women have to walk lor 
miles to secure a pot of drinking water and no wonder that in such a country irrigation is 
unorganised and insufficient. Bengal was a river-woven province, but with the advent of British 
administration those natural river arteries haVc been allowed to be choked and in plaic.s 
railways have obstructed their flow. The river reclamation proposal is estimated to require 
over 300 crores of rupees now'. Some day we shall have to spend this colossal amount as a 
penalty for the negligence of the authorities who rule over us. The fitdl health of the peasantry- 
is a serious drawback. Owing to malaria our labour is inefficient and cannot put in liaid 
labour. Even for agricultural purposes Bengal has to indent lakhs of non-Bengalee labour to 
carry on its agricultural labour work as well as to work as coolie, earth-digger and boat-men 
etc. In spite of thick density of our population we have to import labour as our people arc- 
smitten with sickness and are more convalescent than ever cured. On the top of tliis comes 
the grinding indebtedness of the peasantry. In 1940 the total indebtedness of the peasantiy 
was calculated to be over 250 crores of rupees, a staggering amount The real cost to rebuild 
him will mean not only to liquidate the debt of 250 crores of rupees, but also to put .sonu- 
incentive cash amounting to 500 crores of rupees in their hands to put him on the track of 
progressive production and earning. Who shall find this Wool worthy {sic) amount except a 
.National Government? '^The unrestricted import of common commodities of daily use from 
Japan, Germany, England and U.S.A. had smashed the village industrii^ to an irrcvocalde 
extent There is practically no subsidiary industry thriving in the villag4p today, as all then 
wants and needs are being catered to by extra-mural goods. The art an4 heart of the nation 
are still throbbing in the villages. Where is the State to rejuvenate the art^d to revitalize ilic 
heart to recoup a prosperous nation? Agriculture by itself now-a-days cajuiot pay enougli to 
maintain a family. There need to be subsidiary industries organised on cooperative marketing 
basis to increase the purchasing capacity of the peasant ~ to enable hlin*to buy proper see^ 
and manure, improved plough and ca^e, to improve his dietary and to lessen his doctor s 



Food Situation 2045 


bin. We have U. re-niarte aj«i refom. the whole „u,en»,e we can hardly austaln any 
improvement for agncultural prosperity. Can this Darenfil f-ad, k at, «<*raiy sustain any 
fotilgn power? EmphancUy - nS . . by a 

I. |Thcsc are allusions to figures of fun m HenEali ChiWren’s Inm .n..,. m, . ..i e i a . 

ISLi; to h'otTdi -nbc'f",: wi:: 


Q7 • Food Shortage - Procurement 
e7 / • (extract from Casey’s Diary dt 

R.G. Casey’s Diary, p. .59 
[NMML] 


in Chittagong 
6 . 9 . 1944 ) 


September 6th 

Stevens (Civil supplies) Called 

The Chief Agent’s guess is (i()-70,(KK) tons of nee procuicnicnt for September - and 
1.5()-Ui0,(KX) tons for October-Novenibcr. Thus they believe that over 2(X).(XK) tons should be 
piocured before the next aman crop. 

I'he monsoon — and hence, the aman crop - is probably about a month late this year. 
However, in practically all the districts the aman prospects are now good, so fai as the state 
of the crop can be forecasted at this stage, ibis is emphasised by the fact that prices arc 
tending downwards practically all over the P.v^aoicc. 

The rice position in Eastern Bengal is bafl> .g. In the Chittagong Division {Chittagong, 
Noakhali and Tippera), there is about 15 lakh maunds in Government stocks, with practically 
no off take (save in Chittagong town — about 50,(XX) maunds a month). Government stocks 
in Dacca District are over lU lakh maunds with a steady smallish off take in tlic Munshiganj 
and Dacca Sadar Subdivisions. Faridpur District has about 8 lakh maunds in stock with only 
a small off take. 

I'he collapse of prices in Chittagong District has been astonishing. In the free market in 
Chittagong, rice is selling cheaper (and of better quality) than rice form Government stocks. 
This means that the rice was in tlie District all the lime — but people must have been holding 
on to it, and only dribbling it o- to the market so as to keep prices up - until they were 
frightened into offering their stocks freely by tlic fact of the build-up of our Government stocks 
in tlie District. 

"^rhis upsets all our calculations and predictions as to the degree of deficit of Eastern Bengal 
in general and Chittagong District in particular. Our Government rice stocks have acted as a 
catalyzer — and emphasise the real lesson that seems to come out oi all tliis — that good sized 
Government stocks in deficit districts aie essential — if only as a magnate to draw private 
Slocks on to the market 

Ibe progress in the creation of the ‘Inspection control Branch has been slow, owing to 
difficulties in securing accommodation and 2 or 3 good grain trade men. 

I must stimulate both Chambers and G.H.Q. regarding structural steel for rice storage 
purposes, and T.G. Shedding (standard Army pattern) for the same purpose. 
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Calcutta rice stocks are low (and the quality is not good). However, Stevens says that the 
stork position will be safe by the end of September. 

VVe have Procured 569,000 tons of rice up to the end of August. If we are to get 700 000 
tons by the end of October, we need to get 2150 tons a day - i.e. 131,000 tons in two moritlis 



Evidence of B.K. Guha before F.I.C. dt 8.9.1944 
(extracts) 


Nanavati lepers - Vol. II 
fNAIJ 


Calcutta, dated 8th September 1944 


Present- All Member of the Commission. 

Serial No. — Mr B. Guha, I.C.S. Additional District and Scssionsjudge; 24-Paiganas & Fomierlv 
Relief Coordination Officer, Calcutta. 

... > 9 . Dr Aykroyd: You were concerned with the removal of destitute form Calcutta? - 
Yes. 

20. Were they in a fit state for removal? Many of them were very weak and ill - Iho 
general procedure was this; We used to collect .them from the streets, keep them in our centies, 
both official and nonofficial for a few days, feed them, give them medical aid if necessary 
and then take them by lorries, trains and other conveyances to relief camps outside Calcutta. 
Most of the destitute came from the 24-Pai^anas and the South side. 

21. Chairman: Was that a cyclone affected area? — Not exactly. Most of them did not 
come from the cyclone affected area. Many of them came from places nearer Calcutta. There 
is a place called Sonarpur about 15 or 20 miles from Calcutta. Lots of them came from that 
area. There was failure of crops and they could come very easily by train. They did not buy 
tickets, they simply Jumped into the trains, came to Ballygunge, or Sealdah and got down 
there. They got fi%e feeding in the free kitchens and stayed in Calcutta for a few days. As a 
matter of fact we had some difficulty in collecting the destitute. They would not agree to go 
into the relief centres. 

22. Why not? — There might have been various reasons. Some of them were professional 

beggars and vagrants. 'Ihey found it more profitable to beg in the streeli and get their free 
meals in the free kitchens. And then there was a certain section of th<f people who werc 
against the Government centres and carried on propaganda. They safii to the destitutes 
‘Government will take you to these centres and finrn there send you to Ar^kan or Assam and 
to the breach in the Damodar and you would be sacrificed there’. This faj|e propaganda had 
some effect t 

23. K.B. Afxal Husain: Who was doing this propaganda? — It is very tftfficult to say. That 
propaganda was wide and there was widespread rumour. 

24. Sir M. Namoati: Did it appear in the papers? — No, it spread j^osdy by word of 
mouth. 
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25. CW™^- Was any partcular »cUon of the people n»p„mible fo, that pr,pa*anda> 

_ I cannot say that any particular section was responsible paganaa. 

26. It was just rumour that travels largely and gains strength as it travels^ - I can tell vou 
a particular instance, n^in Calcutta I was District judge of Burdwan and I was in chaigl of 
an evacu^on camp. There was a breach in tiie Damodar bank and many villagers were 
flooded^ere was ^ery btig centre in the town of Burdwan and I was in charge of that 
centre. There were 800 to 900 people sheltered Uiere. An orphanage was bemg started in 
Asansol and I and my subordinate officers were trying to select about eight oi ten orphans 
lo take to that centre in Asansol. We tried personally for two or three days. At first some of 
the orphans were persuaded to agree but thereafter they would not go and when we enquired 
what was the reason; we were told that they had been told by some people that they were 
being sent to Asansol and if they went they would be killed. It was extremely difficult to get 
even 10 orphans. . . . 



Evidence of Mrs Saudamini Mehta, Mrs Maitreyee 
Bose, Mrs S.C. Roy and Mrs Ayesha Ahmad Rep. 
of A.I.W.C., before F.I.C. dt 14.9.1944 (extracts) 


Nanavati Papers - Vol. Ill 
|NAI] 


. . . 26. Chairman: You finally got the rehinu: * But then there was such delay in giving 
the stock. In those three or four weeks a lot of ;.eople could have been saved. One thing 
more on point No. 8. We have said there that many women and girls who were destitute 
were being driven to prostitution. We being a women’s organisation we were specially interested 
in that. In September a Bombay paper, Janmabhoomi had sent a representative to study 
conditions here. He wanted to see famine conditions and I toured the whole city of Calcutta 
from the North to the South. In the afternoon between 12 and 3 these destitutes were resting 
on the footpath and I saw many fellows, goondas I was told, harassing these women. This 
was happening in College Street, Nimtolla Ghat and all these places. 

27. Sir Af. Nanavati: Were there no policemen thr’*e.'* — The police were there but they 
did not take any notice. Mrs Bose, ’ know' a case where a constable himself was trying to 
decoy a girl. There was a local gentleman there and he went and threatened him with action 
^d said he was a C.I.D. of&cer and would see that tlie constable was properly dealt with. 

28. Did not private agencies come to the help of these people? I here must be lakhs of 
people and Government alone cannot be expected to deal with the problem. - Mrs Mehta: 
Private bodies and individuals tried to do. But our Conference could not take up that work 
at that time. 

29. Did you bring this to the notice of the Government? - We had put it in the papers 

and we published our report also. , , , , 

30. Chairman: What do you suggest should have been done.^ -- They could have done 
something through the police. They could have asked us or any other women s organisation 
io take up this work with the help of the police. Mrs Bose — die main thing was esc women 
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ought to have been given shelter in big vacant houses. There were so many places requisitioned 
for military. Why could they not be used for sheltering these poor women. 

31. Dr Aykroyd- Of what age were they generally? — Mrs Mehta: Between 14 to 20. Mrs Bos<- 
Even younger. That was more in the mofussil, specially in the Chandpur area. Mrs Roy- ],) 
Calcutta they were taking away the women. When the Government began clea ning up of the 
city they took away these women forcibly and they were in this process taken away from the 
children. I have seen that in certain homes children were crying for seven or eight days or a 
month before their mothers could be traced. 

32. Chairman: 'Fhey were reluctant to go — Mrs Mehta: Yes. Mrs Bose: A maid servant'- 
daughter in my sister’s family was sitting on the doorstep waiting for her mother to finish her 
job. A lorry came and took her forcibly in sight of the mother thinking her to be a desiiiute 
child. No one would listen that she was not a destitute child. It was afterwards with the help 
of A.R.P. officers that the mother and child were re-united. We started many children's homes 
and too many children living there were lost. We started seven children’s homes. Mn Roy. I 
want to say something about the milk supply in Calcutta. 'Fhc Government could have stoppi^J 
cow slaughter if they had thought of it earlier because they knew that there would be shoitanc 
of milk supply if the cow-slaughter went on and, therefore, they could prevent it when 
indiscriminate slaughtering was going on. Private people wanted to purcha.se cows and bullaliu s 
irom outside the iSnvince, but they could not do so because the otlier provinces had pm .i 
ban Oil export of cattle. It is difficult now but at the beginning tliey could have done somethin 
Even then the contractors w'cre buying all milch cows and expected cows but tlic Government 
did not take any action against it. Now there is hardly any milk. We have always had deficienev 
of milk but it is now absolute deficiency and there is no milk for the children. We have given 
die Government some su^estions but they won’t take them up. lltey would not come funvuni 
to have co-operation with us. Last year, during the famine period, we saw with our own e\ es 
litde babies lying dead near our houses and all over the city. We could not provide milk (o 
all even though we tried to open few milk centres. We got some milk firom the Red Cross but 
we could not get enough firesh milk. We had twelve centres here and centres in the mofussil 
under the auspices of the All-India Women’s Conference but they were not sufficient. Even 
then children died like flies. Children died in the largest number and then men died and then 
women died. The result is that they are absolutely devitalized. I am talking of the whole new 
generation. They are susceptible to epidemics, and chronic diseases. If we are to do anything, 
we must do something. The Commission can do a lot for rehabilitation and regeneration ot 
the society. Mrs Mehta: Ijct me draw your attention to the export of ice cream to Bombay from 
Calcutta. Magnolia ice cream is sent in containers firom here to Bombay to be sold there. 

33. They have prohibited making ice cream in Bombay — They have prohibited there. 

34. How do you get over the difficulty of chhana. I am told lot of sweetmeats are made 

from chhana and not milk — Mrs Roy: If you put lemon juice in milk, chhana comes at the 
top and it is used for sweetmeats like sandesh, etc. It cannot be had in JBombay but you get 
it here. We could save thousand of maunds of milk if separating of milk were stopped, e 
asked the Corporation to stop it so that we could use this milk for ffie children but t e 
Corporation did not listen to us. k 

.35. There is difficulty of keeping milk in good condition especially qkuing ffiis ^ 

year — We are not thinking of chhana that comes from distant places bfe we are thinking o 
chhana that comes firom near Calcutta. It is quite a lot If this chhana from near alxmt p aces 
can be stopped from entering die city, then about four thousand maunds of milk can be save 



Food Situation 2049 


Mrs to. Arrangements of cold storage can be made on the trains. If Air conditioned coaches 
can run from Calcutta to Bombay, why should not cold chambers be provided on trains 

36. It is not so easy to provide cold storage - Mrs Mehta: Mdk can also be raUoned in 
Calcutta. In Bombay the Corporation is giving children under two years one fourth seer of 
milk per day. 

Sit M. NanuvdtL In Bombay the milk scheme is working quite satisfactorily 

37. Dr Aykroyd: If you have the idea of releasing milk by slopping the pn.clucUon of ice 
( ream etc. the milk thus liberated would be very small. It will only be a model gesture ratlier 
of material good. — Mrs Mehta: 1 do not think so, take the number of ice cream and other 
milk supply shops, there arc thousands. 

Mr Ramamurty: Would you also like to stop the supply of milk for tea? - Mrs Mehta: 
It should be rationed. 


Yes in that case we can use lemon juice or something for tea instead of milk, as they do 
in England. 

Chairman: No, it is not used in England. Fhere is shortage of milk there, but milk is rationed 
and vveiybody gets it because the supply is enough. 

(Mrs Bose: Here only children and expectant and nursing mothers might be supplied with 
milk.) 

39. Would you stop supply of milk for adults also? - Yes, we can go witliout milk. 

40. What you are aiming at is a scheme like the one now woiking in Bombay, is it? — 
Yes Mrs Roy: We must grow more fodder also. 

41. Fodder is a very difficult problem, the whole land is producing food. — Mrs Mehta: 
Everything is difficult now, but if you want to do a thing you can get it done Must be done, 
that is our point Mrs Bose: Moreover, all the fallo\; land has not been used for food production. 

42. Mr Ramamurty: Every child saved is a ch'rd saved. . . . Mrs Mehta: Yes, not only the 
poor but the middle class children also are not getting any milk now. 



Food Situation (extracts from Casey’s Diary 
dt 16.9.1944) 


R.G. Cisey’s Diary, p. 73 
INMML) 


September 16lh. 

1 am told that there are too few Circle OfFicere and that (quite apart from the additional Circle 
Officers necessary to cope with Relief in necessitous areas), we should have ou ® 

- and halve the size of the Circles. 'Ihey have to supendse the Union Boards and do 

innumerable other duties. Ernest Porter agrees witli tliis. , i . j , , 

ITte universal cry from wherever I go is that the salt quota (which is calculated to pro idt 
a half seer - 1 lb. - per head per mondi - including the provision for rattle) is not cnoug . 

lliey ask seer. They say they don’t even get the half seer. „tinnincr and 

They ask for staff (paid by Government) to help them cope witli die work of rationing and 

of running the various Food Committees from District to Union and town. 
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They suggested to me bring die Jotdars under the same obligation to declare their stocks 
as dealers and merchants. 

The Enforcement Staff now does litde more than collect intelligence. 'Fhey ask for 2 more 
sub-inspectors and 6 watcher constables. 

The Rajshahi town Food Committee consists of the hopelessly large number of 46 members 
which the wretched District and Sessions Judge (a good man called S.N. Guha Roy) presides 
over. 



Evidence by CJ. Minister before Famine 
Inquiry Commission dt 20.9.1944 (extracts) 


Nanavati Papers - Vol. IV 
|NAI| 


... 29. What exacdy do you do in the Enforcement Branch at the present moment.^ Is vour 
staff adequate? — No, it is not Necessarily the original fixation of staff had to be teniatix c 
you going in for increased staff? — As I mentioned in my memorandum I hu\ 
applied for extra staff and that has just been sanctioned. Under heading (a) (III) I mentioned 
we have asked for certain increases and when 1 left office yesterday, though I had not actually 
received the written order, but I was told the. sanction has been given to all except, perhaps, 
the Deputy Superintendent I am not quite sure whether he has been included in the .sane tion 
or not At any rate, if he has not been included it is only a matter of few days before we will 
also get that sanction. 

31. Even that does not give you much staff? No, it does not 

'3i. In view of all that has to be done with regulations, control of prices? — Price control 
is not done by us. 

33. You have got to see that price control is observed? — The situation at the beginning 
was this. With the spate of new legislation and also with the very heavy demands made upon 
every policeman, few if any, had any detailed knowledge of the orders and the controls 
generally. That, I think, is fairly obviously bound to happen, and so there it was. First of all, 
really, these people employed for the entorcement of rules and regulations and embargoes, 
had to sit dovm and study exactly what orders had been issued; and I mean the fact that 
police station staffs do not know very much about it is frequently exempli^ed because instances 
have arisen in which cases started under rule 81 of the Defence of India Rules should have 
been started under Ordinance xxxv, and that sort of thing is frequently |iappening. 

'M. Have not got all these orders printed in the form of a manual for easy reference by 
the staff? From the middle of April last, as I said, I have been publishii|g an addition J part 
to the weekly Criminal Intelligence Gazette, and that of course is building itself up into a 
manual now. | . 

35. That means collecting everything from numerous gazettes, anq if you have got a 
those together in a manual that would be more helpful? I fear that any^such manual wou 
be of litde value because by the time it comes out from the press and is Circulated, the or ers 
will be different and it will have to be modified and amended and altered. 
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36. Yes, but you might get it under the different heads, e « Fooderains Control OrH^r 

J„d then the oidet, und» Ortinance xxxv, and Jin? - llere it Is the origin J 

lood^na Connnl Orfer was itself amended’ and Ordinance xttxv is again snblea to 
amendment, and then there is an additional issue of Iresh notifications under tlicm, 

37. Oh, It IS bound to be; but would not a manual which brings togethi-i all orders in 
one place be much more helpful to the stafl? After all, it must all be very new to everybody? 

— Actually, if they themselves index these weekly issues, then it is not difficult at all 

38. But officers never index these issues? - Of course if they do not, it is their own fault; 
but my own copy is indexed and 1 can work very well with it. 

39. What are you doing as regards enforcement of embargoes? - Oh, well, that was not 
in our directive. 

40. But it was? — Not in the way of physical enforcement of embargoes. Our part was 
confined to finding the weak spots in cordoi *ng and the collection of information of such 
weak spots, because of course we with this small force cannot possibly do anything in the 
way of physical enforcement of the orders. 

il. And how is the District Police Offuer going to do it? - He? — not. 

42. The staff employed on the enforcement of tliese embargoes is nil? — Practically 

speaking, yes. 

43. Ihere is no enforcement of the embargo? - There it is. Of course, since this 
Enforcement Branch came into existence, they have collected a good deal of information and 
tlicy closed up certain loopholes. 

44. How are you going to close the loopholes unless there are adequate cordoning 

arrangements? — By swooping down and then collecting for example a convoy of carts or 

boats, that naturally can only be done in the d., ^vealhe^ when the overland routes are open 
and waterways arc defined; but the moment tlie \ iter rose and waterways lost llicir definition 
and it is possible to go across countiy' by boat, nothing of course could work. 

45. Of course there must be extreme difficulty in the cold weather in the Bakerganj area? 

— There are no carts and you have got no roads? Then you have defined waterways and tlie 
boats must move along these defined routes. 

46. But defined routes are pretty numerous? — It is true: but, at the same time, tlicrc is a 
tendency of course for the bulk of the traffic to follow particular routes. 

47. Your Special Superintendents in districts have nothing to do with the embargo at all? 

— Nothing, except finding weak spots. The trouble is that the strength of the provincial police 
force is such that it does not admP "^f the detachment ui large numbers for this purpose. 

48. It is obvious: but naturally the District Police Officer tlie Superintendent of Police, has 
got to deal with these control orders; and if he does not, he will let procurement go by die 
board? - Some attempt has been made and the Home Guards have been roped in fairly 
largely. 

49. Do you think they could be trusted? - Oh, definitely not. Many of them have profited 

considerably over that . , , j * 

50. Is the enforcement of these control orders a duty which could e entruste e 

Home Guard? - Well, except that it is a form of help; is it not? ITiey would be co-operatmg 
and preventing unregulated movement 

51. Tlie Home Guard is a voluntary force, is it not? — Yes. 

52. Do you think whether you could depend upon a voluntary orce to , 

enforcement? - In fact, of course, it did not take very long for us to find out that y 
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these had constituted themselves into unofficial toll-keepers: they did not stop anything from 
going out but they would not let anything pass without paying the requisite toll. 

53. Obviously the enforcement of the embargo is an essential part of the procuremi>.-it 
programme? - It is. But here again, of course, when the Enforcement Branch came into 
existence and began to get to work, we soon felt other mistakes had been made which would 
also ruin the procurement plan. To begin with and this seems to be universal-licences under 
the Foodgrains Control Order were issued indiscriminately. No question was raised as lo 
whether or not such a person existed or even as lo the age of the applicant for a licence- for 
instance in 24-Parganas a child of eight years of age is the holder of a licence under tl., 
Foodgrains Control Order; and in the Saddar Sub-division of Bakerganj 4,550 licences undei 
the Foodgrains Control Order were issued; and then what was worse as we discovered latei 
on if a licensee in Bakerganj having obtained his licence under the Foodgrains Control Order 
said; i have 35 boats’, he was forthwith given 3-1 certified copies of his licence on the principle 
of one per boat; and these licences were issued, instead of specifying the place or places w here 
the business may be carried on, with ‘the District of Bakerganj’. Equally, licensees in Tippet ,i 
had their licences valid for the district of 'I'ippera. In consequence, diosc who wanted to cheat 
the export embargo filled up their boats with foodgrains, took them up to any convenient 
place where the boundary is in the middle of the water and where nobody can say w-heu- 
the boundary actually is; and he would then be met by a boat from Tippera. Tlie two will 
change over. 'Fhe Bakerganj licensee gets into the Tippera boat and the Tippera man in in 
the oi.ier boat. Both will go and nobody can do anything because each has a valid liicii'ic 
and it is impossible to prove that the transfer had taken place or that he h'<d infringed the 
licence. I suggested to Stevens about two months ago that a date should be fixed on which 
all existing licences under the Foodgrains Control Order should become void and that in thc- 
mean time fresh licences should be issued on a very restricted scale to come into cficct 
that pre-arranged date. He told me that proposals had been made and were pending witii the 
Hon’ble Minister of Civil Supplies. 

54. What does your staff do as regards the Foodgrains Control Order.** Does it check 
stocks? — Not to a great extent because the licensees are not furnishing their returns. I told 
the district officers to look into this matter to see that returns are sent in and if they found 
that returns had not been sent for a long period to start prosecutions. 

55. What is your staff supposed to do? It is supposed to get in touch with the licensing 
and Returns officer who is to receive these returns of stocks and if the returns flow in regularly 
and punctually as they should then they would select a certain number of cases and sec 
whether the stocks are according to the returns. 

56. Your staff will do the inspection? — Yes. That is being done, but we could not get on 
wdth it rapidly because these returns are in arrears in many districts. I noticed in yesterday s 
Statesman that in Noakhali they had prosecuted 150 persons for not having put in returns. 
That is one result of the Enforcement Branch; but until these returns are sent in punctually 
and properly there can be no checking. That of course is a fundamental necessity, but we 
very soon discovered that in fact these returns were neglected and ignore^- • • • 

68. You cannot have a training school unless your recruit a considerable number. What 
about dishonesty in general? — It is a very gloomy picture, so much so that I have to confer 
I do not know whether I can trust anybody. 'Hiis has driven deep into the stKial life of Bcnga . 
Before this the temptation was not so strong but now the temptation is much strongei. 
The amount of bribe to be offered are very much higher. The profits made are very muc 
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higher, me .he c|.« of fhc coehelled pnce Is seven rupees n mnund bu. one c«. 
re^hly obhun it thirty live rupees a innund and perhaps more In die black mark”' Z 
example s^e^y comes doivn ,o Church Lane and iiLn, a penult tor iotsld 
maunds of salt. He has to pay fourteen thousand rupees lor Uia. bu. if he can sal. it for sevenrt 
diousand rupem, won . he be prepared u, pay five thousimd to die clerk In die Civil Supplied 
Uepartmen. who will assist him to gel lha. peraiit or anybody else whose cooperation is 

69. Salt which is issued on permits is presumably issued for transport to ctain districts 
That is the theory. Copies ot these permits are now sent to the districts. If it does not arrive 
who knows where it has gone? The man is never found. 

70. He disappears? Certainly. 

71. Can you not prove it? - How can you? He produces an empty boat and says diat 
unfortunately the boat sank and after some days he managed to salvage it, but tlie salt had 
dissulved. 

72. Dr Aykroyd: Is most of the corruption in connecUon witli food only ? - No, kerosene 
oil is ;<nother commodity which affords certain people enormous profits. 

[Omitted: 7cMJl) 


82. Have you any complaints about Government stockists being dishonest? - Yes, of 
course, there are complaints. Every class of person who has anything to do v\ith it is the 
subject of complaints. A very large percentage of consignments never arrive in full. Then 
again I think it is only one per cent that is actually weighed. I'hey weigh in the godown, being 
careful to select the one per cent for weighinent from the bags which obviously are not full. 
Therefore, if you take the average and multiply it by 1(X) or whatever the factor may be, the 
total slock may on paper be less than the actin' stock. That gives them a margin. 

8(>. Dr Aykroyd: You have given us I think a gh ' my picture about enforcement of foodgrains 
generally. What are the prospects of improving the whole system of enforcing food regulation.'* 
Can you suggest anything for that purpose? — Well my opinion is that the first requirement 
is that there should be a reduction in the number of persons licensed to trade in this commodity 
and I think that is absolutely essential. I know of a person, for instance, who was not long 
ago released from registration under the Criminal Tribes Act but he is now a liccn^^e under 
the Foodgrains Control Order, i think he is not an entirely suitable person for that class of 
trade and so it seems to me that the first necessity is a reduction in the number of licences 
and of course this applies to all commodities. Then there ai*e quite a large number of persons 
who have been authorized to issue licences in respect toinmoditics not only Sub-divisional 
Officers but also Circle Ofticers. (Sub-Deputy Collectors). The result is that nobody can say 
that any permit produced is a proper document. There are so many persons entitled to issue 
permits that it is impossible to supply the police or anybody else with the specimen signatures 
of all those persons or, even if it were done, there would be so many specimens that it would 
have no value. Therefore I cannot help thinking tliat the first requisite is a rcduchon in the 
number of licensees and with that also a reduction in the number of authoriUes who may 
issue such permits. , _ ** 

87. Chairman: Is a licence required to sell standard cloth? Oh yes, under the eng -o on 
cloth and Yam Control Order all sales require licence. 1 have just hcaid 
hawkers who are to pay Re 1 as licence fee were told that tliey had to pay no 

remember it waa not for cloth licences but for kerosene. 
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88. They had to pay this extra amount to get a licence to sell kerosene oil? » Yes, and 
they were told by the persons from whom they obtained their supplies that if they wanted to 
take out a licence they would have to pay Rs 10 each and the agent in the above case was 
putting Rs 9 in his own pocket. 

89. But on the other hand you cannot reduce the number of licences for the sale of clotli, 
kerosene oil? It must be a very large number of people. But here again let me refer to tho 
number of licences issued for the sale of cloth in Calcutta. 'Fhe other day the Deputy Director 
for Textiles, Bombay, was over here and he told me that he had enquired and ascertained 
that in Calcutta alone there were 16,000 licences for the sale of cloth. A black market seem^s 
ine\itable with this large number. 

90. Why, because it cannot be controlled.^ - To begin with, you cannot control them and 
another thing is that the supplies are not adequate for that large number of licences. With 
that large number of licences each trader can derive only a small profit and it is quite possible 
in view of his same margin of profit from the stamped price that the trader may alter the 
stamped price, say, from Rs 6 to Rs 8. 

91. So your first point is that there should be a reduction in the number of licences undei 
the Foodgrains Control Order? — Yes. 


102 


Sir John Woodhead on the famine (extracts 
from Casey’s Diary dt 20.9.1944) 


R.G. Casey’s Diary, p. 78 
(.NMMLj 


Sir John Woodhead called. He is anxious about two points on which his two Indian members 
are pressing him — (i) the attack on Ispahani — and (2) their preoccupation with Government 
procurement to the exclusion of Chief Agents. 

I suggested that he should refer to the necessity for Provincial Economic Advisers, a.s a 
me&ns of anticipating economic events. 

Woodhead told me that Baker, Hartley and Kitchin had asked him when the privilege to 
taking proportionate pension would be reinstated after the war. The writing on the wall! 



Evidence by Maj. Gen. F.H. Skinner, O.B.E., 
Eastern Command before the F.I.O. 
dt 22.9.1944 (extracts) 


Nanavati Papers - Vol. FV 
(NAIj 


... 18. Dt Ayhnyd: Take a place like Dacca. Would diere be a considerable nuin^r of 
restaurants there catering die army’ — To the best of my knowledge there are none. To e 
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b«l of my knowledge the only expandon in Dacca I, Ae Dacca Qub. We have not a meas 
jhere the hoapttal cantp and Ute Dacca dob undoubtedly seivea to an extent ™ 
four or live bnte. more than .1 did two years ago. But die D^ca (own i, out of boon* to 

d.e troops ''“"“f "r” “"‘y on 'he British side are die official recrea^o^ 

rooms plus the local voluntary organisations. 

19 CWminn.- If you have got an addiUon in Dacca of a certain number of pemons who 
arc of European style then it is putUng a considerable drain upon the supply il.ei e^ - Yes it 
does From die official point of view Dacca is a difficult problem. We have got our transport 
problem. That is also difficult. We have undoubtedly as many as 18,000 European sMed 
people living in Dacca and Mymensingh. ^ 

20. Dr Aykroyd: I think in Dacca we heard strongest complaints on the subject. Do you 
ihink Dacca was a very exceptional case? Dacca was exceptional in regard to the overload 
that we put on Dacca. The proportion of people living in a higher ^standard in Dacca is I 
think, greatly higher than anywhere in Bengal 

21. Chairman: How many aie they? - Roughly 18,0(X) in Dacca itself. 

22. Including European rationed slrengtli? - Including Americans. 

23. Do they live largely on the Dacca supply? - Milk has been 100 percent purchased. 
Wc are now using 75 per cent tin milk. We arc also now putting in a dairy which will begin 
producing milk in November. It is now in the process of being put into action. During the 
hot w(!ather we cannot get much vegetables in Dacca. We get occasionally about nothing 
regularly. Wc do depend upon tin vegetables. We get veiy little British vegetables in Dacca. 

24. ITic supply in any case is short because it comes entirely from Darjeeling? — Yes, we 
cannot push on tliat in time to fit in our need. 

25. So you draw on the local supply? — There we get very little. 

26. Tlrere is no difficulty about non-Euro['"' in type vegetables? — We had no difficulty 
about real Indian type vegetables. 

27. Do you pay a very high price for Indian vegetables? — We pay appointed Rs 12 per 
100 lbs. It is 4 times the pre-war price. 

28. Are you undertaking any schemes for producing Indian vegetables? — Yes. Bihar has 
got a scheme which is a very' big scheme which gives us almost a thousand tons a month 
throughout the year. During the winter season it is Brihsh type and during the surntner it is 
Indian type. 

29. In Dacca you cannot produce Indian vegetables? — We had no difficulty in getting 
Indian type vegetables. 

30. If you could do it in Dace- surely the prices • ould come down? - Our demand on 
tlie Dacca side is very largely for British type of vegetables. 

31. But British type of vegetables are not always available. You have also to depend on 
brinjals and pumpkins, etc. - No, they won’t take them. ITie American people will not touch 
Indian type vegetables. 

32. What about the British? - ITie British lake these Indian vegetables. 

33. DfAykra^ You have got a big scheme in Bihar? - Yes the Provincial Government Im 
a scheme in Ranchi. The Bihar Government there produced 800 tons of vegetables every month. 

34. Chairman: It is not located in Ranchi? — It is in Bihar. 

35. 800 ton a month from November? - Yes In Barrackpore we have ® 

have manured It and planted it Most of that cultivation will be waste because there is ry 

big operational headquarters coming into Barrackpore. 
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36. It is rather unfortunate? Can’t it be located anywhere else? — Will it be operational 
headquarters for the coming season? — Barrackpore is selected solely and simply, because of 
the very high scale of communication that exists there. 

37. What communications you mean? — Trunk telephone and direct carriers to Delhi and 
all the forward areas and a very high grade of wireless installation there. 

Does that mean to say that this will increase the demand on Bengal? - I cannot tell 
you that. Sir. You probably know, without talking military secrets at all, there arc very bin 
bases developing all round here. What is coming on to them we do not know. If thev are ail 
occupied, it may be as much as another 20,000 European rations. 

Dr Aykroyd: So, without going into military secrets, we could take in a general wa. 
that the demand on Bengal is likely to increase within the next year or so? — 'llic local demand 
on Calcutta will be as much as 2,500 European rations, over the next six to eight months 
Outside Calcutta 1 just don’t know. 

40. Chairman: ^cause the air-fields will be occupied, it might be very considerable.^ — It 
might be up to 20,000. 

41. Dr Aykroyd: Do you think that your plans for using these additional foods will nuci 
this extra demand? Are they designed to do that? — Designed to. 

42. Chairman: Are you satisfied that a sufficient burden is placed upon the other provinc es ' 
— That IS the burden is not concentrated on Bengal? — We have been trying to limit <iui 
demands on Bengal either by producing ourselves (e.g., vegetables) or by bringing them inio 
Beng-..; . . . 



talks with M.A. Ispahan! 
Diary dt 2(3.9.1944) 


(extracts from 


R.G. Casey’s Diary, pp, 83-4 
INMML) 


September 2()ib 


M.A. Ispahani called. I told him that I tliought that he should appear before the Woodhead 
committee and give evidence himself on any points on which they were in doubt. 

Ispahani was optimistic about the Amur Crop. His only fear is as regards a possible cyclone 
in October. 

As to the Braund report, he was very pleased with Braund's handling of it and said that 
he had leauned a great deal. 

Ispahani puts the important points arising out of the Braund Enquiry as follows: 


1 . 

2 . 


3 . 


Storage. The Chief Agents should be consulted about the location of new storage units. 
Ihe present clearing agency arrangements should be abolished. The Covemmcnl should 
own and run its own storage and clearing machinery — or, at wor^ the Chief AgenUs 
should be asked to do it. The present system is clearly a weak poinl in the system. 
Ihe position of the sub-agents at present is unsatisfactory. They may M'ell be profiteering 
at the expense of the cultivaton. The Chief agents should spread their network downwai s 
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much more and may be they will have- to ciuarlninl^ ,.ct ■ 

is way it has been recommended that their areas should h* *^.'n ^ 

be pracUcally excluded and Uieii wruk very largelv takm should 

'Fhere is a lot of dirty work being done b^U 

* t u ij I j ” ' present system of transport bv boat The 

contractors should be made to accept responsibihtv for o..a„f . j i ' * 

Grain is ddiveted shun and bad gram is bi-iug suhsiiiuiL fur gu"d. We 'shiSlTuur 

Xort ^ ^ “"‘-P' ““ “p"' 


1 ^ C • Ispahani and Woodhead Commission (extracts 
X v/tul • from Casey’s Diary dt 27.9.1944) 


R.(I r\'vov’.s Diary, p. 8-t 

INMML] 


September 2 7th. 

Stes-ens (Civil Supplies) called. He is disappointed with Ispahani for his having put his name 
to some of the things in the Braund report. 

We discussed Ispahani in relation to the Woodhead Committee. He says that the spearpoint 
against Ispahani is Ramamurly, one of the Madras .\d\ iseis'. Stevens rightly asks how Ispahani's 
activities, be they right or wrong, have any beariiu' on the 1!M3 Famine — and how do they 
come within the Woodhead Commission’s terms ot reference.’’ If I have done any thing wrong, 
It is surely a domestic affair for the Gos enimei t of Bengal. 

I Sco DorumciK H)l) bolow in this ((mnccUDii - W. 


106 


Casey’s talks with Sir ITieodore Gregory and 
R.H. Hutchings (extract*- from Casey’s Diary 
dt 3.10.1944) 


R.C. Casey’s Diary, p. 9() 
[NMML] 


October 3rd. 


Sir Theodore Gregory and R.H. Hutchings arrived to sUy and 1 had talks with them this 
afternoon. 

Gregory said that youngish economists of any consequence won’t come to India, as their 
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future here is so uncertain. He thinks Hyder is the best of the Indian Economists. There is a 
man (a Muslim) called Queraishi at Osmania University, with plenty of brains and bounce 
but he is not very enthusiastic about him. 

Gregorv' fears the 'adjustment crisis* in India and the possibility of mass unemployment in 
the cities, owing to the deflationary effect of the immediate postwar. 

We can expect a drop in the price of rice when Burma, Slam and Indo-China are freed 
Hutchings believes that the cultivation of rice in Burma has been much decreased during 
the Japanese occupation. Burma was a big export producer — but with no export market 
sowing will be much reduced. Hutchings thinks we will get no export rice from Burma for 
12 months after we enter. Even then the rice will be controlled and distributed by London 
and Washington and not India. So also with Siam and Indo-China rice. Malaya is highly 
deficit in rice. 

As soon as the freeing of Burma is in sight, we will have a powerful argument witli those 
holding force in Bengal, as the probability of a sympathetic fall in rice here is obvious. 

Hutchings is concerned as regards to say publicly about rice for Bengal for 1945. 1 suggested 
that he should announce that we will get 100,000 tons and that the G. of I will hold substantial 
tonnage of rice or paddy at some suitable place for the N.E. Region of India. TTie difficulty 
will be with the rest of India (which regards sending rite to Bengal in the same light as sending 
coals to Newcastle) who will ask why Bengal should get 4 lbs. of rice when the south of Indi.i 
gets al'»ng with very much less. 

We will get over 300,000 odd tons of wheat in 1945. 

Hutchings wants to get the price of rice down to 10 or 11 rupees all round. 



Procurement Progress (extracts from Casey’s 
Diary dt 4.10.1944) 


R.G. Casey’s Diary, p. IJl 
{NMMLJ 


October 4th 

Saw Sltvem (Civil Supplies) 

Both procurement and the aman crop prospects are steadily improving. In place of the 70,()0() 
tons of rice expected to be procured in September, just under 125,000 tons were procured 
((j85,0(X) tons actually delivered and the balance in the shape of forward contracts) — the best 
month we have had; May produced nearly 120,000 tons. Wc have now procured practically 
700,<XK) tons (644,000 tons actually delivered and the balance in forward contracts). The Chief 
Agents confidently believe we will get another 150,0(X) tons before the next Aman. 

If this happens, we will have about 450,000 tons m our hands before the next Aman - 
less probably an off take in the meanwhile of not more than 100,000 tont — i.e. We may well 
end up the crop-year with 350,000 tons in the hands of Government by the end of November. 
We had nearly 240,000 tons in Government hands in the Districts in •mid-September. 
However, the danger period for cyclone and flood is now on us and we can’t throw up 
our hats yet. 
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Ispahan! is optimistic - that, bar calamities, U,c crop will be a eood 
will be easier in 1945. ° 


one and that procurement 


b, the b« three teedts, the rain h» been J„,t what wa, wanted and. In comeon -nce the 
aop prospecta are a very great deal better than a month ago. ae<|U_nce, the 



NanavaU to the Secretary, F.I.C., enclosing the 
correspondence between N.N. Sircar and 
Linlithgow 


NanavaU Papers, List of Literature, Item No. 4 
jNAI) 


Camp India 
New Delhi 
November 7, 44 

I’hc Secretary, 

Indian Famine Inquiry Commission, 

Now Delhi. 

I place herewith copies of the correspondence Sir N.N. Sircar* had with H.E. the Viceroy 
(Lord Linlithgow) in August 1943 in connection with famine distress in Calcutta at that time. 

'fhe correspondence is very pertinent to our inquiry in so far as it reveals the attitude of 
the Covemment of India towards ilie relief mea: ». -es to be improvised to mitigate it. Among 
.some of the important causes of Famine in Bengc*i are the military measures adopted by the 
(Jovernment of India in that area and it was iheir duty to see that the people of Bengal got 
immediate relief from them. 

rhe original letter from H.E. the V’^iccroy is witli me and will be available when required. 
I have full permission from Sir N.N. Sircar to make any use of the papers as I liked. 

The chairman has seen the papers. 


3C/1, Elgin Road, 
Calcutta. 
August 24, 1943. 


Enclosure 1 

My dear Lord Linlithgow, 

I crave indulgence for stating some facts about the situation in Bengal. I presume you have 
already seen the enclosed pictures,' but I make some remarks which explain themselves. 

Picture No. 1 — An angry outburst of Mr Savage of the rotary club led to orders for remov^ 
of dead bodies. As regards penions not dead but who had actually collapsed (not merely 
about to coUapse) ordett came into operation from 16th August. Between 16 and 21 Au^t 
700 bodies were removed by A.R.P. organisation and 611 by the Police, which means 763 
Persons had actually collapsed on the pavements in Calcutta. It is stated in to ay s tatesman 
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thal ‘from August 15 to August 23 the Police removed 142 bodies from the Streets corpses 
of the dead from starvation. This does not include removal by other organisations. ^ 
Picture No. 2 - Is a scene fiom a free Kitchen. With the help of some friends I have started 
‘Elgin road free kitchen’ where about 1250 persons are daily supplied with gruel, and over 
150 babies supplied with milk. In Southern Calcutta the different kitchens supply food to 
12,tKX) persons daily, while I am not aware of the numbers relating to Central and Northern 
Cilcuita, but the total for Calcutta wUl be in tlie region of 30,000 persons daily fed 
uncoH/rdinated private charity. 'Fhe condiUon of many can only be judged if seen, and this 
huge crowd roam about in Calcutta in search of food. They have no shelter even for the 
night, no sanitar>- arrangements, and if is not surprising that the Health Officer ha.s reported 
that increase of Cholera cases is due to these wretched people. In the kitchens, cases of children 
with smail-pu.\ have been noticed. Today we had three cases requiring immediate removal 
but every hospital was full - at least that was the reply wc received. Yesterday we had a case 
of a woman with her boy of 8 arriving at the kitchen, just in time for the boy to expire before 
us including the mother. 

The 'poignant scene’ in picture No. 2 shows about a dozen children, but such cases » anu 
up to hundreds. 

The picture shows a Calcutta scene - but 1 presume you have read Mr Takkar’s iettei 
published In the Times of India, after his recent tour in the district of Midnapore. He estimates 
such tv«es as ‘tens of thousands and not thousands’. This is not rhetoric, as it is confirmed 
by workers in the District some of whom I meet from time to time. 

Other districts, e.g., Chittagong, Noakhali, Faridpur and 2-f-Farganas are not much belter 
off. 

Picture No. 3 — 1 believe this is a scene fro/h Elgin road kitchen. We had no notice that 
photos were being taken, otherwise we could have shown many cases where conditions weie 
even more harrowing. Cases are not rare of babies and little children whose parents have 
perished since their arrival in Calcutta. As yet there is no place where they can go. 

Picture No. 4 — These women having tramped for miles lie down on pavements packed 
like sardines, exposed to monsoon rains. Some of them will get a seer of rice late in the 
afternoon next day, and some may gel nothing, ’rhis is explained by what can be verified by 
a visit to the place viz., on this particular pavement the number of women exceeds 2(XX) dailv. 

Picture No. 5 — Shows the d)ing, a familiar sight in most parts of Calcutta. 

Picture No. 6 — Picking up from dust bins has now lasted several months. 

'Fhc greater the number of free kitchens, greater will be the influx increasing to an alanninf; 
degree the danger to the health of Calcutta. Even yc'stcrday Government issued a communique 
expressing its desire to have free kitchens outside Calcutta on the roads leading to it. Adequate 
measures on these lines cannot be completed by Government till the middle of Octobci, 
according to my information, and in the meantime unless we are. prepgmd to allow ;i(),000 
persons to die, we cannot stop the free kitchens, though we know very v|ell that what wc aic 
doing is daily increasing the danger to Calcutta. It is essential that the |neasures should be 
expedited and completed before October. We also feel that private organisations cannot cope 
with the situation, but Government is getting some breathing time. V^t^ver the amount of 
foodstuff coming to Bengal people wiU continue to die of starvation, ufless Government is 
able to supply rice at reasonable prices as against Rs 41^ prevailing in CJalcutta and Rs 60 - 
in ContaL We had price control till March liM3. Thai failed. Then coi^ol was off. It failed 
still more miserably, and now we are having control a gain viz., Rs 30 linm 28th of August 
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and Rs 25 from 15th September. Even if this Ume control is effective, how many would be 
able to pay these price. 7 u u uc 

About hoarding - According to Government KXl.OCX) committees visited every- house m 
the mofussil and the same was done in Calcutta. No hoards worth mentioning have been 
discovered. 

A very good lady, Miss H.)lmes (doctoi) has s.ren the children coming to our kitchen and 
in her opinion they cannot be expected to survive, il alter getUng a little milk, they have to 
remain exposed on the pavement for 21 hours before they can get milk again, 

Government must attend to the making of some provisions lor shelter of the L-.tbies who 
have lost llieir parents, and for persons soiiouslv ill. 

I am not suggesting that thousand of lives have not been lost already from starvation, or 
that thousands more will not perish, whatever may bc^ done in a situaUon which hiis got out 
of control - but sooner the authorities take complete charge of the situation with public 
CO operation the better. Sudden influx of destitute persons should not have been unexpected, 
but even if it were so more than a niontli hits elapsed, and as yet nothing worth mentioning 
luis been done by the autlioritics, except what is gratefully acknowledged viz., since last three 
week^. foo dstuff has been supplied to the ‘free kitchens' and but for Government support, 
these kitchens could not have functioned as they arc doing. 

The efforts and generosity of the Marwari Community cannot be sufficiently praised, but 
so far as European Mercantile inter est is concerned, they have so far have made provisions 
for thciir workmen. 

It has always been the policy of (jovernment in the past not to stint expenditure foi saving 
human lives in famine-stricken areas, and I sine creh- trust that the same policy will be followed 
iKiw in dealing with the acute conditions in Bengal. The expenditure is likely to be heav)^ 
but that ought not to be a deterrent wdicn it is a question of saving tlie lives of thousands of 
men, women and children. In writing this letk». is not my object to attribute blame to 
anybody and all that I am anxious for is that iinmei' ate and adequate action should be taken. 

I remain, 
Yours sincerely. 

Sircar 


Viceroy’s Camp, 
India, 
(Bombay) 
30tli August 1 943. 

Enclosure 2 

My dejur Sir N.N. Sircar, . i u r 

Many thanks for your letter of 24th August. 1 am, as you know, always glad to hear from you 

and I always read with close attention anything that you send me. , t r ,i i- 
I am keeping in the closest touch with the situation in Bengal, an u y re is 
nature of the problems falling to be handled. You make various supcstions 
to what government should do. Government in this case is of course the 
nf Bengal and 1 have no doubt that you have put your suggestions to niis 
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the Provincial Government that it will fall to deal with then. I would only add that like you 
I am much encouraged by the great efforts that are being made by private individuals or bv 
non-official bodies to lend such assistance as they can. As for the European commercial 
community which you mention, they are making a most significant contribution to the easing 
of the position by the arrangements they have made, and which you mention in your letter 
for feeding their workmen, whose numbers are very substantial, and reducing to that extent 
the general strain on the resources available. 

With all good wishes. 

Sir Nripendra Nath Sircar, KCSI. 

Enclosure 3 

36-1, Elgin road. 
Calcutta 
SepL 15, 1913. 

My dear Lord Linlithgow, 

I have to thank you for replying to my letter of 24 August 1!>43, about famine in Bengal. I 
confess that the bold statements that your Ex. is in close touch with the Bengal situation and 
that the matter is ready for the Provincial Govt have given me very great shock. If it were 
not your Excellency I would have said the attitude is one of callous disregard of dut) , and 
that constitutional quibbles are out of place where the problem is one of saving lives of 
thousands. 

Kind regards. 

Yours sincerely, 
N.N. Sircar. 

I. Pictures referred In in the Document not printed. 

Extracts from evidence by Mr M.A. Ispahani 
before the Famine Inquiry Commission on 1st 
December 1944 

Nanavati Papers, List of Literatures. Item No. 2.b.2 
[NAl] 

Mr Ramamurty: How, do you know it has been reported to us — that -the prices at which 
Bengal stock was sold to the Government differed from the prices pald jby you to sellers at 
about the same date and the prices paid by the foodgrains Purchasing pfficer at about the 
same time? And I wonder whether you could throw any light on how su^ differences arose. 

I will give you two or three instances which have been brought to our nciice. They show that 
Patnai fine rice, 500 maunds, price per maund charged for die Oieda swk, Rs 33; price per 
maund paid by the Agent to sellers at about the same time Rs 27 and ^e price per maun 
paid by the Foodgrains Purchasing Officer at about the same time Rs 2d. That is to say, you 
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chai*«l for s.™* fo p^c [2d byTfFG%'^ 

“' ‘“*"7* PTT’ .?f T ‘’“'“‘P* >"'" ''“™ “ •h'!® fo give us 

a reply, bimilarly, « har been reported thal pnces ,.l rice of idenUod quality, p-trchSed at 
the same place and on the same date often varted appreciably from one another. 1 will elve 
you some instances. r.O.R. Jaynagar, date :W.6.43, quality medium, prices Rs and Rs 
27, «; F.O.R. Fatwa. 21.7.1943. medium R. 25^ 2(./12, 27^ 28^ and 29^^; Sambdpur. 25l4^ 
a medium, Rs 13, IG, and 17, they show a considerable difference. There also you will have 
to examine the details before you can reply? - Yes. It may be that Sauda might have been 
entered in the contract on one date and purchases might have been made three or four days 
hence. It require detailed examination. 

It has also been found that against purchase intimation memos marked ‘Bengal’ where the 
terms of purchase shown were ‘Calcutta delivery , ‘F O R. Shalimcir’, ‘F.O.R. Chitpur’, etc., 
the consignments had actually been booked from places like Forbesganj, Jogbani and Kishen- 
ganj in Binai, and Sambalpur and Religali etc. In Orissa. It has been found that the prices 
charged by the Agent in such cases were often the prices prevailing in Bengal at the time 
which differed widely from those ruling in Bihar and Orissa. Have you got records of the 
sources of origin of those consignments? — Wc have got some from Calcutta merchants. The 
Bihar merchants were entitled to sell f*eely to anybody whom they liked during the free trade 
period and they must have given to my firm and wc must have bought rice ‘Delivery in 
Calcutta' and at the time, for rice ‘Delivery in Calcutta' wc looked only to Calcutta prices. 
They could have brought it from the Eastern States or Dinajpur or Bihar. Whatever the source 
of purchase was, as long as they gave us ‘Delivers' m Calcutta’ and we saw that we bought 
them at Calcutta prices wc were purchasing at thoM* prices. 

The object of the Bengal Government in having a big buyer like you was that it would 
have the advantage of your organisation in Bih;.r, Orissa and the Eastern States to purchase 
at local prices. Here, the Bihar and Orissa rice was being purchased by you in Calcutta at 
Calcutta prices, when the local prices were much lower? — Yes. But I did not know where 
this rice was coming from. This rice was sold from Calcutta merchants at Calcutta prices. 

But supposing you knew where they came from . Even if I did know from where it came, 
it was a question of securing quantity. If I did not buy tliat it docs not mean that that man 
cannot go and sell to Shaw Wallace or Bird & Co., the Bengal Chamber of Commerce or 
the Indian Chamber of Commerce, he might have gon.' and sold in the market as he liked. 

1 had received instructions from Go\ emment that wc should buy w'hatever w'as available. 

At any price? — At the best price. 

Available where? — Everywhere — either in Calcutta or anyw’herc. 

You did not think of sending your agents for buying in Bihar 

I had sent But I could not comer those markets. Other merchants also wanted to enjoy 

the benefits of those markets. . , i i . , 

When you sold to Bengal Government at those high prices, you were thereby 
keep up the price level? - I did not do it from my own bat. I was instructed to make these 
purchases in Calcutta. I was told to make these purchases, I was asked to pay at me oesi 
price: and very often I referred these matter to the Controller of purchases and sometimes 
to the Director. 
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Are you aware that sum of Rs 46 lakhs being the value of 267,000 maunds, has been paid 
to you, though the stock has not yet been actually received by the Government? That is what 
the account have shown? — No. I challenge that 

Well, that is the result of our examination. You don’t say it is a correct statement? - No 
You mean the 267,000 maunds have actually been received by the Government? - Yes 
The result of our examination was that a sum of Rs 46 lakhs being the values of 267 (XK) 
maunds has been paid to you but the stocks have not been actually delivered to the Government 
— lliey must be lying in Bihar and Orissa and must be coming in. 

Mr Ramamurty: Was Mr Mirza Ali Akbar carrying on business of his own account in 
11)42—13? — Yes, on his own account 

Mr M. Afzal Hussain: What was the idea of your guaranteeing him? — Guaranteeing him 
in this manner that the Govt, of Bengal paid him money for purchasing under the denial 
scheme. Other agents had similar guarantees from bankers and friends. Similarly the Govern 
ment wanted such a guarantee to be governed by a reputable hrm on behalf of Mr Mir/a 
Ali. So I guaranteed him. 

You had no hnancial interest with him? — No. 

Sir M. Nanavalv He was not w'orking in your hrm at any time? — 

No. I have nothing to do with his business. As soon as the denial scheme came to operation 
we recommended him. 



English translation — Extract of a memoir 
Koyekti jiboni 


(Some biographical sketches by Dr (Mrs) Maitreyee Bose, first published in 1977 in 
the monthly magazine of Prabartak Sangh; and reprinted (1978) in her volume of 
memoirs Muktir Adhikarey). Muktir Adkikerey by Dr Maitreyee Bose.' (Extracts) 


‘Towards the end of 1944 she {Mrs Vijaylakshmi Pandit] decided to found an organisation 
called ‘All India save Tbe Children Committee’. A few orphanages were established in Orissa, 
Kerala, and undivided Bengal. Dr Shyama Prosad Mookeijee convened a meeting in Calcutta 
University with Bengali leaders like Dr Bidhan Chandra Ray, Shri Nalini Ranjan Sarkar, Shri 
Jitendra Mohan Datta. By unanimous decision the heavy responsibility for this work was laid 
on me. Even today (1977) I am involved with it. . . . |1 can illustrate by a few biographical 
sketches], what type of Children found shelter in these orphanages and how. 

While patrolling the jungles in Arakan in 1943, the British troops fouod a girl child, about 
2 to 2'/2 years old. They brought her and gave her over to our orphanage in Comilla. We 
named her ‘Asha’ (Hope). At that time she could not speak any word, l4t alone Bengali. She 
began to grow up and attached herself to a 12-13 years old boy of the orphanage callec 
Suresh, calling him Dada (Elder brother). She did not display any special characteristics (except 
for a fondness for dried fish). But she blossomed out under the tejlKler loving care o 
Suresh. . . . After partition we transferred die children of the Comilla otphanage to Baris a, 
and later to Thakurpukur — Asha and Suresh also came. There one lady fancied Asha as a 
match for her husband’s younger brother. By this time Suresh was on the staff of die orphanage, 
earning a small wage. He helped in the arrangement of Asha’s marriage. Just as an e e 
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brother should. Later on Suresh had always tome to Asha’s side whenever she faced anv 
problems aAer marnage. 1 wo or three years ago. Asha’s eldest son _ a well led citld - s isited 

’'i^waTfbliTnT'' rr: --««« ^is matemal uncle’s 

homc^The waif found m the jungle ol Aiakan is to, lay a housewife in a Bengali family in 

Nabadwip. Suresh De of Comilla, who had become a destitute as a result of the famine is 

now a respoMible worker in charge of our orphanage m Rajbandh (Burdwan Dist.ictl 

Badli lived at our erst^ile orphanage at Bankura which was established by SjU, Ashoka 

Gupta. She later lived at I^akuipukur. A desUtute, her marriage was arranged witli Narayan 

Now, Narayan is employed on the Lift Irrigation Scheme of the Govt, of West Bengal which 

is located just outside the boundary of our Mangalganj orphanage, lliey live there too At 

first, they had to live in a tent, now they have a house. They have acquired some land nearby 

and grow papaya, banana and different varicUes of vegetables. When I go to visit the orphanage, 

1 visit them also. Badli has passed Uirough many tribulations; now she has a son by Caesarian 


Section. 

Padma and Lakshmi were two sisters. Their widowed and impoverished mother lived at 
Shripur. The two sisters grew up, at Barisa and Thakurpukur. Our own worker, Pulin 
Mahapatra, who had established a centre at Midnapore asked for Padma^s hand in marriage. 
I'hough Tilantapara was a remote village, none of their four children compare unfavourably 
in education with their urban>educated counterparts. Their eldest daughter Indira is a graduate 
student of English at Calcutta University. Her younger sister, Lakshmi is particularly good at 
studies. Having completed her primary education at Seba Village, she married her classmate, 
and one of our children, Ardhendu. Now she is herself a giam-sebika at Nadiya while Ardhendu 
work-s at the Gandhi Peace Foundation. 'Phe eldest of their 4 daughters is now studying for 
a B.A, at Victoria college, while living in its hostel. 

Bhajhari Debnath is at present on the staff of op’ orphanage at Manganganj (24-Parganas). 
During the famine of 1943. he had joined a Cargo laa *i boat at Munshiganj ghat as a stowaway. 
Even though the boatmen discovered him mid stream, they did not throw him overboard: 
Instead, they fed him and upon arriving at Bhola, put him in the custody of Sarajiibala Sen, 
ilie senior member and superintendent of our orphanage there. Bhajahari, having secured 
some assistance, returned to Munshiganj in order to bring his younger sister Hasi to Bhola. 
Together, the brothers arranged f<.)r Hasi’s marriage. The sister’s family was very poor. From 
the meagre salary our orphanage paid him, Bhajaluiii, contributed tow^ards ameliorating his 
sister’s plight. By then, he had a family of his own iis well. The Manganganj orphanage however 
had substantial estates — due to the munificence of Sjkta Sabitri Ansh, who d donated 66-bighas 
ol land complete with two beautiful old monuments. Bhajahari and his famih live in a 
nmd-house on a plot in tliis estate, 

Narayan & Rabidas were two brothers. They were orphaned in their youtli. Narayan, ^ 
vvas perhaps ten or twelve years old then, began to take on whale vei domestic service e 
could, to feed himself and his brother, UlUmately, he arrived at orphanage at Thakurpukur 
and learnt the carpenter’s trade. 


* Translated from the original Bengali by the editor. 



IX Peasant Movement 


The 131 documents which illustrate aspects of the nature of the peasant movement can be 
broadly classified into three groups. (They have not been arranged according to this classifica- 
tion, but chronologically as in the other chapters) Some of them, distributed between tins 
chapter and Chapter 1(A), record the spontaneous upsurge of the poorest of the peasants 
against landlords and imperial institutions which protected the landlord class, lliese were led 
by left-wing groups in the Congress (like the CSP in Bihar and the followers of Ranga in 
Madras) and the records illustrate setting fire to cutcheries containing landowners' records, 
the officials often reported that peons and tehsildars were reluctant to give evidence against 
suspected persons, either out of sympathy or fear of reprisals from the insurgents (Docs 20. 
31). A stereotyped use of the word ‘dacoit’ in many district reports in Bihar really retcr to 
Peasant rebels of this type (Chapter 1(A), 135, reference to Siaram Sin{|^). Many Kisan Workers 
who were members of the All-India Kisan Sabha (which was politically close to the C.P.I. at 
this time) had been swept up in the protest wave of the ‘42 movement (Docs 1-13) as ilie 
Kisan leader Sahajanand Saraswati admitted with regret. (No. 30 in Ch. 1(A)). in Bengal siniikir 
evidence is to be found in the Midnapore district. (Ch. 1(A). 141, l.5'2), and as for Madras, 
in Doc. No. 56 we have the version of a Marathi C.S.P. worker about the frustrations ami 
hopes of the peasantry in Madras who had felt cheated during the tenure of the Congress 
ministry in Madras. This observer was evidendy in sympathy with Prof N.G. Ranga's grouj) 
and and-Communist 

The second group of documents illustrate the institutional problems of the All-India Kisan 
Sabha, for long under the personal control of Swami Sahajanand Saraswati. 'I1ie third group 
illustrate how the C.P.I. activists captured the Kisan Sabha and what fall-out this had on the 
organization’s elder leadership and on the specific aspirations of the peasant coinniunu\ 
Within the second group, attention is drawn to the chagrin of the Swami at the secession 
of the group in Andhra which followed the lead of Prof N.G. Ranga (Docs 67, 73, 113, 

1 17). Overlapping both groups is the evidence that the Andhra Communists moved into 
the vacuum created by the departure of the Rangaites from the AlHndia Sabha, and diat 
the Swami sometimes felt irritated at what he considered to be the Independent style ol 
functioning of the peasant Communist leaders of Andhra; long accustomed to running the 
All-India Sabha %vith a centralized command structure, he was oversensitive to technical 
mistakes made by the new group who had taken charge of oiganiting the peasants ol 
Andhra, so much so that the C.P.I. leaders P.C. Joshi and Bankim Mukheiji* had to intervene 
in the quarrel. (Docs 58, 59). 

Before drawing attention to some of the other important documents In the third group, it 
is worth observing that the Swami had built up the Kisan Sabha mainly as the pressure group 
of one important class, and so his perspective was often coloured by clfss-specific economic 
grievances; Docs 7 and II in Chapter VIII and 29 in Chapter IX illostrates his views on 
government control and its policy on cash crops and how it affected 'the Kisans. A moi< 
revealing set of documents are those arising out of the Gur control ordar of the govemmen 
m 1943, an order which impinged on the interests of consumers, sugar mill owners and peas^ 
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trowing sugar cane. The observation of ilu* left xvimr Airr'' u . 

of U.O K„^ oo ,»„c« which alIe..od olhc, ,kwc„ and lha. it was dcsirahirTo h“vo 
a broker persp^hyn when Uic anU-fa.sclsl wa, ah„ had ,n he Inngh. were pedincnl'. Ihe 
ascendancy of the C Rh at this ume was lerectod the Presidentship of the Sahlia passing 
tram InthiW Yagntk to tokim MnkherJij and the latter mediated in the snga, price rrLsUon 
between the Oovemmen and the U.P. Kisan Sabha, mrd arbitrated between the laier and 
the Swami. Documents No. 49 and 52 also illustrate, in the context of the sitcuion in Bihar 
the tug-of-war between the ‘oconomism’ of die .Swami and die political vision of the C P I 
The result of C.P.I. acUvity within the Kisan Sabha was to extend the membership base' in 
Bengal, Punjab, Andhra and Orissa (Docs 18, 19, 50, .53, .54, 70); this also resulted in the C.P.I. 
newspaper People's War and its vernacular edition canning news about Kisan Sabha activities 
(Doc. 23) and made the Swami discontinue issuing the A.l.K.S. bulletin (Doc. in Chapter V, 
Doc. 27). rhe Swami did not like the emerger' e oI this parallel centre of power, was annoyed 
that, under C.P.I. influence, many branches were giving support to the ‘PakisUn’ idea (Doc. 
.38), and he was susceptible to the overtures of a pro-war splinter group of the C.P.I., the 
Bolshevik Party of India, which promised to support his authority in Bihar (Docs 57, 60). In 
.April 1944, the peasants of Bengal, at the conference in Mymensingh, appealed to the Swami 
diat, in the interests of the Bengal peasantry, and to counter the Muslim communal parties, 
the Kisan Sabha should not get identified with the Congress in sensitive political questions 
(Doc. 131). Doc. 81 shows that in Bihar the immediate effect was to aggravate tensions between 
the C.P.I. and the Swami. However, the pro-Communist elements in the Sabha pressed for a 
new constitution for the organisation aiming to give it a federal structure. The documents 


relating to the constitution sub-committee meetings and the draft prepared by the Bengali 
writer Gopal Haidar* (Docs 96, 121, 124, 125, l‘^6) show that behind the apparendy pro-Pakistan 
stand of the C.P.I. there was a clarity of vision -.'rout the best way of harnessing the energies 
ol the peasantry in the anti-imperial struggle. A Unitarian Constitution or a Federal one — this 
question had bedeviled the Indian nationalisv movement in the nineteen-twenties culminating 
in the one-sided Unitarianism of the Nehru report of 1928. Echoes of the same controversies 
arc* to be seen in the Swami’s opposition to, and the C.P.l’s support to, introducing the federal 
concept in the constitution of the Sabha. 'Die imperial polity, bj’ introducing provincial 
autonomy, had already ensured that future pan-indian constitutional negotiations should take 
place within a federal framework and the separatist Muslim League had been encouraged by 
the Raj. In such a situation hopes of mobilizing peasant class consciousness and directing it 
against die Raj and its allies in India required an ore nisaUon that recognized the wide variety 
of agrarian relations in India, and was capable of adapting tactics of stiuggle in specific local 
situations, within the long-term strategy of ending imperialism. This at least was the vision of 
one Pathan Kisan leader from the North West frontier Province (Doc. 125). 

However, this vision could not materialize. The All India Kisan Sabha could not '^p ace 
the All-India political parties as a poliUcal alternative in the sUuggle against imperialism Fhis 
was not only because the Swami was trying to keep his lines of communication wit le 
Congress open (Doc. 128, 129, 130), but also because the C.P.I. itself still regarded Gandhi, 
Congress and the Muslim League as important elements in the Indian political scene, an 
Was advocating their alliance (See Documents in Ch. V). 


Harsh Deo Malaviya (Secy., U.P. Kisan Sabha) wiou* an aide 


lid.- m.-mnno .m "ni.* .Sugarcane Tangle’ shorUy 
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aller August iOiX which he circulated lu colleagues. An intercepted copy is in the arcliives of the Deputy 
Commissioner of Police, Special Branch, West Bengal, SK 511/14 (not printed). 

Other Documents Relevant for this Chapter 

1. lYP Papers in Chapter 1(A) - Doc. 30. 

2. lYP Papers in Chapter 1(A) Doc. 41. 

3. lYP Papers in Chapter V • Doc. 27. 

4. lYP Papers in Chapter VIII - Doc. 7 


X AICC's Instructions (No. 7) to peasants (dt 13.9.1942) 

File No. 3/19,43 - Home Poll (I) 

(NAIj 


.All India Congress Committee 
Instructions No. 7. 


To Peasants 

Mahatma Gandhi was arrested at 5 p.m. on August 9. Our struggle started fiom that houi 
His arrest was a signal for all our countrymen to break open the gates of the vast prison that 
India is and declare themselves free men and take all consequences. The bulk of the Indian 
population lives in 700009 villages. Our rural folk therefore have the largest and must important 
part to play in this our last fight for freedom. During the month that has elapsed since the 
struggle started our peasantry^ has played a most heroic part and bravely borne the savage 
repression at the hands of the Government which we are out to destroy, root and branch. Lot 
our peasantry now organise themselves on a wider scale. The struggle must deepen with every' 
passing day. Gandhiji is watching us firom inside the jail. Let us prove worthy of our beloved 
leader and his last message ‘Do or Die’. Here are some instructions for you which you will 
carry' out faithfully. 

(1) Declare yourselves free men and your village a free village. 

(2) Disown the British Raj; disobey the orders of all officials high or low in your village, 
tehsil or district 

(3) Call upon the officials in your village, tehsil or district to resign and disown allegiance 
to the British Raj. 

(4) Establish a panchayat in your village. 'Die panchayat will be your Governments. Carry 
out its orders promptly and faithfully. 

(5) Wherever you are well-organised, take peaceful possession of the Tjianas, courts, itn 
other Government buildings in your area. Those who resist your possession should c 
confined in suitable places. They shall be our prisoners and should properly housec 
and properly fed. 

(6) Disobey the forest law. 

(7) Make Halt wherever and in whatever manner you can. 
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( 8 ) 

( 9 ) 

( 10 ) 

(H) 

( 12 ) 

(13) 

(14) 

(15) 
( 1 (>) 

(17) 

(18) 

(19) 

( 20 ) 
( 21 ) 


Disorganise the communication whose sole 
you lake or injure no life. 


use today is to suppress us. Tah -j care that 


supply of grai,^ vegeubks and building malonal «c to .he miliuny. 

allow die toditaiy o, Gove, omen. ..It,, lab , he use of you, cans, id beasB of 


When Ae time comes, do not pay levenue to the Government. If you a.e living in a 
^indari area, pay the /.eminde, his share only it he .efuses all „o.one,aUon with 
Government and ows allegiance lo ihe people. 

Resolutely refme to pay tlie punitive fine. Lot this rclusal be the united and colIectiv(‘ 
act of your village or the group of villages on which the fine is imposed. You may 
Uke steps to see that your grain stores do not fall into the hands of the police who 
would wish to attach them and other movable properties. 

'I here is what amounts to Martial Law in several villages in many provinces. With the 
growth of the movement more villages will sulfer a similar fate! It is the duty of die 
surrounding villages to see that tliey adopt all non-violent ways lo prevent the police 
and the military ftom reaching the villages which they propose to occupy. 

If in the villages under military occupation people find life intolerable, they may 
evacuate and temporarily setdc down in other villages. t)ur village people will have 
to help one another in the trials and tribulations through which the country is passing. 
Organise fraternity marches from village to village and cairy the Congress message lo 
every house and every hamlet. 

The Congress message may be propagated through songs and slogans. Let the younger 
people learn good patriotic songs and sing them at meetings and processions. Our 
slogans should be (a) Quit India (h) Do or Die (c) Victory or Death (d) Mahatma 


Gandhi Ki Jai etc. 

Wherever possible fraternise widi the p ilice luid the military. Remember that they 
have lo be brought over to our side by persua.sion and non-violent suffering. 

Let our brave Women folk in the villages come forward and lake their proper share 
in the fight. I.«t it fall to their lot to energise die people by dieir open and active 


participation in the struggle. 

It is open to the people to institute socip' boycott of the ollicials who do not carry out 


the will of the people. 


Do not accept paper notes. 

IjCt us not forget that Gandhiji is our Lcadei .ind he has enjoined on us non-violence 
under all circumstances. :‘ie greater our adherence to non violence the quicker will 
be our success. What we do we should take care that we take no life. 


The carrying out of these instructions will inevitably involve serious siifTeiings and ar s ips 
for our people. Already during this one month of the stiuggle oui people have uu ergone 
untold sufferings at the hands of lliese from whom we seek deli\ciancc. lx?t us not re ent or 
relax but carry on the good fight till victor) is ours. 
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^ AICC Circular (No. 8) to peasants (September 1942) 

FUe No. 3/19/43 - Home PoU (I) 

(NAIj 

Vandematram 

Circular No. 8 (Bihar) 

Be free or die. 

Read and circulate. 

Since all the leaders have been arrested and the remaining workers too are likely to be put 
in jail people should give up the hope of receiving instructions from anybody anti cveiy one 
should undertake to run the movement suo moto. The whole programe has already been bricll\ 
explained in previous circulars. According to necessity additions can be made to the s.ud 
programme. Only one thing should be borne in mind namely, violence should not be resorted 
to or anv odier thing done which is ordinarily considered bad, such as theh, dacoity or an\ 
other act which militates against morality and religion. Keeping these two things before* tht'tn 
people are free to do anything provided the act done impedes the administration of the 
Government and makes it paralysed. The method to be followed should be such its niav 
indicate that Government does not exist and that (he people have to manage things thentseivcs 
'llterefore, on the one hand they should see that nothing that they do helps (he administration 
of the Government and on the other hand they should do all those things which may inul 
to promote unity amongst people, ensure the safety of their life and property and remove tiie 
problem of food scarcity so that they may combine to face the oppression of the Govemnicni 
fearlessly. It i< necessary to follow the following instructions: 

(A) No body should purchase or read any newspaper. All the nationalist newspapers have 
suspended publication. Those that are issuing through them the Government wants to 
elude the people by giving publicity to false news and it ako wants to terrorise them 
and shake their courage. It is, therefore, a sin to read such newspapers. 

(B) Further the Govermnent is very cleverly carrying on oral propaganda that whatever has 
been or is being done so far is detrimental only to the people & that the Govenimcnt 
work is going on as usual. People should be careful about such propaganda which is 
meant to cause civil war. They should try to understand that if these acts are harmful 
only to the public then why should the Government employ its entire strength and utilise 
the troops collected in connection with the war, to repair Railway and telegraph lines; 
The fact is that the whole administration of the Government has conie to a stand still. 
It cannot convey orders to its officers stationed at district headquarters px in the interior. 
Aeroplanes can not go everywhere. And then the despatch of war miterials from one 
place to another which has led to a deadlock in the transport of rice, .pulse, fuel, coal, 
salt etc. for general consumption, has now been completely stopped adid diis has caused 
more worry to the Government than to the public. As for the masses they can even 
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travel on foot. The Government has not built Hniln-i,™. .. j r • . . 

Railways or roads for the transpuit of (iovemmcni^ ”i*^ * boiefit. It builds 

to the other. Where are Railwa^, and 2X1^0 

Indians have always remained half fed. Kven heforc Ihl bLI' **** r"'k’” 

U,^ wem many penmns who conhl not ge, gram,, saU, r„cl a„d"„ZrLh ihmrihey 
w, therefore be able to anyhow bear these thmralfc for a couple of mon l„ bm how 
wjll Oottornment officals and troops rarry on who cmsume etJ, butter auti '„.“„nh^ 
Ihcy will have to lace ruin in a couple of tnottths. 'fhe tuovem'eut, therefore, should M 
be slackened on the plea that it is hannlul to the public. 

The Government has encouraged oppressions on the ma.sses in villages with a view to 
temirizing them. If people gel frightened then they are gone because it is not the real 
persons who are vicUmised but in most cases innocent persons are victims. 

In Patna even high Government ofiicers such as doctors, teachers, etc. weie assaulted 
It is, therefore, wrong to think that people .vill be saved if tliev remain quiet and do 
nothing. ^Hie persons who tiy to run away is assaulted most and the poisons who remained 
firm strikes terror even in the enemy and checks the fury of tlie oppression if not end it 
altogether. 'Fherefore, wherever (hnL uoops or policeman go people of the place must 
stand firm. If people of the lu^ighbouimg villages collect and boldly say that they refuse 
to be scared away or allow ilieir houses to be s(‘arched or the honour of their ladies to 
1)0 impaired then it is sure that the people ol tne place will be saved from oppression 
and ruin, although a few persons may be killed. If the villages do not stand firm and if 
people of the neighbouring villages do not combine to put up a united front tlien it is 
certain that the white troops or the policemen will raid each village and each house, loot 
ihe properties, assault and arrest p(*rsons and it will not be a wonder if they dishonour 
the ladies also. ITierefore, general welfare lic:, »i« abandoning fear and plucking courage 
and this will lessen the degree of loss to life ai ti property. Those who shoot uiiaimed 
men are cowaids at heart and run aw ay out of fear when resisted. 


(I)) If the property, cattle, or land of any person is attached and put on auction then nobody 
should purchase. 

(K) Pcuichayats should be established in evciv village to anange foi the protection of the 
village, setde disputes, check litigation and provide food for the poor and the hungiy. 
The Government will try to win over the poor and the hungr)' and tempt them and set 
them against others. It is the old policy of the Government to divide people by temptation. 
Perhaps it is not known to the people that the Gover»^ment is disti*ibuting to the Railway 
employees, free of cost, all thos articles belonging to traders, which are, at present 
stranded on stations here and tlicrc. This is just a bribe not to strike work. But it should 
be remembered that as soon as peace is lestorcd Government will stop such free 
distributions and it will not be surprising if prices are deducted from their pay later. 
ITierefore, everyone should be very careful in tliese matters and should not be blind to 
duty out of any temptation. 

(F) Various reports will be followed by the Government to tlie effect tliat peace has been 
resorted everywhere with a view to discouraging the masses. But such repoits s ou not 
be relied upon and people should do their bit thinking that others in other parts are 

doing the same. i 

(G) News should be conveyed orally and instructions given publicity. If necessary noUccs be 

issued to facilitate <|uick despatch of news or directions. 
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Q. 

AICC’s Instruction (No. 11) to peasants (dt 27.11.1942) 

File No. 3/19/43 - Home Poll (I) 

(NAIj 

Instructions No. 1 1. 

.AJl-India Congress Committee 

No-Tax: No-Rent: No-Grain Campaign 

During the last three months the Indhui people have risen to new heights of resistance of the 
usurper authorit\'. While the towns were the first to fliu*c up into flames, it was ineviUibh* that 
they should be overpowered with superior military force. But the most heartening feature of 
our revolution is the spontaneous extension of our field of action from the towns into the 
countryside. It is not easy to paralyse the civil administration in the towns for any considerable' 
hmgth of time, mainly because cml administration can stand on the support of bayonets aiui 
machine guns. Besides industrial general strike is the core of urban resi.stancc. If it is not 
possible to maintain such a general strike urban resistance is bound to collapse. I'he .spint of 
revolt can however, be kept alive by a continuous programme of specific defiance. 

2. In the rural areas civil administration is not backed by the same over powering siiperioiii\ 
of militaiy’ and police force. 'Fherefore in ihct 6*^1 month or tu^o rural India brought tin' 
apparatus of civil administration to a stand still, llie war on communications, (lailioatK. 
telegraph and motor roads) prevented the enemy from concentrating his military might and 
distances became, the strongest weapon of the revolution. This phase of the struggle lasted 
for over two months and even today resistance is spreading to newer areas where mil 
administration has been rendered inefiFective. ITiis situation is, however, not as extensive as it 
should be. Bihar and Eastern U.P. were the first to lead the way. It is only now that giaduallv 
the spirit and technique of this revolt are spreading all over India. But it has brought the full 
fury of police and military' violence on those areas which had completely over-thrown the 
usurper authority. A period of military rcconquest ushered in the worst excesses to (sic) hisloiy 
Looting and burning of villages, rape and rapine on a mass scale, machine-gunning and even 
aerial attack.s with such wcapoas the gangster requires tried to strike terror and to break die 
spirit of revolt, lliere is no doubt that these indiscriminate and ruthless atrocities are a sign 
of weakness. It is the last resort of a collapsing authority. 

Unfortunately the primary impulse of revolt could not be extended continuously from one 
district to another, or from one province to the next. '^Fhe rural areas were thrown on the 
defen.sive. Repression could not break the iron will of our leading cadres. But the spontaneous 
upsurge of entire village was suppressed for the time being. 

On the other hand the inhuman barbarity of British authority has widened the gulf between 
the people and the agents of this regime. Today there iz a conscious $atred of the 
rulers where before there was a vague groping for a way out of existing hardships. But a t ^ 
same over wide areas it is not immediately practicable to launch another offensive against t is 
regime, based on a spontaneous mass action of the people as a whole. The core of resist^ce 
is still unbroken but a reorganisation of our forces has become necessary; such a reorganisa ion 
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is the essential preliminary to renewed assault whirh v • • i j 

end Md render the tax coUecUng agency InerfecUvc , , line J 
active Congress workera who have sp„.d d,e f„e of revolt In Ure countryside and have ,“ll 
rcmaine ree» ( ) osesu ents w left their colleires and srhnnk anr^ lA/Kr-k i-AlnAwaw 


, , f 1 . f I K / X 1 ^illcges and schools and who have taken 

up the leade^ip of rural revolt, (c) dtose newer eletnenet from tunong the rural and urhan 
workers who have been ted tnto acUwty by the event, ot the last three months and (d) those 
adventurous “ho have found a new-wurth-whllencss In this struggle; all tl.eVl, trees 

must combine to tackle the tasks of reorganisation for a tresh offensive 

Our ranks have been depleted; our resources, in the term of local assistance in rural areas 
and active enthusiastic support from village young men have been reduced by repression’ 
With such resources as we have we can yet set ourselves the task of rekindling this fire on a 
more extensive scale. ITie time for tax CfillocUon is approaching and the business of administra- 
tion will be extended on a scale which cannot be supported by threats ol military and police 
action at all points. 

March and roundabout months (jf Um will almost ilecide the fate of the Indian Revolution. 
It is durinc this period that the usurper Government will collect its land lax throughout the 
countiy. If this can be made an otcasion for mass-defiance, by a general programme of 
non-payment we will have solved the problem of cooi dination and simultaneous action in all 
the provinces and districts of the countiy. 

Land-tax is important to the usurpers not onlv for the income Uiat it yields but much more 
so for its administrative value. On land-tax alone hinges the rural adminisU*ation of tlic Briush 
in India with its revenue officers and law courts and police stations. In resisting the land-tax 
we must therefore be clear about its revolutionary value. We must plan to go beyond our 
former no-tax campaigns. In former campaigns, the peasantry merely refused to pay the tax 
willingly, but permitted the revenue officers and ih^ ;>«)licc to attach lands and other properly, 
rhis mUwSt not happen. It must be a total resistance. ‘ ’’e peasantrx^ must obstruct the revenue 
and police officers to collect the tax, in fact to enter the village, unless in the form of a military 
invasion. Even this can be temporarily rendered ineffective by flight into the jungles until die 
invaders arc forced to retire. ITiey can be harassed in the meantime by cutting their 
communications and supplies. This can be done and instructions will tell you how. 


(1) We must start with a campaign for die non-s'^le ol food-crops and cattle. It is in the 
interest of the people themselves that they should ensure an year s slock of food, when 
communications are so undependable and when the food-prices arc so unsteady due to 
the worthlessness of the paper currenc) . 

(2) Convert all cash into goods. Pap. money is a fraud; it ivill stan e the peasant as well iis 
other classes. Put no faith in the illusion of well-being created by the currency notes. 

In Rayatwari areas there i? a stiaighl tie between the Govl. and die peasantry. In die 
Zamindari areas however the question of die landlord does crop up. 


The landlord should be paid by mutual agreement a small part of the rent which will 
enable him to mainiain his family. An informal understanding with his tenants will be able to 


sexure for the landlord his reasonable requirements. ^ ^ v 

It must however be made clear that tlie Zamindar must give a pre iminaiy un e a mg 
not to pay tax to the Government before the tenants can agree to accept Ae 
maintaining his family. Any attempt on the part of the landlor to en e ore 
power will be sufficient caus e for the tenants to withhold all payment by way o ren . 
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'ITie A.I.C.C. has declared a moratorium on agiicultural debts and interests. Airangeinenis 
should however be made between creditors and debtors for such payments as will enable the 
creditor and his family to meet their reasonable requirements of food etc. 

Communications should be continuously cut, young men of the village should cut wires 
from now on as a preliminary training. All the time tax<oUecting is actually attempted 
communications should be so thoroughly put out of action that movements of police and 
military' are rendered very slow and difficult 

Who would fonn the Swaraj Panchayats, who would cut the communications, who would 
bring about and maintain the unity among villagers? lire most satisfactory answer would 
the villagers themselves, without outside assistance. Just give them the idea. But even to do 
this, we need a fairly large number of active propagandists and organizers. 'Fhese should m 
the hrst instance be recruited from; 

(a) Such Congress and other political workers as arc still out and active. 

(b) Students and teachers. 

(c) Strikers and dismissed workers from factories. 

(d) Workers of social welfare institutions. 

(e) The better type Sadhus and Fakirs. 

'I'hc directorate of each Congress province should immediately appoint a man in c hari’c 
of the campaigns to resist land-tax and for the non-sale of food-crops, flis task should be to 
meet at once, through a deputy if necessary, the active elements of the five groups mentioiu-d 
m each district and to enthuse them with the basic idea of these instructions and to (o,ich 
them upon the general line of propagandist and organisational activity. 

Propi^anda 

lire main lines of propaganda in the villages should be: 

(u) PoliticaL Since the llth of August and the arrest of Gandhiji and others, the British arc 
declared usurpers. To pay land-tax to them is sin, Mother India, Gandhiji, the Congr<-s.s 
religion and all that one prizes forbid the peasantry to pay land tax. 

(b) Currency - Collapse: Sale of crops or cattle for paper notes is a big gamble. Already 
paper notes are unable to buy even one-third of what they formerly used to and tliey 
may soon become almost valueless, lire British Government is today existing on the 
printing of paper-notes without gold or silver or other valuables. TTierefore convert ymir 
savings into goods instead of cash. 

(c) Darker of Food and Cloth Famines: The British Military in and out of India is using up 
our crops and cattle and railways and cloth. War and aerial bombing of cities has conv* 
on our eastern frontier. All this will lead to food and cloth famine. Therefore, to ‘•(‘II 
crops or cattle today is to prepare for suicide tomorrow. 

(d) Organisation: Is the question. Form Swar^ Panchayat, arrange for birter inside the village 
and between one village and another. Develop handicrafrs, particularly spinning aiu 
weaving. Have no dealings with anti-national revenue or police of&ers. Create unity m 
the village itself and among groups of villages. 

(e) Break-up of communications: If roads and telegraphs and railways $re put out 

or destroyed throughout the country, the British military will be defeated and India wi 
be free and the peasantry will pro^r. 
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Einphdsise these five points in your propaganda. Tell the peasantry that to sell crops or 
cattle or to pay land-tax is sin, gamble and suicide. 

Note: Attempt should be made to reach the appended appeals oi the A.I.C.C. tt) (1) Die Peasants of India' 

(2) 'Fhc landlords (3) 'ITic Money I zanders (4) Revenue and police officers in the villages^ ITiese appeals 
should be spread as they aic for die sake ol uniturmity of piopaganda and because die weight that 
the name of die A.I.C.C. would carry Further appeals must l)e drafted on die gejj' ial lines indicated 
by the provinces and the Districts diemselvcs. 


27.11.1912. 


1. Doc.4 


4 AICC’S Instructions (No. 12) to peasants 
I (dt 30.12.1942) 

File No. 3/19/43 - Home Poll (I) 

[NAI] 

To *116 Peasants of India 
No-Tax; No-Rent; and No-Grain Campaign 

We know that the heaviest burdens of the struggle the country has been engaged in during 
\ 1 f/i.ir months have fallen on vou. You have borne these burdens with a courage and 

X tL Vou iuvued 

saUsfacUon that you inflicted equally day. We have reached the frontiers 

which is grinding out for your tyranny in ^ > Y .11 jo^l to co through before 

Fa,al bu. w. havo ye. JUO*« - ^e^Tu-ade* had .eh 

'’rnTr o^caaioua. se,bih. in d,e haggle dep,e» yuu. The eounto- ■» 

resolved to carry on the struggle till death oi ^ not upon you 

The no-rent no-tax and no-grain canip.ugu w ^ individually and collectively that 
already. This campaign will be your an ou^ • ^ usurper 

under no circumstances you will pay rent or tax or pan wiu t, 

Raj. 

Here are a few directions for you. 

Do not pay land-tax. . and other property. Resist 

Do not Sllow the usurper administrauon to attach your tan 

all attachments. r poUcc and revenue officers into 

Adopt aU legitimate ways of preventing the enuy of the pot 

your village. . ^ Jiffirtik and uncertain months aliead. 

Do not sell grains, stock them for use in cannot fin 

Do not let grains fall into the hands of the police, n \ 

them. 


1 . 

• 2 . 

3. 

4. 

5. 
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6. Do not keep paper money with you. It is a (raud. Soon it will lose all value and buy 
nothing. Convert paper money into goods while there is yet time. 

7. Du not accept currency notes. 

8. Pay the landlord who is with you just enough rent to maintain himself and his family. 
Pay nothing to the landlord who is an ally of the Government 

9. You are perfectly within your right to put out of action the system of communication, 
whether roads or railways or postal and telegraphic services — through which the polite 
and the military and civil officials maintain their strangle-hold on you. 

5 Secret circular issued by the War Council — U.P. 
Congress (dt 31.12.1942) 

File No. :VPy43 - Home Poll (I) 

(NAIJ 

Gist of a secret circular in Hindi, issued by the Organiser, War Council. U.P. Congress. 
for Congress Workers only. 

The progress of the Independence Struggle is satisfactory, but we shall have to further intensify 
it, so tliat freedom is achieved. 

llie recent statements of Messrs Churchill and Amery have clearly shown that they are 
determined to keep their rule in India intact and not to part with power to Indians. We have 
to sacrifice our all to achieve our objective. 

Ihe Chinese are not so well armed and equipped as the Japanese are, but their spirit of 
self-sacrifice has enabled them to withstand the Japanese aggression so long. 

"I'here are two ways for achieving freedom. One is the monviolent way of demonstrations 
and propaganda regarding non-recognition of British rule and authority in India. On 9th. and 
2drd. of every month, there should be prabhat-pheris and processions and meetings to court 
arrest. The other Is the Destructive programme. Tliosc who participate in it should be prepared 
to sacrifice their lives. 

Tiere should be a map in each district showing: 

(a) Kacha and pucca roads, railway stations with their distances from one anotlicr, railway 
bridges and culverts whether patrolled by police guards or not, 

(b) Petrol and kerosine installations, showing the quality and protective measures, if any, 

(c) Aerodrome and Govt. Grain stores, Cantonments, War Production Centres, with notes 
showing the nature of the material prepared. 

(d) Hydro-electric stations and places where the Hydro-electric wires cross the telephone and 
telegraph wires. 

(c) Police stations and posl-oflices, showing the total strength of the force ,and the number 
of arms and ammunitions kept, and the distance from headquarters. 

(f) Lists of persons having arms and the number of arms. 

(g) iJsts of persons who either for self-interest or for helping the British Govt oppose Congress 
workers at the time of necessity. 
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(i) 


Ust of absconding Congress workers and details 
maintained with them. 


of their work. Touch should be 


TJose und,=^u»d who are nM warned in any heinons ertme and who do 

not do any us^l work should eourl arrest by making some demonstration. Tliose .mwillinB 
ill go to jarlshould obtain permission from the ptovmclal Organiser, through their district 
organisers. fiuhng to comply should be expelled torn the Congress or disciplinary 

action should be taken against tliem in future. r / 


Programme 

Freedom is to be achieved independenUy of the Japanese of German help and without waiting 
for their invasion of the country. All ImpcrialisU and Fascists are the same so far as India is 
concerned. 

The main aim is to impede the war cfTor' and paialyse the administrative machinery of 
the Ciovt. without causing loss of life. 1 here is no place for individual violence in tlieir struggle 
for freedom. 

(1) Cutting of wires should be continued iis it involves immense loss to the Govt. Insulators 
on tops of poles should be destroyed, as they arc not easily available tliese days. Pieces 
of wires cut should be tlirown away so that Uicy might not be found for repairs. 

(2) Other items of the destructive programme should be ascertained from the District 
Organisers. 

(3) Transport of war material should be hindered as far as practicable. 

(4) The credit of British Govt, has almost disappeared in India, as gold and silver have been 
taken to England and there is shortage of copper coins as well. Paper currency is in full 
swing. The villagers should be advised vc*» bally and tlirough leaflets not to send their 
grain to market, as grain is being sent ou' of India for military purposes, and is also 
stored in Cantonments for emergency purposes. So, the villagers should stock their grain 
till next harvest, otherwise they may have to starve, owing to scarcity ol com. Carts 
carrying grain to the market should be slopped, if they do not listen to the advice given. 

(5) The destruction of Govt, records and papers is beneficial to the tenants. 

(6) Cattle should not be allowed to be sold for militaiy needs. 

Detailed instructions have been given regarding the qualities and characteristic of workers 
required for carrying out the destructive programme. Emphasis has been laid on keeping 
discipline, maintaining secrecy regarding identity * f workers, and readiness to make all 
sacrifices. 


<!>- Hh -<*> 
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yJ • Police report of a meeting of the Kisan Sabha 

Govt, of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 511/43 
[Bengal State Archives} 

II. (nii) Kisan Sabha and other Peasant Groups. A report dt 8- 1-43 

1. .•X.l.K.S. — The Bombay C.I.D. reports in its Abstract of Intelligence, dated 3rd October, 
that a private meeting of the Central Kisan Council was held at Bombay on 24th to 2(itli 
September under the presidentship of Indulal K. Yagnik.* About 20 persons including Swami 
Sahi^anand,' S.V. Parulekar, D.M. Pangarkar, Chandrabhai Bhat, Jamaluddin Bukhari, Miss 
Shanta Bhalerao and S.H. Jhabwalla attended. The meeting reviewed the political situation 
on the country and passed a very comprehensive resolution demanding the release of M.K. 
Gandhi and other Congress leaders and the formation of a provincial National Government 
to fight the Axis menace. It deplored the prevalence of mob violence and appealed to the 
Kisans and the people to turn from the path of sabotage and terrorist activities which lead 
not to the weakening of the bureaucracy but to the ruin of their own people, in as much as 
they evoke bloody reprisals, undermine internal security and national defence and create 
condition of anarchy and disruption which arc being taken advantage of by 'Fifth Column' 
agents for their nefarious ends. The meeting also opined that the recent speeches of Mr 
Churchill and Mr Amery had aggravated the situation and the eternal bogey ot communal 
disunity was being used as an excuse to withholc}, the transfer of power. The Central Kisan 
Council further decided to carry on a campaign among Kisans and the people explaining the 
resolution, to demand the release of M.K. Gandhi and the Congress leaders, to support Lhc 
National demand and to foil the Government attempt to form an anIi-Congress or anti-Nationul 
Bloc. The Council would abo endeavour for the restoration of peace in the rural area and 
the isolation of saboteurs and promoters of anarchy. 


7 , English translation of a post card from 

• Shyamaprasanna from Calcutta to Sachin Ghosh, 

C.P.I. office, Rangpur (intercepted letter) 

Govt, of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 533/43 
[Bengal State Archives] 

Bengal Provincial Krishak Sabha, 

249, Bow Bazar Street, Calcutta 26.4.43 

Dear Comrade, 

We received your letter duly and got your telegram last night Just on recel^ of your letter 
we have intimated Mymensinj^ District to elect Comrade Mani Krishna Sen (l).*s the President 
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in accordance with your proposal and asked them to write to comrade Mani Krishna Sen 
about it. 

We thought that you would know everytliing from the letter to comrade Mani Krishan Sen 
front Mymensingh. However, it would have been better to inform you about all the facts on 
receipt of your letter. That would save you Iroin anxiety. We have committed a mistake here, 
lal Salam. 


ShyamapicLsanna (2) 

Superscription 

Com. Sachin Ghosh (3) 

Communist Parly Office, Rangpur town. 

Post Mark — Calcutta, 26 Jan. 43. 


8 Secretary, CPI office Lahore to Bengal Provincial 
• Kisan Sabha (BPKS) — (intercepted letter) 

Govt, of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 511/43 
jllcngal State Archives] 


A.I.K.S 
27 1.43 


111 a letter dated 20-1-43 (intercepted) from Genem' ^-rrelar), Receptton Committee, C.P.l. 
Mcadouarters, U4 Mecleud Street, Lahore to the B.l’ ''..S., 21!) Bowbazar Street, tlie writer 
intimates that the seventh Annual session w ill be held between 2-4-43 and 4-4-43 at Ehakhns, 
the native vUlage of Sahan Singh (detained in Gujratjail). A provisional Reception Committee 
has been formed. About 40 squads are moving about in the villages to collect funds Other 
preparations are afoot. 'ITie provincial branch of tlie F.S.U.' is arranging for an exhibition 
displaying Soviet Industry, agriculture, education, culture and art. Modern agncultural impl^ 

"'T^^LdSed^S A^wrilerjagjil Singh invited suggestions and requests the addressees 
to Ae necessary propaganda fo? the conference. He adds that the Reception Committee 
will provide the deleg^es with board an-^ lodging. 


Ti lends (if the Suvici Union 


<i> 4* -a> 
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Sudhir Mukhaiji to Sachin Ghosh (intercepted letter) 


Govt of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 533/43 
[Bengal State Archives] 


English translation of a Bengali letter dated 30-1-43 from Sudhir Mukhaiji, Calcutta to Sachin 
Ghosh, Rangpur. 

249, Bow Bazar Street, Calcutta 
30-^ U43 


Dear Comrade, 

The Provincial Committee hopes that the Rangpur comrades will be able to fulhl the quota 
of 40000 members within March next 

From the political point of view also, it is absolutely necessary. Com. Rasul* too expects 
much from Rangpur in this matter. I think the Rangpur Committee can make it possible 
Please convey to ail the comrades this demand of the P.C. and ask them to ful-fUl the quota, 
Lai Salam. 


Secy Rangpur D,K.S. 


Sudhir Mukharji 


Dear Comrade, 

The Provincial Kisan Sabha hopes that you will be able to fulfill the quota of 40000 members 
within March next It is also the wishes of the Provincial Kisan Sabha that in the unity 
movement Rangpur will be the ideal of the whole of India in discharging its duties in the 
political matters of the Kisan Sabha. Make all the Union Krishak Samities conscious of tliis 
matter. Lai Salam. 


Postal seal — dated R.M.S. dated 30-1-43 

Superscription. 

Com. Sachin Ghosh (5), 

Secy. Rangpur Dist. Committee, 
Communist party office the, P.O. Rangpur 


Sudhir Mukharji 


<»• 4 * ■«> 
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10* translation of a post card written in Bengali 

X V/ • (intercepted letter) ® 


249, Bow Bazar Street, Calcutta 1.2.43 

Dear Comrade, 

^ Samiti is to be fonned within 

the 15th Februaiy nex^ because u is only the new district Krishak Samiti which has got the 

pnvilege to nominate delegates for the next se«.ion of the All India Kisan Sabha If you do 
not get permission for the rally within this time, please hold it later. The number of deleirates 
of your district is 68 out of 285 for the All India Conference. For this reason, the imporLce 
of your district is greater. Your new District Samiti is to be formed within 15th without faU 
in order to nominate all these delegates within the 20th FEbruary. Lai Salam. 


Signed 

Shyama Prasanna, (1) 
Office Secretarey 

Superscription, 

Secretary, 

Rangpur District Krishak Samiti, Rangpur, 

Post Kark Calcutta dated 1-2-43 


(1) Identical with Shyama Prasanna Bhattachaiji, Office Secretary, B.P.K.S., 249, Bow Bazar 
Street, Calcutta. 


Swami Sahajanand to P.C. Joshi (dt 29.1.1943) 

• (intercepted letter) 

Govt of Bengal, Office of the D.C.P. (Sp. Br.) Fil- No. SK 511/43 
[Bengal State Archives] 

Superintendent of Police, Rangpur 
Peasant 2-2-43. 

Memo No. 215^2 S.B. SECRET 

Bihar Special Branch 
Patna, the 2nd February. 1943. 

Extracts from an intercepted letter dated 29.1.43 from Swami Sahajanand Saraswati P.O. Bihta, 
Patna to P.C. Joshi, People's War, 190, B.R.K. Buildings, Khetwadi main Road, Bombay - 4. 
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Dearjoshi, 

Your letter of the 24th reaches me. Thanks. Personally I have no reason to disregard the claim 
of Bankim (Mukherji).* I think Indulal too thinks like this. I gathered this from his letter to 
me more than a month back. So he too may be agreeable to this proposal. No doubt he hcis 
in his mind Pundit Jadunandan Sharma too but not necessarily for this year 1 think. So please 
do not try to either meet him or be in commiuiication with him and I believe it will become 
a settled fact. I have already written a letter to him asking his final opinion. So there is no 
further need of my writing in this connection. It is not proper for the General Secretar)^ to 
write to these P.K.S. conuades in this connection and there is no need. Please arrange 
everything after having consulted Indulalji. I shall ever be with you if his consent is obtained 
which is sure, if I am right 

(Forwarded to G.C. Ryan, Esqr., I.P. Asst DirecUir ‘R* I.B. New Delhi H.E. Bruce, Esqr., 
M.C., I.P., C.I.O. Bihar, Rai Baliadur P.K. Biswas I.P., Spl. Supdt of Police, I.B., Bengal. 

B.H. Taylor, Esqr., I.P., Commr. of Police, S.B. Bombay. 

P.H.G. Bridgman., I.P., S.P., (B) Punjab, C.I.D. for information.] 

The Secrecy of the interception may please be maintained. 


J.P.W. Jonnston, 2.2. 
Special Assistant to the 
Dy. Inspr. Genl. of Police, 
C.I.D. Bihar 

Intelligence Branch, C.I.D. 
13, Lord Sinha Road, 
Calcutta, the February, 

No. 33556 53/39 (1) Comm. 

Copy forwarded to Raj J.B. Bhattachaiji Bahadur, J.P., Deputy Commissioner of Police (II), 
Special Branch, Calcutta, for information. 


Signed 

Special Superintendent of Police, I.B. 
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Letter to Indulal Yagnik from Abdullah Rasul 
(dt 4.2.1943) (intercepted letter) 


Govt, of Bengal, Office of the D.C.P. (Sp. Br.) File No. .SK 511/43 
[Bengal State Archives) 


Peasants — 6-2-43 


44. A.I.K.S. 

In continuation of January para. 153: In a letter dated 4-2-43 (intercepted) to Indulal Yagnik, 
President, C/o Gujarat Provincial, K.S. Prarthana Samaj, Astodia Road, Ahmedabad from 
M.A. Rasul of 249 Bow Bazar Street, the writer states that the Kisan Sabha workers here are 
of opinion that Bankim Mukhaiji who had been a vice-president for more than one term, 
deserv'es .the honour of being elected the next President of the A.I.K.S. While Swamiji and 
the addressee have been given due recognition, Bankim and Muzaffar' have not so far received 
It Muzaffar has, however, been less intimate of late with the A.I.K.S. Swamiji is in favour of 
Bankim’s election. ITie writer expects the addressee also to be in full agreement with him and 
tliinks that the kisan Sabha workers of oilier provinces may not disagree in the mattei. He 
adds that he had hitlierto been engaged in the cyclone relief affair. He will shortly leave for 
some district in East Bengal and attend the district Kisan Conferences which will all be over 

by the 15th instant 



Members enrolled for A.LK.S.-List (intercepted) 


Govt of Bengal, Office of the D.C.P. (Sp Br.) File No. SK 511/43 
[Bengal State Archives] 


8.2.43 


52. All India Kisan Sabha 


In conltaMlion of para 44; the Provincial lists of 

quota number ol delegates etc., have been circulansed by Swam. Sahajanand oar 


General Secretary, Bihta, Patna. 

The Provinces have been asked to send the names 
presidentship to the General Office by 28-2-43. 


of their respective 


nominees for 
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A.I.K.S. Membership Etc 


5. 

No. 

Province 

Population 

Primary 

members 

Money quota 


Delegates 

AIKC 

tnintbers 

I. 

Bengal 

6,24,56,000 

83,160 

433 

2 

0 

285 

29"' 

2. 

Punjab 

3,49,22,000 

56,004 

291 

11 

0 

176 

18 

3. 

Andhra 

1,87,94,500 

55,560 

289 

06 

0 

107 

11 

4. 

Bihar 

3,63,40,000 

27,168 

141 

08 

0 

113 

12 

5. 

UP. 

5,59,49,000 

12,096 

63 

00 

0 

60 

() 

6. 

Sumia Valley 

29,59,052 

11,520 

60 

00 

0 

18 

2 

7. 

Kerala 

1,29,49,000 

11,199 

58 

05 

3 

44 

5 

8. 

Maharashtra 

1,60,00,000 

9,996 

52 

01 

0 

44 


9. 

Gujarat 

23,57,000 

4,636 

24 

02 

0 

12 

2 

10. 

Utkal 

1,17,54,000 

4,224 

22 

00 

0 

21 


11. 

Vidarbha (Bihar) 

36,20,000 

2,448 

12 

12 

0 

10 

I 

12. 

Sind 

45,37,000 

2,004 

10 

07 

0 

10 

1 

13. 

As^am Valley 

70,73,908 

1,008 

5 

4 

0 

6 

1 

14. 

GN^'alior State 

39,92,000 

960 

5 

0 

0 

4 

1 


Total 

30,49,61,960 

2,81,983 

12,468 

10 

7 

xsc=T“.r' 

910 

•'•-as. '-r=as^ 

!)'/ 


s'B Population fifties include, in some of the provinccsr state p4>pu]ations also. But they are only approxiniau 
for Maharashtra and (lujarat and not exait 


Addresses of Provincial Kisan Sabhas 

1 . Bengal — 249, Bowbazar Street, Calcutta 

2. Punjab — 114m, McLeod Road, Lahore 

3. Andhra — Govemorpet, Bezwada 

4. Bihar — Kadamkuan, Bankipur, Patna 

5. U.P. — 7 Bisheshwar Nath Road, Lucknow 

6. Surma Valley — Zindabazar, Sylhet (A.P. Ry.) 

7. Kerala — All Kerala Kisan Sangham, Bank Road, Calicut 

8. Maharashtra — Rambag, Kalyan (GIP Ky) 

9. Gujerat — Dabhan Bhogal, Nadiad 

10. Utkal - PO Chandhi Chauk,Cuttack 

1 1. Berar (Vidarbha) — Amraoti (Berar) 

12. Sind — Sind Hari Sabha, C/o Syt. Bananun Kirpaldas, Advocate, Sukkur (Sind). 

13. As.sam Valley — C/o Syt Khageswar Tamuly, Pleader, Golaghat 

14. Gwalior State — PC Nagda, BPCI Ry. 

NB : Addresses of NWFP and Tamil Nad are given in the report 


Bihta, Patna 


Swami Sahs^anand Saraswati 
General Secretary 
AIKS 
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Extracts from Fortnightly Report from Baroda & 
Gujarat states for the period ending 15th February 


Baroda and Gujarat State Agency File No. 6(1())-P(SV43 
[NAI] 


Mr Indulal Yagnik a prominent l^an Worker accompanied by one Shri Shankar Jani arrived 
in Mehsana on 1st Februa^ 194d. They visited Sidlipur, Patna and other places with a view 
to organise Kisan Sabhas. It is reported that they met little response either at Mcshsana or at 
Sidhpur. 



Indulal Yagnik to Abdul Rasul (dt 14.2.1943) 
(intercepted letter) 


Govt, of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 53:^43 
[Bengal State Archives] 


Re. Interception at Bowbazar on 17.2.43 

P.O. — Copy of an English letter dated 14.2.43. 

From. Indulal Yagnik to Abdul Rasul. 

249 Bowbazar Street — Cal. 

Camp. Nadiah 


Dear Rasulbhai. 

(Jlad to have your letter of 4th inst. I hasten to state in reply that I have on my own initiative 
suggested Bankim’s name to Swamiji and then to Bukhari. So you see I am already at one 
with you and the Gujarat delegates will very' shortly recommend Big Bankim for Presidential 
Gadi. . . . 

Hoping to meet you and other cc “trades at die annual session. 

Yours, 

Indulal 


<!>• 4 * 
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General Secretary, AIKS to provincial secretaries 
organisational reportage no. 3, 1942-43, dated 
23.2.1943, (extracts) provincewise survey of the 
effective strength of the AIKS 


Indulal Yagnik Papers - File No. 22 
(NMMLJ 


Provincial Sabhas.Bihta, Patna 

Elsewhere are given the full addresses of oour provincial sabhas' that are working more or 
less in an organised way and functioning regularly. In addition to Tamil Kisan Sabha whose 
present address is ‘2, Jones Lane, Broadway, Madras’, and which has not been able so far to 
remit its money quota to this office, and the N.W.F. Kisan Sabha, whose office is at Kohat 
and w'hich, as stated earlier, stands suspended, at least for the time being, there arc, in all 
fourteen Provincial Kisan Sabhas, including the Gwalior State Kisan Sabha, that have regulai 
communication with the Head office. It is only this year that the Sind Provincial Hari Sabh.t 
has reall> begun to function, thanks to the efforts of Com. J. Bukhari, who deserves our special 
greetings for it So far it was a mere name. Com. J. Bukhari has also submitted a slum 
retrospective report on the Hari struggles and problems in the past and present it is an excellent 
reading. In Assam Valley too, as a combined result of the efforts of Comrades Mansur Habih, 
our Joint Secy. Bengal, and Lala Saidendu Dey, Surma Valley, who both were entrusted with 
this work by the C.K.C. Bihta, a provincial Sabha has come into function. As regards 
Mahakoshal Sabha, it has not functioned once and really existed so far and it is indeed a slur 
on us. Similarly is the case of the C.P. Marathi Sabha. It exists with one man, C’oni. 
P.D. Maiathe of Nagpur. Consequently it has ceased with his arrest. I1iis too is a shameful 
thing for us all who loudly claim for an All India Kisan following on the mass-basis. Karnataka 
Sabha was functioning previously and it may be revived soon, only if our Southern India 
comrades will. In terms of the resolution of the C.K.C. at Bombay, Mysore and Hyderabad 
State Sabhas' can’t be counted as separate provincial units now. Hence they cease to exist if 
they exist at all. Now these states are to be divided, on a linguistic basis, by the neighbouring 
provincial Sabhas as their units. 

Bengal Provincial Kisan Sabha has topped the list in membership enrollment this year. By 
enlisting as many as 83160 members; and after it have come the Punjab and Andhra Sabhas, 
which have enrolled .56004 and 55560 respectively. But as previously stated the real credit 
goes to the Andhra Sabha if we take all the factors into account No doubt Bengal comrades 
too do deserve our congratulations and I have actually thanked them and the Aodhra comrades. 
Bihar Sabha is the fourth in this respect Then come the U.P. Surma vafiey, Kerala and 
Maharashtra Sabhas whose membership respectively is 12096, 1 1520, 1 1 19P and 99JI6. Of 
these four too the latter two have done marvellously, as they have only recentlj^ been organised 
anew. It is why I have sent them both our special greetings. As BUiar has this year a 
most disturbed province and after that U.P., it may be said safely that they too have done 
tolerably well. Despite two consecutive cyclones which have desolated her, IJtkal’s work too 
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is surely creditables m this respect. Gujarat’s work, though good, is below exception .uid yet 
it is a distinct improvement on last year’s record. Berar and Gwalior Sabhas come in the end, 
there too is a decided improvement. ITius it is evident from the above analysis that there is 
to be found a pregress in all the Provincial units in tliis respect and that augurs well for the 
future. In the circumstance is it too much to expect that this membership will be doubled 
next year and similarly in the year iollowing. .so that it will reach the figure of full twelve lac 
memben next year. 


I See Doc.t? below. 



All India Kisan Sabha — linance organisational 
reportage no. 3, 1942-43 (extracts) 


Indulal Yagnik Papers - File No. 22 
|NMML| 


Finance 

An abstract of this year’s accounts [lubli Jied in the t‘nd shows how poor and most unsausfactoiy 
our finances for this year have been. Ccntial Office has not been able to subscribe more than 
two daily papers only, no magazines, no weeklies, no more papci^s could be purcha'^ed for 
want of funds! If we are not enabled to subscribe at least dozen papers, we can’t be expected 

Income and Expenditure 

Abstract of the accounts from 1st March VJ42 to the 20th Feb. 1943, 


Income 



Rs 

as 

P 

As per old accounts 
Provincial quota 
for 1942-43 

30!) 

(K) 

9 

Bihar 

282 


8 

Gujarat 

lb 

i 

0 

Punjab 

% 

0 

0 


3!)4 

8 

8 

Com. G.L. Narayana 

450 

0 

0 

Sale of literature 

27 

13 

0 

Interest 

12 

0 

0 

AIKC Member fee 

1 

0 

0 

Provincial quota for 
1943--I4 

1.468 



— Total 

2.662 

3 

0 


Expenditure 




Rs 

a. 


1 . 

relcgiam 

45 

15 

0 

2 

Postage 

45 

10 

0 

3. 

Travelling 

112 

3 

6 

4 

Newspaper 

61 

1 

9 

5. 

Stationary 

30 

0 

0 

6. 

Printing 

152 

0 

6 

7. 

Office icpaiimg 

22 

4 

0 

8. 

Officer rcmunucralion 

t) 

() 

9. 

President 

2 

1 

4 

10. 

Balance 

1,985 

8 

5 


Total 

2,662 

3 

_q 
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to be kept informed up-to-date of all the India and Provincial questions confronting the masses 
and the country. Travelling and other expenses too have been kept to the irreducible minima. 
And yet our current year income is not sufficient to meet even these charges if the expenses 
to be incurred for the full of February' and March are to be added to those already met, Not 
less than three hundred extra rupees are required to meet these. First item on the income 
side shows the sum which remains with me after Palasa up to date and has not so far been 
touched, but for the smooth and successful working of the central office, a paid graduate 
assistant and a messenger is badly needed and even if to this year's money quota are added 
appniximatcly two hundred rupees expected by way of delegate’s fee, it will hardly suffice to 
meet our need. We should not forget that so far nothing has been paid for the President’s 
office nor for Bulletin. Therefore we will have to take into serious account our financial 
resources before we make any serious proposal for additional expenses next year. And if 
despite this we make that, we must devise practical ways and means to meet extra expenditure. 
Of course, final accounts together with the new year’s budget estimates will be submitted at 
Bhakana Kalan. 



Police report on Kisan conference held at Alipur 


Govt, of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 526/43 
(Bengal State Archives] 


Secret 


Deputy Commissioner of Police, R^o. 9658 
Dated 5V3/43. 


Intelligence Branch, C.1 1)., 
13, Lord Sinha Road, 
Calcutta, the 1st March 1!M3 

No. 1504 CS/ 


My dear Rai Bahadur, 

Secret information has been received that a Kisan conference was held at Alipur, in Raina, 
P.S. District Burdwan, being organised by important C.P.I. workers including Dasarathi 
Chaudhury and others. 

Bani Das Gupta and Armada Bhattachaiji of Calcutta (said to be a student of 4th year Arts 
Class Scottish Church College, Calcutta) represented the Women Front and the Students 
Federation Calcutta. Will you please suggest the identic of Bani Das (mentfbned). 

, Yours sincerely 
Signed 

Rai J.B. Bhattachaiji Bhadur, J.P., ^ 

Deputy Commissioner of Police, 

Special Branch, 

Calcutta. 
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SsliAjsjiand Saraswati 
(intercepted letter) 


to Bankim Mukheijee 


Govt, of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 533/43 
[Bengal State Archives] 


3.3.43 

Intercepted a cover this afternoon containing a letter in English dated 1-3-43 stamped Patna 
1st March, 43 addressed to Com. Bankim Mukheijee, for Bengal Province Kisan Sabha, 24.9 
Bombay St, Calcutta from S.S. Saraaswati, 


Copy 

Dear Bankim Babu, 

Please accept my warmest greetings on your having been elected unanimously the President 
of the f^njab Session of the A.I.K.S. Believe me it is Comrade Indulal Yagnik who suggested 
vour name to me some months back. But I kept it secret purposely. It was on the basis of tlie 
suggestion that I wrote in a previous letter to Comrade Rasul that the coming weeks would 
.show as to what honour our present move would bestow on Bengal. Now one word about 
your address for the Punjab session. You are one of the few who understand the view point 
of tlic Kisan Sabha and the points, cither of detail or principle it does not matter, where our 
Sabha differs from all other parties including even the C.P. You are moreover truly aware that 
oui-s is the mass organisation of those almost illiterate, simple and downtrodden Kisan, and 
surely not of intelligentsia or educated people and herein lies our difference in outlook and 
approach, despite the fact that wc all stand for th^‘ classless society to be established without 
the least delay. It is why we always lay special stress on tlic economic problem of the Kisans. 
We visualisze and see clearly their past and approach even upto date to the last point in policies 
through them only and not direct. I therefore do hope and believe tliat your presidential address 
will have truly the Kisan Sabha imprint. 1 shall be really happy if you are able to expound 
thoroughly the Leininist view point on Pakistan and Hindustan questions keeping at &e same 
time in mind our resolution at Bihta on the point in order that you may not be accused of any 
partisan spirit Food problem you are bound to discuss, I think and then the jute problem. Jute 
and Cane questions should be put together and discussed as they both are identical. I am glad 
to inform you that perhaps because of my repeated representations from here even the U.P. 
Gov't has removed the most harmful restrictions on the Gur export and now Gur crisis in U.P. 
too has gone up. This is the most recent information. If you lay particular emphasis on the 
organisation side, our work including membership enrollment campaign throughout this year, 
I shall feel relieved. I want to sec our membership reach full 12 lakhs within two years. Hence 
my anxiety in this behalf. If we are not able to spend even Rs 600/ a month here on the central 
office no solid work is possible. It is why I am very anxious to see it through. I shall be reaching 
Bhakana Kalan anytime on the 27lh March. Hence tell your office to send die annual report 
as soon as possible. I am bound to leave Bihta by the 28th March. 

Sincerely yours. 
Signed S.S. Saraswati. 



2090 Tounrds Freedom: 1943- 1944 



Extracts from Fortnightly Report from Bihar for the 
second half of February 


Govt, of Bihar, Freedom Movement Files - 1943 - File No. 79 
[Bihar State Archives] 


The Kisan Sabha people generally did not take part in any demonstrations although their 
President, Swami Sahajanand, is known to have to have sent an appeal for Mr Gandhi’s 
release. 


. . . While the public was largely concerned with Mr Gandhi’s fast, those interested in 
lawlessness continued to be busy as before. The southern portion of the Bhagalpur district 
and the adjoining areas in Sanud Patganas and Monghyr still continue to be in a disturbed 
state. Several instances of village chaukidars being waylaid and their uniforms seized have 
occured. On February 11th, 2 chaukidars, who were on their way from Jamui after drawing 
pay at the police station, were attacked and relieved of their money and uniform. In the Santd 
Parganas dacoities are still on the increase. In two recent cases the name of Gandhi was used 
by the dacoits and in one case they set ftre to a house into which they could not force an 
entry, with the result that 50 head of cattle perished. On the 13th, the Darbhanga Raj kutchei}' 
at Saraya was attacked by a mob of 500. The rebels fled on arrival of an armed police force, 
one of whom opened fire and dropped two men who were carried away by their companions. 
On the 17th, Superintendent of police went out with a parly to deal with a gang of 200 dacoits 
in the hilk, 15 miles north of Dunka. On coming -up with the gang, the party was met with 
a volley of arrows and opened fire, killing or wounding several of the dacoits, but being 
outnumbered, had to retreat Two police officers were injured by arrows and two guns were 
lost Since then, however, these dacoits gangs have been hardpressed by various police parties 
and many arrests have been made and one of the guns recovered. In other directions also 
the situation in the Santal Paiganas was reported to have deteriorated in the early part of the 
fortnight Between the 14th and ibth, chaukidars were attacked in three different villages and 
one had his ear cut off. An amin of the Central Public Works Department was set upon near 
Deogarh and his instruments and papers were destroyed. In the Bhagalpur on the 1 3th, a 
chaukidar of Bihpur pobce station, who was a prosecution witness in the case instituted in 
connection with the looting of Thana Bihpur railway-station last August, was murdered. 
Congress volunteers seized the gun and cartriges of a school master who was out shooting on 
the 14th in Gogri police-station, Monghyr. A party of troops who had gone to a village in the 
interior of February 13 accompanied by Sub-inspector of Police to arrest an absconding dacoit 
leader met with opposition while pursuing a suspect The Officer in charge of the party about 
to be attacked with a lathi, opened fire and shot the suspect dead. The absconder was produced 
before the party the next day. In the Tirhut Division, several important ar^sts have been 
made. 


«> *<» 
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Govt, of Bihar, Freedom Movement Files - I'ti i 
[Bihar State Archives) 


- File No. 39 


Congress - During the week under review ih,.r^ , 

district. Six absconders wanted in connection with rebelir“'^''' ^his 

week but none of them was of any notable import-, nre An 

agitator of this district, Ramnath Pathak, was atrested undent congress orator and 

This individual is reported to have been a prominent con ^ 

himself from the district prior to tlie rebellion He is th absented 

any case in this district but his detenUon under th- *" connecUon with 

Police remarks that it is noticeable that thoueh he in t Superintendent of 

he did not again retun to the district -hellion, 

Prasad Sharma {S.P. Sultanpuri) was arrested under Rule 12<i SiR o'n 1o" tTn 

this individual’s correspondence had shown ihn h- u . " Censorship of 

the District Kisan Sangh by induing in uTv^^^^ 

sent to Lucknow. technical recruits were 



Extracts from Weekly Report from Ballia for the 
week ending 20.3.1943 


Govt, of Bihar, Freedom Movement Files - 1943 - File No. 39 
(Bihar State Archives] 


pte Supply ofl&cer has held several meetings with local grain dealers who appear to be on 
•he whole in favour of Government’s new food grains scheme and prepared to work them 
AS I have pointed out before my own view is that u,e great danger to the scheme lies in the 
tact that the gap between the wheat on the field or in th- khalian in the possession of the 
cultivators and its being brought to marKct is not adequately bridged and there is no particular 
safe^^ against hoarding by cultivators and zamindars. It is true that hoarding is an offence 
ut «t is extremely difficult even in this small district to check the stocks of perhaps 1,00,000 
cu tiyators and zamindars and to allow for their own consumptioon and the amount they 
require for seed purposes. 


<»• »|» •<I> 
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Review of an editorial in Janayuddha 
dated 24.3.1943 


Govt of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 562/43 
(Bengal State Archives] 


Bengal Form No. 6230 

Special Diary from the Inspector of Section Case No. 

In the editorial under the heading Khadyo Age, Pare Zamindary (Food first and then removal 
of Zamindari) it demanded the proposal of the Ministry to ^ve effect to the recommendation 
of Floud Commission in Bengal at this present crisis. It demanded in favour of the countrymen 
for permission to cultivate uncultivated land without paying any tax, granting loans without 
interest and stopping for the present the repayment of debts. 

It announced the publication of a book named Swadhinata Yuddhey Rangpur (Rangpur - 
on its way to its struggle for fi'eedom). 

It also announced that in the party conference on the IBth March, 43, 186 delegates from 
different districts had assembled. 

The other articles contained the usual communist policies and view points. There is nothing 
objectionable. 


Signed 

3/4/43 



Extracts from Weekly Report from Ballia district 
for the week ending 10.4.1943 


Govt, of Bihar, Freedom Movement Files - 1943 - File No. 39 
[Bihar State Archives] 


The condition of the district during the week rmder review remained satisfactory and the 
population continues to be mainly concerned with the harvest and with economic conditions. 
So far the harvest has shown no signs of coming into the market but I am told that as yet 
threshing has not been completed. There is a general feeling that Govonunent intends to 
purchase aQ the new harvest at fixed rates and although we are trying to convince the cultivators 
that their crops will not be forcibly seized and that they had better sell now as no higher price 
will be obtained later on, I am afiaid that our propaganda is not very effective against the 
conviction, which has been long held by cultivators, zamindars and Banias alike that the price 
of food grains will continue to rise and that it is in their interest to hold on to their stocks. 
On the whole there was no particular shortage of general commodities in the district although 
wheat was not easily obtainable in Ballia town. Prices of general foodstuflGi rose considerably 
duriiig the week and the Superintendent of police remarks that the rise shears to have been 
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caused 1^ reluoance on tf.e pm of rtl|age„ lo pan wuh d,e gnun In their r — The 
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Report from Ballia district for the week 
• ending 17.4.1943 


Govt of Bihar, Freedom Movement Files - 1943 - File No. 39 
[Bihar State Archives] 


The condition of the district during the week under reviewed remained satisfactory and the 
population continued to be mainly concerned with the harvest and with econuniic conditions. 
So far very little of the raH crops has yet reached the market but 1 am told that process of 
threshing is far from complete and that it is too early to expect heavy arrivals in the market 
at present. Slight arrivals are probably accounted for by the desire of some cultivators to sell 
off what they have threshed quickly before competition lowers the prices or at least this is a 
theory advanced by one of my visitors. Prices on the whole remained very steady but there 
was no wheat in the market during the week under review. It is reported that rice and other 
general commodities were easily available although the price was high. Government’s Food 
Control Scheme is still regarded with a good deal of suspicion which 1 think is mainly accounted 
for by the ignorance of it, of most people. 'Fhe new amendments to the scheme about buying 
and the withdrawal of the price control will doubtless alleviate the unfounded suspicion of 
the public that Government’s ultimate object was to commandeer all the new food grains at 
very low prices. The small coin situation continu'.-s to be satisfactory and the use of stamps 
for small coins in this district has practically disappeared. The institution to experience any 
difficult was the post office and this difficulty I found was due to the inertia of the Post Master 
who, when I asked him why he had not got a plentiful supply of change from the treasury 
where I knew it existed, said that he had asked the treasury about two months ago and been 
told that there was none and had not bothered since. 


26 


. Punjab Women’s 
• dated 18.4.1943 


Conference — (A circular) 


Govt of Bengal (Home) File No. SR/506/43 - Part II 
[Bengal State Archives] 


Dear Comrade, 

Please pass on the enclosed to your women’s Fraction. 

Punjab " Women's Conference 

Preparattons for the AU India Kisan Sabha Conference and mobilising womeri to attend it 
started since the middle of March. Comrade Shushila with a squad of about 3 or 6 girls toured 
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20 villages in Amritsar district, held 15 baithak meetings, with an average of 40 to 50 women 
at each meeting. In Ferozpur district, Comrade Shakuntala Sharda with three more comrades 
toured 16 villages, and as a result 50 women were brought to the Conference. In Lahore, 
three plays for women, 4 songs, 2 wall-papers, lectures on Women and Fascism and Soviet 
Women were prepared, speakers were trained, singing squtid was trained, posters were made, 
and a group of 16 girls out of whom 7 were sympathizers (more girls could not go due to 
the college exams.) went to the Conference. 

On the 2nd April before the A.I.K.S. Conference, the Kisan Women’s Conference was 
held. A huge gathering of 2,000 women, old women, women with their children, young girls, 
in their teens collected for the Conference. 200 Muslim Women, the rest mostly Sikh attended. 
Women came from 9 districts 50 women from Ferozpur out of whom 10 had walked .SO miles 
to come to the Conference from Amritsar about 30 to 40 Women stayed right through the 
conference and others came to the Women’s Conference and the A.I.K.S. Open session (over 
1,000). From Hoshiarpur 8, Ludhiana 2 Jullunder 11, Sultan 2, Montgomery 9, I^ore 19, 
Gurdaspur 20, Women had come from 40 villages in all. From among these women who 
stayed at the Conference, 125 volunteers helping at the Tungar’ (Free Kitchen) at the Open 
Sessions, etc. 

Bibi Gian Kaur, Baba Ruhr Singh’s wife, the vetern Kisan leader now in jail, presided 
over the Conference opened with a rousing Women’s song, asking the Women to get up 
and unite to fight their common dangers. Swami Sahajanand addressed the Confernce, and 
congrati'lated the Women for uniting and participating in the Kisan Conference, and that 
now’ that Women were joining in our struggle, we would be able to march ahead, much 
faster to our goal. Indul^ Yagnik spoke of the Women’s Government in Gujarat and ht)s\ 


Women had participated there in the anti-imperialist struggle. One of the main resolutions 
w’as on the social demands of women. Comrade Jash want who moved it showed how the 
many social obstacles facing women today prevented the vast majority of women from 
discharging fuly their patriotic duty, what great sacrifices women had made, and how 
uncivilised and cruel was the treatment meted out to women. She appealed to the Kisan 
Sabha to encourage women to join and participate in the day-to-day work of the Sabhii, 
and also to fight and defend the right of Women. She asked the Kisan Sabha to make 
arrangements where Women could meet and discuss their particular problems. At the same 
time, she urged the Women to units and strengthen themselves in order that the Kisan 
Sabha would recognise their needs and fight for them. ‘Until we ourselves unite on our 
comon problems, we shall never make others fight for us’. Another resolution, moved by 
Sheila Bhatia, characterised the present period as one in which women were the worst 
sufferers and the speaker in a stirring speech asked the women to unite to face the problem 
of food, kerosene, cloth, the police zoolum and the dacoits in the villages and save their 
honour against the Japs. There were resolutions on the opening of depots for the essential 
necessities like cloth, etc. at controlled rates and the formation of People's Committees, a 


resolution demanding the release of Gandhiji and the national leaders, a message of greetings 
to the Soviet women, and a resolution supporting the ’Grow More Food’ campaign of the 
Kisan Sabha. In between the speeches war songs, from Lahore, Ferozpur, Amritsar, on 
social demands of women, Kisan’s role in the defence of our country against fascism and 
Imperialism. The songs were the most appreciated and songs and dramas conveyed, more 
to women than our resolutions and speeches. The Conference was decorated with women s 


posters, and slogans referring to the resplutions and demands. 
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Open Session 

Women turned up in large numbers to the Open Session meetings, but their interest here 
would flag and thy would begin to leave. Sheila Bhatia spoke of behalf of won.en in the 
Opra Session, yd stressed that Sabha must become tribunals fighting for women’s 
fights, or unity in each home. If the^san Sabha wants to reach its goal Women must take 
a py in ‘te dayo^ay programme. She showed how women had helped men m the past in 
the I^an Marches {?) and how they would help today ‘but you must give them the oppoAunity, 
the chance. Let them feel that the Kisan Sabha is Their Khan Sabha, fighting t > make them 
equal with men. 


Remarks 

Daily our comrades would meet to plan out the day’s work, hear the reports, check-up on 
what replies we had given to the women’s quesUons. The stories we heard showed us for the 
first time how far ahead the peasant women a-e. For instance, in the beginning before our 
women’s Conference, etc. most of the women would say ‘All your plans arc very good and 
of course, we should organise ourselves. But we cannot do anything ourselves till you come’. 
What did wc hear after the Conference.’* ‘Of course, we are going to do something in our 
village. If we don’t do sometliing w^ho will? We get going and then invite you’ Another woman 
I'lom Ludhiana said ‘But tell me, how should we unite, on what particular thing can wc all 
get together’? Our worker replied, You say tlicre is not enough cloth, and no kerosene. Won’t 
you all be able to unite on this, oven if in the past you could get together? ‘yes, of course, 
this can be done. All I’ll do my best to get the women together! ’Tlien our workers were 
fixing up jobs for each district and how they would pass on the things they had le^^mt to the 
other women, one old woman from Ferozpur said ‘But we cannot have these village meetings 
for a month. It is the harvesting time and we will .lol get a moment free. But don’t you worry. 
We women will be discussing this all the time w.^'ilc we are working in the fields’. 

'Fhe F.S.IJ. Elxhibition thrilled them. They had never seen anything like it. Was there really 
such a place? One woman comes to our worker and says ‘Do you luiow all the women can 
read in Russia, and you should see the hospitals etc.’ Another group of women bowed before 
Lenin’s picture for hadn’t Lenin made women tlie equal of men? After our play on the Soviet 
women, one woman says ‘Just see, they were no better olf than us. What they can do, why 
shouldn’t we? Will you tell us more of what we should do? Fell us all you know. We want 
to learn so many things. You sit with us the whole time we are here’. 

Our play on ‘Grow more food’ was liked the best among the women. When the name 
was announced, one of the women turned to our volur.leer and said ‘Grow More Food . 1 hat 
( an only be when the world changes. So our volunteer explained How we could by fighting 
for our Kisan demands grow more food, and grow strong to throw' out our enemies and thus 
change our world. The women nodded, and the play started. When she heard the demands 
(^f the Kisans in the resolution on Grow' More Food, she turns round enthusiastically. Of 
c()urse, we can grow more food. Lots and lots of it. If w'e don t give you food for the town, 
who will?’ 


Group Meetings 

W** organised during the free hours dislrict-wisc group meetings, when we told them stories 
fiiscism and of Soviet heroines, etc. these thrilled the women. When Kolya was being beaten 
in our Soviet Women play by the Fascists, one woman says ‘You know this can really happen 
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here too.’ We fixed up for each village their weekly women’s meeting. Here we fixed up the 
woman who would take charge of calling die meeting, one who could read Gurumukhi or 
Hindi to read the party organ, taught them patriotic songs, etc. Our own workers were afi'aid 
that this programme we had put in our resolution was too difficult and women would not do 
it on their own. But every worker fi-om every group rushed back within a few hours to report, 
‘It is simply wonderful. Every woman in my group wants to do something. They arc 
enthusiastic’. We are confident that at least in 35 villages, women will be able to do something 
towards this programme on their own. 

*We will Help the Women* 

Right through the conference every worker was surrounded by groups of old, grey-bearded 
Kisans who were thrilled with seeing so many, many women participating in ‘their’ confemece. 
‘Won’t you come to the village and help us to organise our women there? We are not quite 
sure now to start the Job’ lliis is really grand*. Now I know wc will get our Azadi soon. Wc 
were going so slow, l^cuase women had not joined us. Now we’ll throw out the British soon 
enough. Tliey foigot all their orthodox ideas. One old man said : ‘But tell me how can the 
Kisan Sabha help?’ Our volunteer said: ‘Can’t your Kisan Sabha see that none of its members 
beat their wives, that none of your members get their daughters married forcibly?’ Yes, of 
course, we do this. But it had never struck us before, because 1 suppose we all did it 

Resoluuotu passed at the Kisan Women’s Conference (2.4.43) 

/. On Unity and Organisations 

This Conference of the Kisan women emphasises the grave peril which faces every woman 
today. The prospect of Fascism is. worst for women. Under Fascism women are the worst 
sufferers. 

Not only this, but the very threat of Fascism, the War raged by a bureaucracy which cannot 
defend our land, brings in its wake further suffering on all women. Foodstuffi are scarce, 
Kerosene is either beyond the reach of most cottsumers, or unavailable, clothing is beyond 
the budget of most buyers, fuel and matches are at prohibitive prices. Here again we find 
that women have to bear the greatest burden. They carmot even fulfil their tasks as housewives, 
wives or mothers. 

This economic crisis is the outcome of the National crisis, and itself further aggravates the 
situation. Towns are threatened by food riots, villages are made unsafe by dacoities. Neither 
in town nor in village is the safety of women protected. 

It is in such a situation that the honour and life of every woman is at stake. For the defence 
of every woman, for her safety and honour every patriot must rally. The gieatest need of the 
hour is the unbreakable unity of every woman, is ^e strengthening of women’s organisations, 
fighting for the just social ri^ts of every woman. 

'Fhis confemce makes an urgent ^peal to all women, irrespective of casle, creed of policy, 
to join hands and unite in the Women’s Self Defence League. It calk upon all women to fight 
for freedom, to fight against all social and political exploitation by partic^ration in a united 
battle againt Fascism. We must unite to defend our honour, to win our fireedom. 

II. - Kisan Women and Social Demands 

This conference of Kisan Women places before the people die intolerable social conditions 
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can pUy a most mi^naj.. role in ihe building of lndLToc‘i^“nTe 
miperadM opr.ss.on Urey have come forward ,„ f„ll,| a.cir pattMc dmy. ITicir »u«e^ 
paui^sm n unequd to none. Th^ to„ can repeat the heroic deed, of their Smdef s'isters. 
What t, r^utrmf ts tlut they must be given the opportunity to fulfil their mission, they must 
be given the honour and respect which is their due. This conference urges. ^ 


1 . That the beating of women be made illegal. 

2. That Women be given primary education like men. 

3. That system of child marriage be abolished and selling of daughters be made illegal. 

4. The system of dowry be abolished and equal propcity rights be givc»n. 

5. One maternity centre and hospital for women be opened for every ten villages. 


ITiis conference appeals to the All-India Kisan Sabha and its affiliated committees to 
encourage women to participate in the day to day organisation work of the Sabha. It further 
appeals to tlie Kisan Sabhas to protect women's social rights, fights for their social demands 
and for. equality in all matters, social, and political, between the sexes. 

We appeal to all Kisan Sabhas to make arrangements at every centre where women can 
meet and organise themselves, for their training, where the news can be read to them, etc. 

This conference appeals most emphatically to the Kisan women to join the Kisan Sabha 
and to unite for their social demands. 

"ITiis conference appeals to women in general to hold women’s village meetings weekly, 
preferbly near the Kisan Sabha offices, to organize themselves and discuss tlieir common 
problems, to hear the news read, to organize community signing, dramas etc. 


Ill Kisan Women and Grow More Food Camfui^n 

This Conference of Kisan women supports the resolution of the All India Kisan Conference 
to ‘Grow More Food’. It pledges its fullest support in this urgent patriotic duty of every Kisan 
man and women to strengthen our nation to tight against aggressors. It further reiterates the 
demands put forward by the A.l.K.S. for the successful carrying out of the campaign. 

We women support the ‘Grow More Food’ campaign of the A.l.K.S. 

1. Because more grain means more food in eveiy Kisan home. 

2. Because it strengthens our people to resist Fascism and Japanese aggression, the greatest 
enemy of womanhood. 

3. Because it prevents food riots in towns which ^ an lead to the most terrible civil war in 
our land, make brother strike brother, put sister against sister, disrupt our national unity 
and weaken our people in their struggle for national Government and national freedom. 

4. Because food can help to unite our nation, Hindus, Muslims, Sikhs for food is the basic 
need of all to get food and other necessaries of life like cloth, kerosene, matches -- all 
communities, all sections, all organisations can and must unite. 

. The campaign to produce and distribute more food, thus becomes the foundation of the 
greatest national unity of our peoples. 

We also appeal to the Kisan Sabha Committees to help women to dischyge Ais patootic 
duty, by fighting against the social obstacles, and thus facilitate women to play their full ro e 
In this national task. 
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IV, 'Opening of Depots and Peoples Committees' 

This conference of Kisan women expresses its deep concern over the serious situation arising 
out of the scarcity of cloth and other necessities of life and the high rise in prices. The privation 
and hardship in obtaining essentials such as kerosene, the prohibitive prices of all iron goods 
all these make the life of an aveige Kisan woman unendurable. 

This conference of Kisan women urges the Kisan Sabhas to form in each centre People's 
Committees, representative of all classes, sections and trades, in order that the strongest possible 
village unit)' can be built which alone can improve the situation. 

This conference further strongly demands from the Gvoemment 

a) That the prices of necessaries of life like kerosene, cloth, matches etc. be controlled at 
a reasonable level. 

b) lliat depots be opened immediately for the above necessaries. 

c) 'Fhat the People's Committees should have supervisory powers over distribution in thcii 
particular localities so that there is no discrimination and the needs of all arc met. 

V. Greetif^s to Our Soviet Sisters 

The strugle of the Soviet Union for the recognition of women as equal creative participants 
of society, has been gloriously vindicated at present in the Soviet women's effective work ol 
defending the Soviet people and world democracy against fascist aggression. We Kisan Women 
of the Punjab, greet you Soviet Union women partisans, women workers, women collettivi 
farmers, all women of the Soviet Union today who lead the women of the world in the battle 
against Fascism, the greatest enemy of womanhood. 

We, your Indian sisters, send you a special message of deep admiration and gratitude for 
your heroic sacrifrees, your selfless courage, you have kept the Hitlerite bandits away from 
your province which would have been their first victim. With your blood and tears you have 
saved our blood. 

We pledge here to you to be your worthy sisters, to work as you have shown to battle 
against Fascism as you have taught us. We women will follow in your footsteps to make India 
free in a free world. 

6th April, 1943. 
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Sahajanand SaraswaU to G. Adhikari 


Indulal Yagnik Papers - File No. fi 
[NMML] 


I he All India Kisan Sabha 

President: 

Bankim Mukherji 

Gen. Secy. 

Swami Shajanand Saraswad, 

Shri Sitaram Ashram 
P.O. & Tel. Bihta E.I.R., Patna 
The lB-4-1943 


Dear Dr Adhikari, 

ITiank you for the letter of the 10th* The Reportage No. 1/1943-44^ is ready and will be 
duplicated tomorrow. It contains a factual account and all the resoludons passed at Bhakana. 
It has been prepared on the basis of the regular minutes of all the meetings. 1, tliereforc, 
c annot see how anybody who has no minutes will prepare such an accciunt. Moreover, if 
Namboodripad* prepares that account as the joint Secretary I cannot allow auid approve the 
publicadon of the same unless I have seen it. But if he does it, otherwise, of course, I cannot 
stop him. But I hope the office bearers of the Kis.m Sabha to desist from such independent 
ventures in connecdon with the Sabha and its pro eedings. because there is every possibility 
of mistakes creeping in the narrative while the writer does not mean and intend it Moreover, 
it may create compbcadon in future. Anyway this duplication of the publication of a factual 
account, I am unable to understand. No doubt more printing of the actual resolutions if you 
have got true and authoritative copies of the same can in no case be objected to. Rather it is 
to be welcomed. 

1 hope you will realise my point of view and agrees with me. 


Sincerely yours, 
General Secretary 
To 

Syt. Indulal Yagnik, 

Vice President, 

A.LK.S. 


* Not printed. 
2 Doc. 28. 


<!> Hb 
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General Secretary, A.I.K.S. to Provincial Secretaries 
— Organisational Reportage No. 1, dt 18.4.44 
(extracts) 


Indulal Yagnik Papers - File No. 22 
(NMML) 


All India Kisan Sabha 

Bihta, Patna 
18 A. 1943 

Dear Comrade, 

Please find attach herewith the Reportage No. 1 of this year. It contains all the resolutions 
adopted at the seventh session of the Sabha at Bhakana Kalan, Punjab, on the 3rd and 1th 
April, 1943. Together with the resolution of the pleanary session, you will find a condonstd 
report of the entire proceedings of the C.K.S., Subjects Committee and the All India Kisrin 
Committee as also the complete list of the office bearers of the sabha for the current yeai 
In the end there are some appendices' which are given under broad heads the iiitonir 
and expenditure of the last year, the budget estimate for the current year, quota of primar, 
membership allotted to each province by the A.LK.C. and C.K.C. and the quota of donations 
fixed province-wise by these bodies. They thus present a true picture of the financial condition 
of the Sabha and show the only way to run smoothly and efficiently our vast organisation and 
conduct its work successfully in an organised w^y. Contrarily, if we neglect even in the least 
the financial and membership side of our work, we face the surest danger of losing our foothold 
and spoiling what we have done and achieved so far. It is in this context that the resolution 
No. 8 on organisation adopted by the plenary session is to be read and translated into actual 
practice. The utmost emphasis is to be laid on that side and that resolution this year in 
particular and you are requested to begin your work in that behalf right now. Note that you 
must send your membership money quota to the central office quarterly, if not monthly. If 
you do not proceed in this manner from just now it will not be possible to complete the 
membership quota allotted to you this year. As regards the donation you will have to send 
the entire sum by the 31st December next. Hence it will be better if you remit the same in 
three instalments, if not in a lump sum. 

In this behalf it is to be especially borne in mind tliat the offices of aH the subordinate 
units must be kept going regularly and every provincial office must set apart at least one 
competent comrade for the study of tenancy and other problems of the kisans mentioned in 
the resolution on organisation. It will be his duty to prepare periodically booklets and leallets 
on the subjects and send copies of the same to the central office. Please see also that all tlie 
prominent Kisan workers of your province assemble soon at one place and they are given 
broad out lines of work to be done during the year. They must be instructed on how to lake 
up and begin the Kisan work, how to approach and study the Kisan problems and how lo 
report the same to their provincial office. 

Please lose no time in getting all the resolutions translated in your respective vernaculars 
and printed and distribute them throughout the province concerned. As the paper is very 
dear and almost unavailable it would be advisable If the provinces get membrship enrollment 
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forms pnnted and not recejp. fonn and ImCracI dialr to collect slgnatunt, of the 

p„^ mem^ts on those fomts. Of counte, titl, Is mere sttggestlon and no mle. 

0 ?t, r movement have been 

adopted by the »P«» «“'<-" -f Ihe Sahha as also a comprehcmlve ntsointlon on sugarcane, 

if f°f "• ' “ f pn'vlnces concerned to act np to them as fa, as possible, 

fhe resolutions must be jurrused vety carefnll, and all the avenues and aspects of the work 
in connecUon therewith should be found out at onto and the actual work slait.-l 

Your pointed attenUon is drawn to the tesolutions of the A.I.K.C. and C.h regarding 
pictorial exhibition and collecUon and you are requested to take nccessaiy action in that behaS' 
from just now. 'ITie A.I.K.C. resolution regarding the Red Flag song is also to be noted and 
earnest attempts are to be made in that direction from now. 


Provinces should issue fortnightly reports or Kisan-news-letters, summarising the work being 
done throughout the respective provinces and indicating the problems facing the Kisan, their 
workers and the Kisan Sabha, and a copy of ih.. same should positively be sent to the central 
office. 


Swaini Sahajananad Saraswati, 
General Secretaiy 

A Brief Report 

I'he General Secretary of the A.l.K.S. had reached there much earlier on the 28th March and 
the President elect and the party on the 29th, followed by the outgoing president who arrived 
there on die 31st. Most of the members of tlie C.K.C. had reached by that day and the first 
sitting of C.K.C. commenced at 8.15 p.m. on the 31-3—13, with Com. Indulal Yagnik in the 
(hair. The members that participated in the Ukeeting besides the President were, Swami 
Sahajanand Saraswati, 2 Bankim Mukherji, 3 Mai * ur Habib, 4 Lala Saiadindu Dey, 5 Sadhu 
Charan Mahanti, 6 Karyanand Sharma, 7 Bhagat Singh Bilga, 8 M.A. Rasul, 9 Muzaffar 
Ahmad, lOJamuna Kaiji, 11 Karam Singh Man. 12 Dr Lai Singh Gill, 13 Sardar Teja Singh 
Swatantar. They were joined by (14) Yadunandan Shamia later on. In addition to these 1 Dr 
G. Adhikari,* 2 Harshadeva Malaviya/ 3 N. Prasad Rao, 4 M.D. Deshpandc, 5 }. Bukhari, (> 
Abdul Kader Khan (Sind), 7, E.M.S. Namboodrinad, 8 S.V. Parulekar, 9 Gopal Haidar,* 10 
Keraleyan, 11, Godavari Gokhalc, 12 Irabat Singh wore present by special invitation. They 
participated in all the meetings of tlie C.K.C^ In all, six meetings of the old and one of the 
new' C.K.C. were held. 

In the first meeting after the mini 'o of the last meeting had been taken as read and adopted, 
Swamiji as the General Secretaiy gave an oral account of the developments in Andhra following 
the C.K.C. meeting at Bombay in September ktsl and staled how the Ranga gnoup in office 
iheie seceded at last from the A.l.K.S. and i^ssued a pamphlet, abusing and accusing tlie C.K.C. 
and in particular Swamiji and Indulalji. He complained about tlie non-rcceipt and irregular 
receipt of periodical reports from the provinces, with tlie result that even the annual repoits 
from most of the provinces had not been received by the time ho left tor Bhakana. It was 
why, he said, no regular issuing of the A.l.K.S. Bulletin was possible. Swamiji also pointed 
out the urgent need of a paid office Secretary who could look after the office in his absence^ 
He also submitted his lengthy report from Palasa to Bhamana legaiding w ic it was eci 
that it could be considered later on. He was follow'cd b\' the comrades rom e provinces 
who gave oral accounts of the work done and problems lacing them. A ter aving xe 
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programme for the entire session the meeting terminated at 9.40 p.m. to meet again the next 
morning. Com. Yagnik presided over all the meetings of the old C.K.C. . . . 

Open Session - First Day 

'Hie open session commenced at 4.15 p.m. on 3- 4 -43. "ITie President entered the Pandal 
accompanied by the C.K.C. members and some delegates in a procession. He was applauded 
tremendously, llie audience number 20000 or thereabout, of whom about four thousand were 
ladies alone. This was the peculiarity of the session. A good number of these women had 
travelled on foot, hundreds of miles to participate in the session. Some of them had die 
volunteer badges on their persons and had grown grey. Even the next day die audience 
remained almost the same. 

0{>ening songs were sung by the F.S.U. squad from Bombay. Some excellent Punjabi songs 
too were sung by the boys and they were given rewards by some Kisans then and diere. 

Com. Atta Ullah Jehania, Chairman R.C. next delivered his welcome address in Punjabi. 
Address was printed in Urdu. Fie was followed by another song sung by a woman, [.ajvanti. 

At this stage Com. Bankim Mukheiji was given a tremendous ovation when he rose to 
deliver his presidential address in Hindustani, although the same had been printed in English. 
He began at .5.40 P.M. and finished at 6.50. He was followed by a number of excellent 
poems recited by a Kisan poet, Abdul Azis Kasar, Lyalpuri. Tlie poems were so miu li 
appreciated by the audience that he was rewarded Rs 14 in all for them, which he in turn 
gave ovei to the A.I.K. Sabha. A Kisan worker, Dharam Singh, gave Rs 2 to the Comniunisi 
Part)' and the same was handed over by Dr G. Adhikari on behalf of the C.P. to the A.I.K. 
Sabha. 

Tlie following messages. Com. Sohan Singh Jo>h’ read in l\injabi the message on behiill 
of Com. P.C. Joshi in Elnglish. Fie was followed by Dr Bhag Singh recently released from Jail, 
who read the message from the comrades in the Gujarat Jail, Punjab. Com. Jagjit Singh 
follow'ed him and read out messages of good wishes and greetings from Syts. Raj Gopalachari, 
the Secy., IHinjab IVovincial Muslim League, N.M, Joshi, Secy. A.I.T.U.C.P. Gladyshev of 
Soviet Tass Agency, American information DeptL, Afghan Consul in India, I\injab Civil 
liberties Union and Arthur Moore. 

After that the first resolution on condolence was moved from the chair and adopted, all 
standing. And the session adjourned at 7.50 p.m. 

(4) Procession and Flag Hoisting 

Two important funcUons of the 3rd April remain to be narrated and they were the procession 
of the President elect and flag hoisting ceremony. At about 10 A.M. a grand procession halt 
a mile long, with the president and Bana Sohan Singh on horse backs, started from the Pandal, 
went straight to the village near Khalsa and returned. It was really a grand thing, Jathas of 
workers and volunteers from different districts had joined it with their posters and placards. 
There was a jatha of women workers and another of the textile workers of Amritsar. A good 
number of Muslim Kisan workers too were in it. It was most orderly and regulated. Various 
slogans suitable to the occasion were being uttered at intervals. 

When the procession had returned it went .straight to the Red Flag post and the flag hoisting 
ceremony was performed by the outgoing President, Com. Indulal Yagnik. Aftfr the Red Flag 
songs had been sung in chorus by groups, Com. Yagnik delivered excellent speech on the 
significance of the Red Flag and its hoisting and exhorted the huge audience to gird up their 
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loins to achieve the Kisan Mazdur Raj without delay. The 
noon .... 


ceremony came to a close ai about 


(Omitted: Subject Committee’s 3rd sitting - Ed.) 


(7) The All India Kisan Committee Meeting 

11.e AXKC. ^such on iKc „d olMed in addlUon In d,o IVosidenl, 

Com. Bankm. d.c following offi™ bna,<i„ a„d C.K C. membm wllh Coni. Bankim 

in the chair and thus completed the new formaUon of tlic C.K.C. 


President 
Vice Presidents: 

(The rest of tlie names have not been printed 


Com. Bankim Mukheiji (Bengali) 

Com. Indulal Yagnik (Gujarat). 

Baba Snhan Singh ~ Bhakan:d (Punjab) 


Ed.j 


When die name of Swamiji wa.s proposed to continue as tlie General Secretary’ he flatly 
declined tl*» offer and said that as he found no Kisan imprint and touch on tlicir works and 
as it seemed to him that all of them had turned completely as if mere poliUcal beings with 
no other main ideas left in their minds, he felt that he did not til in the place of the General 
See relaiy, to be frank. Moreover, he found almost no response from the provinces in sending 
regular reports despite the reminders repeated ad nauseam from the central office. /\nd if he 
wanted to do justice to the post of the General Secrelarsship he must ever remain confined 
to die office and could not leave it for tours in the absence of a paid graduate as the office 
Secretary, whose appointment, if at all made, must be left to him. The committee severally 
and collectively endorsed with one voice Swamiji’s complaint, assured him of full cooperation 
in all matters in future, promised to give no occasio.' lo complain and gave him complete 
choice in appointing a paid assistant as desired bv him. Thereupon he agreed to continue as 
the General Secretary with the clear word that if dies did not fulfil their pledge he would 
e.xpose them in the next open se.ssion. 

Comrade Yagnik too at first was not willing to accept Vice Presidentship. But he was 
persuaded by the comrades and he agreed. . . . 


[Omitted: 1,2,3 — Ed.| 

i. In order to give some measures of relief to the cuhn’ating tenants from the crushing burden 
of rent and from power of eviction which keeps them in bm-dage and to gb’e them an impetus 
for carrying out their immediate task ol growing more food, the Sabha demands tliat uniform 
legislation should be immediately adopted by all provincial Govts on the following lines. 

(a) No cultivating tenants should be ejected by the landlord during the period of War, as 
long as he pays his rent. 

(b) Rents should be fixed at double the amount of land revenue or 1/10 of the produce 
commuted in cash. 

(c) Increase in rents should be prohibited during the period of War. , , 

(d) For all standing crops, all trees grown on the land and improcernenb m,i eye 
cultivating tenant he should be compensated when he is lawfully evicte . 

(c) Landlords should be severely penalised for exacting free and extra cesses rom 
cultivating tenants. 
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5. In provinces where some protection is given by legislation to the cultivating tenants, but 
its pro\ision$ do not meet the needs of the situations and have proved to be unsatisfactory, 
the All India Kisan Sabha demands that the govt should remove the defects in legislation 
which actual practice and experience have glaringly brought out. 

(). 'Ilie Sabha exhorts all Kisan w'orkers to (1) mobilise all tenants on the basis of tliese 
demands, (2) to carry on a vigorous campaign for taking advantage of existing legislations bv 
all available means, (3) to bring popular pressure to bear on Govt, to pass new law and order 
or apply existing laws so as to give adequate protection cultivating tenants.... 

(12) Cooperative Movement 

'Fhe burden of agrarian debt hiis continued to mount up further during recent years in spite 
of the old and new laws passed by provincial Govts to scale down debts. 

The unreasonable and inelastic policy of Govt, making inexorable demands in land revenue, 
irrigation rates etc. compels the poor Kisan to sell his produce prematurely at heavy loss. The 
moneylender’s debt and interest charges and the landlord’s rent leave hardly anything to the 
Kisan even during good years before the end of the winter. 

While the Kisan is denied access to the free market as a free agent, he is compelled even 
under the most fa\’ourable circumstances to sell his produce at rates less then those prevailini; 
in the open market and has to pay oppressive charges of all kinds levied as a matter of custom 
by the D;ilab and the Mahajans. On the other hand he loses even still more in paying excessive 
amount m buying the necessities of his life. 

The Kisan is there compelled to place himself at the mercy of the sowlgar to secure seeds, 
manure, cattle and grains to feed his family, during the monsoon to enable him to carry on 
his usual agricultural operations. If his old sowkar refuses to lend him money on the old tcims 
he is compelled to submit to even more oppressive terms from new sowkar to keep his budv 
and soul together. The Kisan can not refuse payments to the sowkars at harvest time as ho is 
mortally afraid of the prospect of submitting to even worse terms on the eve of the m xt 
monsoon. 

1, .Not pnntcd 



All India Kisan Sabha organisational reportage 
no. 1 (contd) dt 18.4.1943 (extracts) 


Indulal Yagnik Papers - File No. 22 
[NMML| 


18.4. 1943 

13 Money crops - Sugar Cant, Jute and Colton 

The Kisan Sabha finds that the danger that was envisaged for the cultivator* of money crops 
like, cotton, sugarcane etc. due to the war and to the consequent loss of Overseas markijte, 
has not only more and more overtaken the Kisans of these crops but has been aggravated y 
the planless policy of the Government and the speculative activities of the millowners an 
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commerad b^es. n.e &bha h« alter a year noted the problems of raw mtc of 

couon. and of »d *e disoess of the cntavMors of the crops, wSo ^r.; Shw 

ruined .. . t^ull, » >l>a cultivator of these main crops now face a dlLuOa JI^elLhem 
IS p an e» po^ o e govL expressed itself in the sugarcane crisis in Bihai and U P 

in die l»t sea«>n. The Bombay meeting of the C.K.C demanded that the rise and lall ii. die 

1"“.^ d I'vel (to be feed pieviomly by the GoyommoZ 

diould be determmed penodically on the basis of the rise and fall of s^r price and in 

consideration of the n^et prices of gur mid sugar bodi. The price of gur in the imt season 
rose very high and naturally Kisans lound II more profitable to crush cane into gur with die 
consequent cane strike in many sugar mllU. nie besl way of solving die problem was to 
increase the price of sugarcane to Re 1 pet maund as demanded by Klsan Sabha. But the 
Cjovemment, true to its policy of supporting the mill owners, granted a nominal increase of 
two annas per maund and followed it up by practically banning the export of gur from U.P 
which caused tremendous financial loss to the • ane growers. ITiat the U.P. Government’s 
order was arbitrary and partial is proved by the fact that the Bihar Government imposed no 
such restrictions. The Kisan Sabha condemns this planless policy of the Government concerned 
and demands diat it should adopt a fixed policy on this problem on the lines indicated by 
the Bombay C.K.C. The Kisan Sabha at tlic same time calls upon the Kisan Sabhas and 
workers in the cane-growing areas to mobilise the growers from now on through building up 
t cine growers' committees on the basis of die widest possible unity foi their demands in order 
to secure a fair price in the coming season. 

In view of the fact that the existing acreage of sugarcane is sufficient to supply the needs 
of the mills, the Sabha advises the Kisan not to increase the area under cultivation and to 
prepare ‘gur’ so long a fair price is not guaranteed to them for cane. 


Jute 

The progressive deterioration in the condition of jute growers of Bengal is due to the lack of 
policy of Bengal Government, their surrender oi the interest of peasantry under pressure of 
the European mill-owners and bureaucracy, besides the aggravation of the situation by the 
war and the consequent loss of overseas markets for jute and the lack of transport facilities 
within the country. Jute growers did not receive a fair price for tlieir crop under these conditions 
and the prices of raw jute reached its lowest point in li)4‘2. Jute was overgrown and the mill 
owners forced the cultivators to sell jute crop at tlie lowest possible price. Restriction of the 
jute area for cultivation, guarantee of a minimum price for jute and purchase by the 
Government were repeatedly dcmanr?''d by the Kisan Sabha and the Kisans. 

Restriction of jute cultivation has grown urgent as Bengal has been found a deficit province 
now widi regard to food and is in urgent need of growing more food to feed its own people. 
The area under other crops in Bengal, particularly that under a money crop like jute which 
has lost its overseas market, should therefore be released by as great an extent as possible to 
grow rice and other food crops. With large stocks remaining unconsumed restriction of 
cultivation is more urgent now. Jute to the extent of .54 lakh bales for example remains, 
the season of 1942, in the hands of the mill owners and tlieir agents. While their annual need 
is estimated to be this year less than 60 lakhs of bales. Tlie culUvaUon of jute in the circumstances 
to 2.5% of the jute area, as recorded in 1940, is Uierefore estimated to meet satisfactonly the 
demands of the industry in 1943 and to ensure a fair price for tlieir crop to the jute powers. 
Jt would also release 17 lakhs of acres of land for tlie cultivation of rice, and thus increase 
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the production of rice by 2 lakhs of tons. But the Bengal Government which is understood 
to have at first contemplated such reduction of area to 33% of the total Jute lands surrendered 
to the demands of the European Jute mill owners who were backed by the Government of 
India and the Bengal Government fixed the area for Jute cultivation in 1943 at 50% of the 
total area. Such an area under Jute is to throw into the market altogether one crore bales of 
jute in 1943 in addition to the 54 lakhs of bales already in hand, while the aiuiual need of 
raw Jute is not over 70 lakhs (including 13 lakhs for export) at present 

The Kisan Sabha while condemning this deliberate surrender of the peasants interest bv 
the Bengal Government and thus refusing to encourage growing more food in Bengal, urges 
Jute growers of Bengal and elsewhere: 

1. To limit their cultivation of Jute to 25% of their respective Jute lands in order to secure 
a fair price for Jute. 

2. To resist all pressure and persuasion of the interested parties aimed at increasing the 
area under Jute. 

3. To grow in the rest of the lands thus available rice and other essential crops which would 
secure for them their food for the year and the food of the people in general. 

4. To demand fixing a minimum price for Jute at Rs 15 per maund. 

5. To demand guaranteed purchase by the Govt, and their opening godowns etc. for the 
purpose in purchasing centres. 

Cotton 

The chief money crop of a vast number of peasants in Central India and in other cotton 
growing areas, has lost its overseas markets and raw cotton has for long recorded a low price, 
while the textile products rose higher in prices, until only two months ago, raw cotton price 
showed improvement and speculative activities again forced up its price to an unprecendented 
height. This speculative rise in the price of cotton has been reflected in the phenomenal rise 
of rent in Ryotwari and cotton areas and is forcing cotton growers in their turn to accept lands 
for cotton cultivation on such high terms as would prove disastrous when the speculative 
tendencies have ended. 

The Kisan Sabha notes that even before this rise of price of cotton the Cotton Mills were 
making huge profits, while the cotton growers were in distress and the people of the country 
as the body of consumen were the victims of hig^ prices of cotton goods. The present rise 
of price too, largely due to speculative causes, hardly benefits the real cotton growers, on the 
contrary, it threatens the grower with utter ruin, while the people in general have today neither 
enough yards of textile for themselves nor means to buy textile goods available at their present 
rates which are about 400% of die usual price for them. 

The Kisan Sabha therefore demands that: 

(1) Rent in ryotwari and cotton areas be checked fiom increasing. 

(2) Minimum and Maximum prices of raw cotton be fixed in accordance with the condition 
of the cotton market to check speculation and save the cotton grower from speculators. 
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All India Kisan Sabha organisational reportage 
no. 1, (contd) dt 18.4.1943 (extracts) 


Indulal Yagnik Papers - File No. 2'2 

[NMMLI 


75. Abolition of landlordism and Floud Comnmsion Recommendation 

Ilie All India Kisan Sabha, while reaflimiinng its considered view on the question of abolition 
of landlordism without compenasation, regrets to note tliat the (iovt. of Bengal, which decided 
to open up the quesUon and appointed for the purpose a commission, known as Floud 
Commission at a great cost, has practically shelved the report of the said commission. The 
recommendaUons of the commission, although ‘hey fell far short of the legitimate demands 
of the Kisans, favoured abolition of landlordism witli a partial compensation to the landlords. 
But the Govt, of Bengal appear, however, unwilling to implement even this into practice. If 
this a^tioii of theirs is an index to the attitude and measures of the other provincial Govts, 
with regard to landlordism, this is a serious warning to the Kisans and Kisan Sabha of India 
as to the chance of winning within any short lime their due demands and right to own the 
land the Kisans till. 

The Kisan Sabha therefore calls upon the Kisans everywhere to take a serious note of tlie 
fact and mobilise strength fully with a view to have landlordism in India abolished permanently 
and completely against all opposition and temporising. 



Extracts from Fortnightl) Report from Bihai- for the 
first half of April 1943 


(iovt. of Bihar, Freedom Movement Files - 1943 - File No. 79 
[Bihar State Archives) 


... In connection with the burning down of kacheries belonging to landlords, it is reported 
from the Jamui area that peons and tahsildars belonging to local estates whose kacheries have 
been burnt down are still afraid to give evidence. Tlic police have reason to think that in 
some cases there is sympathy with the saboteurs. Fhe burning of kacheries often means the 
destruction of records, which to debtor tenants is not distasteful. 
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Activities of National Youth League 

Govt, of Madras Pub. (Gen.) Dept. - File G.O. No. !^1944 
(TNAJ 


Dated: 27th Afniil 1943. 

Naitonal Youth League — Activities of 

Consequent on the subsidence of the Congress rebellion and the elimination of important 
Congress leaders, a number of irresponsible youth in Andhra took part in the Congress 
programme. The lifting of the ban on the Communist party and their cry of ‘peoples war’ 
alienated these youth from the Communist Party as a result they were without any proper 
organisation to guide their subversive activities. To correct this the Andhra Branch of tlie 
‘provincial Committee of the National Youth league’ was established on September 1942 at 
Beawada. The primary object of this organisation, as seen from its rules and object is to 
prepare youth to work for the attainment of Independence and to improve their national and 
intematitrnal oudook and cultural faculties. This organisation comprises communist renegades, 
socialists, followers of N.G. Ranga, Congressmen, Forward Bloc agitators and Kisan workers. 

Emissaries, presumably from the Congress’s All India Centre at Bombay visited Andhra 
in January 1943 to study the situation, and toured Guntur and Kistna districts. They met some 
pro-congress elements i.e., P.Bhayankara Venkaiachari, S. Seshagiri Rao* and others. Their 
presence in Guntur district synchronised with the bomb explosion in January and they may 
have had a hand in these. This view is supported by the contents of an incomplete report on 
the conditions in the provinces which was seized during the search of the residence of S. 
Ammayy'a, an important Kisan worker and a follower of Ranga. 'Ihis report shows that the 
members of the National youth league are close associates of the group responsible for the 
violent activities in the Ceded Districts including the Jammal Madugu robbery. The return of 
the emissary to Bezwada in the first week of March 1943 which synchronise with the bomb 
explosion at Bezwada Railway station, suggests that these incidents were the work of a group 
of Youth League working under his directions. 

A secret National Youth League fund was started and the money was utilised to bring out 
the illegal and objectionable paper Viplaoa Jwala apparendy the organ of the league. 

Under the direction of the Central Committee in order to organise the National Youtli 
l^eague on provincial basis and to give re-orientation to its original programme, a secret meeting 
of important members belonging to various revolutionary organisation was held on 25.2.43 at 
Bezwada by the Andhra Plarming Committee. Some of the members of this committee were 
concerned in cases connected with August disturbances and were underg^und. The pro- 
gramme chalked out at this meeting envisaged propaganda by legal and Illegal means in 
furtherance of the congress movement, and the raying of existing revolutioiiary forces in an 
organised manner to bring about ultimate national revolution. Since their meeting, the 
organisation of the branches of the National Youth League has been going on stealthily. The 
emissary from the central committee had made the following suggestions for future work viz. 


Secret 

Confidential 
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and in the event of an upheaval^ke ihe Aulst Rebellk^n^t? ‘big programme’ 

conduct salt Satyagraha in Nellore district^ ^ 

This League appear to be an atteinp to revive the Congress Socialist Party under a cldlerent 
name^ ^e emissary has been arrested, as have some of the disUict or^nisers have been 
searched and m a few instances prejiducial literature seized. Cases are being launched where 
practicable. 

Tlie movement is being watched closely but the police counter acUon already uken must 
have set it back. ^ 


W.F.A.Hamilton. 

Supdt. of Police 
Special Branch, C.l.D. 

Copy to the Asstt. Dircctor(s) Intelligence Bureau, New Delhi, and the Central Intelligence 
Officer, Madras. 

1. See Doc. 60 in Chapter I - See A 



Extracts from Fortnightly Report from Bihar for the 
first half of May 1943 


Oovt. of Bihar, Freedom Movement Files - 19 k - File No. 75) 
[Bihar State Archives.) 


Kisan Sabha — A conference was held in Monghyr district on April 21th and 25th and was 
presided over by Swami Sahajanand. Kaijanand Sharma, Sunil Mukheiji and others were 
present. About 1,000 persons attended. The spcakcii urged the Kisans to unite against the 
zamindari system and to support the war against the Japanese. ITiey said that the Kisan Sabha 
would fight for India's independence in due coui'sc. 

A training cam^ for Kisan workers is about to open in tiic Gaya district Fhe District Board 
Chairman, Ram Chandra Sharma, is a prominent Kisan Sabha man and is taking an active 
interest in the draining camp. Swami Sahajanand and Rahul Sankrityana are proposing to 
come; also Bankim Chandra Mukheiji and Indulal Yagnik, President and Vice President of 
ike All-India Kisan Sabha. 


<!>. f||i •<!> 
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Godavari to Abdulla 


Govt, of Bengal, Of&ce of the D.C.P. (Sp. 
[Bengal State Archives] 


Rasul (intercepter letter) 

Br.) FUe No. SK 22/43 


9 . 5.43 

Copy of an English letter dated 4-5-43. Stamped Kalyan 6th March 43, addressed to ("om 
M.A. Rasul, 249 Bowbazar St. Cal. 

From: Godavari — Rambug., Kalyan., 

Dear Com. Rasul, 

I recieved your letter of the 29th April on the 4th May as I was out in the villages for enrolini; 
members of Kisan Sabha. 

1 shall make enquiries and let you know the price per bale of cotton - conces.sion rate* 
for relief work and freight charges etc. within a week. 

My vork is going on well I hope you and our other comrades there are O K. 

I.al Salams from Com. Parulekar 


Yours sincerel) 
Signed Godavari 



Extracts from Weekly Report from Ballia for the 
week ending May 15 1943 


Govt, of Bihar, Freedom Movement Files - 11143 - Files No. 39 
(Bihar State Archives] 


. . .Two Kisan Sabha workers returning from Benaras were searched by the District intel- 
ligence staff and were found to be in possession of over 1700 copies of a prfrited Hindi leaflet 
entitled *An appeal to the Kisans of Ballia on behalf of the District Kisan Sabha’. 'fhey had 
also in their possession a number of Hindi books which are under examinatipn. The language 
and contents of the leaflets are very wild and other than their confiscation no further action 
will be taken unless the contents of the books are found objectionable. 


<!>• < 4 * 
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QfS * WeeUy Report from Ballia district 

cyvy* tor the week ending dated 22.5.1943 

Govt, of Bihar, Freedom Movement Files - 1943 - Files Nn 30 
[Bihar State Archives] 


• ■ • ^ infonrifttion t}i3t the CJoniiTiiiiiist nnrtv r^f i-Kck * j i ■ 

Day’ on the 24th of May, 1^943 at two villages. It I not known wheL^th^Intende?^^^^^^ 
has an^^g to do with the 1700 copies of an appeal to the Kisans of Ballia on behalf of the 
Kisan Sabha which were reported to have been recovered last week. Suitable preventive 
measures will, of course, be taken to cope with the intentions of Uie communist party 



Summary of secret reports received about 
revolutionary matters for the week ending 13th 
May 1943 


Govt, of Bengal, Office of the D.C.l*. (.Sp. Br.) File No. SK .‘5 1 1/43 
I Bengal State Archives] 


72.6.43 


11. (viii) K.S. and other Peasant Groups 

I. A.I.K.S. Bankim Miikheiji, M.L.A., presided over ihe seventh Annual session of the A.I.K.S. 
Conference which was held at Bhakana Kalan district Amritsar, Punjab, from 2nd to 4th April. 
The open session which began on did April, was attended by the 5,000 persons of whom a 
large number were local peasants. In his address the president traced the tmgin of the crisis 
lacing the country, which he attributed to the repn'ssive poliev of the Government and its 
refusal to release the Congress leaders, coupled with the food shortage caused by the hoarding 
of profiteers and the inefficiency of the Government arrangements. To meet this crisis he 
exhorted the Kisans to unite the people and stop sabotage, to demand a National Government 
to defend the country, to launch a gi w-more-food campaign and to deposit the produce of 
their crops with Kisan Committees witliout satisfying the money-lenders or paying the land 
revenue until such time as the Government recognised their demands and enforced an effective 
price control system. 

It is reported that only 1475 delegates from different provinces attended the conference. 
The speeches delivered were merely elaborations ol die familiar communist themes, that the 
fecent disturbances arc the outcome of Government repression, that the Congress leaders are 
anti-Fascist and should be released so that a National Government may be formed which 
alone can defend India cffecUvely, that sabotage is the work of the fifth columnists and not 
of the Congress and Is contrary to national interest, tliat the Government ^ 

W d\e YandVoida and is responsible lor the iood crisis cui^j^ W 

dveu ovm ettotXa Vo aoVve dve food probXem, tfos And ocWr ddWXwes 
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overcome after a Congress-Mulsim League compromise have paved the way for the overthrow 
of the Government and the setting up of Kisan rule in its place. 

The main value of the conference, it is reported, lay in the opportunity it accorded to the 
inter-provincial communist workers to meet and elaborate further plans, and it is clear that 
intensive efforts will be made this year to increase the membership of the Kisan Sabha and 
to extend its influence throughout the country. It is also clear that the Kisans will continue to 
be used as an instrument for propaganda and agitation by the Communist Party of India. 

The following resolutions among others, were passed at the Conference: 

(1) Expressing solidarity with progressive people movement in the world. 

(2) Sending greeting to the Red Army and the Chinese Army and urging the opening of a 
second front in Europe. 

(3) Calling upon the kisans to unite to demand the release of Mr Gandhi, and to ralcp pan 
in a coimtry-wide campaign to stop sabotage, to solve the food crisis and to promote 
Hindu-Muslim unity. 

(4) Urging the opening of cheap grain shops by the Government 

(5) Emphasising the need for carrying on a ‘grow-more-food’ campaign. 

(6) Urging the reorganisation of the Kisans Sabha by touring of the Kisan workers, setting 
up Kisan Committees in every village etc. 

(7) Condemning the excesses committed by the Govt, officials, arrest of the communists and 
othi r political leaden, the forcible collection of war funds, etc. 


, Sahajanand Saraswati to Provincial Secretary — 

. 1 July 1943 

Indulal Yagnik Papers - File No. 6 
(NMML) 

All India Kisan Sabha 

G.S.C.2 / 43-14 
To 

'Fhe Provincial Secretary. 

Dear Comrade, 

I am confident, you have taken up the enrolment of primary memben campaign in right 
earnest and made already an appreciable headway in the matter. But bailing Bengal, U.P. 
and Bihar no province has so far sent to this office its money quota of the membenhip fee. 
Of the above three too Bengal had done excellently and sent quota for 34182 members with 
a promise to remit more soon. Please therefore see that your province to (emit more soon. 
Please therefore see that your province does not lag behind in this race of wrolnicnL 
As regards the donation quotas fixed for the provinces so fitf only the Pupjab and Andhra 
have sent their first installment of Rs 150 and 100 respectively uiille others have kept quiet 
Hence your are reminded to send the same in full or at least its fiist instalment soon. 


Bihta, Patna, 
Doled 1.7.43. 
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It some provinces and comrades in their sheer anxiety of Hindu Muslim unity to 

be achieved soon either have suggested or are about to suggest some schemes therefore which 
commit the Kisan Sabha to the pnnciple of Pakistan in some form. They are serioasly warned 
agamst such ventures ^d arc once more reminded of the resoIuUon adopted at the C KC 

n ?T St no’ 

1942-43. It « as follows: ^e Council having discussed the quesUon of Pakistan at some length 
is convinced that it would not be in the interest of the Sabha to commit themselves to ^y 
opinion either for or against Pakistan in any form. The Council therefore requests all the Kisan 
Sabhas, provincial and district units and the membeni of the executive committees and all 
meetings and conferences organised under the auspices of the Kisan Sabha not to pass or 
discuss any resolutions, or do propaganda in any form for or against Pakistan or any similar 
schemes hereafter’. 

The provinces are moreover requested to send regularly henceforward the copies of all 
the political or otherwise important resolutions bearing on all India matters passed by the 
committees or conference provincial or otherwise. 'Fhcy must not fail in the matter. Very few 
province., ’•re sending their monthly or other reports and they are reminded to make it a 
point to send the same regularly to this office. 


Comradely yours 
General Secretaiy. 



Chandrabhai to Swami Sahajanand Saraswati 
(dt 6.7.1943) (intercepted letter) 


Govt, of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 538/44 
|Bcngal State Archives) 


Baroda, 6th July, 1943 


Revered Swamiji, 

1 am sure you might be corresponding with Indulal during this time. Since last I wrote to 
you about the Baroda Committee in which for the first time he not only introduced reforms 
(in the form of better farming, bette. business and bener living as the programme for the 
Kisan Sabha) but wholly went to reformism and began to develop bitterly anti-Communist 
ITiis reaction has its basis only in his pshychology. which could not tolerate any individual 
or institution becoming his equal. He could not find any grudge against any individua rom 
practical point of view because I assured him that party Members in the san a a wi 
take orders from hiiii only in the working of the Kisan Sabha. But the ego cen^c se cm y 
prevailed with him and he began with compelling communist ^ 

to resign from the Communist party. Com. Kaushik from Godhra, . s mi an er 
from Kheda. Com. Pangarkar, Ramaji Chaudhuri. Chhagan leha, Devidas Banji and 
Thakorbhai Patel from Surat District are examples. With all this I went on 
relations with him, but his attitude from being anti-Communist was becoming anti-politic . 
^ should admit, I failed. 
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Today he manages Udwada in Surat district, Makakhad in north Gujarat and Sardhar in 
middle Gujarat. These are three primaiy schools for poor classes in the village, and boarding 
and lodging is free there for which he has to gather money contributions. Wherever possible, 
some militant Kisan workers are made mere teachers there. In this, Thakker Bapa,* an old 
out-of-date Gandhian is the only blend and financial supporter he has got, next of Amritlal 
Sheth.’ 

SjL Indulal's 2nd activity is woiking along with Government’s Co-operative Societies and 
is dragging wherever possible the Kisan Cadres in this. I do not object to Co-operative. Mv 
objection surely is turning the Kisan Sabha into a Rani Paraj Ashram or a Co-operative. 

He had no grounds or any reason to dismiss those Communists from the Kisan Sabha, 
who did not resign from the party. So he has decided to resign himself from the A.I.K.S. and 
to start Khedut Sabha, a rival organisation in Gujarat This he will officially do with all his 
friends very soon. I am not writing a separate letter to Com. Bankim. Please let him know 
this and let me know your mind by the return post when I will write further. 

I am developing Kisan Sabha round about Pavagadh, and my address is; Chandrabhai 
Bhatt Chutdi Zampa. Krushinh Ashram. 


Yours 

Chandrabhai. 



Extract from Weekly Report from Ballia district for 
the week ending 10 July 1943 


Govt, of Bihar, Freedom Movement Files - 1943 - File No. 38 
(Bihar State Archivesj 


. . . Some Hindi pamphlets entitled ‘Ballia ke kisanon se appeal’ dated 14.5.43 have been 
distributed in villages in the Bansdih and Sikandarpur circles. These pamphlets were printed 
in Benares and were recovered by the D.I. Staff in the month of June from the possession ol 
two Kisan workers who were bringing them from Benares. The pamphlets and some communist 
literature found in their possession were examined and found unobjectionable and then 
returned to them. Since then however a letter has been intercepted by the C.I.D. from one 
of these individuals addressed to the Secretary, District Communist party office Benares in 
which the return of these pamphlets by the police has been represented as a remarkable 
victory over the district authorities. The sender of the letter has been called up by the 
Superintendent of Police and will be admonished. The pamphlets in question although finally 
passed as unobjectionable were definitely borderline case. 


fl* •<1> 
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Abdulla Rasul, General Secretary, Bengal 
Provincial Krishak Sabha to General Secretary, 
Pabna District Krishak Samity, dated 17.7.34 
(intercepted letter) 


Government of Bengal, Office of the D.C.P. (Sp 
(Bengal State Archives] 


Br.) File No. SK 


Lngluih inmslation of Bengal, letter dated 17.7.4,1 wiiiten by (1) Abdulla Rasul - General 
Secretary, Bengal Provincial Krishak Sabha, 24!), Bowbazar Street, Calcutta to the (2) General 
Secretary, Pabna District Krishak Samity, Jacbon Road, Pabna, Produced by CA 40 
(Interception) dated 20.7.43. ^ 


Dear Comrade, 

The report on the working of your District Samity and the reply to our queries have been 
received. Some comments will be made on some points of your report. 

1. 26 members have been enlisted from April to June. It is believed that more members 
could be easily enrolled. You have mentioned that 400 men were present in 20 sittings, but 
of these men, at least, HX) could be easily enlisted. But that was not done. Most of the men 
would have been members by paying one anna each, whom you had distributed 234 mds. 
of rice six rupees less per maund. That was not believed to have been done too. At the time 
of sittings, the squads arc to be requested to pay a’t nUon to this. 

2. We were not informed about the result of agnation done for the seeds of wheat and 
seedlings of paddy. ITiis ought to have been reported. 

3. The real accounts (names and addresses) of the cases of deatli of starvation, if true, be 
given. Those would not be published, which are wanting in evidence. 

4. It is written that you cannot adjust the art of using the slogans. You ought to know more 
elaborately about this. It will be discussed when we meet. 

.'). What you have done in the agitation of ‘Grow More Food’ is on the whole fair at the 
present weak position of yours. But this weakness w to be overcome soon, otherwise you will 
nut keep pace with the agitation. 

(>. Slogans of tlie District Samity . • e all right, but are not sufficient. Slogans about the 
agitation ‘Grow more Food’ will be given more clearly and perceptibly by considering the 
local situation. 

7. You have written tliat Government help is required to bring the seeds. Nothing can be 
done, if it is not known from where and what quantity are to be imported. 


Intercepted by me on 20.7.43. 
Signed A.K. Chatteiji, 

10. (2), Pabna, 

20.7.43. 


Red greetings. 
Signed Abdulla Rasul. 
General Secretary. 
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Dinesh Lahiri to General Secretary Bengal 
Provincial Kisan Sabha (undated) (intercepted letter) 


Government of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 533/43 
[Bengal State Archives] 


From Asst. Sub.Inspector: Sunil Kumar Roy Chowdhury. Calcutta dated the 19-7-1943 

Elngiish gist of a Bengali letter dated nil bearing the postal seal of issue Rangpur dated 16.7.43 
intercepted at Bowbazar P.O. on 17-7-43 from Dinesh Ch. Lahiri, General Secretary. Rangpur 
Dist Krishak Samity. 

To the General Secy., Bengal Prov. Kisan Sabha, 249 Bowbazar St. 

On 14-7-W the Board of Secretaries of the Rangpur Dist. Krishak Samity has adopted the 
following line of action in order to obseive ‘Grow' more Food Campaign' week. 

For this: 

1. 'Fo make the Krisak front strong. 

2. To ft, id out ways and means for the output of more crops. 

3. To conduct campaign through squads 

4. To keep the offices in action. 

So henceforth, the production conference shall have to be made successful through ‘(iruw 
more food Campaign' week. 

Along with this following works also should be done. 

1) To organise Krisak Volunteers 

2) To fomi squads 

3) To enlist members 

4) To get subscribers for Janajudha’ (Journal) 

Subject for discussion, should be guided by the following books. 

1) Grow more food campaign pamphlet 

2) B.P.C.P.Ps circular On ‘Grow More Foo ! campaign' week and a book entitled A new 
phase of Krisak movement. At first it is not possible to begin the work in every part of the 
district. So the primary tiling for the defence of the country is to observe the ‘week’ in 
villages, unions ‘Bhandars’ in this way. 

Railway line and places adjoining the banks of big rivers such as Badarganj, Tista, Halchari, 
Maglalhac, Nilphamari Jatrapur, Saidpur. 

2) Places where more crops grow. Ramchandrapur, IJlipu.'*, Fulbari Bonarpafa. Mithapukar, 
Palasbari Nageswari, Daroani, Ranipukur, Tushbhander. 

For destroying the stations of the fifth columnists, Nehati Tushbhander, Katfialbari, besides 
Kamalabari as a strong base. 

ITie places where the above ‘week’ shall have to be observed within this very week. 
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1. Badurgaj 2. Moghalhat 3 . Domar 4. Nilphamari 

5 Ramchandrapu 0. Tushbander 7 . Tista 8. Nehali 

9. Kamalabari 10. Kathalbari ... ijHpur 12 . Kachna 

The Procedure of the movement was settled in the following ways. 

1. To bring supporters and volunteers at the meeting of Krisak Union Samity 

2. To decorate the office buildings witli posters, flags & pictures. 

3. To form and guide squads for explaining the poliUcal principle and ideals oi !hc Sabha 
from a new angle of vision. 

4 . To teach squads songs of janajudha to train in music in connection with the ‘Grow 
more food campaign’ and to initiate them m its preaching. 

5. To prepare posters with extracts from books published by the Krisak Sabha ‘Janajudha’ 
journal and take them with the squads. 

(i. Political circulation of the same among all /' asses of people. 

7 To get an estimate of the area of uncultivated and fallow lands and to send deputations 
for the same to the Zamindars and ‘jotedars’ and to reclaim the same and arrange for 
iL> cultivation. 

8. To collect seeds and to estimate its quantity for cultivation and to hold meetings for it. 

9. To get manure, to destroy water hyacintlis. 

10. 'I’o get members of Krisak Samity. 

To enlist, subscribeis for Janajudha to start tlie union office and to make permanent 

reporting arrangements. 

Below is given the list of quotas; 


Name of Centre 

No. of KrishaK Members 

1 liunteers 

BadarganJ 

Moghalpat 

100/500 

‘2.5/50 

Ist week 

100 

15 

2nd week 

200 

’M) 

Kaliganj Ps 


30 

1st week 

200 

2nd week 

Fista 

400 

00 

1st week 

100 

25 

2nd week 

500 

50 

Kathalbari 

200 

50 


1000 

100 

Alipur 

‘200 

50 

500 

UX) 

Nehati 

100 

‘25 


300 

.50 

Kamchandpur 

200 

50 

1000 

101) 


January 

2 

2 

4 
8 

5 
10 
10 
20 
10 
20 
3 
(i 
10 
‘20 


Sg^ 

3/r 

3 

4 

6 

12 

4 

8 

10 

20 

7 

14 

4 

6 

6 

12 
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Nanu of CetUre 

No, of Krishak Members 

Volunteers 

January 

Sqd. 

Domar 

100 

25 

5 

2 


200 

50 

15 

4 

Nilphamari 

100 

10 

2 

4 


200 

20 


4 

Kachua 

100 

15 


3 


200 

30 




Signed Dinesh Lahiri 

General Manager 
Rangpur District Krishak Samity 

The acknowledgment receipt of Rs 40 — has been received by me only. 



Indulal Yagnik to Bankim Mukheijee 
(intercepted letter) 


Government of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 51 1/43 
(Bengal State Archives] 


All India Kisan Sabha 

28.7.43 (Date of interception) 

Indulal Yagnik, Vice President has sent a letter of resignation dated 24-7-43 (intercepted) 
from Bombay to Bankim Mukheijee, President, 249, Bowbazer Street and has enclosed a 
statement to which he says that provisionally the Sabha had maintained an independent 
anti-imperialist and Nationalist attitude. But at the Bhakun (Amritsar) session held ^is year 
the Sabha had identified itself widi the C.P.I. This he says must lead to acute differences on 
fundamental questions when the Communists try to impose their programme upon the Sabha. 

The writer adds that though he is resigning trom the party he will continue to strive in his 
ovm way for the emancipation of the Kisans. 
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A A. Deb Kumar Gupta to PraliiUa Roy 

1 ± • (intercepted letter) 


Government of Bengal, Office of the D.C.P. (So Br \ ViU 
[Bengal State Archives) 


No. SK 586/44 


1. Deb Kumar Gupta 

2. Prafulla Kumar Ray 

S/o Kunja Behari of Gazaria, Dacca 
and of Khulna town. 

(External - C.P.I) 


English translation of a Bengali letter B.R. 3946 dated 
1.9 4.1 from Debda (1). Maldah, to Prafulla Roy (2). 

Krishak Samiti Oflice Ferrigha Road, 

Khulna - intercepted at the Khulna P.O. on 3 943 
ur 21 D.IR. 


^ Santosh may he identical with B.R. 
5800 

4. Mani - not knoum. 

Makdah May suggest his identity 

It appears Deb Kumar who is an 
extemee from Calcutta intends to shift 
his residence from Khulna to Maldah. 
Copies may be sent to I.B., Maldah 
and D.C.S.B 


Prafulla, 

Readied here safely. I had to undergo much incon- 
ven* mcp during journey. According to the letter of 
Santosh (3) I came to the house to Mani (4) Babu. I 
took ray meal in his house. 

He asked me to put up in tlie party office and 
take ray meals in his house Now I am going to the 
pimy office. I hau :!iscussions with a comrade. 

Hcase write a letter giving news of your place. 

I lull veiy anxicus. Tonionow 1 am going to submit 
a notice to the S.P. about my removal. Tlie town 
appeals to be a small one. 

Debda. 


Signed A. M^id 
3.11.43 
D.LO.II 
A.K. (Jhosh 

i/i) 

D.I.O.l, 
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President, Savana Union Krishak Samity to the 
Secy. Krishak Seva (dt 2.9.1943) (intercepted letter) 


Government of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 511/43 
(Bengal State Archives) 


Confidential Diary 
Calcutta Police 

PVom 

ASI Sahadev Karmaker 

S B. Calcutta, dated 6-9-43 

Gist of a Bengali letter dated 2-{>-43 bearing the Postal seal of issue 3“9“43 intercepted at 
Bowbazar P.O. on 5-9-43 — From Ajit Mallick, President Savana Union Krishak Samity to 
the Secy. Rev. Krishak Seva, 249 Bowbazar St, Calcutta. 

GiU of the letters 

Here in the letters the writer described as to how the All India Krishak Day was obscived 
on the 1st September by the Krishak samity of Savana Union and says tliat in this connection 
a meeting was held under the Presidentship of Dr Ramnath Mukheijee who delivered a short 
speech. Mr Manindra Basu, Secretary, Dist Krishak Samity delivered a speech regarding tlir 
duties of the Krishaks. Com. Sarat Mullick and Com. Hazari Haidar also raised a proposal 
on tliis meeting demanding the release of the anti-fascists leaders and the recall of the warrants 
of arrest against ex-Secy. Sachin Basu, one of the best leaders of the Dist The proposal was 
accepted unanimously. 



Jagjit Singh to Bankim Mukheijee, 
(intercepted on 14.9.1943) 


Government of Bengal, Office of the D.C.P. (Sp. Br.) FUe No. SK 521/43 
(Bengal State Archives] 


Confidential Diaiy 
Calcutta Police 

A.S. Inspector Ramachandra Narayan Sinha, 
Calcutta, dated 14.9. 1943. 

Copy of an English letter dated 10-8-43 (bearing postal seal of issue. G.P.O. Lahore, dated 
10 SepL (43) intercepted at Bowbzar P.O. by A.S.L Ramachandra Narayan Sinha. 
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From 

Jagjit Singh, 1 14 Molood Road, 

Punjab Kisan Committee. 

To 

Bankim Mukheijee, 

Presdt A.I.K S. 

C/o Provincial Kisan Committee, Bengal 
248, Bowbazar St Calcutta. 


Dear Comrade, 


We have decided U» arrange your tour after the Pnmncial Kisan Conference. 
()tli October and we continue as follows: 


It finishes on 


7th Stay at Lyallpur, 8th Lecture at Sangla 

!lth & lOdi stay at l^ore, 1 1th Montgeomury District 

12lh back to Lahore, 13th lecture Amritsar Distt. 

I I til Amritsar Distt (Lecture), l.lth Rest. lOih Jullandhar 
Distt (lecture), 17th Rest 18th Hoshiazpur, Distt. (Lecture). 

Please inform us about your arrival and the number of Comrades who would accompany 
vou. You must reach l^ore by 3rd rr.oniing tlie latest. 


Yours Comradly 
Signed Jagjit Singh. 



Mid. Sept. Report of U.P. Kisan Councils meeting 
(intercepted letter) 


tjovemment of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 51 1/43 
(Bengal State Archives] 


dopy to Com. Bankim Mukherjee, President, A.l.K.S. Report of the U.P. Kisan Council Meeting at 
Cawnpore on 25th, 26th, 27th September, 1943. 

A meeting of the council of the U.P. Kisan Sabha was held at Cawnpore on September 25th 
and subsequent days under the presidentship of Com. Mahadeo Narain Fandon. 

Fhe resignation of Com. A.P. Tiwari and Dr K.M Ashraf was accepted and Com. S.N. Tiwari 
and Dr Z.A. Ahmad were coopted in their place. Com. S.K. 1 iwari was elected the vice-president 
in the vacancy caused by the resignation of Com. A.P. Tiwari. On account of the vacancy 
caused by the arrest of Com. Sultanpuri, Com. Mani Ram Kanchan was taken in as a substitute 
member. 

The secretary then gave a verbal report of the discussions that took place at the Bombay 
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C.K-C. meeting in August following the resignation of Com. Indulal Yagnik. After discussions 
the Council adopted the following resolution: 

Ihe II.P. Kisan Council deeply regrets the resignation of Com. Indulal Yagnik from the Kisan Sabha 
and wholeheartedly endorses the resolution of the C.K.C. requesting him to withdraw his resignation 
The Council is hnnly of tlie opinion that in these critical days the unity of the Kisan Sabha must be 
maintained. VVe can serve the country and the Kisans only on the basis of this unity in the organisation. 

The P.K.C. expresses its fullest confidence in Com. Bankim Mukeiji, the fVesident and Swami 
Sahjanand the General Secretary of the A.l.K.S. and appeals to them to leave no stone unturned for 
maintaining the unity of the Kisan organisation and to get back Com. Indulal Yagnik in the Kisan 
Sabha at the earliest occasion. 

The Coiuicil further instructs all Kisan workers to desist from bringing the politics of any political 
organisation on the platfonn of the Sabha. The Kisan Sabha has its own politics and policy laid down 
clearly in its various resolutions. The Council calls upon all Kisan workers to carefully study the Kisan 
Sabha resolutions and follow the line and the instnictions given there in their day to day work. 

The Council next decided to call Com. Bankim Mukeiji to tour the Province in October 
or November. It was decided to arrange his tour programme in the districts of Aligarh, Agra, 
Jhansi and Cawnpore. 

'Fhe Council next fixed up the election time table for the Province in accordance with the 
time table adopted by the C.K.C. at Bombay. It was further decided to hold the VI IJ.P. 
Kisan Conference from May 7th to 12th, 1944 and the Aligarh comrades were asked to make 
note of it 

The Secretary then gave a report on the problem of Sugarcane prices. After a general 
discussion the following resolution was adopted: ^ 

The U P. Kisan Council fully endorses the resolution of the C.K.C. on the Gur Control ordei of the 
Government of India which direedy hits the cane growers. While the order seeks to maintain the sugar 
production in order to fulfil the sugar needs of the country', the method it adopts seriously threatens 
this object. With the present high prices of grain in the market, the Kisan cannot be induced to cultivate 
sugarcane unless he is sure that the price that he will get after crushing cane into Gur or selling it at 
the mill gates will be somewhere near what he will get if he cultivated the foodgrains. ^Fhe Goveninicnt 
mu.st not forget that the cane cultivation needs more labour and money than grain cultivation and in 
the former case the holding is also held up for a year and a half. Tliat is why the grower wants ample 
compensation for his labour and expenses. He takes to Gur making only when he does not get the 
due price at the mill gates. But even this right has been snatched by the Gur control order of die 
Government of India. Tlius it is obvious that unless the cultivator gets a fair price for his care in diis 
year he is bound to stop cane cultivation from the next season resulting in a most severe sugar famine 
in die country. Another effect of the Gur Control order is that in the importing provinces the price ol 
Gur is .shooting up. 

The Council regretfully notes that while such is the critical situation, the U.P. Government is thinking 
of sticking to the last year’s level of annas ten per maund despite the Joint demand of both the growers 
and the sugar mill owner to raise the price higher. The Council warns the U.P. Government that sucli 
a course will very severely hit the cane growers, creating a situation which not only threatens a sugar 
famine the next year but also gives an opportunity to the Vth column to provoke the Kisans an 
endanger the defence and the security of country. 

The Provincial Kisan Council therefore demands: 

(1) That the Gur Control order be immediately withdrawn and instead of hindlering* the Govern- 
ment should help in the manufacture, sale and export of Gur in the IVovthces. 
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' ' 0^,1 Tal^ 'T^ a. R. I *0 p., „..u..d »d 0,, Se mada 

The P.K.C. cdl, upon .11 d,. Ki,„ S.bh. ™l Ki.» w„rkc„ u, popul.*. fc .l,„.o „»luaon 
among the canc-growing Kisans and tlirouKli mccUncs orore-icinna j rcsoiuaon 

raise the demands set ford, above. ^ procts.s.ons. deputations and mass peUtioiu 

The Council next adopted the following resolution: 

The P.K.C expr^es its regret at d.c continued pohey ol die U P Government to keep ti,c Kisan Sabha 
workers ,,, jail. T^e declared policy of the Kisau Sabha is ,o louse tl.e Kisans for the defence of the 
country. On this August 9th. die Kisan Sabha.s diroughout die Piovince took a leading part in preventiiiK 
die Kisans from going die way of die last year and maintained peace in the country side Even then 
the bureaucracy continues to incarcerate old and respected Kisan leaders in jail and does not release 
diem. The Council emphatically demands from the (Jovernment die release of all Kisan workers so 
diat in these critical days they may rouse the Kisans to the patriotic task of growing more food and 
save die country from die evergrowing food crisis. Ihe Council at the same time sends its gieetings to 
all Kisan (■ -mradcs behind the prison bars and assures them that we shall keep the flag flying. Ihe 
Council further calls upon all Kisan workers to continually keep up die agitation for die release of cur 
Kisaii comrades. 


By anotlicr resolution the Council demanded the immediate release of Munshi Gajadhar 
Singh and Com. Kisan l.al Bhardwaj of Aligarh whose health had deteriorated in jail to 
dangerous limits. 

By another resolution the Council drew the attention of the district Sabha to the statement 
of Com. Bankim Mukerji and Swami Sahjanand regarding relief work for Bengal and called 
upon them to implement it. 

ITie Council also heard the report of the sSecrcury on the organisationiil position of the 
Kisan Sabha. It was reported that by the end of August about 12000 members of the Sabha 
had been enrolled, more than 500 volunteers enlisted, about 100 primary units of the Kisan 
Sabha formed in the Province and Kisan work being revived in new districts like IJnao, Etawali 
etc. The Secretary pointed out that despite these achievements, we were yet far off from 
fulfilling the A.I.K.S. quota of 30000 members, and the only way to fulfil it is to ge* active 
immediately as the Kharif crops are going to be harvested. After discussion, ‘the Council 
called upon all district Sabha to set up their offices in proper order, begin regular meetings 
of the district Kisan Committees, get badges prepared for lUsan volunteers and become more 


regular in reporting to the A.I.K.S. 

I'he Council also discussed the G.M.F. campaign run by llic Kisan Sabha. It was found 
that the greatest success had been achieved in Aligarh where more than 10,000 bighas of 
fallow land were cultivated on the initiative of the Sabha. In Cawnpore also nearly 1,000 
bighas of land was brought under cultivation through our initiative. In their places die campaign 
had not gone beyond the stage of agitation and propaganda. The districts were asked to 
intensify the G.M.F. campaign for the forthcoming rabi crops and to use the campaign not 
just for telling the Kisans to grow rich but for rousing the patriotism of the Kisan m^es in 
order to save the country. The secretary was directed to bring out a pamphlet on the O. . 
o^tnpaign irivinK oractical details and tips to Kisan workers. , . lU 

In the end C^uncU heard the report of the Meerut comrades about J" 

canegrowing sheds and directed them to hold a cane growers conference by November to 
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voice the Kisan demands. It %vas decided to approach Swami Sahjanand for presiding over 
the Conference. 


Signed H.D. Maiaviya 
Secretary, U.P.K.S. 

Address on cover: 

Com. Bankim Mukeiji 
President, A.K. Kisan Sabha 
24, Bowbazar Street — Calcutta. 


48 


, Extracts from Punjab Police Abstract No. 38 on 
• Kisan conference dated 18.9.1943 


File No. 7/23/43 
(NAIj 


Home Poll (I) 


Another District Kisan conference, attended by 400 persons, was held at Gurdaspur on the 
11th and 12th of September. Speaking at this conference, Baba Ishar Singh of Sidhwan 
(para.l50of 1940} declared that idthough India were opposed to the Axis powers, they also 
desired to put an end to British rule. Nirmal Singh of Chima Khudi (para. 299 of 1940) (a local 
village with an unsavoury reputation) explained that communists were not proGovemment 
and added that they aimed at strengthening their hold on the country during the war by forming 
‘Kisan Committees and guerrilla jathas, and that if India was not liberated after the war they 
intended to launch an armed revolution. Gudda Singh of Chima Khudi also declared that die 
Indian axe would one day strike at the root of the British Government, though he urged Indians 
to resut the Japanese.Finsilly, Sohan Singh Josh,* M.LA. (para. 339) declared that Indians should 
aim firstly at die liberation of their country and secondly at the establishment of a Government 
of workers and peasants. Thereafter, a political symposium was held, at which poems were 
recited urging Indians to free themselves from slavery. In the second session, Giani Hari Singh 
(para. 364), who presided, deplored, the activities of fifth-colunmist and saboteurs, and warned 
the audience against the Japanese plan to send Subhas Chandra Bose (para. 339) to India at 
the head of an invading army. Numerous resoludons demanding the redress of the local agrarian 
grievances were then passed, after which Sohan Singhjosh denied that Congress was responsible 
for the acts of sabotage committed in its name, and deplored the prevailing disunity amongst 
Indians. He extolled Russia, which he said had borne the brunt of Germany's attack single- 
handed, and concluded by explaining die communist aim to form food committees in villages. 
Jagit Singh of Lyallpur (para. 251) next criticised Government's economic policy, and appealed 
to the audience to unite in order to force Government to entrust the ivork of distributing 
commodities to the people themselves. Finally, Teja Sin|^ Sutantar,* M.LA repeated that Ru»ia 
alone had saved the world from Fascist domination and asserted that it was ditji duty of Indian 
patriots both to expel the British from India and to prevent their Fascist enemies from ensla^g 
the country. He went on to explain the achievements of the communist party, and conclude 
by urging the audience to resist Fascist aggression by every possible means, (fte audience at 
this conference, though sttudl, received these speeches enthusiastically). 
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A C^n,.^ Mtended by 3,000 pern™, held at Khar, l„ dre A».rth,r diailc. 

on the 9th of September to commemorate the death anniverearv of Baba Uhar 5?! m k 

Speaking ^this meeUng, Feja Singh Sutantar attributed the improvement in AlHed forti^es 
of war to the prowess of Red A^y. He urged Indians to defend Uieir country a^ns 
Jap^ese session and to defend feelings of hatred against the Japanese and Germa^ ‘sfmilar 
to those alre^y entertamed against the British*. Other speakers accused the locai police of 
corruption; after which resoluUons were passed urging Government to release political prisoners 
and to exempt Kisans from payment of land revenue due to scarcity of rain. 



Extracts from Fortnightly Report from Bihar for the 
first half of September 1943 


Govt, of Bihar, Feedom Movement Files - Ibli - File No. 79 
[Bihar State Archives] 


Kisan Sabha — Swami Sahajanand's name occurs once again in tlie reports. On the 5th of 
September he addressed a meeting of Kisans in the Champaran district to protest against the 
refusal of the Bcttiah Estate to settle a large tract of w;iste land in a particular village with local 
tenants. The Swami urged them to continue agitation and to be prepared, if necessary, to 
plough the land forcibly. Resolutions were passed demanding the immediate release of 
Congress leaders and the cancellation of the Central Government’s Gur Control order’. Jamuna 
Kaijee, for long one of Swami Sahajanand’s chief lieutenants, has resigned from the party. 
'Ihe resignation is due to the growing predomina^^'e of Communist influence in the Kisan 
Sabha, a development which for some time past ca*i‘ed considerable concern to the Swami 
himself. While, as a member of the Kisan Sabha, Pandit Ram Chandra Sharma, Chairman of 
the Gaya District Board, professes to have connection with subversive activities, his son, Ram 
Sewak Singh,* has recently been convicted and sentenced to imprisonment for being found 
in possession of such literature. 



Extracts from Fnrtnightly Report from Punjab 


File No. 7/23/43 - Home Poll (I) 
[NAIJ 


PUNJAB 
2nd half 
Sept. 43. 


fciaim Sabha Activities 

(b) Conununtats - Communists continue to be engaged in strenuous atteinpts to 
influence, thoitgh the rUtm. made by them regarding the enrollment of large numbers of 
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fresh members or the formation of extensive Food Committees do not bear close examination, 
'llie propaganda conducted at their meetings contains much denunciation of Fascism, but it 
also betrays considerable hostility towards Govt; and there is little attempt to disguise the fact 
that communists expect to pit their strength against Govt, at the end of the war, when the 
«anger of Fascism wiU be a thing of the past, and when the accumulated resources of the 
party will be available for an attack on 'British Imperialism'. On the whole, however, the 
public response to communist propaganda is lukewarm, and the prosperous condition of the 
peasantry affords communists little opportunity to season their political preaching (in which 
litde genuine interest is taken) with the exploitation of agrarian grievances. However, some 
progress is being made in enlisting Kisam members, and although attempts to gain control 
over sugar and kerosine oil depots have so far made little headway, there is no doubt that 
the party has achieved at least some gains both in the fields of labour and agriculture since 
the ban on it has been removed.Meanwhile, further progress continues to be retarded by die 
never-ending disputes between the Communist and Kirti groups; as before; these are caused 
principally by rivalry over the control of funds. 



Report of the speech of Sahajanand Saraswati 
(dt 18.10.1943) 


Govt, of Bihar Pol (Spl) File No. 6aV1943 
[Bihar State Archives] 


One Sachidanand Tiwary of the village was voted the chair, to preside over the meeting. His 
election to the chair was followed by a recitation of a Hindi song, by two minor boys of the 
local school, welcoming Swami Sahjanand, who arrived from Bihta, on the invitation of the 
conveners of the meeting. 

'rhe object of the meeting and inviting the Swami to address the same was to get a guidance 
from the Swami as to how the people of the locality could get settlement of the lands covered 
by the Sareya man 1, which was under the zaniindar of Bettiah Raj, and was lying uncultivated 
for years, but the Raj was said to be contemplating to turn the said lands into a big Fann. 
The people of the locality had submitted a number of petitions for settlement of the said 
lands, but were rejected, by the Raj manager replying that the lands were kept reserved for 
the purpose of shikar. 

Swami Sahjanand addressed the meeting and said that inspite of the fact that no change 
had occurred to the area of the land; it was the same as before war and there was no failure 
of the crops, rather according to the Government report the condition of the crops was good. 
Yet the people were starving, due to the dearness the foodstuib. If this problem was not 
solved, the time would come when the human beings wcaild be compelled to eat up each 
other, to satisfy their hunger; there would be dacoities, there would be quarrels amongst the 
members of the families. As such it would disturb the public peace of the country. 

To cultivate lands, was not the business of the Government or the Government ofl&ci«s. 
It were the kisans who could do it, but they had not the facilities to do so. They shoiild be 
provided with the proper arrangements. They should be given proportionate lands to cultivate 
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and »P<^ *■>» "-ho ware wilhnut l, „r d,„sa who had such a small area of tod with them 
torn whto drey were unable u, produce cops which could he sulSclenl to maintain leTr 
tollies a*er paj^ent of die legal toes and odrer liabilities. 11 , 0 , should be given .,e“ds to 
Other agricultural expenses, incurred on the culUvation. ^ 

In these days when the Government was also eager to see the people growing m.)rc food 
and at the same Ume when there w^ a large area of lands with the Bettiah Raj^ Oarbhanga 
and o*er z^indars which was lying unculUvated, those lands if given to tlie poor kisans, 
they codd produce crores of maund of grains, out of them. aSimilarly if the lands, covered 
by ihitSareyaMan, were setUed with the kisans of the locality, who were poor and either had 
no lands, or had insufficient area of the land to m.aintain their families, then it would give 
such people a great relief. ° 

He explained to the audience that they had the right to live and thus required food and 
clothes and other necessities of life. The lands were the creation of the nature The rajas, 
maharajas or the zamindars had not brought then with their birth, if they were not given the 
lands, they should be given some other work, to live upon or it would mean that they should 
starve. But no Government or any zamindar could dare say so. They (zamindars) were not 
inclined to give them (kisans) lands, as they were afraid of them and their awakening which 
was coming in them from day to day. 

I le advised them to hold meetings in the neighbouring villages concerned and decide that 
the lands of the Sareyaman should be settled with them, send their resolutions to the Raj 
manager and the District Magistrate that they wanted to cultivate those lands after the rainy 
season. If there was none to listen to tliem, they should all be prepared to till them with their 
ploughs. Then the police, the S.P. and the District Magistrate would look into the matter and 
would compel the Raj to settle them with the rayats (kisans). He cited Reora fight of the kisans 
and their success in that fight, to encourage them 

Inviting their attention towards the question of t edom he said that the people wanted 
their own Government in dioir country, so that the members of the Government cabinet 
should look to their comfort and work according to tlie wishes of the people of the country. 


It would be possible when those members were appointed by tlie people But at present there 
were lacs of men, who were bom in this country but no land or house in this country and 
had to pass a vagabond life. If they had land, their zamindar could dispossess them any time. 
Such people had no charm or a spirit of sacrifice for their country and so it was impassible 
for them to bring about freedom. 

Referring to the Civil Disobedience Movement of the vear 1930-32 he said that the people 
were successful in bending dosvn the British Govemmenl some extent, but since it was not 
the joint attempt of the people, they had to suspend it.The British Gos't. against which they 
wanted to fight had no rival in the world, with respect to wisdom, strength, bravery and 
shamelessness. The people wore like the donkeys and the British Govt, was sitting tight on 
their back like a washerman and it was not easy to shake it off from their back. It would only 
he possible when the poor masses of the country could combine together in this attempt.But 
it could only be then if they had realised that their prestige, fooding and clothing were all 
dependent upon their lands. In that case tliey would be prepared to die for their country. 

In this connection he explained to them the history of the revolution of the Soviet Russia, 
hinUng them as to how the kisans were maltreated during tlie reign of Czar and as to now 
diey all combined togedier and ruined the Czarism, after which the peop e 
Ae comforts of the Itfe with no distinction of rich or poor. He also infoimcd them with what 
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bravery and perseverance, the Soviet Russia fought against Hitler. No power of the Kgat could 
ever dream of it, were doubtful to give them any help, in the beginning. 

He cited another example of the spirit and bravery of China with which the Chinese fought 
against Japan. He gave them to understand that the Chinese and the Russians had realised 
that if their enemy was victorious over them they would lose their liberty. Similarly they should 
have a spirit to fight against Japan and Hider if they happened to invade their country. 

Proceeding further he said that the food problem was the most important thing these days. 
ITie Government could solve it, if inclined to do so. If the Congress leaders were released, 
they could solve it. But the British Govt, would not allow them to come out of the jail at 
present, llic Government was under the impression that as a result of the repression, following 
the disturbance of the last year, the people were terrorised and the congress leaders were in 
jail and hence there could be no apprehension of any inter disturbance in the counuy. But 
he would do it when there was such apprehension. Whether the Govt, cared to do it or not, 
it should be the duty of the people of this country to see that their country’s peace was not 
disturbed, 'fhey would have to see that every inch of the uncultivated land in tlie country 
should be cultivated with the exception of the grazing lands. He advised the audience to form 
a committee to launch an agitation against the Bettiah raj, for the settlement of the lands 
covered by the Sareya Man. 

Proceeding further he dwelt upon the cane problem. He said that the last year the 
(Government had fixed annas eight, as the price per maund of die sugar cane and when the 
kisans began to stop supply of the sugar canes to the mills and prepared molxsses, then the 
Government raised the price to annas ten. But this year the India Government had or issued 
the orders to control (he manufacture of molasses. By this no one was allowed to transport 
molasses. If the Government had not cancelled these orders, it would discourage the cultivation 
and to prepare molasses of their litUe cane production, if they had any.They should cultivate 
more paddy instead of the sugar canes. 'Iliey should not accept any price le.ss than two rupee.s 
per maund of the sugar cane, if they had cultivated it for supply purpose. If the Government 
not inclined to give them Rs 2 per maund of the sugar canes, then there would be a shortage 
of the sugar, but on the other hand the Government was in need of a great stock of sugar 
for their forces and hence the Government would probably accede to the demand. 

The swaraj talk was much talked off in this country, but it was not so at present . . . [words 
missing out in the original — Ed.) The people were terrorized. They wanted a swaraj like tlie 
one in Russia. They did not want power in the hands of the capitalists. ITiey were at present 
deprived of the freedom of speech and press, if they were allowed this freedom, then they 
could make themselves felt by the Govt and the zamindars. But since the foreign govt, was 
sitting on their head, their troubles could not be removed. But this was not the opportune 
time to fight agaiiut the British Government The Govt had grown sufiiciendy strong and had 
made friendship with Russia and China. If something could be done to bend the Govtit was 
the time when she was engaged in Singapore fight It was true that they w^ted to turn out 
the foreign Govt, fi’om this country, but they could not do anything when the congress leadere 
were in jail. However, it was wrong, to think, to fight the Govt at this Um^ Fhe last year s 
repression had thrown the country back by twenty yean. The kisan Sabh^ never liked the 
disturbance of the last year. . . 

Proceeding further, he said,that they would continue their attention to tun^ away the Britis 
Government from this country, by fighting against By fighting he meant, to pitepare the P®°P ® 
against the Govt But he did not like that the British Government should be replaced by e 
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Japan Govt. Pjereforc, he wanted that the congress leadcre should be released, who after 
coming out of the j^l, would move about the villages and advise the people not to l.oard the 
grmns. kerosene oil, matches etc. and in that case the things would be sold on cheap rale. 
Side by side they would have an opportunity to prepare them for the freedom of the country. 

In concluding his speech, he advised them to agitate for the settlement of the lands under 
the Saryea Man, jointly and with united efforts irrespective of caste and creed, /.dvised them 
to enrol the members for the Kisan Sabha and to strengthen it. They should open the office 
lor the working of the Kisan Sabha and subscribe for a news paper, to keep flteni in touch 
with the news of the time. 

The meeting adopted the following resolutions - 

1. Requested the India Government to cancel the (;ur Control order in absence of which 
there was a danger of the shortage of the sugar and demanded that the price of the sugar 
cane per maund should be fixed in comparison with the food grains and other food 
stuffs. 

2. Resolved that the lands under the Sareya Man and Majheiya jungle should, as soon as 
n»i.*:ible be settled by the Bcttiah raj, with the kisans and tlie khel mazdur (agricultural 
Iabourei*s). If the Bettiaii raj fails in this, then the Government should see that it is done. 

d. Requested, in view of the present situation of the countiy, for the immediate release of 
the congress leaders, to control the situation of the countiy, without them, the country 
could not advance forward. Further demanded the release of the leaders of the C’lliam- 
paran district, namely Kidaimani Sukul, Akhchhaiba and Narnamis Missir and Gopal. 

Ramsarup Bind of the village, an organiser of this meeting, told them, tliat since the Sareya 
Man and Majhera jungle was going to be turned into a Farm, by the Bettiaii Raj, he invited 
Swami Sahjanand in tliis meeting to guide their as to what to do, and how to get tlie lands 
under them, settled with tlie kisans. 1 hat if they a i unitedly were prepared to till these lands, 
there was no power to stop them. They should be careful of the agents of the Raj, who wnuld 
try to discourage them and mislead them. 

1. Sareya Man is located in the Bettiah Siib-diMSion ol Chaniparan district (today Bi^tliah Sub divLsion is a full 
fledged district called We.st Champaiaii) It was a laige unciiluvalecl Iratl willi many lakes, where migidtors' 
biids used to come in winter for which ic'ason it had hcon icscTved by the Rajah //Miiindar ol dc*iuali for 
Shikar. Towards the end of the IJldi cenlurv the* Zc*niindari wmt to the t^niri of Wards 'ITir lake latei dried 
up; the land remained unculUvated. Fvidently the manager ol the Court of waids sail hoped to rosei vc the 
land for Shikar, while tlie peasants wore anxious U» encioach on it for tuluvalion fllie hditor is obliged U) 
Prof. G.S. Mishra and Ratish, (a Post < iraduate Student liom Bihar) - for helping in getung this inlonnation.] 
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Extracts from FortnighUy Report from Bihar for the 
first half of October 1943 


Govt, of Bihar, Freedom Movement Files - 1943 - Hie No. 79 
Bihar State Archives.) 


An emergent meeting of the Provincial Kisan Council was 
much discussion on the subject of communist influence in 


held at Patna at which there was 
the Kisan Sabha. A compromise 
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was finally arrived at whereby the Communist members of the party agreed not to use the 
Kisan Sabha platform for Communist party of India propaganda and a committee was formed 
consisting of Swami Sahajanand, Jamuna Kaijee who has been persuaded to withdraw his 
resignation.Januandan Sharma and Kaijanand Sharma to see that the compromise is obscived 
and to tighten up party discipline generally. Kisan meetings have been held for the purpose 
of protesting against the Gur Control order and resolutions have been passed demanding that 
the price of sugarcane be increased to Rs 2 per maund. 
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Secretary, U.P Kisan Sabha to Swami Sahajanand 
Sarciswati (intercepted letter) 


Government of Bengal* Office of the D.C.P. (Sp. Br.) File No. SK 51 1/43 
(Bengal State Archives] 


Intercepted letter -* Police Report 

17A Johnstongan), 
Allahabatl. 
October 28, 


Dear Swamiji, 

Bande, 

I hope you received my last letter from Muttra dated 23.10.43*. Therein 1 requested you lo 
inform me by wire the dates that will suit you for presiding over the cane-growers Conference 
in Meerut. Ihe dates were between Nov. 7 and 12. On coming back to Allahabad today, I 
found an S.O.S. from the Meerut comrades saying that the Kisans will be veiy busy in sowing 
in the first week of November, and then the Ganges bathing day of the famous Gurhmukteshwara 
fair falls on November 11th. So they suggest that the Conference would be very successful il 
held after the 2nd week of November.I am afraid that it may be rather late. Anyway please 
let me know your suggestion immediately by wire. If 16lh, or 17th> of November will be right 
then please let me know. In case you want an earlier date please tell me so. I may infomi you 
that the Sugar factories start working in the western districts after the 2nd week of November. 

In our Council meeting of September 26lh we did decide to hold a cane growers Conference 
but did not give any particular name to it like U.P. and Bihar Canegrowers Conference etc., 
since we were not sure as to how many delegates shall we get from the various cane centres. 
If there is a possibility of getting representatives from Bihar then certainly we can give it that 
designation. 

On coming back to Allahabad after an absence of nearly 3 weeks I found y0ur angry letter 
dated 23.10.43 I quite realise the reasons for your wrath bnd believe me I tdke all that you 
have said in the spirit of younger individual being taken to task by a senidir comrade for 
negligence. Ultimately* you are angry because you want to save the Kisans, jjjve yourself no 
rest and pained when you think that others are not doing their Job. I will, Bowever, try to 
show that beyond the mistake of not keeping you infonned as regular as we should, we have 
tried to do as much as we could posslbh' do. 



Peasant Movement 2131 


, IT® y°“ of ‘he 14 districts where we have district Sabha 

only Meerut and Basti he in the Sugar belt where the problem of cane pLsTre^L of 

imnaediate import^ce to the Kisans. In Aligarh Agra, JhaL etc. the Kisans ^ow cane mL^y 
for therr consum^on ^d for the village markets since there are no mills. Now immediately 
on coming b^k froin Bombay 1 wote to both these districts, sent them copies of the BombaJ 
resolution ^d gave thenr, the Ups for agitation. That is why you hear of mceUngs etc. in BasU^ 

l!"!l 1 r ! '^ork began immediately and they started preparations for tit Conterence. 
Ihey had to face tremendous difficulty because of the very bad name left behind b' Mr Keshav 
GuptiL You will realise it better when I tell you the horrid tradiUons that he has left behind 
■Hiey have held meetings, sent letters etc. to the higher quarters and have ultimately defeated 
the opposition and arc going to hold the Conference. The Basti Kisan Sabha is very week 
confined only to Walterganj area and could not possibly undertake the responsibility of holding 
an Eastern Districts Conference as you suggest. Then 1 will certainly request you to keep in 
mind tliat the Kisan Sabha movement in U.l>. i- yet , in a very backward stage and certainly 
cannot do even a part of what Bihar the founder of the A.l. Kisan movement with its glorious 
traditions and with a leader like you can do. 


So far meeting tlie brazen bureaucrats are concerned, we have done that too.The 
resolutions of C.K.C.and the U.P. Kisan Council were duly forwarded and the cane 
commissioner also contacted. But an idea of how unhelpful this agust being is can be had 
Irom Pandit Karji who has met him. From Muttra I instructed Com. Brajesh Singh to go 
and meet him again jmd I am awaiting his report. But the final work lie with the Sugar 
Controller and I am attaching for you infomiation a copy of a circular letter that he has 
recently sent out. 

With regard to the press publicity, local Hindi periodicals have been writing about the 
matter no doubt, though not as much as they con’ i have if systematically approached. Of the 
F^nglish dailies The Pioneer belongs to Sir J.F. Snvsiava* and it does not publish anything 
about us as part of its deliberate policy. Mehta Krishnaram of the Leader has been approached 
and we hope tliat he will write an editorial notv . An article has been sent already to all the 


leading daillies of the province. 

Now about the price of sugarcane. Please allow me to correct you. Fhc Council meeting 
demanded Rs 18 per maund as tlie minimum price. In the statement tliat appeared in the 
papers under Com. Tandon’s and my name ihcie was a mistake. We gave the statement at 
Cawnpore and then I left for Aligarh and he for Agra. I'herein we had placed the demand 
of Rs lyB per maund and 1/4 appearing is ciiiireiy the mistake of tlic API. man there. Now 
why we placed Rs 18 as the minimum price:* At Bombay the demand of Rs 2 per maund 
was put forth on the assumption that when we place the demand as high pitched as that then 
wc may hope to get the price somewhere near I - or 12- per maund. On return from Bombay 
wc ascertained that for every tw'o annas increase in die price of sugarcane the price of sugar 
will be raised by nearly Rs 2 per maund. In that case what will happen to the vast number 
of consumers — this problem was worrying us Just then Pt. Karjec came to die Sugar Boar 
meeting at Lucknow and placed Uic demand of l/« - per maund. Wc took die hint and hence 
the resoluUon of our Council on 26th September demanded l/« per maund l^is is the entire 
'itory. Yes, we were quite conscious of the attitude of die Millownei's an 
Approached at Meerut to support our Conference and I am sure the) wi give cir u es 


cooperation. 

I have tried to place before you 


all the facts and I eamesdy hope that you will realise that 
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our only mistake lay is being irregular in reporting to you. For the rest we did as much wc 
could with our organisational weakness and Immaturity. 

Your angry letter was really a shock for us. It has certainly served the useful purpose of 
making us more alert and I earnestly hope that your next letter, written in the light of the 
above will set at rest the qualms of conscience that your angry note has created here. 

Expecting an early reply, 
with profound regards 


Yours fraternallv 

y 

Secretary 
U.P. Kisan Sabha. 


Enclosure 1 

Circular Letter of the Sugar Controller of the Govt, of India to the Provincial Govts 

in view of the fact that the demand for sugar has gready increased for obvious reasons and 
also as a result of the controlled sugar being one of the cheapest articles of food, it is vital 
that the sugar factories should be given every possible facility to produce the largest quota of 
sugar they can during the next season. It will therefore, be gready appreciated if plan.s arc- 
worked out m advance. 

it is necessary that steps should be taken in good Ume to ensure ample supplies of cane 
to the factories at reasonable prices. As you are aware, cane prices are fixed in the provinces 
of U.P. and Bihar and sugar prices have in the past as well as during the current season 
been primarily based upon the amount paid to the cane growers in these two provinces, 
ilie season 1942-43 has been perhaps the most profitable season for the sugar industry and 
in view of the lower trend of prices fur all commodities there does not appear to be any 
reason whatsoever to revise the sugar prices at any rate in an upward direction. As a matter 
of fact, the representatives of the U.P. Government, the province most interested in the 
ptoduedon of sugar suggested that a price of nine annas per maund of cane would be 
adequate. In the circumstances measures will have to be adopted whereby the factories 
secure the necessary supplies of cane at a price not exceeding the minimum price fixed in 
the U.P. and Bihar which is not likely to exceed 10 annas per maund for the next season, 
1943-44. 

According to the present schedule of prices, the cane price must not exceed 10 annas 
standard maund. In other words, it is necessary that adequate steps should be taken in good 
time with a view to maximizing the production of factory sugar in the local areas and not 
allowing the absence of control on Gur prices to affect adversely the more economic and 
impOTtani processing of cane into sugar. 

Enclosure II 


Address on cover: Com. Baidtim Mukeijee, 
President, A.I. Kisan Sabha 
249, Bowbazar ^eet, Calcutta. 
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U.P. Kisan Sabha 

17AJohnstoneganj, Allahabad, 

28.10.43 

619 

To 

Com. Bankim Mukeiji 
IVesident, A.I.K.S. 

Dear Comrade, 

Received your letter dated 17.10.43 on returning to Allahabad after a long absence. I hope 
you have recieved my last letter from Muttra. It won’t be possible for us to arrange your tour 
'Fhe main reason is that the Kisans would be v>ry busy in sowing. Another reason is that in 
the districts where we want to go, malaria is rampant in the form of a rirulent epidemic and 
almost 90% of the populaUon is confined to bed. including a very large number of our own 
workcis. Myself and Com.Garoesal recently toured in Aligarh and saw things with our own 
eyes. In fact I caught the infccUon and was confined to bed in Muttra for 3 days with high 
fever. Your tour would be possible after you return from the Punjab. Please inform me tL 
dates when you will be free from Punjab so that the inlimaUon may be sent to the districts 
from now in order that they may stau their preparations. We had decided to include Aligarh, 
Agra, Jhansi and Cawnpore in your tour programme. Now that you will be coming here after 
your Punjab tour, we may include some more districts. Please do inform me of the date from 
which you propose to begin your U.P. tour and the total number of days that you want to 
give here, as soon as you can. Also please let know any special arrangements that has to 
be made in connection with your tour etc. 

I am attaching for your information an article on the ‘Sugarcane tangle’^ Since you will 
be going to Swamiji for a day or two before you go to Punjab, I want to tell you certain 
things about which Swamiji is to talk to you. On ‘23.10.13 he wTote a most angry letter to 
me the burden of which was that we in U.P. are sleeping over the sugarcane price question 
whereas he is carrying on a whirlwind campaign in Bihar. His letter was in a vep- angry 
tone and in fact rather quite provocative, I have written back to him without being provoked 
and a copy of my reply is being attached herewith. Please do go through it before you go 
to Bihar. 

Here I would like to point out you one tiling. Uie typical Kisanite that he is, Swamiji 
does not bother as to what happens to the rest of tlic consumers all over tlie country in 
case the price of sugarcane is raised. In this respect we were wrong in allowing Swamiji to 
have his way at the Bombay C.K.C. in fixing the price of Sugarcane at Rs 2 per maimd. 
For every annas 2 increase in the price of each maund of sugarcane the price of sugar will 
be raised by nearly Rs 2 per maund. While it is true that sugar price has not shot up in 
tliis period of general dearness and can ceilainly bear a rise in its price in view of the 
inflation of currency to tremendous proportions, tliere certainly has to be a limit, lliis the 
old man simply misses. And then whereas he scolds me for going below the price eve 
fixed at Bombay his Chela Jamana Kaiji placed the demand at Rs ly« at the^ Sugar Board 
fleeting at Lucknow, I was going through his ‘Munkar' just now and I find that he himselt 
at one place pleaded for Rs lyB as the minimum price. I have written all this just to keep 
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you infonned of things in order to enable you to give him the necessary answers at Bihar 
if he raises the question at all. 

nease do inform me of your tour dated in U.P. soon. 

Lai Salam. 

1. Not pnnled 

2. Not printed 

, Home Department Survey (July-Oct 1943) the 
• Communist Party in the Kisan Sabha activities 
(extracts) 

File No. 7/23/43 - Home Poll (I) 

(NAI| 



H.O. Malaviya 
Yours Fraternally, 


*CommunMt Survey* 

Kisan Sabha 

4. The communists also suffered some loss of face ^ a well attended session of the Central 
Council of the AU-India Kisan Sabha in Bombay from August 21st to 25th. The Council met 
principally discuss the resignation tendered in June last by Indulal Yagnik, Vice-President of 
the Sabha, and his complaint in a press statement that the Sabha had become a mere instrument 
of the Communist Party, llie communist memben of the Council were primed with instructions 
to ‘win over’ the general Secretary, Swami Sah^anand, who in a letter to P.C. Joshi dated 
July 12th had expressed his resentment at the claim of ‘People’s War’ that three lakhs of Kisans 
'stood behind’ the ‘pro-war’ policy whereas, he affirmed, thousands of Kisan Sabha members 
had never even heard of the Communist Party of India. At the Bombay meeting the Swami 
backed up Yagnik and threatened to resign as well.The communists therefore adopted a 
concihatory tone and, in their anxiety to appease Sahajanand, passed a resolution containing 
a request to Yagnik td reconsider his resignation, although they had at heart no desire to 
welcome him back into the fold. The same resolution denied that the Kisan Sabha was 
identified with the Communist Party and went on; The Kisan Sabha has a]%vay$ remained 
and docs remain an independent mass organisation of the kisans with an independent policy 
of its own and is not deflected from that policy on any account’. 'Fhe Communist Party of 
India has never claimed in so many words to control the A.I.K.S. but its published statement 
of its following in the Kisan movement were designed to create such an impression and it 
must have grieved the communist leadership sorely to have had to destroy the Illusion out of 
deference to the Swami. 

5. Sah^anand, however, not content with this moral victory returned to Bihiu’ determined 
to give practical effect to the resolution and to ‘demarcate the idenlity, policy, principles and 
activities of the Kisan Sabha from those of the Communist party of India’. Early in September 
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lliat Ihe Sabha differed with the CommuiUM 
of In^ m resp^ of the ‘people’^ dteoty, d.. seltdetem.in.Uon’ i»ue, snppon S 
CoidUto n MntlsMes ^ d the cotnrnuniias’ „,l,„se of tlie term hUh eolnmmsf to dt .oibe 
hon« »d peaceful satyagtal, is’, Ihings canie to head towards the end of the 

mon* when the Bihar Kisan Council met to discuss the resignation tendered by Jainuna Kaiji, 
M.L.A on the same pounds as Indulal Yagnik. The Bihar communists gave way and aS 
to evolve a compromise Eventually in October (he following tentative formula was drai^ up 
by Sahajanand in consultation with S.(l. Sardesai: 


Resolved that the members of political parties who are Kisan Sabha functionaries or the representatives 
or responsible members of the Sabha are to confine their activities stricUy wiUiin the four comers of 
the policy and resolutions adopted by the Sabha from time to time and are nor to popularise their 
party policies from the Kisan Sabha platform or in such a place of fashion as to confuse the independent 
identity of the Kisan Sabha with tliat of their party and also should refrain from collecting frmds for 
their organisation or selling their party Uterature. These activities may be conducted by such persons 
from their independent party platforms and in a manp''i tliat will not create any confusion regarding 
the policy and decisions of the Kisan Sabha. 


Sahajanrviiid is waiting to see how tiie formula works in practice before he gives it his fonnal 
approval and he has also sought Yagnik's advice. 

6. One thing is clear.'rhc communists arc not yet suflkicnUy confident of their hold on the 
Kisan movement to terminate their uneasy alliance with Sw'ami Sahajanand whose reputation 
as a Kisan leader stands far higher than that of any of their own representatives. Nevertheless, 
tlicre is no question but that tlie communists have the whip hand in Bengal, Andhra, Kerala 
and the Punjab where the Kisan movement is comparatively more developed. The Bengal 
Kisan sabhaites, for example, are claimed to number 105,()0() {as compared to 1 2, (XX) in the 
U.P. the majority of whom are in one district), and tlie party is confident that Bengal will fulfil 
its *quota* of 350, (XX) members before the end of uie vear. riicsc impressive figures, however, 
have to be viewed in tlie light of recruiting nieUic is employed by tlie communists in the 
Punjab, where Kisans are asked to subscribe one anna to Party funds which they willingly do, 
often by way of charily, without realising tliat tlicy have thereby ‘joined’ the party. 


Central Committee Meeting 

7. Immediately after the Central Kisan Council meeting concluded, the Central Conaiiittce 
of the Ckimmunist Party of India went into session in Bombay for nine clays. Parly publications 
have been rather reticent about the nature ol the proceedings, but secret reports suggest that 
the pervading atmosphere was one of despondency. 1 he principal speakers, P.C. Joshi and 
Dr Adhikari, admitted that the Part) . political programme and its practical attempts to deal 
with the food situation had evoked but a poor response from the public, and that the party 
had not yet emerged victorious from its campaign against the ‘fifth column led by tlie Confess 
iiocialist party. They accused the Provincial Committees, with the exception of Beng , o 
lethargy and inefliciency but they confessed that die work of the PolitBureau and the Central 
committee left much to be desired, particularly in interpreting policy to the rank and file. 
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Bankim Mukheiji to Harsh Dev Malaviya 
(intercepted letter) 


Government of Bengal, OflFice of the D.C.P. (Sp. Br.) File No. SK 511/44 
[Bengal State Archives) 


Criminal Investigation Department, 
Special Branch 
December 1, 1943. 

Copy of a special Branch Of&cer’s report dated 27-11-1943. 

It is learnt confidentially that Bankim Mukheijee, M.L.A., president All India Kisan Sabha, 
Punjab Provincial Kisan Sabha, 114 Mcleod Road, Lahore, has sent a letter in English to 
Harsh Deo Malaviya, Communist Party Office, Parade, Cawnporc. Copy of the letter is given 
below: 

Dear Comrade, 

Dearness Sub-Committee meeting at Calcutta %vill be held on 8th and !Hh December, 1943. 
I, therefore, have to leave Lahore for Calcutta on 4th December. Punjab programme is 
unfini$he<i 

Dearness sulvCommittee again meeting some time in January at Delhi. I can take up the 
U.P. Programme at that time. I shall write about that to you from Calcutta. 

I had a talk with Sir J.P. about sugar and Gur Control. Department is very strong about 
not allowing prices of things to go with the price’s of Food grains and to help the inflation 
spiral. ITie fixed price of sugar is annas ten — H.C. Mehta was very adamant about it. 

"Hie Food Member however is willing to fix the rate at annas 12; after long argumenLs he 
said that the decision is not irrevocable it can be changed if you can prove that Kisans would 
be actually very hard hit. You have your figures no doubt, I am looking to it. My Department 
after consulting various interests and calculating the cost think that ten annas is not unfair. 
From this proposal, Sir Srivastava knew that in U.P. pre-war days sugarcane can be produced 
at three annas rate, so — 12 annas is quite O.K. 

Swamiji has given me the cost of sugarcane produce and of gur but he has not given 
comparative figures that is pre-war days, last year and this year.If you could quickly give me 
the costing figures of the various sub-head giv^n by Swamiji e.g. (i) Hiring charge for one pan 
and cane crusher (ii) Bullock charges (iii) labour charges; (iv) Miscellaneous charges and (v) 
Marketing charges and show the peasants could do at the control rates of sugarcane in the 
previous year I would send them to the Food Member. 

Greetings. 


Rratemally yours, 
Signed Bankim Mukheijee. 

Copy forwarded, for information, to the: 

1) Home Secretary to Govt.United Provinces, Lucknow. 

2) Asstt. Director (R), I.B., H.D., Govt, of India, New Delhi. 
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3) Asstt. to D.I.G., C.I.D..S.B.. Punjab, Lahore 

4) Deputy Commissioner of Police, C.I.D., S B Calcun. 

5) Central IntelUgence Officer, U.PP. & 


Signed 

For Superintendent of Police 
C.I.D., Special Branch. 



Translation of a Marathi letter seized in Madras 
from one Kulkami (A CSP supporter) 


Govt, of Madras, U.S. Files, File No. 2/1944 

[’mA] 


/Note: ms dMument dl 30.3.1943 is an enclosure to the letter ofSupdt of Police, Madras Presidency 
to the Chief stfcretary, Govt of Madras dt 18. 12. 1943, this latter document is in Chapter / - Sect. 


Appendix C 

franslation of a letter in Marathi seized from Kulkarni. 

Part 1. 

30-3-43 


Why this Province I ags Behind 

For two weeks after 9th August, this province shown! its resentment in a good manner,but 
after that, it was all quiet. 'ITris lethargy may be accounted for in many ways. For example, 
Mr Rajagopalachari’s anti-Congress propaganda ar>J subsequent resignation from the Congress 
held a bad effect on the people. Then die people were in a dilemma about the leadcnihip. 
Congress gave the clarion call. 

Ilie office acceptance by the Congress, so far as this province is concerned, has not proved 
helpful to the people. From the time of the Congress ministry, a kind of lust for office has 
arisen amongst the Congress people who were in the forefront in Congress field. They were 
thinking that if youngsters are given chances to come forward, diey (elderly Congressmen) 
will be nowhere and thus a systematic crushing dowm of yosmgsters and their spirit was wought 
out by the elderly people. Naturally those,who wanted to do something for their country had 
tin oUier way then to join the communist party. The result was that the Communist Party in 
this province has become stronger than in other provinces. 

It will be no exaggeration if we say that the Andhra leaders are known better in other 
provinces (than In their own province). The Congress leaders never tried for a mass contact 
Sri. T’. Prakasam* is of course an exception to this. Andhras revere him much. He sacrificed 
his all for the people, so much so, that even for a petty sum of Rs 5.5 or 10, he has now to 
request his friends. The popularity enjoyed by T. Prakasam was always the cause of hafred 
of Rajaji towards Prakasam. He (Rajaji) tried to form anti-Prakasam group but with all that, 
•he people revere Sri Prakasam dl the more. 
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'Fhe Congress people who kept up their position by party cliques and by the blessings of 
Rajaji intentionally managed to keep aloof from the people. They thought themselves to be 
legal successors of Congress and M^atmaji, due to which tliey thought people would follow 
them automatically. But the masses however uneducated Jthey may be can find out their own 
leader. Tliis fact was ignored by the elderly Congressmen. Due to some personal differences 
and specially with a view to separate him from masses, these people (elderly Congressmen) 
have thrown many obstacles in Prof. Ranga's way. ITiey encouraged Communists in order to 
climinat Ranga's leadership. They were unaware of the fact that by so doing they were digging 
their own graves. And the result was clear, Congress had no strong hold at all now on masses. 
Wliatever people did in the first two weeks was spontaneous and no organisation can be given 
the credit for that 


After People^s War 

Conditions banged to a great extent after the communist party gave the call of People *s War\ 
Honest communists never liked that stand. I1iey began to desert the party gradually. But the 
deserted people too were not organised in time. Immediately after that, August movement 
commenced. Leaving aside some staunch communists, youths in general are anti communist. 
ITiey want to do something for the movement or at least something to wipe out the communists, 
but they are at a loss to know what to do. Tliere is some meagre organisation in Kistiia and 
Guntur districts but it is chiefly in negative; unless something positive is supplied, this organisa- 
tion cannot live long and be efiicient Congress Socialist Party can supply this, but at presimt 
the part)' organisation cannot be done openly and so it should guide it. 'Hie Youth arc 
accustomed to think on inteniaaonal basis and this international stand can be duly elaborated 
by the Part)' (C.S.P) 

Kistna 

I came here on 7lh March, The first week passed in securing information about the background 
and in meeting prominent men. Then I started on tour in the district along with a comrade. 
Before you came here some of the letters were caught by the Police. ITiey arrested a man 
for that. After that, a second letter also appears to have fallen Into the hands of the police. 
After this nearly 10 Youths were arrested. ITiey were troubled to give out some information 
about me but nothing came out. 'Fhe eleven people who were arrested might have been of 
great use. 

Including Masulipatam and Gudivada, the prominent towns in the district, 1 visited some 
villages. People of different opinions — old and new- were approached. Collected infoimation 
about the situation in the Andhra province. Convened a meeting of all prominent workers in 
the district and formed a committee to carry on the work of the congress in the district. 
Hereafter the work in the district will be done through this Committee. ^Fhis Committee consists 
of new as well as old workers. If some monetary help is given first to bcg|bi the work, it is 
possible to get some help afterwards from the people. There are 9(nine) taloks in this district 
and it is planned to appoint one man for each taluk who should submit his fortnightly reports 
to the District Committee. We are collecting the men required for the purpoie. National week 
preparations is but a temporary one. Further programme is of course awaited. 

Sri Sambamurthi has begun his anti-propaganda which is proving injurious. TTie problem 
of ‘Himsa* (violence) and 'Ahimsa" (non-violence) is troubling the old people. At Bezwada 
tried to clear off the misunderstandings of some people. 
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Guntur 

The situation is very complicated in Uiis disirirt Thi.r« « n . , 

Coc^da Bomb case. He sa^ Jhat ho mot Naik aad Mehta. He is levying his pcmJapaoSe 
sland on them. He conttnu^ die san,c hero and „„ Madras studcl. I cloLcd off *e 
memnderstandinp and tun planning eliminate h,m through other ways. The man ZZ 
brave once, is not at all rehable now. May prove harmful to the cause. Inform .his to Naif 

I met the wife of Prof ^ga. She has some personal misundeiatandings ahoni Mehta. I 
could nw clear them as I had no previous knowledge of them. But she is In iavour of our 
party and iB work. Due to household responsihiliiies she will not he of very mucli use In 
practical held. Saw his brother also. In favour of Ihe movemenl but instead of execuUng 
programmes at first, he suggests that the immediate grievances of Kisans should be solved in 
the beginning by legal ways and thus pave the way for bigger programmes. 

In this district a committee has been informed and instructions were given for appointing 
taluk people. 'Fhere is little hope of getting mo'. .'lary help from tlic local people, because the 
people who were previously in the field had collected good amount but it was spent for 
person^ needs due hi which a great misunderstanding about money is created. Some suggested 
to see wSir. Vijaya, but I refused. Decide it yourself and inform. 

'Fhere is a group in this district who wanLs to undertake disruptive (sabotage) activities but 
they have to live bad days. I suggested to them not to do anything unless some programme 
is chalked out and received from you but 1 don’t think that 1 will be successful in upholding 
their eagerness. Decide about them, fhey arc in need ot monetary help. 


Nfllore 

IVof. Ranga’s practical field: Some part of this disuict is owned by Zamindar and some is 
Rvotwari. In Zamindari area. Prof. Kanga has •e.ited some consciousness. There arc about 
HOO villages. Poverty and Zamindari atrocities viz. .'\tra taxes etc. have created the disaffection. 
In some villages the village officers too are against the zamindar and f onseqiiently against the 
(Jovemment. But tlic district being poor, money for organisational work should be supplied 
from outside. Before taking Zximindari c|ucstions, inform about our stand regards Zamindars. 

In Non-2^amindari area, there was already a committee. I kept the same as the Youths arc 
ready to cooperate with it. In this part, presaously Hindu Muslim riots were com’iion. At 
present there is no ill-feeling between Hindus and Muslims, but there are some youths who 
were trained in the riots who are favourable to the Movement. 1 here is a possibility and scope 
of undertaking (great work) big programmes if these youngsters are organised. 

Some suggestions received for t’ ? programme. 


1 . 

2 , 


3. 


4 . 


Satyagraha and Jail filling according to old programme. 

To arrange batches of 10 volunteers in each uduk for propagiuida. They should address 
mass meetings. They will be arrested somewhere at last but due to this propaganda some 
consciousness will be created and we will get some more people for that wor . 

Each district should have a squad of GO youtlis ready to hue dcadi. I ropag^da an 
other programme should be conUnued but when time comes those W) people should 
undeiike big programmes and if again some wave of upheaval comes just like 9 August, 

this squad should guide the people. 

Salt Satyagraha for Nellore district. 
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Decision in regards the following items to be arrived at: 

1. How much monetary' help is possible from you. 

2. WHiat should be the policy as regards disruptive activities (sabotage) 

3. Practicable and preliminary programme for ail districts. 

Appendix D 

Translation of a Manuscript Telugu report on the conditions in the Province. 

Conditions in the Province 

The Provincial Organiser Chowdari and myself, at the end of our tour in Ceded distntis, 
met Pakala Naidu in Chittoor and talked wi^ him. Intimation was since received that Pakala 
Naidu (Venkatramanaidu) was also arrested. 'Fhe Provincial Committee promised to give 
funds to Royalaseems specially. It is not known to whom that amount could have been 
given. I told them that the money relating to your district should be handed over to you 
and that the Royalaseema organiser should see you without fail. But Chowdari went to 
Guntur and said that three quarters of the funds will be given to us for Royalaseema. It is 
not known what the Provincial people have done with the funds received from the All India 
Committee. Moreover, they stated before that they would also send ‘goods’to large e.vlent. 
In Cuddapah district, our kisan Sabha people (Kisan Mazdoor Party people) are making 
their ow.i arrangements. Further in the Jamulmadugu Mail Robbery, to some extent the\ 
acquired income. However, people of Cuddapah district, our party people arc good adepts. 
Iliey can prepare all ‘things’. I arranged that the Cuddapah district ‘Comrade’ himself should 
compare the things and supply them for all the Royalaseema. So they should have prepared 
them to some extent. The people of Cuddapah district are capable of helping themselves 
without depending on others, l^e conditions in Chittoor district arc not known. In Kurnoi*! 
district, after my arrest, suspicion on otlier kisan workers has completely been removed, 
riiere is no fear whatever work is done now. The Police are very indifferent. Further all 
our workers are outside, llierc is a possibilit)' to further the programme without diffieulty. 
It strikes me that in all districts the Police are now careless. 'Fhey are under tlie impression 
that all the congressmen were rounded up. So if people can pick up some courage, any 
work can be done. In fact, if we can infuse fear in the People or the Govt servants, they 
will surely not obstruct us. Further, in the matter of violent programme, large care has to 
be exercised. We should take notice of the mistakes committed in other provinces. My idea 
is that cither our people or the police should not lose their lives unnecessarily. I'his will be 
very' condusivc. I know that our party people will not lag behind in doing anything. As far 
as possible ‘individual rerrorism’ should be avoided. That does not mean that no revolu 
tionary activities should be taken up. From what we see now, some Govt iervants will idso 
cooperate with us if the movement is pushed on when Japanese invasion takes place. Oui 
party people should always make journeys by foot whenever tools, men of other things arc 
supplied to other places. If the police should suspect any of our people and should be 
searching for him, it is advisable that he should entrust his work to some others and get 
himself arrested in his place. Or else, unnecessarily, not only the programmil but also severa 
secrets will get exposed. When the Police have their eye on one of our p^ple, he will not 
be able to do all the work. If he remains in his place and even if he is arrested there, e 
others can enforce the programme.Hereafter, If our people are arrested, no ‘goods of any 
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rif r““ '?"■ ■" care haa to be taken 

Fuil of addresses of persons known to you, should not be kept with you As 6r as 

p^tblc they should be comittltted u, „,e.n„.y. Pa,oels should not be sent by pon 
who are suspected by the police shfkuld act with great caie. ^ ^ 


^7 • Swami Sahajanand Saraswati to Sisir Roy 
%J i • (intercepted letter) 


Government of Bengal, Office of the D.C.P. (.Sp. Br.) File No. SK f) 11/44 
I Bengal State Archives) 


Copy of an English letter dt. 17-12-13 bearing the postal seal of issue, Bihar, Patna dt. 17-12-43 
intercepted at Bow Bazar P.O. on 19-12-43. 

From 

hSwami Sahajanand Saraswati 
(Jen. Secy of the All India Kisan Sabha 
Shri hSilaram Ashram 
Bihar, Patna 

'Fo 

Coin. Sisir Roy, General Secy, 

Labour Party of India 
(i4, Chittaranjan Avenue 

Dear Sisir Babu, 

I hank you for the letter of the 7th. Being out of station I could not reply earlier. A letter 
from Comjha too reached here, but could not be leplied to in time due to my absence. It 
appears from this letter that he might have reached Patna by now but as Patna address is not 
known to me, I am unable to inform him. But he is welcome here and I am ready to accede 
to yours and his wish mentioned in tlie letter. I quite realise your difficulties in working in 
the Kisan Sabha and to be frank, sUl this happens because \illegibe — Ed.) We dont want 
others to enter any argument with ^hc set purpose to ’.illuence or capture the same, and tlie 
trouble starts. Partywallas never intend to join any Sabha or Union to act as mere camp 
followers or supporters of other parties and Uieir stand and this is natural. Why should one 
party be expected to act like this? So tlic door should be banged ior it, if not by directly 
creating obstacles in its way at least And I am now awiully tired of tliese tactics. Rather I 
resent the same, but feel helpless at the same time. ITic Kisan Sabha must ever remain the 
Kisan Sabha with iU independent line ot action, Stand and mode of thinking and approach 
to the problems facing the Kisans and the people. 1 here must be the clearly \ isi e emarcatiim 
line between the parties and the sabha as also between tlic policies, lines and works of bo . 
No subordination direct or indirect of the Sabha to any party I can allow or tolerate l I have 
say and way of doing things. But I do not know how far you agree at all. But if you or 
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any party leaders agree on these fundamentals with me I am ever ready to hght for them for 
a full and free access to the Kisan Sabha. 

With love & regard. 

Signed 

Swami Sahajanand Saraswati 


58 


Sahajanand 
Andhra (dt 


Saraswati to Gen. Secretary A.LK.S.» 
29.12.1943) (intercepted letter) 


Government of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 511/44 
[Bengal State Archives) 


Copy of an Eng. typed letter dt. 2d- 12-43 bearing the postal seal of issue, Bihar, Patna dale 
Illegible — (intercepted at Bowbazar P.O. on ^1/44) from S.S. Saraswati, Gen. Secy. A.I.K. 
Sabha. 

To 

The Genl. Secy. A.P.R.A., Bezwada 
Dear Comrade, 

It is painful to inform you at this late stage that your total provincial primary membership o! 
Andhra is illegal and unconstitutional and therefore unacceptable, as it does not conform to 
the article 5 of the Constitution of the A.I.K.S. The Constitution that was amended at Bhakana 
has the membership form appended to it as the Appendix A, and its copies were sent to vou 
and other provinces so far back as April last. And yet you did not take the care of perusing 
it, 1 am afraid, otherwise this colossal mistake could have never occurred. 

No membership form can conform to our Constitution that does not have as its integral 
part the object of the A.I.K. Sabha intact, and tested on this criterion your membership foim 
fails miserably. In your letter of the 20.9.43, you had written regarding this form, ‘we have 
printed loose sheets, on which the aim and object of the Kisan Sabha are printed’. And I had 
consequently sanctioned the same. But after peisuing the form that you sent, I painfully find 
that the object of the Kisan Sabha is not printed on that form. However, it is not a loose sheet, 
but a regular receipt book form. But that is aB-right. You should not forget that mere printing 
on the form that ‘I accept the aims and objects of the Kisan Sabha or A.P.R.A.’ will not do. 

There again you mention in the form Ae acceptance of the object of A.P.R.A. But the 
object of A.P.R.A. is not the same as that of the A.I.K.S. Rather It is quite different from that 
as I find after perusal. In the circumstances how can you hope to become a branch of the 
A.I.K.S. even if you print your object on that form? Morc^er your membership clauses of 
the Article of your Constitution clearly go against the form, meaning and spWt of the 
of the Constitution of the A.I.K.S., and yet you hope that your membership enrolled should 
be accepted. Lastly your eighteenth article says, ‘This association may be' affiliated to the 
A.I.K.S. and to any other organisation with similar object, as and when the ^general body o 
the association decides’. Is this position right? Ours is a Unitary Constitution and not federal, 
and it became evident during our debates at Bombay last time on the dissolution of the Gujrat 
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Itoan Sabha. May l^l yew your comrades and yourself proposed the name for your Sabha, 
‘The Andhra branch of the A.I.K.S.’. But now in your Constitution adopted after Bombay 
and ratified recently^you admit a contrary position, llierefore not only your entire membership 
is illegal and your Constitution inadmissible but your whole provincial organisation on that 
Constitution including its Committees etc. stand disaffiliated to and detached from the A.I.K. 
Sabha, I am constrained to admit and conclude. I did never hope that the Andhra Comrade 
and of whom so much has been highly talked and said would be so careless and unmindful 
of tliis obviously primary thing. Indeed it is shocking to me to write all tliis about those very 
Comrades whom I had admired highly so far. But the duty is the most merciless thing in the 
world. 


Comradely yours 

Signed 
S.S. Saraswati 

N.B. (The above copy has been forwarded to the President, A.I.K.S. for perusal). 

Submitted 

Signed 

2/1/44 



P.C. Joshi to Secretary, Andhra Provincial 
Committee (dt 4.1.1944) (intercepted letter) 


Government of Bengal, Oflice of the D.C.l’. I'Sp. Br.) File No. SK 511/44 
[Bengal State Archives] 


Calcutta Police 

Police Section Intercepted on 5. 1.44 

Patrol Out-post 

Copy of an Eng^h letter (typed) dl/4-1-44 from P.C. Joshi, 249, Bowbazar St., C^. to Secretary 
Andhra Prov. Committee, C.P.I. Govemorpet, Bezwada, intercepted at Bowbazar P.O. on 
5-1-44. 


Com Prasad Rao, . , , , , , .u 

1 have seen the copy of Swamiji’s letter to Andhra K.S. dated 2;>-12-43 wiic e sen o e 

President and which was received here today (3-1-44). I . 

membenship has been rejected on the disturbed in any 

Upset or worry you and the preparations for the Amo sessio 

“‘l don't know Ih. ttetaib of the case from yoor side. 

as possible, 1 wtU see Swmnijl at Bihar shortly “ aiKS ConstnuUon and get as many 

meantime you print membership forms as required by tht 
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members enrolled as possible for 1944. For even if your membership for 1943 be cancelled 
and you do not participate in deliberations of the Bezwada (Swamiji’s decision is not however 
final) session of the AIKS, you must at least be on the roll of KS when the sabha meets. 

As for the other points raised in Swamiji*s letter, these may be discussed later on. 

Lai Salams, 

Sap. P.C. Joshi 
P.S. 

I will leave Calcutta for Bihar on about 12th. See that your answer must reach me before that. 
1 am also sending you a wire to day. 

It seems from Swamiji's letter you have committed a technical error and perhaps that 
[illegible . . . Ed.| Let us know the facts and the real answer to Swamiji’s facts and also the 
line I should take with Swamiji. Please do not get panicky. We can and will raise the matter 
in the CKC to get your membership okayed despite technical flaw. Anyway get ready not 
have any formal representation to the session. 

This does not mean you delay or get less enthusiastic with your preparations for AIKS. 
Carry on as before. 

I. Doc 58 


, Sahajanand Saraswati to* P.C. Joshi (intercepted 

Government of Bengal, Oflice of the D.C.P. (Sp. Br.) File No. SK 511/44 
[Bengal State Archives] 




5. 1.44 

Swami Sahajanand’s official intimation to P.C. Joshi of his unwillingness to continue as General 
Secretary of the A.I.K.S. next year has evoked replies from both Joshi and Bukhari, A.I.C.K.C., 
member, requesting him to reconsider his d&ision and expressing surprise at his continued 
dissatisfaction at the relationship between the C.P.I. and ICS. following the formula ^eed 
upon between the Swami and Sardesai. A separate reliable report discloses that the Swami 
had written of his intentions to Sisir Roy, Secretary Labour Party of India, Calcutta,' who h« 
informed the Swami that his party is in full sympathy with him and the Kis^ Sabha and is 
willing to give their unconditional support in his effort to h^t out this point inside the Kisan 
Sabha. Sisir Roy, on behalf of his party, begs the Swami to remain as ‘guide’, leader and 
inspirer of the fCisans in India’. Sisir intimates that a meeting of the central committee of is 
patty is being held in Calcutta to take up the question of intensifying their work within c 
kisan sabha on the lines suggested by him. 


I . See. Uoc 57 in thi* connection. 
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Proposed Resignation of Sahajanand Saraswati 


Government of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 511/44 
[Bengal State Archives] 


Intelligence Report 

7 7. 7.44 

According to C.B. 12 the report is cfirrcct. Meaiing ol Swanii Sahajanand\s proposed 
resignation from the Kisan Sahha tlic Central C^ommittee sent Srinarayan Jha to Bihar 

to persuade the Swami not to resign assuring him that he would receive tlie fullest support of 
tlie B.P.I. in tlie Kisan Sabha. 1 he Swami wanted to know if they would be able to form a 
majority. 'Fhe B.P.I. has told him that it already fornied a strong minority and it expected to 
form a majority this year by gaining over the IMJ.C. membei-s The Swami was urged to 
withhold his resignation until the B.P.I. gave him a final reply. 

This matter will be taken up by the Central Committee which is still in session in Calcutta 
and it is most likely that the Swami would be given an assurance on the lines indicated above. 

C.24.A. Genl 
Central Intelligence Office 
11.1.1944 

9/1 , Garialiat Road, Ballygunge 
Calcutta, the 11th January 1944 


1. B.P.I. stands ftjr Bolshevik Paity of India . 



Santosh Bhattachaiji to Secretary, Bengal Kisan 
Sabha (dt 19.1.1944) (intercepted letter) 


Government of Bengal, Office of ihc O.C.P. {Sp. Br.) File No. SK 511/44 
{Bengal State Archives] 


English translation of a Bengali letter dated 15^1-44 intercepted at Bow Bazar P G. on 
bearing the postal seal of issue - illegible - from Santosh Battachaiji. Secy. Rajshahi Kishan 
Sabha P.O. Ghoramara^ Dt Rajshahi to the Secy. B.P.K.S. 


I am sending the membership list of the Krishak Samity and money for the rest 
total number of members is 2419. The list of memben> that I have U d a muorl 

which I have received now amounts to 2862 in 194d. In the meantime i^e Khaiuora 

of missing of a Bookport containing counterfoils of cheque and ^ ™^uoU 

Union due to mismanagement of the postal dept. So I am sending the list of 2419. The quota 
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of about 1752 has already been supplied to B.P.K.S. 1 am sending Rs 11 and nine pies on 
account of the 667 members. Out of 2419 members, 406 are fem^e members. Please send 
one thousand receipt books to enlist members as we have got no receipt Bill (on hand). 1 am 
sending the annual report in detail within two days. This time the Conference will be held at 
Khajura on Sunday and Monday probably the 6 and 7th Feb. We arc writing to Gurudas to 
attend the Conference. Please inform if you have got any suggestion to invite members from 
other districts. Also let us know who and how many of you are coming to the Conference. 1 
will communicate to you by the next letter, the exact date of the conference. Please let us 
know your dues to us. Please send if you have got any new book and circulars. 

Please accept Red greeting 

Signed Santosh Bhattacharji 
Secy. Rajshahi of Kisan Sabha 


^ O Bishan Singh (Punjab Kisan Sabha) to the Bengal 
\JO Kisan Sabha (dt 31.1.1944) (intercepted letter) 

Govenunent of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 521/44 
(Bengal State Archives] 

Copy of an Eng. typed letter dt. 31-1-44 bearing the postal seal of issue, Lahore G.P.O. 
dt. 1.2.44 intercepted at Bowbazar P.O. on 4/2/44 from Bishan Singh for Gen. Secy. P.K.S. 114 
Mcleod Road, L^ore to the IVov. Kisan Sabha (Bengal Office), 249, Bowbazar Street, Calcutta. 

Dear Comrade, 

We are holding a Kisan Conference in Multan District, a very fertile canal colony, in the hrait 
of Muslim peasantry. The District is politically backward. So relief work coUld not be organi.sed. 
We are orgwising an exhibition regarding famine in Bengal. I wish you to help us in that 
respect by sending us actual photographs and posters. If you lend us these permanently well 
and good otherwise we will return you the same after the Conference. 


Yours Comradely 
Bishan Singh. 



Police Report on Peasant Movement in Bihar 


Government of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 51 1/44 
[Bengal State Archives] 

According to die report submitted by CB 47 regarding the BPI organisation, $rinarayan Jha 
(ESPI) was sent by die pai^ in 1943 to visit tne party centres In north Bihar. He accordlnpy 
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A «W .poA ,Ho™ O-a. S. ^ ‘ 

If u i! . "“P P®““‘ with all earnestness and (hat the 

party haa b.a„ ,tt,vu,g u, ge. te peaaan, «c„g,*ad by Ae ftovin J ^ ^ 


Signed Dutt 
31.1.44. 


1. Ex Security Prisoner. 

2 . Bolshavik Party of India. 



Circular sent by Bengal branch of CPI 
(intercepted letter) 


Government of Bengal. Office of the D.C.P. (Sp. Br.) File No. SK 511/44 
(Bengal State Archives] 


P.C. Circular No. 4/44 

To AU D.Cs. Calcutta 31- 1-44 

Dear Comrade 

The Dist. Kisan Conference are going to be held .oon. There, amongst other business, you 
are to evolve out your suggestions for the Presidentship of the A.I.K.S. and the Presidium of 
the BPKS. 


For the President of AIKS suggest the name of: 
Swami Sahajananda Saraswati 

For the President of the BPKS, Suggest: 

Gopal Haidar 
Abdulla Rasul 

Manindra Singh (Mymensingh) 


Prov. Headquarters, 
Beng Com., 
CPI 

249 Bowbazar Street 
Calcutta 


<». fl* •«> 
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fZfZ Abdulla Rasul (BPKS) to Secretary, Krishak 
vJvl Samity, Mymensingh (intercepted letter) 

Government of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 556/44 
(Bengal State Archives] 


Indian Censorship 


Dated Place Mymensingh Date 7/J/44 I^tter/Telegram-Date nil 


Secret 

Terminal 


From 

Abdulla Rasul 

Bengal Provincial Krishak Sabha 

Bowbazar Street 

Calcutta 

References 

Postmark Illegible 
and date 31-1-44 
NIL 

_ I ^guage-Benffd i ' 

1 )8(6), S.P. My mensing h (2), Fi le (2 ) 

Krishak Sabha Activities: 


To 

Secretary Dist. 

Krishak Samity 
Sutarpatty Road 
Mymensingh 

ORIGINAL: Released 


Circular No. 10 

Election of delegates to the Bengal Provincial Krishak Conference and election of members 
for the Bengal Provincial Committee. 

1) The seventh session of the Bengal Provincial Krishak Conference will be held this year 
at 'Fhakurgaon in the district of Dinajpur*. Tlie quota of delegates to the Provincial Conference, 
and that of representatives from each district for election to the Bengal Provincial Committee 
for the new year are shown in the chart^ appended herewith. This election shall be conducted 
in accordance with the provisions made in the new Constitution and Rules published in July, 
1943 by the Bengal Provincial Krishak Sabha. 'Fhe date of election and the list of names of 
the delegates and the members of the Provincial Committee must be communicated to the 
Provincial Office in obedience to the directions given in the organisation letter Nos 7 & 8 . 
The second column on the eighth page of the organisation letter No. 8 regarding the election 
of the Provincial Krishak Committee, shall be read after necessary correction, as follows: 

Read 'shall be finished by the 12th February* 

in place of 

'Shall be finished by the 10th February*. 
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Febn.a.y Md -Ae raulB 

of delegates to the Provincial Conferenrp will k,ij /l wv l f* , eiecuon 

•II u fu D ■ . t '-ymerence will be held on the 0th February, and die results 

will reach the Provincial Office by the Pith February. ^ 

Tlic total number of primary members in Bengal for the election of delegates to the 

"t Th ^ f'™ c«...c,|u™dy one delegae .Ml b/cloced per 

■wo hundred members from eaeh drurfcl It Inu „,n been pmuible for Ab olbee to alio. Ae 

exact number ofdelep.es hom each district as the list showing the nnmber ol memhers union 
by union, from each Astnct has not reached Als onite. So Ae number of del, gales actually 
elected may exceed by one or two the quota fixed according to the rules governing the 
constitution. ** 

2. The quota of delegates to the All India Krishak Conference from each district has been 
allotted in the chart given in the reverse. I he date of election is February 10, and the date 
by which the results shall reach the Provincial otfice is Feb.H. Ibis quota has been fixed in 
proportion to that submitted to the All India Krishak Sabha by the Provincial Sabha. 

3. .Watch must be kept over die election of delegates to the Provincial Conference, and to 
die All India Conference by the peasantry', v-igilant eyes should be kept open so that the 
delegates to the Provincial Conference belong to die body of culUvators, ardent and vigilant 
workers and peasant comrades shall have to be deputed in large numbers to the All India 
Conference to be held at Bezwada during the period beginning from the I2th March, and 
ending on the 1.5th March. It is likely that the Provincial Sabha will, if possible, bear the 
expenses of passage of such peasant delegates. But it must be remembered that the financial 
posiUon of the Krishak jSabha is not good. So it is expected that the disU-icts themselves should 
shoulder the burden of these expenses as far as possible. Bezwada is in Madras and the 
expenses for the double journey to and from this place are Rs (iO approximately. 'ITie time 
of departure of the delegates from Calcutta sha!- he notified hereafter. 

4. Directions had been previously issued tluovgh the organisation letter N. 7' to finish the 
'lliakurgaon Provincial Conference and the election of the ‘President’s Council’ of the new 
IVovincial Krishak Committee by the 31st January. But considering that the election may not 
be completed by that date owing to the present situation, the last date of election of ihe 
‘Presidents Council’ has been extended to the 10th February. Ihe names of the members of 
the ‘President Council’ must reach die Provincial Office by the 12th February'. 

5. The District Krishak SamiUes are hereby directed to the effect that delegate fees @ two 
annas' for each delegate to the Provincial Conference imd eight annas for reach delegates to 
the All India Conference, must be remitted to the office of the Bengal Provincial Sabha 
immediately after the election of c legates to the Provincial Conference and to the All India 
Conference. The delegates shall not be entitled to take part in the election of the President 
of the All India Conference until and unless their fees have been credited to their account. 


Signed 

Captain 


0.0. Special Censor Station, Mymensingh 


office of the O.C. Censor Station 
Calcutta, dated 14ih February 1944 
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Chief Censor — India 
New Delhi 

D.C. of Police, Special Branch 
Calcutta 

Copy of submission slip No. ICY/1 585/55/20 dated 7/^44 forwarded for information. 


Signed 

Captain 

for Senior Censor — Calcutta 

I. 'Die conference actually took place in Fhulaban in the same distiict, according to the account given 

in Abdulla Rasul's Krishak Sabhat Ittkas (in Bengali) p. 144. |Scc also Doc 74 below - Kd.| 

2,3 & 4. Not printed. 



Extracts from Fortnightly Report from Madras for 
the first half of February 1944 


File No. - Home Poll (I) 

(NAIJ 


Kisan Sabha Meeting 

At Nidubroiu' there was a meeting of followers ofN.G.Ranga where a resolution was passed 
protesting against the ban on National Youth Leagues. The Tamil Nadu Kisan Sabha held a 
meeting in Madras. The third Andhra Provincial Radical Democratic Part)' Conference was 
held in Guntur on the 12th and 13th of February and the Kasargod Kisan Conference was 
held on the 29th January Kanivellur in Malabar District. Dange, President of the All India 
Trade Union Congress spoke at a Labour Conference at Mangalore. 

t . A town in Andhra Pradesh 



Extracts from Fortnightly Report from Madras for 
the second half of February 1944 — Kisan Sabha 
Meeting at Bezwada 


FUe No. 1^1944 - Home PoU (I) 
(NAIj 


The most widely published Communist activity of the fortnight under review however, 
the question of the holding of the All India Kisan Conference at Bezwada between the 12 
and 18th of March. The holding of this Conference is viewed with some misgiving. In view 
of die present policy towards Communists, it is not desired to ban It, but the fact remains a 
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the Kuan leader e 2 )ect an attendance of 1,()0,000 people though the figure seem rather 
opfimutfic and Aat the gathering of such a concourse in presenftimes raises 
transport and of food which are not easy to solve. I'here £ the further fact thi the Kistna 
Dismet Ryots Association, a rival organisation wants to hold a Provincial gathering at Bezwada 
on die same days, and there is more than a little risk of a clash. For the present, fn pursuance 
of the ordina^ policy of trying to restrict travelling by train to fairs and festivals as was done 
in the case of the festivds at Chidambaram, Srirangam and Karamadai an o.der has been 
issued empowering the Railway authorities to decline to sell tickets on those days to Bezwada 
or to stations within 30 mills of it, to persons who cannot satisfy them that the\ are travelling 
on business unconnected with the Conference. The Kisan leader has assured the Chief Advisei 
that he was issued strict instructions that all those who come to the Conference from Kistna 
and Guntur should come by road and that he expects only about 300 persons from distant 
places. Local officials have also been given instructions to watch tlie situation very carefully 
and to repress any possible oul-buret of disorder. 



Extracts from Fortnightly Report from Bihar for the 
second half of February 1944 


File No. l«y2/44 - Home Poll (I) 
(NAIj 


Kisan Sabha — Swami Sahajnand has recently been informed of the Madras Government’s 
ban on the All India Kisan Sabha Conference at Bezwada, ostensibly on the ground of Railway 
restrictions, but the Sabha believes u to be due the influence of the local Hindu Mahasabha 
and 2^amindars. A prominent member of the Sabha, who has been touring in Monghyr, one 
of the strongholds of the Sabha, is reported to have expressed great disappointment at the 
apathy of the local leaders and he ascribes this to the fact that every one is prosperous as the 
result of the boom in grain, and therefore absorbed in their selfish interest 



Extracts from Fortnightly Report from Orissa for 
the second half of February 1944 


FUe No. 181/2/44 - Home Poll (I) 
(NAIJ 


Communists: Activity is reported to have centreed round enrolUng ^emben for the IGsim 
Sabha. This was met with a fair amount of success at the beginning through the « 
simple expedient of telling the villagers tliat all those who possesse o^ ^.h^c*!irp.ndacious 

receipts would be eligible for an issue of free cloth in the near Alleirations have 

propaganda was exiwsed the popularity of these workers naturaUy faded. Allegations have 

L Jng-ssman have been 

the Jail from Congress Socialist leaders, and arc preparing to revive p gn 
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when they are released. This information from Communist sources is accepted with reserve, 
as it is thought that it may be propaganda to enable them to gain kudos by professing to win 
over persons said to have been affected by this training. 



Report from Bimal Sen to the Secretary B.P.K.S 
(intercepted letter) 


Government of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 556/44 
(Bengal State Archives] 


Indian Censorship 


Intercepted Place-Chittagong Date 23-2-44 I,etter Dl. 18-2-44 


Secret 

Terminal 


From 

Btmal Sen 
Chitta^. >ng 


To 

Tlic Sccy., B.P.K.S. 

249 Bowbazar Street 
B.P.K.S. Office. Calcutta 


CENSORSHIP INFORMATION FOR OFRCIAL USE ONLY; SOURCE AND CONFENTS NO I' 
TO BE DISCLOSED WTrHOUT PRIOR PERMISSION CHIFJ" CENSOR, INDIA. TO ANY PER 
SON EXCEPT TO AN OmCIAI, (NOT BEING A PARTY RFJ*ERRED TO IN IHIS SUBMISSION 
SLIP WHO REQUIRES TO HAVE SUCH INFORMA RON FOR OETICIAL PURPOSES. 


LETTER: 


Kisan Sabha Activities 
Chittagong District Kisan Conference 

‘The 4th Session of the District Kisan Conference was held on the 7th and the 8th February 
at the village Dewanpur in the Union of Quepara with Comrade Manoranjan Sen in the Chair. 
'ITirec hundred peasant delegates attended the session on the 7th Febraury. 'Fhe delegates 
from Kiitubdia, Barakhine, Satkania, Baranu, Mireswar, Kumira and other villages attended 
the delegates meeting. They covered a distance of about 20/25 miles on foot preaching die 
object of the Kisan Conference to the villages they passed through. 

On the following day at least 5000 peasants both male and female assembled in the open 
session In one comer of the Pandal pictures were exhibited. One thousand male and female 
peasants and the middle class people from Khandakia, Biaspur, Kelishar, Rattnpur, Dhalghat 
and other Unions in a procession went to attend the session. Comrade Bankim Sen hoisted the 
flag. Comrade Ranadhir Das Gupta* moved a political resolution and submflted the annual 
report for the year. The President read aloud the message from Rafrque Ahm^d Siddique, the 
President of the League wishing every success to the session. Messages of congratulations were 
received from District Communist party, Nan Samily, Students’ Federation and A.R.P- Comrade 
Bimal Sen, Abdul Sattar, Abdul Karim delivered speeches on the constructive programme o 
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OTce be bwnched’^SlhrhS'^OT'I^d ““‘u® ' r** “ 

5 crares m«mds of rice iom IhThortllbMhr"’ Z ^ '» 

the towns and demanding introduction of latiomno ”""“"8 of the rationing system in 

at once be fonned to avert the reSon p T ““ P’"*' 

Aaad mwl Ananta and Gancsh.rtre 

A committee of village poets has bccTS A be mleascd. 

been formed, with Abdul .Sattar, the peasant leader conunittee^for the conung year has 
Secretary. 'A p«>ples drama" on Ae fcTtlii^ “ 
of Babu D^n Sen^A few -Farmed dances" and a dai.ee named ‘Hte's 

stag^ under Ure drmetion of Nani Mitra. Fan, Barua and Ramesh Shil, throul *eh 
■Kabigans m^ the audience for launching "grow more fotnl campaign", and antih^tae 
"ve •"<! agrtMon for Ore unity. Comrade Ra„dhir"s appeal for L^nd of dre Peasai 
Comrmttee tnet rv^ a qurck response. On die -pot a sum of Rs in cash and a gold 
ear-ring and I bangle were collected^The KM Commidee has been fomred wid. Ramesh Shil, 
Haday^ Khan and Fani Baura as office bearers. 


N.B. Details will follow. As die report of Kisan Conference has not yet been published in the 
Janayuddha we are sending it again. Hoping that Kisan .Sabha would look to the matter. You 
certainly appreciate the importance for bringing this into the lime-light. 

Copies of resolutions and detailed r-ports are sent herewith', llie Conference has suggested 
the names of; 


1. Swami Sahajananda as the President of A.I.K.sS. 

2. Abdulla Rasul, Mani Sing and Gopal Haidar as the President of B.P.K.S. 

1. Delegates for B.P.K.S. 

Sukhendu Dastidar, Ranadhir Das Gupta Bimal b ii, Chittapriya Das, Sukujar Datta, Hashi 
Dutt, Bankim Sen, Deben Sikdar, Abdul Sattar. Suren Dey, Sudhangshu Dutt, Priyadarshi 
Barua Manirullah, Faroque Ahmed, Chandi Tripura, Nagendra Dey, Ardhendu Datta Umesh 
Das, Dhiren Shil, Chittaranjan Das, Hanhar Mallick, Probhat Sen, Saheb Meah, Arati Das, 
Madhab Mazumdar, Jogendra Saha Abubakar Siddique, Jasoda Talukdar, Harisohan Das, 
Nawab Mesh, Amar Sen, Jiban Das. 

The peasant working Committee have been formed with tlie following workers. 


1. 

Bimal Sen Secretary 

13. 

Jogendra Saha 

2. 

Abdul Sattar President 

14. 

Probhat Sen 

3. 

Sukhendu Dastidar — Asst. Secivtaiy 

15. 

Jiban Das 

4. 

Abubakkar Siddique 

IG. 

Chittaranjan Das 

5. 

Manirullah 

17. 

Ardhendu Datta 

6. 

Madhab Mazumdar 

18 

Chittapriya Das 

7. 

Suren Dey 

19. 

Abdul Aziz 

8. 

Ali Ahmed 

20. 

Sukumar Datta 

9. 

Mansur Ahmed 

21. 

Umesh Das 

10. 

Abdul Salim 

22. 

Harimohan Das 

11. 

Ranadhir Das Gupta 

23. 

Sibcharan Das 

12. 

Jasoda Talukdar 

24. 

Deben Sikdar 



25. 

Ramani Das 
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Members of the Provincial Kisan Sabka 


1. Randhir Das Gupta 

2. Bimal Sen 

3. 

Abdul Sattar 

Delegates for A.I.K.S. 

1. Ranadhir Das Gupta 

8. 

Umesh das 

2. Bimal Sen 

9. 

Sukumar Datta 

3. Abdul Sattar 

10. 

Pravat Sen 

4. Sukhendu Dastidar 

11. 

Arab Das 

5. Suren Dey 

12. 

Purendu Kanungoe 

6. Brajen Das 

13. 

Dhirendra Shil 

7. Deben Sikdar 

14. 

Bankim Sen 


Signed 
(R.S. Gill) 

Office of the O.C. Censor Station 
Calcutta, dated 1st March 1944 

Chief Censor — India 
New Delhi 

D.C. of Police, Special Branch 
Calcutta 

Officer Commanding 
Bengal Intelligence Dept 

Signed 

B.T.H. Wamor, CapL 

Captain for Senior Censor — Calcutta 

1 Not printed. 



N. Prasada Rao to Bankim Mukheiji 
(intercepted letter) 


Government of Bengal, Ofi&ce of the D.C P. (Sp. Br.) File No, SK 556/14 
(Bengal State Archives] 


Copy of an English letter dated 25-2-44 intercepted in Bow Bazar P.O. on 2B-2-44. 

From N. Prasada Rao, Secy, Reception Committee, Bezwada (8th Annual Setfion — All India 
Kisan Saba). 

To Com. Bankim Mukheijee, President, All India Kisan Sabha, C/o Bengal Plrovincial Kisan 
Sabha, 249, Bow Bazar St 

Dear Comrade, 

1 am herewith sending you the programme paper and there in you will find fliat you haw to 
hoist the flag. We have taken the liberty of publishing this having in view last years’ precedent 
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Last year at Bakhna Com. Indulal Yacrnii, ii.-> , . • i. . . 

we have announced you to hoist the flair 1 ren ^ the red flag. Thus 

Ranga group is attempting armthSl3^^^^ k -'»«• 

a rival district Ryot AssociaUon in Kistna tr, create cnn7 they have started 

appealed to the kisan not to give funds or attend the r T u* ^ hey have 

^'-sht or anoth;: i::^z 

sponsored A.I.ICS. Conference. Now\hel^have realL^^^^^ -^7^^ 

^ 11 ^ J J VI » y too IS futile. So far, about 1<S 20 000 

are collected imd whole villages are going l„ attend the Conference. Also peasants’ are 

commg forward to help the recepUon Committee witlr all sorts of materials like palm leaves 
chutms. ^annd etc. So this unnerved the Ranga group and hostile Congressmen. So as a 
last resort, they reorganised the Andhra Provincial Ryots AssociaUon, dissolved last year as 
in circumstances necessitated such reorganisaUon ;uid decided to hold the Andhra Provincial 
Ryots Conference at Bezwada on March Uth and 15th 1914. But this too is cutUng no ice. 
llie people have understood this game of disruption. They could not get a single pic for their 
conference so far from hosUle centres. Now Newspaper reports say that their conference was 
banned .by the Govt. 


Anyhow they will try their utmost to t reate mischief. We arc ready for all eventualities; 
get assurances of provincial govt, that our conference will not be interferred with. We are 
guarding the pandals at and are rallying (ntM) volunteers at the Confemce time. Besides all 
this we have the masses bcliind us. Evciywhere we arc getting tremendous response 

Will it be possible for you to come here for a tour of a few days in some centres. We will 
arrange all transport facilities, engage a touring car. It would be enough if you come by third 
night so tliat you can tour from 4th to 8th and attend the CKC meeting on 9th. Pleasv. intimate 
us soon. 


Yours fralesnally, 

Prasada Rao 
Secretary 


^ O Elxtracts from Fortinightly Report from Madras for 
/ ^3 the first half of March 1944 

File No. 16^/1944 - Home Poll fl) 

[NAI] 


Communists: Communist activity this fortnight has been centred round die All India Kisan 
Confemce at Bezwada. The controversy aroused by the Government’s ban on travelling by 
railway within 30 miles has already been referred to in my last report. There had been no 
further development in this direction and as a matter of fact the District Magistrate 
similar reslrictions on bus travel. The whole idea was to prevent the imposition of further 
strain on the ndlway by making it as dfficult as possible for persons to travel by tram to the 
Conference. The majority of those who attended the Conference must have come on foot or 
by bullock cart but no official report has been received yet ITie Conference was opene on 



2156 Towards Freedom: 1943-1944 


the and after preliminaiy meetings by the subjects Committee; the open sessions were 
held on the 14th and 15th. In addition to the President, Swami Sahajanand Saraswati a number 
of prominent communist leaders of this Presidency as well as people from outside like P.C. 
Joshi attended. Communists have been making great play with the fact that the Conference 
was not a 'Communist’ one but an All India Kisan affair. But as a matter of fact it seems to 
have been dominated mainly by communist elements. Full reports of the speeches made arc 
not yet available but from news-paper reports, it is seen that the usual demands for a National 
Government and release of Congress leaders were made and Mr Joshi is reported to have 
stated that the Communists are earning out the Congress programme. A number of other 
subjects such as food production, Peasants’ rights, Hindu Muslim unity etc., were also discussed. 

The District Magistrate and the District Superintendent of Police, camped at Bezwada witli 
a posse of resen^e police but fortunately the rival 'Rangites* made no attempt to intertcre with 
the Conference. 

Communists were active not only in Kistna and surrounding districts but throughout the 
Presidency in ‘netting’ in people to attend the Conference. Reports show that local communists 
from as far away as South Canara attended the Sessions. Rangites though they were not active 
in Be/w'ada, held a counter Ryots conference in Guntur on lO-;^--^)*^ which was opened b\ 
Mrs N.G. Ranga. Speeches were made urging the people not to attend tlie Bezwada Conference. 



Extracts from Fortnightly Report from Bengal for 
the first half of March 1944 


FUe No. l8/:Viy4*t - Home Poll (I) 
(NAIJ 


Tlic seventh session of the Bengal Provincial Krishak Conference w'as held at Phulbari in 
Dinajpur between the 2flth February and the 3rd March and wjls attended by about ten 
thousand persons. The main subject discussed was the food situatin and the means to avori 
another crisis. District Krishak Conferences were also held in Malda, Fippera and Jalpaiguri. 
A Paki.stan Conference attended by about five thousand persons was held in Rajshahi. 



Extracts from Fortnightly Report from Punjab for 
the first half of March 1944 


File No. - Home PoU (I) 

|NAIj 


At a meeting of delegates to the Provincial Kisan Sabha held to elect new Office bearers at 
the end of February in the house of the president of the Punjab Congress Working Committee, 
Mian litikhar-ud-Din, MLA,* now in detention, the opportunity was taken to Review the years 
work. It was decided to maintain the division of the Punjab into three zones and to concentrate 
on the development of the Eastern and Western zones which were admitted ito be backwar 
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in membeiship. but the year’s working balance showcd^ihXT Sabh^ i^'f 
porting. Various resolutions were passed demanding, among others, the rell^oS 

Sabha into the strengthening of its position tl, rough agitation a^inst authority 



Extract from Fortnightly Report from Bihar for the 
first half of March 1944 


File No, 18^/44 - Home Poll (I) 
|NAI] 


Kisan Sabha: Swaini Sahajanand left for Madras on the .Sth March. Communists working within 
the Sabha are extremely critical of the Swami and consider that he is demoralized and is 
demoralizing his followers. At the meeting of tlic All India Kisan Sabha held at Patna on the 
‘2bth February, he is reported to have said that it was imperative to light Government somewhere 
on some issue, preferably on tlie cane question or over the Defence Savings Drive. At the 
Patna meeting he received no respo'.se when he asked for volunteers to follow him to jail. 



Extracts from Fortnightly Report from Special Press 
Adviser Delhi, for the tirst half of March 1944 


File No. 181^2/44 - Home PoU (I) 
[NAI] 


Fhc nationalist papers strongly criticised the order of the Madras Government stopping the 
sale of tickets to persons proceedings to Bezwada for joining the All India Kisan Conference, 
riiey considered it a gross interference with individual liberty. In their opinion, instead of 
putting obstacles in a round about manner, tlio Government should have straight away banned 
the Kisan Conference. 


^ Extracts from Fortnightly Report from Bihar for the 
t second half of March 1944 

File No. - Home Poll (I) 

INAI] 


Kmn Sabha; Reports seem to indicate that the Communists regard Je 

as a triumph for Aeir own party. TTiey consider that the Swann’s Presidential address was 
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unconvincing and that he attempted to adopt a dictatorial attitude without success. Joshi was 
acclaimed as the future Lenin of India. There were no particular reports about the activity of 
the Kisan Sabha in die province during die fortnight 



Assistant to the Inspector of Police, NWFP, to 
Deputy Commissioner of Police, Calcutta 
(reg. one Umar Faruq) 


Government of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 511/44 
[Bengal State Archives] 


Secret 

From 

The Asstt. to the Inspr. Genl. of Police 
C.I.D., N.W.F. Province. 

To 

The Deputy Commissioner of Police, 

Special Branch,Calcutta 

No. ;f55Jfij/SB dated Peshawar the 28-3- 1944 


Memorandum 

Umar Faruq, a prominent kisan worker of District Hazara, N.W.F.P. left for Rawalpindi on 
29-2-44, enroute to Calcutta. It is reported that he will visit the All India Labour Party oflice 
in Calcutta and meet Sisir Roy, General Secretary of the Party as well as Nripen Ghosh, Kamal 
.Sarkar and Abdur Rehman, who were until recendy working at Shinkiari, District Hazara, but 
were exiemed from this Province. Umar Faruq is expected to attend the All India Kisan Sabha 
meeting at Bezwada, Andhra District too. 

Will you please let me have a short note on his activities during his stay there. 

for Asstt to the I.G., of Police, 
C.I.D.N.W.F. Province 



Extracts from Fortnightly Report from Bengal for 
the first half of April 1944 


File No. 18^4/44 - Home Poll (I) 
(NAIj 


Krishak conferences %vere held in Mymensingh, Dacca and Murshidabad diitricts towards Ae 
end of March, the attendance varying from 400 to 1,000. The conferences ui|;ed the extension 
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ot . nauonj Go»ernm.„l. In Munihidabad d,c nnluca,.,. of rente w» also nrgcd and speeches 
were made against hoarders and profiteers. ° ^ 



Extracts from Fortnightly Report from Bihar for the 
first half of April 1944 


File No. 18/4/44 - Home Foil (I) 
[NAI] 


CjOnitiiuut^t-i' The Oommuiiists are said to be criticising OovcmiTicnl for exercising undue 
pressure in the savings drive. At a nieeUng about food in Bhagalpur, they blamed the hoa^aers 
for the present situation, but also considered that (JovernmeiU was largely responsible. Tension 
between the C.F.I. and the Kisan Sabha appears to have increased and Jamuna Kaijce has 
been accused of accepting a subsid) from Government. 



Extracts from Fortnightly Report from Orissa for 
the first half of April I9 i4 


File No. l(y4/44 - Home Poll (1) 
|NAI) 


Communists: Since the Bezwada session, the local Communists party has decided to organise 
the Kisan Sabha on a stronger basis and it seems that their present activities will be moie in 
tlie direction of organisation of the peasants than purely Communist propaganda. Recently, 
however, their activity was devoted exclusively to Congress propaganda directed against 
candidates of the Swaraj Party in the recent District Bo . d elecUons. Ihey still urge the release 
the Congress leaders and unity oetween political parlies in order to establish Coalition 

Ministries in the provinces. 


<«- 4 * ^ 
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Intelligence Report on AIKS (dt 6.4.1944) 

Government of Bengal, Office of the D.C.P. (Sp. Br.) File No, SK 511/44 
(Bengal State Archives] 

1. A.I.K.S. T.F 19 reports on 28th March that according to Kamal Sarkar* who attended the 
A.I K.S. Conference at Bezwada, Madras Pre-sy on 1 7th March, Swami Sahajananda is against 
.the People War theory and also does not like a member of the K.S. to owe allegiance to any 
other political party. He will expel all such members. 

^ Extracts from Fortnighdy Report from Madras for 

• the second half of April 1944 

File No. 18/4/44 - Home Poll (I) 

(NAI) 

Communist activit)' among kisans has also been fairly intense, following the fillip recently 
giv en by the All India Kisan Conference at Bezwada. A 'Famil Nadu Kisan Conference is 
proposed to be held at Mannargudi in the Tanjore district where there is already some tension 
between the landlords and tenants. At Kerala Kisan Conference was proposed to be held also 
near the borders of Cochin State. The Cochin authorities protested to the Government that 
this would lead to trouble among workers in the state and the Government have accordingly 
prohibited the holding of the Conference within 20 miles of the border and have also asked 
the District Magistrate to give a warning to the organizers to avoid any attacks on either this 
ciovemment or the state authorities. 

Congress sympathisers and Rangites have re-acted to communist activity by increasing their 
own efforts to win over the Kisans. Rangites Ryots’ Associations have been formed in Guntur 
and Chittoor and a Congress Kisan organisation in Malabar district. "Fhe communists however 
have much better organisation and probably larger funds and it seems doubtful whether the 
opposing parties would be able to make any substantial headway against them. 

, Extracts from Fortnightly Report from Orissa for 

• the second half of April 1944 

File No. 18/4/44 - Home Poll (I) 

|NA1| 

Communists: 'flie Communists are actively enlisting memben for the Kisan Sanghs at Cutta^, 
and they are said to be engaged in propaganda against the Savings Drive. At Puri, the 
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Extracts from Fortnightly Report from Madras for 
the first half of May 1944 


File No. 18/5/44 - Home Ptill (1) 
[NAI] 


In Madras City they (communists) continue their vendetta against the Madras Labour Union 
and they have formed an organisation Comm Uee witli the object of wresting power from the 
present leaders of the Union. In Malabar and 1 anjore they have been busy with Kisaii 
Conferences. In the first district the holding of the conference near tlie borders of Cochin was 
prohibited whereupon they shifted the venue to Calicut. It lasted for only one day and passed 
off quite peacefully. In 'Lanjore the Conference wa.s presided over by Mr S.V. Parlaker/ 
M.L.A., of Bombay and was attended by about 5,(K)() peasants. Fhe usual resolutions expressing 
concern over the Bengal famine and asking for relief for the same, and urging the Government 
to release the Congress leaders to meet the Japanese-Fascist menace, were passed. As 
mentioned in my last fortnightly report there has been some tension in this area between 
agricultural labourers and tlieir landlords. But the Conference has not been followed by any 
immediate repercussion. 

Congress leaders arc growing increasingly dous of the influence of the Communist Party 
and in Malabar they have started lorniing Coiv'/:ss Kisan Committees and political suffer’s 
leagues as counter organizations. In the I'elugu districts there is already the Rangaite Associa- 
tions but no particular activity of the party has been reported this fortnight. 


Extracts from Fortnightly Report from Bombay for 
C/ / the first half of May 1944 


File No. 18/5/44 - Home Poll (1) 
[NAIj 


On 1 1th May 1944 about fifty persons anned witli guns and ‘dharias’ entered a village 

(Sarbhan) In Broach and Panch Mahals District, belaboured the village policeman, broke open 

the Cooperative Society’s shop, looted tins containing kerosene oil an set irc to ovemmen 

grain depot The. damage is estimated Rs Ui.lKX). 1 he motive for t is outrage is 

Circle Inspector and an Assistant Rural Development Inspector who 

night at a village in Belgaum District in connection with the gram puic .is 

atucked by aTanned Lg with the object of obtaining the cash trough the Ordc 

InilMctor L Ihe purclu.^ of gmin. As ll.e gaoRslcs did »ol find 

>h.y bekboured Mn> »d his compuUon and asked diem lo tesigu then posls. Some saboteu 



2162 Towards Fresdom: 1943- 1944 


burnt the records of six villages in Beigaum District and took away land revenue amoun ting 
to Rs 300. In Bijapur District the land revenue remittance amounting to 1,062 was boted. 
Some persons entered the house of the Police Patel of a village in Dharwar District after 
midnight, assaulted him and decamped with gold and silver ornaments. 



Extracts from Fortnightly Report from Bihar for the 
first half of May 1944 


File No. 1^5/44 - Home PoU (I) 
(NAI] 


Kisan Sabha — There is reason to think that the quarrel between Swam! Sahajanand and the 
Communists has not abated and that the Swami may make an approach to the Congress. 

The adUmsis: There was a mass meeting of aboriginals of a part of the Ranchi district at 
Mandar. The meeting was convened by a Father of the Roman Catholic Mission and was 
presided over by the Deputy Commissioner. About 800 of the aboriginals attended. The main 
object of the meeting %vas to put forward certain fears and grievances about their lands. They 
want mea.sures to be taken, if necessary by amending the Chota Nagpur Tenancy Act, to 
prevent their lands from being sold for arrean of rent and, in particular, to safeguard the 
lands of aboriginals who are serving in the Forces. These questions are being further examined 
bv Government 



Extracts from Fortnightly Report from Madras for 
the second half of May 1944 


File No. lfy5/44 - Home Poll (I) 
(NAIj 


Agricultural labour also is becoming restive and is agitating for higher wages. In the Amala- 
puram area in East Godavari, which has been a danger spot this flared into a riot when one 
man was murdered and some were injured. In Mannargudi, after the recent Kiaan Conference 
held there, signs of trouble have begun to appear between labourers and land-owners and in 
some cases tenants refused to take up lands for cultivation except on the promise of better 
terms. From West Godavari comes a report that a labourer, who refused to ^ept work for 
six annas a day was beaten to death. On the whole, however, the labourer ippev to 
a fairly strong position and in some places, for example in portions of Ching^^P^^ ^ ^ 

acute dearth of labour and the Collector reports that he has heard that did wives of local 
landlords are going out themselves to harvest the paddy. 


4 » •«> 
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, Extracts from ForlnighUy Report from Bihar for the 
• second half of May 1944 

File No. 18/5/44 - Home Poll (I) 

(NAI) 



KBan Sabh. - A confemce waa held in Ihc Gaya dial. „„ ihe I31h and 14ih May. The nieeUn. 
had been well advernaed, bnuhe ahendanec waa pnnr, largely owing in d,c mLiage 1 *^* 
hwanu waa Preaideni. He aeema have been nialnly concerned wiih reIhUng ihc 

cha^e dial he i^ on die pay of Gijvcniracnl. He look np a negalive alUlnde abonl the war. 
HiS line was thaa die ki^ would fight under a naUonal Governnicnl, bnl In present condidona 
though they will not obstruct war efforts, they are not going to take up arms. 


Q I . Extracts from Fortnightly Report from Orissa for 
vy -L • the first half of June 1944 

File No. 18/6/44 - Home Poll ( 1 ) 

(NAI) 


5. The Communists: The Communists in several districts continue active propaganda urging 
the release of political prisoners and the opeiJng of grain golas. Fifteen hundred people 
attended the Cuttack District Kisan Conference i'xld under their auspices on the 2nd June 
1944. Some of the speakers alleged that the police had tried to stop people Irom attending 
the conference but when they were asked by a Sub Deputy Magisti atc to give specific 
instances they were unable to do so. Tlic confemce passed resolutions mourning the deatli 
of Mrs Gandhi, Mr Mahadev Desai, and those who died of starvation in 1943; congratulating 
the armies of Russia and China on their heroic fight against tlie enemy (no mention was 
made of the Indian, British or American armies), requesting Mr Gandhi to open negotiation 
with Mr Jinnah; and urging Government to open cheap grain golas. Similar meetings were 
held in Puri, Ganjam and Balasore districts. It is evident that the Communists wish to 
persuade the public that they can solve all pioblem^ of food supply. 


Extracts from Fortnightly Report from U.P. for the 

first half of June 1944 

File No. lS^/44 - Home Poll (1) 

[NAI] 


BtMmlt: Tli«e has bMii a Hull! vaiiahon In Ihe price of fam fo^gtaim. J*'' PJ*'' 
g«nerally remallis u or near Ihe maxlum slahilory price of Rs 10 a maund, whdsl gram and 
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barley are well within the ceilling prices. The arrivals of wheat, however, continue to be very 
disappointing. Arrivals were partially affected by early rain, but the tendency to hold on to 
stocks in the rural areas is becoming increasingly apparent, llie poorness of arrivals has 
naturally adversely affected Government purchases which will now have to continue throughout 
the rains, a season in which at one time it was hoped to avoid buying. 



Extracts from Fortnightly Report from Madras for 
the first half of June 1944 


File No. 18/6/44 - Home Poll (I) 
(N.Alj 


Communists: Communists have been as busy as ever in their attempts to increase their hold 
over labour and to exploit the general economic situation. In Madura and Ramnad they aie 
said to be forming Kisan Sabhas with some amount of success. In the Mannargudi area in 
I’anjore district the Collector reports that tliey have been actively fomenting trouble between 
land owners and their tenants. There have already been minor clashes and the land-owneis 
on their part have started organising tliemselves. 'Hie Collector is Uying to settle the disputr 
which mainly centres around the question of wages, by conciliatory' methods. But if these fails, 
rigorous measures against the local leaders of Kisan sanghams may be necessjiry as oihenvi.se 
a large extent of land is likely to be left uncultivated. In (heir efforts to capture tlie kisan 
organisations, Communists continue to come into conflict with the older pro congress Ryots' 
Associations, w'hich have been formed by N.G. Ranga's followers. In West Godavari a District 
Ryots’ Conference ended in disorder following a clash between the two factions and the 
District Superintendent of Police with a party of Armed Reserve had to intervene. 



Extracts from Fortnightly Report from Bombay for 
the second half of June 1944 


File No. 18^/44 - Home Poll (I) 
(NAI) 


Ktsan Aetteites: ITie First Gujarat khedut Conference was held at Deogadh (Surat) on 7th 
June 1944 under the presidentship of Swami Sahajanand Saraswati. It was, attended by about 
4,(XX) peasants. 'Hie Swami in his presidential speech criticised Government Food Control 
policy which, in his opinion, encouraged the black market and corruption amongst Government 
Servants. Referring to the exploitation of Kisans by Sawkai^ and others, he actvised the Kisans 
‘to unite and use their inherent powers’. Resolutions requesting Government to stop the blac 
market by opening cooperative grain shops and to issue permits for intcrdistrict transport o 
wheat and rice, expressing satisfaction at Mr Gandhi’s release and demanding uncondition 
release of other leaders, were passed at the conference. ... 

... As a result of dispute between the Zamindars and their tenants in Kanphaipura, a 
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village in Kaira District, over the payment of increased land rent, lands have so far remained 
uncultivated. 1 he District Magistrate has served notices on the Zamindars under the Defence 
of India Rules calling on them to show cause why their lands should not be att 4 iched if they 
remained uncultivated. 1 he Zamindars arc reported not to be willing to allow their land to 
be cultivated unless their demands for an increased land rent are met by their tenants. A 
public meeting of Kisans was organised at the village on the lOthJune when Swami Sahajanand 
advised the tenants to resist the demands of the Zamindars and assured them of the support 
of the Kisan Sabha in their hght. The situation is peaceful and is being closely watched. 



Extracts from Fortnightly Report from Bihar for the 
second half of June 1944 


File No. 18/6/44 - Home Poll (I) 
|NAI] 


The Kisan Sabha: llic Bihar Provincial Kisan Conference was held in the Monghyr district 
on June the 17th and 18th. From five to eight thousand people attended it. Swami Sahajanand 
seems to have spoken cautiously in favour of the Congress though he said he had his differences 
with the Congress, but he believed that tlic Congress alone could achieve Indian independence. 
He denied tliat he had supported PakisUin, but said that witliout Hindu-Muslim unity a national 
Government could never be fonned. Karjanand Shai ma said that cooperation between Gandhi 
and Jinnah was what was wanted. He gave some good advice to the audience about combating 
the dacoity menancc. 



Sahajanand Saraswati to A. Rasul (dt 15.7.1944) 
(intercepted letter) 


Government of Bengal, Offtce of the D.C.P. (.Sp. Br.) Me No. SK 51 l/4t 
[Bengal State Archives] 


Settee the 

that the circular No. 5 has not i cached iiie,why ^ . r 

of the same to me. , same But please excuse me if I say 

As regards the House question I am Comrades alone. I was definite at Bezwada 

bluntly that it is merely because of icrtain o yt adamant and did not 

that the office must in no case be kept in Bombay. »‘'2°“rh“a pinched me much 

cam the least for vthat 1 J V Um'e being I decided to keep mam. pen 

and 
came 


at aiiiiuae 

5 the least for what I felt and s;ud ^“p'being I decided to keep mum. Then 

1 1 took it no doubt very seriously thoug ‘ Bombay 'I'hat was Uie second pinch felt 
le almost 3 months* time in locating the office at Bombay. 
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by me and it was simply to express indirectly that pinch that 1 mentioned the effect in my 
first letter written to the Bombay address, but perhaps you took my remarks merely on their 
face value and tried to reply in your letter. Now comes the 3rd stage when you mention the 
'Salami’ etc. In the letter of the 10th you express your resolve to shift the office to some 
suburban place in Bombay. 

Of course you will do whatever you and the rest of the Comrades decide and like. But let 
me make it perfectly clear that it is too much for me now to keep mum and not to disclose 
niy mind even now. I am definitely of the opinion that the office must be shifted to Calcutta 
or a place near Calcutta and in no case it should be allowed to remain at Bombay. It must 
be with the Gen. Sccy. I mention circulars etc must be seen by him before they arc issued. 
He must be in close touch with the office. I see no reason why it should be at Bombay at ail. 
It must be in the centre of the Sabhas* activites. In the matter of the office the feeling of the 
President should be taken into consideration I hold. But so far it has not been done and it is 
no little thing. I maintain you disregarded my feeling rather so far. 

'llien comes die organisation of Karnataka Province. 1 was glad that some one had been 
appointed by the Gen. Secy, for the purpose. But do you remember what our actual practice 
has been so far in such matters? It is the C.K.C. which had so far decided as to who should 
take charge of organisations of a certain area or unit. If the C.K.C. members themselves had 
begun that work and identified themselves with the same, that had been welcomed by (hr 
C.K.C. But all of a sudden I find a new process now. And when I find that Gen. Secy, had 
almost decided the thing at Bezwada itself, my suqirisc knows no limit, because in that case 
he ought to have placed it before the CKC there. He ought to have mentioned at least to me 
tills fact either at Be/wada or afterwards, as we travelled together upto Calcutta after Bezwada. 
Even after that he could have done it only if he had willed. 

I do not know if you have got my letter written on the iith Because in that letter 1 requested 
you to send the address of the comrade in charge of the organisation of Karnataka. As you 
did not send this address and as you wrote the last letter on the l()th, I fear you did not get 
my letter before you dropped yours, llien again I dropped another letter on the 9th. Let me 
hope you have received both of them by now and so you will admit 1 am not slow in writing 
to you. After all I am to lake care of other works and letters too that reach me from Provinces 
and Comrades. 

I have written to you on the 9th reiquestionnaires and you can hope no more from me in 
that connection, unless a complete picture is before me. 

As for the draft constitution,^ I have perused it again and at a lo.ss to understand why so 
detailed a thing has been prepared which to tell you frankly in my opinion cannot really be 
worked in all the provinces. In Bihar we cannot accept and work that detailed thing. I tell 
you. By our experience we have evolved a constitution for us gradually during the last 15 
years and you cannot hope to give it up easily. In this matter it is better to invite first the 
opinion of the Provinces, if you wanted at all to prepare such a draft constitution. I think 
Gopal Babu * has done it with the consent of at least the Bengal Comrades, but you will find 
the rest in this connection in my letter to Gopal Babu whose copy is attached herewith for 
your perusal. 


Vours sincerely, 

Signed Swaml Sahajanand Saraswari 
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Enclosure 

Dear Gopal Babu, 

As desired by you and promised in turn by me to you, I have perused your draft time and 
again given it the thought it rightly deserved. Now I am in a position to express my opinion 
on it, though this opinion is not the last word by me. 

First of all, it appears our approaches to the Kisan Sabha organisation arc o})poscd to each 
other. You know my views regarding tlic same wliich was made out without equivocation at 
Bezwada. And your draft prepared after that and even after my repeated suggesti< .iis to Comrade 
Bankini and prominent C.P. Comrades here and elsewhere as to how best to accommodate 
us all in the constitution, leaves not the least ground to think that you can accommodate us. 
ITiis is my clear reaction after perusing the article 5A (II) and (HI). I cannot be a party to the 
view that the Kisan Sabha is a mere mass organisation of Kisan unity to propagate seriously 
only its social economic and class programme adopted from time to time and its political 
resolution and programme are not equally bi-.Jing on all its members. I cannot really thus be 
a party to turning the political resolution and the sUmd of the Kisan Sabha into a huge force 
with mv eyes wide open. If such resolutions and progi amines are not binding on its membeni 
where is Uie sense in getting them passed by it. Why n..t in that case allow complete autonomy 
U, die Provinces in tlie matter and shut the door of A.I.K.S. for all such things that will at leas 
be t consistent and democratic attitude to adopt and manner to do things. even if ha 
Ich tTracceptable whv not lay it down clearly that A.I.K.S. comprising of al units under 

objection to your drali and I can m ™ waning in adding ‘our union of 

llien again, in the article a tor constitution. So it must be unequivocal; 

democratic states’. It is no restilution • < ^ manner to be found in the 

of course by a resolution of the Sab a you j,, establish socialist state 

note. But when the A.I.l .U C. constituton oo « . ■ proceed on that line? After 

in India, why should we botlier ‘ J the!i objection. l.et the senior 

all the Union of states too is a democratic „„ hurry, 

organisation of the A.I.'r.U C. show us *e wa) ^ 

Our object lays open the door of t ic . a la < difficulties 

of adding the notes to article and the ^ . .xperience and prolonged consideration, 

in the future, 1 am afraid. u was • dopted after much J^Ta^d U seTto provide for, frorn, 
The next point is, your draft contains too dUatis^^ ^ 

the lowest to the top most unit or f .j^not accept it. We have evolved 

workable. Rather it is unworkable, and at leas ' during the last 15 years and 

our provincial constitution on die basis ol tlie e ,ihc these on paper. But it 

we find no reason to change it. U is iice. And it is not necessary for a unitary 

is very difficult to translate them into ac ua ^ constitution does not do it 

constituton to provide for these detmls. 1 am afraid I ctmnot agree 

As regards your suggested difficulties in for th^ 

III Bihar more than Jld becau^ the new executive is formed 

because they constitute the B.P.K.S 
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meeting they cannot but attend. So why not lay down that the delegates from a Province shall 
constitute P.K.S. and the new executive shall be formed in their first meeting as members of 
the P.K.S.? 

And even if you adopt the process you mentioned in your draft which is not practical, I 
am afraid, and try to elect the President, how to elect the A.I.K.S. members from a Province:' 
How will the delegates in different districts elect these membera? 'Fhey are not divided loi 
districts. So all the delegates must assemble at a Provincial centre for this. And if you provide 
for getting nominations, first of all the candidates for the membership of A.I.K.S. and send 
die list to all the districts of these candidates for voting, it will be a lengthy process and will 
create troubles, I fear. 

Similarly why should a Province approach the A.I.K.S. office to fix venue and date for its 
Provincial Conference and why should lower units approach upper units for the same, a', 
provided for in article 4(b). Is it possible? Is it workable? And what is good of it? 

Lasdy after the perusal of the draft and mature consideration, I am inclined to the view 
that perhaps a federal constitution alone may provide us a way out of this problem as we 
now’ can — pull on order any one unit. It pains me to write like this and think like this. But 
it seems there is no other %vav out. 


Sincerely youis, 
Signed Swami Sahajananad Saivtswaii 

1 and 2. Not pnnted. 

Copal Maldar. 

A. Rasul to Baiikim Mukheiji (dt 22.7.1944) 
(intercepted letter) 

Govermnent of Bengal, Office of the D.C.P. {Sp. Br.) File No. SK 511/44 
{Bengal State Archives] 



All India Kisan Sabha 

AfliA ixv RiCM i, of the above Sabha, Bombay in his letter dated 22-7-44 (intercepted on 25-7-41) 
to < r,MRAnr. BANKI.M M.L.A., B.P.K.S., 249, Bowbazar Street, Calcutta says that as the 

draft Constitution' is ready the Sub-Committee and the Central Committee should meet and 
thereaftei the A.I.K.C. meeting may take place. The meetings should begin in the tliird week 
of August either at Allaliabad or lAicknow. This time is selected in view of the Central 
Committee meeting fixed for September and the intention of the Punjab Comrade to hold 
their provincial Kisan Conference in the latter half of September. l”he writer desires that oopai 
BABf’s (Haider) draft should be thoroughly discussed before the meetings ar« commenced. 

Enclosed is also a copy of a letter* sent to .swamiji (saiiajnanda) dated 22-7-44. In it abdi'i ia 
criticises the draft of oopai, babi; (Haidar) and agrees with swamhi that a resolution of the Sabha 
should be binding on all members and units and the phrase ‘Union of Democratic States 
should be omitted firom the draft which should be reduced in length and Amplified by e 
.Sub-Committee. He supplies the address of the Kamatak Comrades as — comrade d. srinivasaiya, 
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121, Sultanpet, Bangalore City and says that c omradl bankim MUiaiKiyi has made a mistake in 
appointing him to organise the Kisans in that province. He has learnt from jAr.Ai ham (sanyasi) 
that at a meeting of the Provincial Frontici Kisan Committee at which the members were in 
violent disagreement, a resolution was passed dissolving the provincial Committee, c’omrahk 
kiujsiiaal khan who was present at the meeting suggested the appointment oi tlie khan sahib 
(ahdur RAHMAN khan) to reorganise the Frontier Kisan Committee. A letter luis been written to 
the khan .sahib for details but no reply has yet been received. 

I and 2. Not printed. 



Extracts from evidence of Mr M.A. Ispahan!, 
before Famine Inquny Commission 17.8.1944 


Nanavati Papers - list of Literature 2.b.l 
[NAI] 


.S' V. Ramamutry . . . What is the nioro sure way <>1 gelling tlie produce, from the producer 
or from tlie merchants? The merchant can dry up if he does not like your price but the 
producer cannot. - In Bengal the producer and the local merchants have got closer tic^ In 
other places the producer has district dealings with the Government revenue department. Here 
the producer has got his local merchant from whom he borrows rnoncy ivhen he wants. Fhey 
arc more closely linked in this province than ani-where else. We should abolish the zammdari 

svstem before we can bring abn t those cr,>;...ioons here. ^ 

' Sir Manual B. Nanavati: Is there any scop, for improvement of this system. - You have 
got to do away with the zamindars and them make it khasmah^. 

Your oxpoLce „f (he to, yenn. I, (ha, (he aamiudar. do "o, c.K.pen. e w«h you? - 
The ramIndU are (he bigger, cuipnir. Even (oday they have go, die biggest stocks and they 

ro^r:r,:::<hT:r‘e^^»a*ethh^^^^ 

this staff for the next procurement. Here wt wi P . ^ bicycle to go round 

The Government sub-inspector should go to a t ^ colossal staff to do this work and 

all the unions. Now there are (lOOO to get physical control of tlie foodgrains. 

it is worth building up in order to enable Government ^ Government 

Chairman: \fter all we have an a Government could 

very largely controlled by the agricuUur c -• ^ q biggest trouble in Bengal 

enLce.Ven if they wish to, to be there betwe^en 

is that no enforcement is ^ ® ^ oil Both have to depend for their votes on the 

the one that in power and the othc Assembly. Under the present system and in 

union membem if they am to Lt enforcemL successful, 

the prevailing condiUons I do not know it we can ma 
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Chairman: Not even in order to save people from dying? — ITiere have been cases here 
during the last famine which were most unfortunate. A whole family of four or five members 
tvere dying of starvation but in the next house they had food for six months but not spare a 
morsel of it This is sometime unheard of but it is none the less true. 

Don’t you think it an exception to the general rule? — No, I do not, I have been touring 
on relief work and on purchase work and 1 found a lot of such unfortunate cases, lliere is 
very* little fellow feeling and sympathy for the neighbour in this country. 

Sir Manila! B. Nanavati Do you mean to say that Bengal cannot help itself? There is no 
genius or statesmanship or political wisdom in the country? — Unfortunately, not, it seems so 
far the present any way. 

Supposing another calamity comes, do you think the same thing will be repeated again? 

— I would not be surprised. 

Then it is nobody’s business in this country? — They will lay all the faults at another’s door. 
No attempts were made to appease it during 1943? — I tliink the newspapers have spoken 
of that in detail. 

Chairman: Do you think if there was a coalition Government, it would improve the situation? 

— Of course, that is a theoretical proposal. I definitely think that they will be able to do the 
thing better than what we were able to do up till now. 

Sir Manila! B. NanavatL Do you think that it is not possible? Do you think that section 93 
should be applied until a strong man comes to take charge of the whole affairs? — When 
there is senous trouble we need a dictator. 

Chairman: 1 think it is all high politics . . . 

Agriculture Income Tax Bill in the B.L.A. 

(extracts from Casey’s Diary dt 17.8.1944) 

R.G. Casey’s Diary, p. 30 
INMMLj 

The Bengal Legislative Council is playing up. Government members apparently refuse to sit 
for the requisite time per day to get the Agricultural income tax bill through. The discipline 
amongst the members of the Government side is negligible. They are out of control. 
H.C.M.blames Sir Bijoy. I told the Ministry this morning (and I’ve repeated it in a letter to 
H.C.M) that the good name of Bengal — and the possibility getting further subventions from 
the Centre rests on getting this Bill through quickly. We can rightly be castigated for not 
bringing the rate of taxation in Bengal more nearly into line with that in other Provinces. 

We (SGB, Jean Begg, etc.) went to a Free French film ‘Paris after dark’ Baux, (French 
Consul General), received me. 



<»• 4 * •«> 
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“I Agriculture Income Tax Bill — Talks with 

X V/ V/ • Nazimuddin and Suhrawardy (extracts from 
Casey’s Diary dt 18.8.1944) 

R,G. Casey’s Diary, p. 31 
(NMMLJ 

Nazimuddin and Suharawardy called to discuss the state of affairs existing in the legislative 
Council over the Agricultural Income tax Bill, which is dragging badly. I told them that 1 was 
very dissatisfied with the position - which was becoming a replay of the situation in the 
Assembly, by reason of the Government not being able to get Government business done. I 
said that much more than the mere passing of the Bill was concerned. We were pledged to 
the Government of India to increase our rates of taxation and this was coming about very 
tardily and reluctantly, and would have a bad affect on the state of mind of the Government 
of India and of other Provinces, vis-a-vis Bengal. If, as looked probable, we did not get the 
Bill enacted In time to collect this year’s revenue, it would very adversely affect our chances 
of getting further subventions from the Centre, which 1 had looked forward to getting It would 
also reart unfavourably on our ability to get more foodgrains next year from the rest of India 
lleTJcd if 1 would »o Sir BIjoy (teideo. of d.c Coundl) - »d he ^ 

in I rented my point of view to him. He expressed himself as quite unable to get the B 
ft, ,..ah before the Ramzan - and the Puja holidays follow straight on after Ramzan - which 

r r - r ? rh“di 

““rwiSnTe^yre .Uf - Oem^Wr^ 

1 rv 1 A. Rasul to Bankim Mukheijl 
1 U 1 1 (intercepte ' letter) (18.8.1944) 

_ f .t ri C P /So Br 1 File No. SK 51 1/44 
Govt of Bengal, Office of the D.C.l . (op. ■) 

[Bengal State Archives) 

All India Kisan Sabha 

. U- Utter dated 18-8-44 (intercepted on 

M.A. Rasul, Dargah Road, Provincial Kishan Sabha, 249, Bowbazar 

20-S-U) to Comrade Bankim Mukh^i. ^ J constitution' (undefined) h^ been 

Street, Calcutta enquires if a copy of Ae be clarified by 

despatched to Swamiji (Sahaj janjmd^ des ^ „uch in 

discussion at a meeting. Regarding 
favour of it 
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In an enclosure^ to Rasul from Swamiji the latter wants to know if the comrades of the 
C.P.I. belonging to the Kisan Sabha are agreeable to a federal constitution of the Kisan sabha 
and says that it is the only way of coming to an agreement 

In the reply to this letter^ (also enclosed) M.A. Rasul says that meetings of the constitutional 
sub-cummittee. Central Kisan Committee and A.I.K.C. should be called to exchange view- 
points and to come to an agreement on the question of a federal constitution and the dates 
of meetings should fixed as 12th, 14th and 17th September respectively at Lucknow. Finally 
he requests Swamiji to explain the specific character of the changes or additions which arc to 
be introduced in the existing constitution both in its fundamental and technical parts. 


I, Not PHnted. 
2 See Doc 96. 
Sec Doc. 97. 



Extracts from evidence of Dr N. Sanyal, 
Chief Whip of the official Congress party 
and Dr A.C. Ukil before Famine Inquiry 
Commission on 1.9.1944 


Nanavati Papers - Vol. Ill 


Kio. lliere is another interesting thing 1 would like to invite your attention to namely, a study 
by a scholar of the Statistica] Institute and a research scholar of the University of Calcutta 
Mr Ramkrishna Mukheiji* who had made inteasive study of ten villages in Noakhali, voluntarily, 
with a view to find out what social effects this (amine had on that area. The result he has drawn 
up is rather very interesting. It is going to be published shortly in ‘Science and Culture’ next 
month. I have requested liim to re-examine some of his conclusions and he has taken the paper 
back. I have gut here the major conclusions. I admit and I have told him that the data on 
which he draws the conclusions arc meagre and therefore his thesis might be called too bold. 
His conclusions are all the same very interesting. He grouped the population into three classes. 
ITiose who were actually destitutes and who had depended on the gruel kitchens, those who 
were moderately affected and not depending on the gruel kitchens but were receiving dry 
foodstuff by way of relief and those who were not seeking rebef but somehow were carrying 
on. He found that of about KXX) persons studied, 37 per cent, were in class, L 51 per cent in 
class II and only 12 per cent in class III who somehow managed to cany on; He found that 
the effects of the food crisis were immediately reflected in the loss of propesty. The loss of 
property between 1939 to 1943 was in class 1 — 39 per cent, 28 per cent of daps II, only 7 per 
cent of class III. These figures substantially changed in 1943-44, The class If people lost a 
There was practically no loss in class I, because dtey were mostly landless laborers. 

166. There is nothing to show that these villages were typical? — This washne of the worst 
affected areas. 

1 67. Y ou caimot draw general conclusions? — No, not for the whole of Bengd. It is illustra ve 
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of some of the worst affected areas. He said that about 28 per cent of the total pOj['/ulation of 
that section have become totally landless. 4 percent lost homes and land and 1 percent, even 
gave up their dwellings. At tlie present moment 28 per cent were absolutely landless. He 
found from the records of sales and registration tliat ornaments and things like that were sold 
out first, then household utensils then livestock. I'hey tried to cling to livestock till the end, 
and then cultivated land. That is the order of sales. There were more sales effected than 
mortgages. But in the first group there had been a large number of mortgages. In February 
1943, per cent of class I had resorted to mortgages, that is practically the whole population. 

1 ()8. 'Fhis is illustrative ol tliat area.-* ~ yes. Then about 5 per cent, of class I emigrated. 



Extracts from evidence from Mr Somnath 
Lahiri, Mr Bhowaiii Sen and Mr Bhupesh 
Gupta of the Communist party before the 
Famine Inquiry Commission on 2.9.1994 


Nanavati Papers - Vol. Ill 
INAl) 


70. K.B. Afzal Husain - You esUmate here that through the Provincial Kisan Sabha, one lakh 
acre of land were added to tlic cultivated area. How did you cstim^ these figures. “ ^ 
was done by Kisan Sabha workers, who themselves did the work. Tlicy have surveyed e 

""' 71 . What is the strength of the kisan Sabha? - . he Bengal ffean Sabha has a 

„f 2 lakta in Bengia alo.e «.d In dUterenl di«ri®, fcy Z tatfeetd 

72. Arc these people competent to measure land. Oh, es. 

workers as leaders and organisers. i.„ki« r.nrl vmi <!av that a huee staff 

■ s 

think the estimate of the Kis^ Sabha i , sia^tics than the Government 

Yes. Organisations like Kisan Sabha give bette cultivated. ITiey immediately 

can do. Nowsuppe a certain ^ ^.ea, this is its total length and breadth 

send the report that we . of the year all such reports are coming 

and this is the total production. Then m the cou / 

in. They are added up and a final report is ma ®' everywhere. The reports have to 

74 . L you check dtem? - ^ O-'V 

come through the districts committees 

“P- j 1 n»hnur and great expenditure of time and ener^. - Yes. 

75. This requires a great deal of la P one of the most important work in their 

But this is their work, growing more food. ITus « 

village areas. . ^ substantially added to the food resources 

76. Through these efforts, do you better resources and more oppor- 

of Bengal? - Not wibstantially but something. But given 

tunitles, we could have done much more. 
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77. These one lakh acres would give you 15 lakh maunds of paddy. — Yes. In that sense 
it is so. Taking the need of Bengal as a whole it is not much. The job is not so much difficult 
as you think, because what hi^pens is this. If a particular canal, one mile long, is properly 
excavated or proper bunds are constructed, that saves at least 100 to 500 bighas of land, t.e. 
in terms of acres, 100 acres of something like that The huge waste land remains uncultivated. 
That has to be taken up for developing production. Government can grow much more food 
by means of digging canals or creating bunds over canals, by helping the peasants to remove 
saline water from certain areas and if it is done in an organised manner and the money 
sanctioned for the purpose actually goes for this job. Mr Sen: if the digging of a canal, or the 
creation of a bund over canals, helping the peasants in the task to remove saline water in 
certain areas, if these are done in an organised manner, it would be helpful and much more 
food can be grown than is grown now. 

78. Government also works in the same manner as far as agricultiu'e is concerned. Mr Lahiri 
The difference is that the Government does it from die top, we do it from the bottom. In a 
particular area the land is lying fallow. The people ask us to make a petition for some allowance 
and they draw the scheme and in this way they improve their own area. 

79. You suggest that the Agricultural Department should function in cooperation with 
popular organisations like the Kisan Sabha? — Mr Sen: Yes Our party and the Kisan Sabha 
have been running a campaign among the peasants for growing more food. There was a 
movement started in December 1942 which sdU exists for the grow more food campaign. 
V'olimteers have been engaged and they are doing a patriotic work. Sanghas have been formed 
and they dig the canals; construct the bund and do other things, 'fhey hold meetings in the 
different areas. 

80. Chairman: Your view is that everybody in Government service is inefficient, useless 
and dishonest? — Mr SeiL No, we do not say that There are efficient officers in Government 
also, but the whole administrative machinery is such that there is no cooperation between the 
people and the Government. We draw the most honest people who are inspired by the love 
of the country in our work and campaign, while the Government officials offer money to 
some people and they arc attracted by that money only. 

81. It is a rather wholesale condemnation of your fellowmen. Mr Lahiri. — No, you are 
making a mistake there. It is a wholesale condemnation, not of the people, but of the policy 
of the Govemment It is also a condemnation of the people vdio are associated with that 
policy. 

82. Do you mean to say that the present Minister of Agriculture does not desire to assist? 
— Mr Lahiri. 'Die psychology of the masses is a complex one. There is no Voluntary cooperation 
unless a thing is done in a proper way and with an understanding with the people. 

8.3. K.B. Afzal Hussain: Some people say that the Grow More Food campaign Is only on 
paper and that nothing has been achieved. On the other hand, according to ]four showing a 
great deal has been achieved. — Mr Lahiri: We have given figures to show it& 

84. So, if this campaign goes on you think that' Bengal will become self-suffi^ent as regards 
food? — Yes, but in the way in which the campaign is being conducted by us.|With a serious 
effort and cooperation between the people and the Govemment much results cfn be achieved. 

85. Are you satisfied widi the working of the local bodies like the Union Bonfds, the DisO^t 
Boards ii^ relation to the Grow More Food campaign and generally Ae administration of the 
area relating to healA, social work etc.? — MrLahiri: In most cases, Aese local bodies canno 
do mudfTor the simple reason Aat Aey have very little funds. 
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86. Chairman: But you are doing much work with less funds. — Yes. But still the feeling of 
the masses is that the supreme head of these organisations is the Government. ^fTierefore these 
bodies cannot do what we can. 

87. The district board Chairman is a non-official. — Mr Sen. Every one looks at the problem 
in this way that who ever is connected with the administration is connected with the foreign 
rule. So, there is naturally a mistrust for any official organisation. ITie Food Committees which 
were established during 1943 were successful mainly because of the propaganda carried out 
by the Communist party of India among the villages. Even if the Government is at the head 
of the administration we have orgtmised these bodies by carrying a campaign with the people 
saying that tliey must use tliosc organisations in the interest of die people for the purpose of 
distribution of food among them, so there is a change of attitude on the part of the people 


towards the Food Committees. 

88. K.B. Afzal Husain: Which is the locaU^' in Bengal where your organisation has done 
the best work? — Mr Sen: In many districts, for example Chittagong Noakhali, Dacca, 
Mymensingh. In food distribution and relief work Grow More Food Campaign, etc., we have 
don" e.'.ccllent work in majority of Bengal’s districts. 

89. Can you not be more specific with regard to the particular areas? -Mr Sen: For example 
every subdivision in the Chittagong district you will find our work, also in Susang and 

Kishoreganj in Mymensingh. ....... 

W Sir M Wanavatv If requisitionisig ol food has to be resorted to, do you think it is possible 

to eet it in the countryside? - Yes. on condition that there is cooperation between repre- 
sentative bodies of people and the Government. For example there |)c 

cooperation between Food Committees and Government officers^ And provided also that 
there is a real surplus in the hands of the cultivator. 'ITiere will of course be opposition on 
U^rpart of the hoWer of stocks, but in that case th.- Food Committee by means of propap^da 
ie pe-u.-. a"<i »>*>« P-P" -ek' P-“f .o give 

not set up as was done in 1944. rertain olaces where the people 

P2. sSm. You have ..ated d,o.e plaeV - 

and d» officials cooperated, very 8®® ' Susana in the district of Mymensingh 

Mandtuipur SuWivision in Faridpur, in North Baktogan. Snsang m tne o 

and many other places. i„j „,orks’ - The local food committee which had 

93. How did you know which people h ^ themselves knew who 

on them representatives of the Communis peasants - not actually peasants, 

were the people- the jotedars, the big ^ stocks; and the officials through the local 

but very rich people — these people a , ,,jjUnut much opposition, for previous to that 

committees unearthed these stocks. It was one ^ ^ be 

our organisation held mass meetings « soon stocks more than was nece^^ 

a food^drlv., and exphdnmJ to the whole ^op e ^Ir own people; ffiat anylmdy 

tor one’, own needs .vaa a crime Jeie not produced it was 1“ 

who had stocks should produce it, an ^ gf mis propagan m 

of oUier people to forcibly take them m their own mtereat, and ffiat 

people themselves revealed that requisi 
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produced the stocks. In those areas where we are weak, we are not able to hold mass meetings 
we cannot do any useful work. Of course the police do not allow us to hold mass meetings 
because of the ban in Bengal against public meetings. 

94. Even in this matter of food<lrive Government permission is necessary to hold mass 
meetings? — In all matters permission is necessary to have a mass meeting. 

95. But Government give you the permission? — That depends upon the local ofhcials. In 
Calcutta this year we got permission, but in the whole of 1943 we could not get permission. 

96. In the villages? — Not in Midnapore not in Chittagong, not in Faridpur. Generally we 
started in districts where we could hold meetings, except in Midnapore. 

97. Supposing Government wants to requisition stocks from the rural areas and your 
organisation are gh'en permission to hold meetings to carry on propaganda, you think that you 
will be able to persuade the people and get their surplus stocks? On two conditions: first there 
must be cooperation betw'een the officials and the people's representatives body; second . . . 

98. Of course the people's representatives would be there? — Mr Lakiti: But there should 
be a Food Committee acting in cooperation with the administration 

99. Tliat is you would not displace the local committees, there is no idea like that? — N(j. 

KX). If requisitioning has to be resorted to you tliink there will be no difficulty provided 

this proper propaganda is done? It is not only a question of propaganda, llic iSrovincial 
Government must pursue a popular policy, that is, there should be an All Parties representative 
Food Advisorv Board, then there will be confidence in die minds of the people. 



Extracts from evidence of Mr Bankim 
Mukheijee, Mr Krishna Binode Roy and 
Mr B. Guha — Representatives of the Bengal 
Provincial Kisan Sabha, before Famine 
Inquiry Commission on 2.9.1944 


Nanavati Papers - Vol. IV 
(NAI) 


2 Chairman: You talk about the orders. Whom have you in mind? Can you define a hoarder.’’ 
- Who is a hoarder? The traders generally. In villages of course there were some big jotedar, 
but not the peasants. 

Not the small cultivator? — No 
The large cultivators? — Yes 

3. And the traders? — Yes. In IfM3 it was mainly the traders, though during fte Aus crop 
the rice cultivators that is, jotedan, those who shared the crop came in. The Anu^ crop came 
into the market early and the traders managed to get every grain. 

4. Where do you think they hoarded, in Calcutta? — Mainly, in Calcutta, bii abo in the 
mofussil towns. 

5. In the mofussil, in the godowns? Or was It in the hands of the cultivators? — It was in 
godowns. 
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6. Do you think there were large stocks in godowns aU over the country? 
towns up to May and June, Ull the drive. 


— In the mofussil 


I-'^rge stocks both in 0<ilcult& and in the mofussil? Yes 

8. What did they do during the drive? - They tried to send it out. 

9. Did they succeed? — They succeeded in hiding. 

10. They did not succeed in sending it back? — Only partially. From March to May our 
volunteers were trying to get hold of the stocks, when they were taking the stocks to the 
stations, etc. The police also was harassing the volunteers when ever thev tried to stop the 
foodgrains. 

1 1 . You said that they succeeded in hiding. Is it the cultivator or the stockist? — The 
stockists. 


12. How did they hide? — In godowns. The godowns were not open to the public. Mr Roy: 
The anti-hoarding drive which took place in June 1943 did not take place simultaneously in 
the city as well as in the mofussil. ITie result was that before the drive in the mofussil was 
commenced in the first week of June 1943, Al the papers said that the drive ought to have 
been simultaneous. At the time substantial portions of the stocks were sent to Calcutta. 

• There was then the difficulty of transport. It was not easy to obtain transport. But 
Mr Mukherjee has just suggested that it was hidden. I want to know how the stockists hid it. 
The cultivators can hide it. Mr Mukherjee: This was the month of June and Marketable surpluses 
were purchased by the traders long before June. Practically substantial stock purchased in 
March and April had already been transported. 

14. Do you think stockists in the mofussil had not stocks on the occasion of the June drive? 

— Mr Roy: Not much. ITie Government anti-hoarding drive procured only about 80,000 maunds 
or so mostly from jotedars and rich cultivators. Mr B, Mukherji I take the view that by June 
they had succeeded in transferring as much as possible but even in June there was some stock 
in mofussil towns. Even in Noven-ber peopF .sere getting rice at the rate of rupees 60 to 80. 
So, there was some stock. We found that in . villages there was no black market. It was 
only in urban towns that one could get rice from the black markets. We have not had any 
report of cultivators selling at higher prices. 

15. Do you think all the culUvators disposed of their enUre Aman crop by the and of May? 

- Yes. Except the richer few. In villages the culUvators cannot hide stocks from their 
co-villagers. . . . 


[Omitted: Paras 16 to 26 — F 4 d.] 

27. What do you think should be the fair price for paddy at the present time. You are kisans 
and you must know that? We sr tested the price o' rice at the beginning of 1944 when there 
was plenty of Aman crop. We suggested that minimum and maximum price of 10 to 13 rupees. 

28. There is great difference between 10 and 13. - It depends on the varieties of rice. We 

want particular price for a particular quality. ,. r . .u- i 

29. You contemplate ten to thirteen rupees according to the quality of nee. Do you think 

ten to thirteen rupees is good price ior Aui crop? — Yes. .... . c 

30. How do you cal^te ten to thirteen mpees? - WMe calcula^ we take mto 
consideraUon the prices of such necessiOes of the cultivator as ker^e. salt, cloth and » ™ 
iutd so forth. We take into consideration his requirement of other 

kerowie, mtgar, etc and after odOng these into constderaoons we ^ 

that the cuWiators grow - In the pre-war days the pnees of nee was Rs 4 to Rs 5 a maund. 
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Unless the prices of essential commodities can be brought down, it will be difficult to reduce 
the price of rice. We suggested that standard cloth and other things which the peasants need 
should be made available to the peasants at controlled rates. We contemplated that they 
should be gradually lowered down. So we suggested Rs lU to 13, and , at the same time, we 
had this idea that standard cloth should be made available to the peasantry and kerosene and 
salt should be made available. Even then we had to persuade the peasantry to accept that 
price. There %vas discontent,but we succeeded, in our persuasion. We think there was some 
question here. In reply to that a golmal was being created among the peasantry that they 
should not sell to the Government agents and at hxed price. But we carried on a huge 
campaign amongst the peasantry asking them to sell to Government and asking Government 
to make procurement in cooperation with People’s Food Committees. 

31. Afr Ramamurty: When rice has to be taken from your surplus areas to deficit areas, 
what is the method of procurement that you favour? At present Government have got four 
chief trading agents. They buy as much as they can get at prices fixed. Are you in favour of 
the continuance of this system? — We ask them to purchase with the cooperabon of the fond 
committees. 

32. Whom do you want to purchase, the trading agents? — Yes. TTiey should procure with 
the consent of the local food committees. 

33. The trading agents employ sub-agents? — Yes. 

;.14. You want the sub-agents to cooperate with the food committees? — Yes. We do not 
want any individual peasant to sell anything without the knowledge of the food committees 
That would be the only non-official check. The people would know how much grains have 
been actually sold from this particular areas. Nobody knows now. 

.'kS. Supposing a certain quantity is needed for your deficit areas from the surplus areas and 
that quantity is not offered to the trading ^ents at the price that is given. How would you get 
the quantity that is actually necessary? Supposing a deficit area requires 300,000 tons and the 
trading agents going to the market can only get 200,000 tons from surplus area 'lliey have to 
make up 100,000 tons. By what means would you get this? — Of course, we cannot get it 

.3<j. Your people will starve. ITiere is a surplus of 300,000 tons or more in this area and 
the '-ultivators do not offer it for sale to others, would you be prepared to take it by requisition? 
— Mr Ray: We would first ourselves go and persuade the peasants to give, but if they dti not 
bear our persuasion, and procurement of requisite quantity, fails. Government officers would 
have to requisition it. But we believe that nun-official organisations will be able to get all that 
is necessary. Requisitioning must not be resorted to without trying popular cooperation through 
All Parties’ Food Committees. 

[Omitted: Paras 37 to 56 — Ed.] 

57. Sir Manilal Nanaoati: How many members have you got, the kisan Sabha? — Mr Roy: 
The Kisan Sabha in Bengal has a membership of 1,78,000. It is a mass organisation. 

58. All over the province? — In all the 26 districts. 

59. Functioning properly? — Yes 

60. They are prepar^ to carry out the programme that you have laid down. — Afr Mukherjee: 
Yes 

61. They are very keen on this cooperative movement? — Yes. 

62. Have they any societies of their own these Kisans: — Wherever we have influence in 
every village there is a Kisan Union. 



Peasant Movenunt 2179 


03. ^ey have not staited cooperative socieUcs? ~ Some have, and some not. But, as you 

of consumers’ cooperative stores, but as a matter 

of practice these stores are not encouraged. Individual dealers get preference and so a large 
number of cooperative is not possible. ® 

64. There ^e many difficulties in getting Government assistance in these days. Have not 
you brought Ais to the notice of the Minister of Agriculture who is one of the most sympathetic 
man. - Mr Roy : I have done it in Chittagong. We waited on the Minister of Agriculture. He 
himself could not help. I have given an instance in Chittagong where tlie agriculhii al department 
urge the local authoriUes foi distribution of cattle loan. 

65. Mr Afzal Husain: Are you in favour of distribution of tliese loans? - Yes. 


66. Then you say these loans never reach the cultivator? — Ihcy reach the cultivator 
ultimately, the money still awaits transmission. I have said that tlic money has not reached 
the cultivator at the proper time of growing food, (h)vernment makes large provision in their 
budget for distribution of these loans, but on^y a small amount is being distributed in actual 
practice. 

67. You have complained about the seed that is distributed; you say that die quantity is 
not enough and the quality is bad. Tlien why have such seed? — We ask for better seed from 
the Government, that is all: 

68. Mr Ramamurty: What is the line of division and the ideological difference between the 
Kisan Sabha and the Communist Party. So far as peasants are concerned, you arc both up 
together? — Mr Mukherjee: No. In the Kisan Sabha there are other organisations which do not 
belong to the Communist Party. The ideological difference between die two is that the 
Communist Party is composed of the most advanced section of the peasants and workers and 
tries to guide and influence the mass organisations through them while the Kisan Sabha being 
composed of all strata of peasantry and being guided by various political groups and parties 
conform to the agreed politics ol the various tr»; ds. 

69. Chairman: You are not in favour of the cancellation of rights in land? - We are, but 


not in the case of peasants. Every one except the peasant? A very pleasant prospect for the 


Kisan! 

70. Mr Afzal Hussain: You talk of oppression of peasantry in Government purchases of 
aus paddy in September and December, leading to corruption and supporting hoarders in 
the black market. How was the peasantry oppressed? - The purchase was made in this way: 
Government directed the District Magistrates to effect these purchases. At that time no 


procuring agents were appointed. 

71 . Chairman: What time was this? - lliat was Sepi. mber 1943. Aus purchases. Subsequently 
agents were appointed. But originally the District Magistrates used to purchase. Now, we said 
these purchases should be made with the cooperaUon of the local people and all pa^ 
oiganisaUons. But that was not done. Tlie result was that unscrupulous people created the 
black market For instance, supposing tliey were asked to pu^e 2,000 tons, they purchased 
2,000 tons all right, but they sold 1,500 tons out of those 2,000 tons to tje ^Uck marketeers, 
and only showed 500 tons as having procured and then they com^ained that *ey cou d no 
purchase rice and required official help for further procurement That is how thee purchases 
were made. We made protests to the District Magistrates. 

72 When was this’ — This was in September and December iy4d. 

73 ! There was no purchase by District Officers during the Aus procurement scheme. 

Yes, they were purchasing. 
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74. No, it was done by agents? -- That was subsequently changed; in this matter also the 
officials were directed to help those agents. 

75. Quite so; they were purchasing through the District Officers who wanted to help the 
agents in their purchases? 

76. Mr Afzal Hussain: If there is any procurement through the same agency will there be 
oppression again? -- Yes if purchases are not with people co-operation. 

77. How to get that cooperation through food committees? — Yes, the all parties food 
committees. 

78. As they exist today? — In Bengal all parties food committees have been set up since 
April-May. In the formation of the committees there have been comipbon and irregularittes. 
But the principle on which these committees are being formed we consider wholesome and 
ought to conUnue. 

79. How many committees are there? — 53,0(X) village committees. Then there arc the 
District Committees. The sub-division committees, tlie Jute circle committees, the Union 
committees and the village committees. 

80. Chairman: A whole hierarchy of committees — Mr. Mukherjee: The Minister for Civil 
Supplies held a press conference starting tlie scheme for Aus procurement. There 1 suggcstefl 
that purcha.ses ought to be generally through the cooperaffon of food committees. Otherwise, 
I thought it would not be possible to procure all the crop. They said it was simply a fad ni 
the communists. But the expected quanffty could not be procured and the sad failure proved 
our contention. 

81. Mr Ramamurty: Which would you prefer for procurement, the food committees or the 
cooperative societtes.^ — 'Vhe food committees. 

82. The committees w'ould be formed on an all parties basis? — On that principle, of course. 
We do w'anl certain changes. We want that from the centre there should be all parties 
cooperation a Proxincial Food Council. 

83. Chairman: You want a provincial advisory committee? — Yes. 

84. You recognise that it can only be an advisory committee without any executive functions? 

' Naturally. 'Ilie Minister has advisory powders but carries out his wishes also. But it is very 
difficult to draw the line. 

8.5. It is quite easj' to draw the line. 'ITie Minister is an administrator. The Advisoiy 
committee does not administer. Do you intend that the advisory committee should have power 
to administer or only be advisory? — We want it to be advisory and its advice being accepted. 

86. Mr Afzal Husain: You know no business is run by honorary workers. How can you 
posses an administration run by honorary workers? You have paid organisers for your ow^n 
party? Mr Roy: Most of them are voluntary, but of course we give wages to some. 

87. Chairman: It is quite true that no business can be run by purely honorary officers. 

Mr Ramamurty: The cooperative societies do their work by honorary workers. 

Mr Afzal Hussain: Most of the work is done by the paid employees. 

Chairman: It depends on the size of the society — Afr Roy: The village fopd committees 
are run by volunteers. Mr Mukherjee: In the villages people have enough leisure and arc 
accustomed to do honorary social work. 

88. Mr Afzal Hussain: You suggest that everywhere the Department should -work with the 
cooperation of certain representatives of the people. But our experience is oiie gets people 
who are not paid for their job cannot be expected to give much time to the job with the resu t 
it is the paid people who work and the honorary people sometimes come sometime do not 
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What is the remedy you will suggest? Mr Mukherjee: If I suggest the real remedy we shall 
have to enter poliUcs. We must have a National Government. 

«9. CAairman.- A National Government too must have paid servants? Mr Roy. In that case 
the ofucials will be trusted by the people. 

90. Mr Husain: You mention a great deal about corruption and so on. What is the 
remedy. — Inc remedy is peoples cooperation, people having some status. 

91. But corruption goes on only with people’s cooperation? If there were no people to pay 
bribes there would be no corruption? — There is cooperation between dislionest people and 
the officials but no cooperation between honest people and honest offuials. We want 
cooperation between honest people. 


92. If only your party would concentrate on removing corniption from villages things would 
be much better? — Most of us would be in jail if we had done anything like that. 

93. Mr Raniamurty: How is it that we hear so much of corruption only in Bengal? — Because 
of the famine situation. 


94. Corruption is a recent growth? T!iere are some amount of corruption everywhere 
but the phenomenal rise of corruption in Bengal is of course very recent. 

‘VS Mr Afzal Husain: It was a food famine and moral famine? — Yes. 

96. Mr Ramarnurty: If it confined to a particular class or to all? — All Europeans, Hindus, 
Muslims, high officials, low officials and so on. No doubt tliere are honest officials. 

97. Chairman: Are there corrupt people even among Kisans? Yes even among our party 
members we found that certain people entrusted with relief saw some of their families die out 
of starvation but did not make any special arrangements for them. We found in Dacca some 
of them made special arrangements for their own families and we had to sack them. ITius we 
cannot say that only a particular group is corrupt. Mr /i(?y.'The hierarchy of dealers generally 
from the village to die city, they and the officials, together cany on corruption. 

95. Sir Manilal Nanavatv Businessmen Vave been a corrupting influence? — Yes. They 
have most to gain. Honesty has been elimim* »'d during these years. A friend of ours owns a 
chemist’s shop refused to purchase his stock liom the black market and in six month time he 
had to close his shop. No medicine was a/ailable. 

99. Chairman: Can you account for this wholesale moral deterioraUon? Government fixed 
the price and you cannot get the articles? Mr Mukherjee: Government has no stock. 

UK). That is not die reason. I have been in England. The same practice is done in England. 
Prices are fixed, for say tooth paste, fish, vegetables, etc. Government has no control over 
supply. Yet the black market is practically nil. Here the real cause is political. There is a small 
section who consider it patriotic to create discontent and put as much obstacle in the way as 
possible, llie general people used to look upon control measures widi distrust because of 
their dislike for bureaucrats acquired from lifelong experience. I presume it is this atmosphere 


which is responsible to ascertain extent. 

101. You attribute it to the atmosphere of politics? - Yes. In England everybody feels it 
is patriotic to see there is contentment. Hero people think it is patriotic to create discontent. 

102. In Eneland everybody does not feel it patiiotic but feels he must not pay more than 
the fixed price. The remedy against this would be all parties’ unity. In Britain although there 
was a clear majority for conservative party, a National Government was formed to meet the 
exigencies of the war. But here there was not united ministry even during worst days of famine. 

103. Why could you not get a united ministry? - We have given the reasons in our 
memorandum. If the last Governor had only waited for 7 or 8 days before taking recourse 
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to Section 93, there would have been a greater chance of a united ministry. I tliink Nazimuddin 
had got to start under an handicap, because he was asked to take charge after section 93. If 
he refused that means that a popular par^ is to accept responsibility and if he consents it 
means that he is cutting of from the refusing other party. Already Fazlul Huq*s party was 
losing its support and if the ex-Govemor had only waited for a week, the other party would 
have come. Mr Roy: the feeling was that the officials did not want the parties to unite. 
Mr Mukherjee: It is not a question of feeling. It is a question of fact Even now on the eve of 
Gandhijinnah setdement meetings were banned in so many places all over India. 

104. Mr Afzal Hussain: Some people have said that because prices have gone up and there 
are not many consumers articles to buy, the farmer can easily satisfy his needs by selling a 
little portion of his produce and therefore he can consume more than what he used to do. 
What do you think of this? — Mr Mukherjee: You ought to know the anatomy or social cross 
sections of their province. There are no large number of large farmers that is who produce 
more than they need. They will be 5 per cent, of the people. Again there are some 5 per 
cent of people, big jotedar, those who share the crop. The rest mostly have not got enough 
to last for even 12 months. It is enough for only six or seven months. 

105. Chairman ‘ These 90 per cent, what do they live on? — It is really a mystery how they 
live. 'Fhey borrow. 

106. They cannot go on borrowing for even? Ultimately they are ousted from their homes 
They go on borrowing and the debts are accumulated. 

107. I suggest you are giving exaggerated proportions? — If you see the change over for 
the last 15 or 20 years, you can know it. 'Fhere are large numbers of transfers. Quite a large 
percentage of the peasantiy are losing their holdings. Of course we have not got any recent 
figures, published by the Government. Mr Roy: It is. practically happening all over Bengal. 
The rursd people get loans of paddy from the mahajan. 

108. It is not possible for anybody on the face of this earth to live for ever on borrowed 
money? — Mr Roy: 'Fhe result is that expropriation is going on. We have given you a chart. 

109. I do not disagree with you generally, but I do not agree with you as regards 10 per 
cent and 90 per cent? Mr Mukherjee: In the summer people live on mangoes for some months. 
ITiey take rice only for a few days in a month.They live on jack fruits, sweet potatoes and 
various other things of that sort 



Sahajanand Saraswati to Indulal Yagnik, 
7 Sep. 1944 


Indulal Yagnik Papers - File No. 125 
(NMML) 


Gopalpur, Naubatput 
dt. 7.9.1944 


Dear Indulalji, , 

Rasul' and Bankim^ wanted to hold the meetings of the constitution Committee C.K.C. an 
A.I.K.C at Lucknow on the I2th i4th and >7 September respectively. But I refused to agree 
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to the proposal unless there was an informal agreement on the basic points or I know at least 
their mina on those points. 

Laxmmarayan has revived his All India Kisan Congress at least on the papei. Another 
or^nisa on has been formed at Poona ‘All India Agriculturist Association’ by name. 

Inese days you keep mum for a long time generally, why? Did you get the copies of my 
detailed criticism m two parts of the draft constitution? But you expressed no opinion on the 
same. 

How long will it take to relieve yourself fully from that sale and purchase business. 


Sincerely Yours, 
Swami SahajancUid Saras wati 

1 . Abdulla Rasul 

2. Bankim Mukhoiji 



Baba Bhag Singh to Bankim Mukheiji 
(intercepted on 13.9.1944) 


Govt, of Bengal, Office of tlie D.C.P. (Sp. Br.) File No. SK 521/44 
[Bengal State Archives] 


Intercepted letter — Copy of an Flnglish book post letter of 1st September 1944, intercepted 
at Bow Bazar Post Office on 13-9—44 with two enclosures. 

From Baba Bhag Singh Canadiji . Chairma.. Reception Committee, the Punjab Provincial 
Committee, 114 Mc.I.eod Road, I.ahorc. 

To Comrade Bankim Mukherjee, General Secretary, All India Kisan Sabha, 249, Bow Bazar 
Street, Calcutta. 

I.etter head - The RecepUon Committee, Sixth Annual Session of the Punjab Provincial Kisan 

Committee. , ,, , 

Provincial Headquarter 

114 MC. Leod Road 

Lahore 


We invite your presence at the 6th Annual Session ol the Punjab Provincial Kisan 

to be held in the heart of freedom loving Doab, at village Jandialal in Jullandur Distnet on 

body of the Punjab Peasants. Its reguUu membership exceed 150,000 and has over 1200 loca 
S^jon W.U ^ 
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Kisan, with his tradition of sacrifice and heroism as a natural fighter is today in the foreiront 
of the Battle for bread. In this battle he has his own problem as a patriot and peasant 
'Fhe solution of the political deadlock, grain procurement schemes, grow more food policy, 
inefl'ident control machinery, incidence of Inflation, land revenue, water rates, sinking water 
level and w^ter logging ~ all major problems will be under deliberation. 

To this session we extend you a warm welcoming invitation and hope that you will 
reciprocate it by your presence as our guest 
1st September 

Yours sincerely, 

Baba Bhag Singh 
Canadian 

Chairman 
Reception Committee 


Programme 

Flag hoisting. Delegates and Visitors Sessions 
Supplementary meetings: States' Peoples* Session 
Civil liberties meeting 

Poets and Wtners Forum Womens* Self Defence League 
Session 

Lt^ctures — the World today series 

Cultural - Dramas, Folk Dances, Patriotic Rural Songs 

Friends of Soviet Union 

Exhibition of ‘Life in Russia* 

Cattle Show, Wrestling 



Observaion on Bengal Agriculture 
(extracts from Casey’s Diary dt 17.9.1944) 


R.G. Casey’s Diary, pp. 73-4 
[NMMLj ' 


September 17th 

I have the impression that the Noblemen and Zamindars of Bengal are almost without exception 
devoid of any sense of public duty. 

Bengal cultivator shares the Worldwide tendency of all farmers to exaggerate his fears ol 
the future and to intensify any hard luck story that is going about 

Uncertainty about health is probably the one real bar standing in the way of quite a good 
standard of content (as apart from standard of living) on the part of die Bengal cultivator. 

I wonder why ‘Yam’ always pronounced‘yem’ in Bengal? 

'Fhe inefheient looking hoe continues to be used in Bengal because cultivatoie don’t wear 
boots and so can’t use a spade. 
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Extracts from Fortnightly Report from Madras 
for the first half of September 1944 


File No.l8/[)/44 - Home Poll (I) 
(NAI) 


Coummnists and Labour: Communists have been busy as before doing propaganda generally 
for the Gandhijinnah talks. 'Fhis has not diverted them however from propaganda in particular 
spheres, especially on the food problem and among kisans. In Malabar they continued their 
meetings in connection with District wide rationing and urged the constitution of village 
committees which, according to their views, are necossai-y to check the work of the village 
accountants. Another demand made is allowar^e for payment of agricultural wages in kind. 
In Guntur tliey are reported to have formed food councils at several places £uid have been 
indulging in a good deal of undeserved criticism of the local olfrcials, since they can atti act 
trowdi» more easily this way. 

I he AlMndia l^san Day was observed under Communist auspices in a number of places. 
Processions and public meetings were held and in Mannargudi in Fanjore distiict, flags and 
placards were earned, with slogans ‘Long Live Revolution', Release National Leadeis and 
‘Down with Fascism* In 'Fanjore a ^Soviet Bengal Famine Kxhibition was also held under the 
auspices of the local district Communists' Committee which was attended among others by 
the local Congress leader. Mr Bhuvaiaghava Ayyangar.‘ Pictures relating to the Bengal lamine 
were exhibited and a drama was also staged depicting its horrors. 

In one or two places espcciidly Chittoor dvJrict Rangites have been busy doing anti- 
Communist propaganda in the course of which d -y denounced Communists as traitors and 

‘Agents’ of the British Government. 
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Sahajanand Saraswati to Indulal Yagnik 


Indulal Yagnik Papers - File No.25 

(NMML] 

Sliri Sitaram Ashram 

President j> q. & Tel. Bihar BIR 

Swami Sahajanand Saraswati Patna 

Date: 2()lh September, 1944 


No. 


Dear Indulalji, , , . jpridod to resign from the Sale and 

'Fhank you for the P.C. of the 17th. I am g a >oii y^m. 

Puichai Union pnaldwlship. and lei me hope by Ihe Me 
resignation will have been duly submitted. 
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I ain now feeling better and have begun mo\ing in the districts, But I do not hope to reach 
Bombay, before the first week of November. October is impossible. For the whole of that 
month my programme is already fixed, and as 1 have got no immediate trouble in my teeth 
I have no option but to accept that programme. 

One of our best Comrades, Salik Singh of Champaran, was murdered brutally by the 
henchmen of some zamindars on the 6 Sept. 44 at about 11 a.m. while on his way to the 
office of the D.K.S. near Motihari. His demise has created a big gap in the rank of our workers. 
He was the President of the D.K.S. as also a member of the Provincial K. Council. 

Our programme and plan of future work cannot and should not be kept in abeyance 
because of the high hopes created in the people by the Bombay talks which may continue 
for long. Frankly speaking I have no such hopes in those talks. But hopes or no hopes we 
must prepare our future plan of action without delay and for that our meeting seems necessar)'. 
why not meet Sjt. N.M. Joshi and ask his opinion and suggestions regarding a detailed 
constituUon of the K.S. on Federal lines. It is a very difficult task to apply that constitution to 
the K.S. The condition of the labour unions are quite different and they may be grouped 
together. But for a moment its application to the K.S. And yet we must be ready with a 
complete draft on that model. Because of my dental troubles 1 had no time to think over it 
seriously and in a constructive manner. 


Yours sincerely, 
S.S. Saraswati. 
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File No. 16^/44 
[NAT] 


Extracts from Fortnightly Report from Punjab 
for the second half of September 1944 

Home PoU (I) 


The Kirti’Kisan clement is, however, undoubtedly extending its influence and is becoming a 
force to be reckoned within Provincial Politics. Its appeal is mainly, as before, to the Sikli 
agriculturist, but where it was previously almost entirely communal and economic it is now 
tending to become increasingly political. This change particulary noticeable at the 6th Provincial 
Kisan conference held from September the 23rd to 25th at Jandiala in the Jullundur district, 
a centre of many previous subversive movements and the home of many returned Sikh 
emigrants. Intense propaganda had preceded this conference for some two months and the 
results were undoubtedly encouraging to the organisers. The audiences varied from 5,000 to 
12,000 and consisted almost entirely of Sikh peasants; in some of the sessions there were large 
numbers of women present. Collections for expenses realised were about Rs 14,000 of which 
not more than Rs 5,000 were spent, leaving a comfortable balance for further parly work. 1 he 
only miscalculation in the organisers hopes seems to have been in the reception which their 
propaganda jathas from neighbouring districts would receive on their way to Jandiala. With 
few exceptions this was surprisingly cool; the villagers were uninterested and the Akalis refused 
the use of the Gurudwaras for meetings. 
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111* Extracts from Fortnightly Report from U.P. for 
X X J. * the second half of September 1944 

File No. 18^/44 - Home Poll (I) 

[NAIJ 

.pother matter discussed at the meeting in Allahabad was the working of the United Provinces 
lentmcy Act, particul^ly as regards ejectment of tenants by zamindars, and it was resolved 
that Congressmen in districts should take steps to try and prevent such ejectments. 



Extracts Fortnightlv Report from Bombay for 
the second half of September 1944 


File No. 18/J/44 - Home Poll (I) 
(NAI] 


Communist ^nd Pro-Communist Activities 

For some times piist, communist workers of Ahmednagar have been busy enrolling members 
for the Kisan Sabha. As part of enrollment drive a ‘Kisan Day* was obseived in some of the 
villages of Sanganiner and Akola Talukas on the 1st September. Vho hoisting of red flags, 
private lectures on Kisan unit) , and the enrolln^ent of members were the prominent features 
of the celebrations. It is understood that some KX) members have so far been enrolled in 
tlic District. Communist workers in Ciujarat and vVest Khandesh were busy collecting funds 
witli a view to giving help to the distre.ssed in the flood-stricken areas. The Bombay Committee 
of the Communist Party of India held a public meeting attended by 50() persons on the 17th 
September where speeches on the usual lines wishing success to the (jandhi Jinnah meeting 
and stressing the need for Hindu Muslim unity and tor a National Government at the Centre 
were made. At a meeting of about 1,500 persor.3 held at Jalgaon in East Khandesn District 
on 8tli September local Communist leaders supported Mr Rajagopalachari’s formula for the 
Congress League settlement. 



Extracts from Fortnightly Report from Madras 
for the second half of September 1944 


File No. 18y9/U - Home PoU (I) 
|NAI] 


Communists — Communists have been busy strengthening tlieir ^i^ 

and Vizagapatam districts. In Guntur they have organised local taluk ryots 

conference ^of local labour unions, both of which were mainly concerned with passing 
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resolutions supporting the Gandhijinnah talks and making the old plea for tlie release of 
political prisoners. In both districts they have also been trying their best to counteract the 
effects of the rival Rangite Organisations who have also been doing propaganda in their turn. 



Govt of Madras to all Provincial Govts 


Govt of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 511/44 
(Bengal State Archives] 


Confidential 

Government of Madras 
Public (General) Department 
letter No. 42487/44-2 

From 

J.P. Brown Esq., C.S.I.. C.I.E., I.C.S. 

Chief Secretary to the Government of Madras 

To 

All Provincial Governments and Administrations 

Dated. Fort St. George, the 9th October, 1944 


Sir, 

Pulibcal Agitation — Civil Disobedience Movement Security Prisoner — Ranga, Sri N.G. 
Release. 

I am directed to enclose for information a copy of the Government’s proceedings No. 29114, 
Public (General) dated 6th October, 1944 in which this Government have ordered the release 
of Sri N.G. Ranga who was detained in November 1942 in connection with the recent Civil 
Disobedience Movement 


Yours obedient servant, 
Signed 

for Chief Secretary to Government 
Copy of G.O. Nos. 2934 Public (General) dated 6th October 1944 

Political Agitation — Civil Disobedience Movement Security prisoner — Ranga Sri N.G. Release 
Ordered. 


Order 

His Excellency the Governor of Madras is hereby pleased to direct that the security prisoner 
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1^® ^ proceedings No. 57188-14, 

dated 8th November, 1943 be released immediately. 

(By order of His Excellency the Governor) 


j.D. crown, 

T, ., c , „ . Chief Secretary to Govt 

To the Supenntendent Special Jail, Tanjore 

1 o the Inspector General of Prisoners 

To the District Magistrate of Guntur 

To the District Superintendent of Police Guntur 

To the Superintendent of Police, Special Branch, C.I.D. 

To the Government of India. Home Department ( with reference to their letter NO 3/12/44-Poll 
(I) dated 2‘)-9-44) ' 



Home Secretary, Govt, of Punjab to all 
Dy Commissioners 


Govt, of Punjab (Pol) File No.H/13 
[Punjab State Archives] 


From 

A.A. MacDonald, Esquire, O.B.E.I.C.S., 

Home Secretary to Government, Punjab 

Fo 

All Deputy Commissioners in tlie Punjab 

No. 5728-57-ADSB Dated Lahore, the 12th October 1944 


Sir, 

I am directed to say that it has come to notice that the Punjab Communist Par.y and its 
subordinate organisations, such as Punjab Kisan Sabha, have recendy been indulging in 
objectionable propaganda directed against die Police and other Government officials by staging 
dramas, depicting acts of torture, high handedness and other mal-practices alleged to have 
been committed by them. Such ^.l.^paganda inevitably undermine public confidence in 
Government and encourages defiance of law and order. Moreover, its meaning is readily 
understood by illiterate members of the public who attend such performances in large numbers 
I am dierefore to suggest that, in those districts where dramas of this nature have been or 
are likely to be staged an order similar to that recendy passed by the District Magistrate, 
Jullundur (copy enclosed) should be enforced. 

I have the honour to be 
Sir, 

Your most obedient servant 
A.A. Macdonald 
Home Secretary to Government Pb 
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Enclosure 


Order 

It has been brought to my notice that dramas depicting alleged acts of torture, high handedness 
and other mal-practices by the police or other Government officials have been, and are going 
to be performed in various places in the Jullundur district. As the performance of such dramas 
before the public is intended or is likely to bring into hatred or contempt or excite dis-aifection 
towards His Majest)' Police Force or Government established by law in British India, and as 
such, it amounts to a prejudicial act as defined in Rule 34 of the Defence of India Rules, I, 
Ahsan-ud-Din, Esquire, I.C.S., District Magistrate Jullundur, by virtue of the powers conferred 
upon me under Rule 43 of the Defence of India Rules, hereby render that whosoever, after 
the notification of this order: 

a) takes part in any such performance or 

b) in any manner assist in conducting any such performance, or 

c) is, in willful disobedience to this order, present as a spectator during the whole or any 
part of any such performance, or 

d) being the owner or occupier or having the use of any house, room or place, opens, 
keeps or uses the same for any such performance or permits the same to be opened, 
occupied or used for any such performance. 

Shall be deemed to have contravened the provisions of Rule 43 D.O.I.Rs and shall be 
liable to the penalty thereunder. 

Given under my hand and the seal of the court 


Signed 
District Magistrate 
Jullendur 


116 : 


Sahajanand 

(intercepted 


Saraswati to P.C. Joshi 
letter) 


Govt, of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 511/44 
[Bengal State Archives] 


Secret 

CID 

In reply please quote No. 1138 dated 25-10-1944 

Interception Report 

(The Secrecy of the interception may kindly be safeguarded) 

1. Post Office of Interception: Girgaum, Bombay 

2. Date of censorship: 22-10-44 


Special Branch (I) 
Bombay 25th Oct 1944 
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3. Sender’s name & Address: 

4. Post mark and date: 

5. Date of letter: 

(i. Language of letter: 

7. Addressee’s name & address: 


8. Whether withheld or delivered 

9. If delivered, copy kept or not: 

10. Name of Censoring (Officer : 

1 1 . Additional information 


Swami Sahajanand Saraswati AIKS 

Shri Sitaram Ashram 

PO & "Pel. Bihar EIR Patna 

Bihar, 19- 10-44 

19-10-41 

English 

Com. P.C. Joshi, Secretary 
Communist Party of India, 

190B Khetwadi Main Road 
Bombay 4 
Delivered 
Copy Kept. 


Sub-Inspr. Salvi, Special Br. 1, 
CID, Bombay 
& remarks: 


Dear Jo'.hiji. 

Your letter of the 30th September. Thanks. I am rather late in reply as being away I could 
read it late. 

I am soiry, I may not come to Bombay before the middle of December next and for the 
examination and cure of my disease^^ teeth I may have to go to Calcutta. When writing last 
to you I had hoped that my old Iricnds and acquaintance who had very eagerly invited me 
to Calcutta would not mind much if I did not go there and proceed instead to Bombay. But 
now it seems my calculations were wrong and they arc in no mood to allow me if they can 
to go to Bombay. In fact two of them have recently seen me here and insisted that I must 
not fail in visiting Calcutta. Hence 1 ieel helpless 

It is why I have written to Com. Bankim Mukuerji to call the meeting of the constitution 
sub comniillee and the C.K.C. at C'alculta in the 3rd week of November next. Please therefore, 
excuse me. But if the constitution Sub committee and C.K.C. meetings at Calcutta are able 
to prepare the ground for the A.I.K.C meeting, it must be held at Bombay, in the middle of 
December next and I must come there at that time. But even if the meeting is not po.ssiblc I 
am bound to come to Bombay. Unfortunately I lu^J entertained no high hopes in the Bombay 
Talks and this I had done on the basis of my past experiences and studies of Mr finnah and 
in particular, as a result of his written speech or icport after Srinagar at tlie time of the meeting 
of the League Council at Lahore. I have followed him very carefully and minutely since the 
Nagpur Congiess and I am constrained to admit that different from diat of many people and 
in my opinion, at least for some time to come, Mr Jinnah is the League as Gandhiji is the 
Congress. Hence this failure mav be national disaster to many but not to me. It surely does 
not mean that it has not harmed the countiy’s cause. In fact it has done an immense harm 
to it. But it is quite different at least to me, fiom its being called a national disaster. I may be 
WTong, but this is my view. 

Hoping this finds you all in cheers. 

Sincerely yours. 
Signed Swami Sahajanand Saraswati 
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Secret 

Copy forwarded with compliments to; 

1 . The Asstt. Director, Intelligence Bureau, Home Department, Govt, of India, New Delhi 

2. The D\'. Commissioner of Police, Special Branch, CalcutUi for information 

for Dy. Commissioner of police 
Special branch (I) CID 
Bombay 



Extracts from Fortnightly Report from Madras 
for the first half of November 1944 


File Nc. 18/1 1/4-1 - Home Poll (I) 


Communists: Communists appear to be gready perturbed at die attempts now being made 
by Congress leaders to exclude them from any participation in their activities. In Madras City, 
Congressmen arc making determined efforts to weaken labour from Communist influence. 
At a committet meeting of the Tramway Workers w^hich was attended by Mrs Rukmani 
LakshmipiUhi and other Congressmen, allegations were made against the Communists that 
they had misappropriated the Union Funds. Tramway workers are shortly to decide by a 
secret Viallot whether the Communists should be allowed to remain in the Union. Communists, 
on the other .side, are continuing counter propaganda, jmd in one case in Malabai there was 
an open clash, when they broke up a meeting of Congress supporters at Badagara. ITiey are 
also continuing their eflbits to promotes Hindu-Muslim unity and to bring about another 
meeting between Mr Gandhi and Mr Jinnah. The 'Russian Revolution Day’ which was 
celebrated recendy gave them an opportunity for processions and meetings, 

'ilie same rivalry is being seen among Kisan Organisations. In Chittoor it is reported that 
Congress leaders are wooing the Ranga Kisan group and dissociating themselves from the 
Communist controlled Kisan Sabhas. In West Godavari district a Kisan (Congress) Conference 
was held recendy, presided over by the president of the Andhra Provincial Kisan Conference, 
and speeches were made emphasising the necessity to keep out Communists. It appears likely 
that the Congresss and Rangites will form a common front with the object of de.stroying 
communist influence over kisans. 


<»• Hb ^ 
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Extracts from Fortnightly Report from Orissa for 
the first half of November 1944 


File No. 18/11/44 - Home Poll (I) 
(NAIJ 


Provincial Politics: A meeting of the leading Congressmen of the province has been called 
at Cuttack for the 19th November. It has been convened by Mr B.N. Uas, M.L.A., Balasorc 
Congressmen have decided to contest District Board elections. It appears that collections for 
the Kasturba Memorial Fund are not proceeding smoothly. It is thought that the collection 
charges are unnecessarily high, and it is even contemplated to take legal action against some 
of the collection agents. The Communists have been attempting to recruit members for the 
Kisan Sangha in Puri. It does not appear tli^i there is any change of their reaching the Provincial 
target of ten thousand. In Balasore the Communists are attempting to convert the students at 
the newly opened college. In Sambalpur Communists have elected a Committee, but that 
seems to be the sum of their positive achievement. 



Extracts from Fortnightly Report from Ajmer for 
the first half of November 1944 


File No. 18/11/44 - Home PeU (I) 
[NAI] 


Kanhaya Lai Kalyantri and Mahcndra Shastri were elected President and Secretary respectively 
of the Rajasthan Kisan Sabha and the following programme was chalked out: 

1. Eveiy Kisan should get a ‘Patta’ for the land cultivated by him. 

2. Kisan Debt liquidation Ordinance be enforced. 

3. Agricultural Education be imparted to the peasants. 

4. A campaign be launched to bring out social reforms amongst the peasants. 

5. States should provide set ’ facilities to the peasants. 

(). Kisans should be taken in large numbers in assemblies and local boards. 

7. Begar should be abolished. 

8. Dispensaries be opened in rural areas. 

9. Facilities be provided to Kisans to enable them to sell their products at favorable rates. 

10. Kisans be consulted when an estimation of crops is taken. 

11. Cattle breeding be encouraged 

12. FaciliUes be granted to die Kisans to bring clay to build their houses and firewood for 
their household purposes. 

13. Panchayats be formed. Litigation, early marriages and Nukta system be slopped 

14. States should take up the village uplift work for the amelioration of the Kisans. 
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Sahajanand Saraswati to Hardwar Rai 
(intercepted letter) (dt 4.11.44) 


Gov't, of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 511/44 
[Bengal State Archives] 


Secret Bihar Special Branch 

C.I.D Patna, the 9th November, 1944 

Memo NO. 22256/57 S.B. 110(18)44 

Copy of an intercepted letter dated 4-11-44 from Swami Sahajanand Saraswati, Sitaram 
Ashram, Bihar Patna to Hardwar Rai 69 Manohardas Street, Sonapatti, Calcutta. 

Dear Hardwar Rai, 

As I wrote you before, now I have decided to come to Calcutta. Delay in tlie examination 
of teeth will prove dangerous. On 11-1 1-44 by the 24 Dn Loop Express I will leave Dinapur 
at 4.30 p.m. reaching Howxa at 10.30 a.m. on 12-11-44. 

ITiere I will put up either with you or with Choudhari Mangal Pandey at 104 Grand Trunk 
Road, Salkia, Howrah. Pandey belongs to Dumraon and he insists that 1 should slay with him. 
If he will meet me at the Railway station then I will go to him, otherwise I will come to you. 

Signed 

' Swami Sahjanand Sarawati 

Forwarded for information to 

P. Barnes Esqr. J.P.I.P., Deputy Commissioner of Police, Special Branch, Calcutta. 



A. Rasul to Bankim Mukheiji (intercepted letter) 
(dt 10.11.44) 


Govt, of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 511/44 
[Bengal State Archives) 


Copy of a typed English letter of 7-1 1-44 - intercepted at Bowbazar P.O. on 10-1 1-44. 

From Rasul AIKS, 421, Sandhurst Road, Bombay 

To Com. Bankim Mukheijee, BPKS, 244, Bow Bazar St. Calcutta 

All India Kisan Sabha 
421 Sandhuitt Road, 
Bombay — 7-1 1-44 


Dear Bankim Babu, 

Here is letter (copy enclosed) from Swamiji in reference with one of your two letters to him, 
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obviously the earlier one dated 18lh October for in the latter there was a suggestion for his 
treatment of tooth. 

I wonder why he did not receive your second letter dated 29th October before writing on 
4th November. 

Yesterday we received a letter form Kesto Babu following which I wired Swamiji as follows 
‘Awaiting your reply Bankim’s Letters 18th & 29th October. Meeting impossible third week, 
wire reply’. 

Now I am waiting for his reply by wire. If he does not agree to Bombay. 1 shall issue 
notice of meetings at Calcutta. 

Greetings 

Rasul 


Enclosure 

Copy of Swamiji’s letter 


Shri Sitaram Ashram 
P.O. Tal Bihar 
Patna. EIC 4-11-44 


Dear Rasul, 

In reply to a letter from Com. Mukherjec 1 had informed him on the 19th October last that 
the meeting of tlie Constitution Committee as also the CKC might be held in Calcutta in the 
3rd week of November as I would be at Calcutta in that month in connection with tooth 
examination. After that I left for the countryside to run a training course for our workers. 

But after my return today I find a letter from him from Bombay saying that the same 
meeting may be held at Bombay. I am surprised to read it It is quite impossible. I may not 
be able to attend those meetings at Bombay. H-'causc unless 1 am free from Calcutta how can 
I come to Bombay? After all my teeth are to ae uprooted it may take a full month or so. I 
shall not reach Calcutta before the 17th of this month. This is my helplessness. But if I am 
free earlier I may come there even in the first week of December. But I am afraid if we begin 
to discuss political matters in the CKC a peculiar situation may be created which may harm 
our main object of the meeting. 

I am writing these lines in a hurry. 

Please confirm Com. Bankim of it 

S.S. Saraswati 
Signed S.S.S. 


<»• 4 * •«> 
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Extracts from Fortnightly Report from Madras 
for the second half of November 1944 

File No. 18/1 1/44 - Home Poll (I) 
jNAl) 

Communists all over the presidency seem to be perturbed at the attitude adopted towards 
them by these Congress Assemblies. Loading Communists of Madras and representatives of 
the districts recently met and discussed the future programme of the party in die light of these 
differences though no definite conclusions appear to have been reached. In some places as 
already reported, they have already come into open collision. In Kisan there was a scuflle 
betw'een a communist and an orthodox Congress at a meeting held at Gudivada. In Malabar, 
there have been clashes already at various meetings and the district authorities are taking 
action to control such meetings by licences under the police act. It is reported that at Calicut 
public meeting a Communist heckled the Congress speiiker on his refusal to answer the 
question whether the civil disobedience movement of li)42 was launched by the Congress 
and if not, why he was blaming the Communists for not helping the Congress in the Tight 
for freedom'. 

Coming to what may be termed their more orthodox activities, Communists have been 
busy again over National Unity Week and continued propaganda for Hindu-Muslim Unity. 
Pandit Jawaharlal's birthday also gave them an opportunity for holding meetings and process 
sions. 

Both sides continue to woo the Kisans. In Coimbatore the Communists are reported to be 
attempting to form Kisan Sangams in different places. In Calicut the Malabar Kisan Council 
wanted to make arrangements to hold the next session of the All India Kisan Conference in 
March in Malabar district. It has been decided, however, to refuse permission in view of the 
transport and food difficulties that will arise, not to speak of the strike and agitation that will 
most probably follow. In Tanjore district, the Mirasdars of Mannargudi, where there has been 
trouble before, have decided to fonn a ‘Sangam’ in order to meet the contingency of the 
labourers striking work during the harvest season. 

, Extracts from Fortnightly Report from Bihar for 
• the second half of November 1944 

File No. 18/11/44 - Home Poll (I) 

|NAIJ 

Kisan Sabha — There is reason to think that Swami Sahajanand is growing nervous about the 
propaganda among Kisans which is being carried out by (ingress under Gandhi’s inartructions. 
It is reported that the present leaders of the Kisan Sabha fear that a rival organisiltion may 
be set up under the aegis of the Congress. 
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“I ^ A • Sahajanand Saraswati to Umar Faruq 
A • (intercepted letter) (dt 20.11.44) 


Govt, of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 511/44 
[BengaJ State Archives] 


Strictly Secret 


Criminal Investigation Department 
North West Frontier Province 


Interception Report 

Swami Sahajanand Saraswati, President of the All India Kisan Sabha, 104 G.T. Road, Sulkhia, 
Howrah, in an English letter dated the 20th November, 1944, addressed to Comrade Umar 
Faruq of Malikpur, District Hazara, writes to inform him that an extraordinary meeting of the 
Constitution Sub-Committee would be hela on 29th November and the C.K.C would be 
meeting on the 3()th November, 1944. 'Fhe writer has urged that tlie addressee. Comrade 
H-uiv P.aJ and Mian Akhar Shah must be present at the above meetings. 'Fhe urgency of their 
attendance is explained in the following words. 

It is becoming increasingly difTicult and almost impossible for persons like myself to continue 
in the A.I.K.S. as at present constituted and being conducted. It is being deliberately sought, 
I regret, to be used as a mere appendage of the C.P. and I cannot tolerate it any longer. This 
will be my last attempt to right things and amend them properly’. 

No. 604-6 / NCC dated Peshawar the 30th November, 1944. 

Copies forwarded to: 

1. G.C. Ryan, Esq. I.P. Asstt. Director (P) I B. H.D. Government of India, New Delhi 

2. P. Barnes, Esq. I.P. Deputy (Jommissiom i of Police, S.B. 14 Lord Sinha Road, Calcutta. 

3. H.E. Bruce, Esq. M.C. I.P. Deputy Inspector-General of Police, C.I.D., Bihar, Patna. 

for Asstt. to the Inspector General of Police 
CID, NWF Province. 



Bankim Mukheiji to Umar Faruq 
(intercep ted letter) (dt 21.11.1944) 


Govt, of Bengal, Office of the D.C.P. (Sp. Br.) tile No. SK 511/44 
[Bengal State Archives] 


23-1 1-44 - Faiikim Mukharji, General Secretary, 249 Bowbazar Street, Calcutta in his letter 
dated 21-11-44 (intercepted on the same date) to Comrade Umar Faruq, District Hazara, 
North West Frontier says that the Central Kisan Council will meet in Calcutta on the 30th 
instant to discuss the draft prepared by the Constitution sub-committee appointed by Bezawada 
and invites the addressee to attend. Comrade Hansraj, MLA has also been invited. 
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A. Rasul to Bukhari — 
(intercepted on 28.11.1944) 


Govt, of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 51 1/44 
[Bengal State Archives] 


Secret 

S.B. Sind, C.I.D. Karachi, dated 28th November 1944 

It is learnt from a secret source that Abdulah Rasul c/o All India Kisan Sabha, 2 Sandhurst 
Road, Bombay 4 has addressed the following letter to Com. J. Bukhari, Labour Union office, 
Kutchery Road, Karachi. 

You must have received the notice for the C.C. meeting fixed for 5th December in Calcutta. 
But Bankim, now wires, obviously on Swamiji’s Insistence out of consideration for some Bihar 
comrades, that the C.K.C. must meet on 30th November, Swamiji who is now in Calcutta for 
treatment wanted in an earlier letter to me that the C.K.C. should meet in the last week of 
November. Accordingly C.K.C. is to meet on 30-11-44 instead of 5-12-44 as previously 
notified. So please inform Calcutta early when you arrive there. I expect to leave Bombay on 
25th reaching Calcutta on 27th. I have asked Doctor to reach Calcutta on 28th so that he will 
have to start fr'oin Lahore on 26th . If you accompany him on the journey you can fix up 
your programme accordingly. 

Copy forwarded with compliments to: 

The Dy. Commissioner of Police, 

S.B. (I), (I.D., Bombay, 

The Dy. Commissioner of Police 
S.B. C^cutta 

The Assistant to the DIG Police 
CID, Punjab Lahore 
for information. 


<»• il* •«> 
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Umar Faruq to Bankim Mukheiji 
(intercepted letter) (dt nil) 


Govt, of Bengal, Office of the D.C.P. (Sp. Br.) File No. SK 511/44 
[Bengal State Archives] 


Copy of an English letter dated nil, intercepted at Bow Bazar P.O. No. 5/12/i4. 

From 

Umara Faruq. 

To 

Com. Bankim Mukherjee, MIA 
General Secy., A.I.K.S., 

249 Bowbazar Street, 

Calcutta 

Dear Bankim Babu, 

Received your letter dated 21-11-44* & on 29-1 l-'H^ and a letter from Sahajanand Swamiji^ 
along with a letter from Com. Rasul on 28-11-44*. I have wired Swamiji in reply. I am writing 
you this note in reply, that it is not useful to attend the meeting, because it takes me 4 days, 
to reach Calcutta, when the meeting will be over I request you to send me the proceedings 
of meeting If C.K.C. requires my humble suggestions, I have been suggesting to Swamiji to 
adopt means by which we can turn K.S. to be a mass party, a basis for the tme C.P .1. Comrade, 
in India the land question varies so much that .s e have to take into account all the provincial 
conditions of land and adopt our A.l. constituti- a according to it. 

As we three are left now, I, Hansraj and Akbar Shah to work in the Kisans and enrol 
Kisans to fulfill our quota all the CPI Comrades are walking out, so we are busy and we have 
already declared a provincial conference on 20: 21 Dec. in order to consider our settlement 
report, which has suggested 20% enhancement of the assessment 

These are the conditions which are forcing me not to leave the station. 

With anti-fascist greetings 
Yours comradely 

Umar Faruq. 


1. Doc. 125. 

2. Not printed. 

3. Doc. 124. 

4. Not printed. 
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Swamiji appeals to Congressmen — News item 
from HUavada dt 12.12.1944 


HUavada 

(NMMLJ 


Do Not Form Rival Body 
Work in All India Kisan Sabha 
(December 12, 1944) 


Bihta, 

'It is gratifying to note that Mahatma Gandhi has admitted that Congress stands for Kisan- 
Mazdoor Praja Raj in India. He has further admitted that land should not belong to the 
absentee landlord and that the Zamindari system has to be aboDshed. He has also recognised 
the right of class organisations like the Kisan Sabha to have their class emblem or flag side 
by side with the National emblem. All this on the one hand. On the other, he has advised 
Congressmen to organise the Kisans including landless labourers on the basis of the ways and 
means adopted to solve their day-to-day problems and giievances. And Congressmen too have 
held and are holding conferences through out the country to come to a definite decision 
regarding the line to be adopted in this connection. 

in the circumstances, it is but natural that they should turn to the All India Kisan Sabha, 
the only existing organisation of the Kisans in the country, before taking up a definite stand 
m the matter. 

it it at this stage that various voices and opinions for and against the Kisan Sabha arc 
heard and Congressmen are accordingly advised to join the same or organise a brand new 
Kisan Sabha or rc-organise it under a different name. While so doing, the advocates of the 
rival Kisan Sabha which is practically the same thing as its reorganisation under a new title,level 
charges against the All India Kisan Sabha that it has become anti-national and anti-Congress 
and a mere prop of imperialist leadership, especially during the post- August days, and so on 
and so forth. 

'llius it is sought to persuade Congressmen to join forces in organising a rival Kisan Sabha 
as a wing of the Congress or otherwise. Hence some clarification on our part is urgently needed. 

‘'Fhe policy, programme and practice of the All India Kisan Sabha are broad-based and 
its doors are ever open not only to all anti-imperialists and lovers of India's freedom, but tliey 
are alw'ays welcome. 'Fhe very creed of the Sabhas emphasises this point by laying down that. 

‘TTie object of the Sabha is to establish, in conjunction particularly with the movement for 
national freedom, a democratic state in India'. 

‘But because much capital has been made out of the supposed war-policy of the $abha, it 
is but meet and proper to narrate the barest facts in brief. 

‘As far back as February 1942 the Sabha thus declared its considered view with regard to 
the much-debated imperialist war >'ersus people's war slogan. 

Considerations of military strategy and imperialist security have combined with the pressure 
of their freedom-loving people to align Britain and America with Russia and China in their 
fight against the Axis-Power. 
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A war of this unparalleled magnitude against totalitarian Fascist states can only be success- 
fully prosecuted witli tlie willing and whole-hearted cooperation of all sections of the people 
in the true interest of their freedom and well-being. It is such a people’s war that is being 
successfully waged by Russia. . . . Similarly this war can effectively be converted ii tto an Indian 
people’s war only when it is fought under the leadership of a national government and with 
the willing and hearty cooperation of the people of India. 

‘And as regards our attitude towards war-efforts, while the Kisans have been asked only 
to ’render all possible aid to Russia and China and help to organise tlie Friends of the 
Soviet Union’, it has been laid down expressly that ‘Anncd resistance can however, be 
organised only on the basis of national Cjovernment’. And if wc have not supported or 
opposed war efforts as such, it is simply because we prefer no slaveiy either the existing 
or a fresh one. 

‘And even during the post August days a good number of our best workers in Shahabal, 
Gaya an other districts of Bihar could not escape the anger of the mighty bureaucracy and 
were tired, prosecuted and imprisoned. 'Fhis was llie case more or less in some other provinces 
too. Is Uiis tlie proof of the Kisan Sabha having become a mere prop of imperialist leadership 
or having gone anti-national and anti-Congress? The history itself of the Bihar Provincial Kisan 
Sabl'K* since its very inception in 1929 and later on that of the All India Kisan Sabha is the 
positive proof, if any proof is needed, of how the Sabha has, from time to time , applied to 
itself a self-denying ordinance and helped every national movement initiated by the Congress 
including the Assembly elections. Congressmen themselves can bear witness to it. Therefore 
there is no reason, I venture to sav, on the part of Congicssmen to decry and outlaw the All 
India Kisan Sabha and form a new one. 

‘But as regards its being made organically a wing of the Congress, I make bold to say that 
it will not pay in the long run. Rather the move will naturally encourage other parties and 
groups, which do not see, unfortunately, eye to eye with the Congress in matters political, to 
organise similar Kisan Sabha as tlicir own wiiig’^. with the inevitable result that instead of there 
being a solid mass organisation of the Kisans o:.iy confusion and disruption will rule supreme 
and our entire energy is bound to be wasted in vilifying one imother even from and if the 
name of the mass and class platforms. This will be a distinct disservice to tlie noble ideal of 
freedom we all love and aspire after. 

‘In this connection I am happy to state that some of the tallest Congressmen in Bihar and 
U.P. have expressed to me tiieir considered personal opinion against the fomiatica of the rival 
Kisan Sabha, and at least one of them has emphatically expressed himself against the Kisan 
Sabha being organically connected with the Congress. But if Congressmen everywhere joip 
the Sabha in a body and organise it in right earnest their purpose will be served even without 
turning it into a regular wing of he Congress — I am confident. 

‘Then again with a view to allay their fear that the existing majority of a particular political 
party in the Kisan Sabha may try to impose in the beginning its political line and policy on 
the Congressmen joining the Kisan Sabha, a three-fourths or some such majority is proposed 
to be incorporated in the Sabha’s constitution for any political resolution to get passed. 

‘Similarly other basic changes too in it are going to be shortly introduced which wiU enable 
fully the primary Kisan Sabhas formed independently in a group of villages to get themselves 
directly affiliated to and represented in the All India Kisan Sabha and Provincial Kisan Sabhas, 
and not through the Thana and District Kisan Sabhas as at present 

‘This process will result in fully reHecting the actual strength of each party and group, on 
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the basis of its work, in the highest organs of the Sabha, and thus the group that is most active 
is bound to dominate it very soon. 

‘llierefore I venture to make an earnest appeal to all patriots and political worker of various 
parties and groups in general and Congressmen in particular to join the Kisan Sabha or 
otherwise help it in its practical work of serving the Kisans during these days of stress and 
strain, and thus to contribute their full force in the building of a solid and well-knit mass 
movement which cannot but play a historic role in the impending fight for freedom of the 
country. 


Swami Sahajanand Saraswati 



Sahajanand Saraswati to Indulal Yagnik 


Indulal Yagnik Papers - File No. 6 
[NMML] 


All India Kisan Sabha 

President Shri Sitaram Ashram 

Swami Sahajananad P.O. & Tel. Bihta E.I.R. 

Patna 

Camp Benaras Dated 21- 12- 1944 

No 

Dear Indulalji, 

I came over here yesterday evening to have a talk with B. Sampumanandji,* Ex. Minister on 
the question of the Congressmen joining the existing Kisan Sabha. 1 am glad to inform you 
that personally he is opposed to forming rival Kisan Sabhas and for that matter any class 
organisation in opposition to the existing ones. He goes further and says that organically these 
class organisations should not be linked with the national Congress diough he will naturally 
prefer Congress minded workers joining predominantly the Kisan Sabha and other such 
organisations. He wants to consult Tandonji' in the matter before he advises publicly Con- 
gressmen to join the Sabha. If he and Tandonji both agree he hopes to get it passed by the 
assembly of the UP Congressmen by the 3rd week of January next. So it is all rig^t 

But I am sorry I have got no reply from you to my long, letter written from Bihar on the 
7-12-44 after my return firom the meeting of the C.ICC. at Calcutta. Please wire n^ if you 
may come to Bombay to meet me there and discuss the whole timing. I shall leave for iBombay 
after the receipt of your letter and write. So be prompt and wire. I had got no re^ly ft'om 
you will then I9th. 1 am returning to Bihta on the 23rd or 24th. 

Sincerely yours 

S. $araswatl 


I. Punahottam Das Tandon' 
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Sahajanand Saraswati to Indulal Yagnik 

Indulal Yagnik Papers - File No. 6 
[NMMl] 

President 

Swami Sahajanand Saraswati 

31.12.1944 


All India Kisan Sabha 
Shri Sitaram Ashram 
Patna 



Dear Indulalji, 

Happy to receive your wire just this morning .\ftcr so long a silence you inform all at once 
that you may meet at Bombay. Only if I am able to reach Bombay on the 10th January 1943. 
I have already wired back by saying that I am reaching Bombay on tlie 9th January. I must 
be back here by the 14th of January in any ca.se. Hence I am reaching Bombay on the 9th. 
You may come then if possible on the 9th otherwise on the 10th. I shall be reaching there 
by the Bombay Mail as usual, which reaches there in the afternoon. I am informing Com. 
P.C. Joshi to arrange for my lodging etc. at some suitable place and hope he will do it all-right 

Sincerely yours, 

S. Saraswati 
P.S. 

I have issued rather long statement 'Hie Congr ss and the Kisan Sabha sent a copy to you 
also.' Hope you like it 

Signed 

Dear Indulalji, 

I hope you will agree with me in the matter of this reply to Dr Adhikari. He wants my approval 
for the pamphlet to be published by the ‘P.P.H’ giving all the resolutions and a factual account 
of the session at Bhakana. I am sending a wire too to him to postpone the publication. 

I hope, you will send a pucca man to Jodhpur on the 25th to be present in the Kisan 
Conference and bring a true report of the situation there. I have already written you in the 
matter just after my return from ''hakana and hope you have got that letter. 

I got a long wire from Prasada Rao of Andhra to open the Kisan Conference there where 
he hopes to rally 25,000 Kisans in my name. So I am reaching there by the 28th or 29th and 
returining soon. 

I hope you will come to Gaya to Ukc part in the Training Camp we propose to start there 
from 16th Ma} 


1. Document no. 128. 


Sincerely yours. 
Signed S Saraswati. 
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*1 O *1 • Extracts from draft report from 1944-45 
A Cl X • submitted by the General Secretary at the Ninth 
Annual Session of the A.I.K.S. held at Netrakona 
(Mymensingh, Bengal) on 8 and 9 April 1945 

Home Political, C.P.I. 1943/12 
|RC. Joshi Archives — JNlJj 


V. The Kisan Sabha and Swami Sahajanand 

This Ninth Annual Session of the All India Kisan Sabha, having noted various press statements 
issued by Swami Sahajanand Saraswati, in his capacity as the President of the Sabha for the 
last year, and having heard the report by the General Secretary on the correspondence that 
passed between him and Swamiji in regard to the latter's press statements resolves as follows: 

1. The disciplinary action announced by Swamiji in a press statement and his letter dated 
28th February.Suspending the General Secretary, the Central Office the Bengal Provincial 
Kisan Sabha and some District Kisan Sabhas was unconstitutional and uncalled for. Under 
the Constitution of the All India Kisan Sabha the President has no powers for taking such 
action. 

2. llie argument advanced by Swamiji in justification of his action is that the said organs 
of the Sabha have flouted the Sabha’s decision to be neutral on the issue of Pakistan and 
carried on propaganda in favour of the same. Now the fact of the matter is that one Distiict 
Kisan Samiti in Bengal had passed in September last a*resolution recommending to the AIKS 
to accept the right of Muslim to self-determination and another asked the AIKS to reopen the 
question and that the Organisational Reportage No. 5 issued fi*om the General Secretary's 
Central Office in Bombay and recorded the fact. Tliis could by no means be construed as 
violating the decision of the Sabha on the issue of Pakistan, for it is the democratic right of a 
lower unit to ask a higher unit to reopen a question for discussion and decision. All the same, 
if Swamiji thought it did, he could have called a meeting of the CKC and placed the matter 
before it for action. But instead, he announced the precipitate disciplinary action in the press 
which cannot but be construed as disruptive as it was calculated to disorganise the preparations 
for the All India Session and to discredit the Sabha in the eyes of the public. 

.i. The General Secretary, therfore, correctly called a meeting of the CKC which met in 
Calcutta on the 8th of March, and passed a resolution declaring Swamiji’s action as uncon- 
stitutional and uncalled for, and called upon the Bengal Provincial Kisan Sabha to proceed 
with the preparations, for the All India Session. The resolution appealed to Swamiji to abide 
by the democratic discipline of the Kisan Sabha and to attend the Annual Session of the 
Sabha at Netrakona and appeal to his comrades of the AIKS if he were dissatisfied with this 
resolution of th CKC. This CKC resolution of 8th March is hereby endorsed 

4. Swamiji who was specially requested to attend this meeting, instead of doing declared 
first that this meeting was unconstitutional and then issued a statement on the 30th of March 
that he had decided to resign from the Presidentship of the AIKS. On March 25th again he 
issued another press statement, suspending all the members of the CKC who attended or 
supported the Calcutta meeting. He also declared that all the Provincial Kisan Sabha except 
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that of Bihar were suspended as they had not sent delegates fees etc. by the 14th March to 
him as the President and according to him, the only constitutional authority of die Sabha left 
^ter die suspension by him of the Central Office. Before that in a letter dated 4th March, 
Swamiji communicated the resignation of his Presidentship to the Ocneral Secretary and in 
the P.S. to that same letter he had stated that the President of the Sabha had not accepted 
his resignation. All these amazing actions are not only unconstitutional but are unworthy of 
the President of a great democratic organisation like die Sabha. 

5. llie Sabha deplores that Swamiji who is one of the founders of the Sabha and has done 
so much for its growth, should be so blinded by anli-Communist prejudices that he should 
indulge in accusations and actions against the Sabha which only go to help its enemies. Swamiji’s 
charge that the Sabha is Communist-dfiminated is a baseless slander which the enemies of die 
Sabha are continually circulating, lliough Communists are in a meyority in all the Provincial 
Kjsan Sabhas except in Bihar, they have never used their majority to pass resolutions which 
patriotic, anti-Fascist and Kisan loving Congressmen and l>eaguers would not support. 

Swamiji 's accusation that the Communists have made die Sabha anti-Congress is equally 
untrue and unwordiy of him. 'Fhe Sabha has certainly campaigned against the ‘Sabotage 
movement’ and has been in the forefront agitating for die release of leaders and advocating 
NaLioiiui Unity for National Govemment. 

Swamiji’s charge that the Communists used the platform of die Sabha for propagating their 
policy of Pakistan is equally untrue. The fact of die matter is that it is Swamiji who used the 
Kisan Sabha platform, as at Bezwada to ridicule Pakistan cuid thus wound die national sentiments 
of the Muslim Kisans. Communist^' in the Kisan Sabha though they have always wanted that 
die Sabha should accept .self determination as the basis of Congress-league settlement a 
principle already accepted by Gandhiji and the Congress have so far refrained from pressing 
it ill the Sabha in deference to the resistance offered to it acceptance by Swamiji and his friends. 

(j. The Sabha appeals to swamiji to his love for the Kisan masses and to the loyalty which 
he professes to die Kisan Sabha and calls up m him to accept this democratically arrived 
verdict of the Sabha and submit to it. If he per. .st in the stand he has taken it will only mean 
conflict in Bihar and temporary confusion. Hence the Sabha directs the General Secretary to 
get into touch with Swamiji and to make another attempt to persuade him to accept this 
resolution and the democratic discipline of the Sabha. 

VI. The Kisan Sabha and Other Patriots 

The Eighth Annual Session of the All India Kisan Sabha adopted a resolution on the Kisan 
Sabha policy which made it clear to all patriots that die policy and practice of the Kisan Sabha 
is broad based enough to enable every anti-Fascist, every lover of freedom, to whatever party 
he may belong, to come into the Sabha and to scive the Kisans and to organise them for the 
solution of the most difficult problems .which face our country today. 

Keiterating this resolution of the last Annual Session, the CKC at its Oalcutta meeting in 
December last appealed to the large number of released Congressmen who wanted to do 
Kisan work and to all other patriots and political workers of all parUes to join the Kisan Sabha 
or otherwise help in this pracUcal work, which the Kisan Sabha is doing in these days of stress 
and to help in building the powerful mass movement which cannot but play a great role in 
the fight for the freedom of the country. 

The Sabha notes with great satisfaction and pleasure that a number of leading patriots in 
the country have shown appreciation of the patriotic work done by the Kisan Sabha and have 
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blessed its activity and workers. It notes with equal pleasure and gratitude that many other 
patriots in the countiy' have responded to the call of tho Sabha by actually joining its ranks. 
It again assures all patriots that it will continue to serve the Kisan masses and defend its 
democratic and broad-based character with the same zeal as it has done in the past. It also 
assures all Congressmen and Leaguers that the growth of the Kisan Sabha as an independent 
kisan organization, far from weakening the Congress and the league, will strengthen both by 
building the patriotic consciousness of the peasantry through its economic struggles. 

"Hie Sabha notes with extreme regret the tendency among a section of Congressmen and 
other patiiots Co start rival kisan organizations in the country and appeals to such elements to 
realise that genuine and effective seivice of the kisans and the task of guiding them to make 
their due contribution to the national movement can be done through their class organizations 
such as the Kisan Sabha only if such an organisation unifies the Kisans on the basis of their 
immediate economic issues, irrespective of die political and other differences that may exist 
among sections of the kisans of the political workers who work in the Kisan Sabha. Political 
decisions have to be taken by the Kisan Sabha in the measure in which it can be done without 
disrupting its basic unity as a kisan organisation. It is by following this course that die All 
India Kisan Sabha has grown during the last nine years into a broad and powerful organisation 
embracing 8 lakhs kisans as its members and many more times as many as its followers. It is 
due to this policy that kisans and kisan workers have Joined it irrespective of difference in 
caste or creed. It is due to this policy that it has successfully led numberless kisan struggles 
and secured for the kisans their due justice. 

The formation of rival kisan organizations is therefore, not just an attack on the kisan Sabha 
as an organisation. It amounts to dividing the ranks of the kisans as kisans to weakening their 
strength and to defeating their struggle for justice against zamindail and other exploitation 
because of such division. It amounts to paralysing -the Kisan Sabha as a weapon for rousing 
the kisans to play their due role in the struggle for national freedom. 

While appealing to all patriots, desirous of serving the kisans, to join the kisan Sabha, 
therefore, the Sabha also brings to their notice the dangerous and disruptive nature of the 
tendency to form rival kisan organizations and appeals to them to put down all such tendencies 
to form rival organizations with all the firmness demanded by elementary loyalty to the needs 
and interests of the oppressed and exploited Kisan masses. The loyalty of the Kisan Sabha to 
cause of the kisans will also necessitate its conducting an unrelenting struggle against 
disruptive rival organizations. 

'lire Kisan Sabha also reminds die Congressmen Leaguers and other patriots that die most 
important constructive work in the countryside today is the struggle to get fair and adequate 
price for agricultural produce, to make food and other essential commodities available to all 
at cheap rates, to fight landlord and official zoolumy to overcome the difficulties that stand in 
the way of increasing food production and otherwise to help the villagers to overcome their 
difficulties and that for doing this the best way is to join and strengthen die Kisan Sabha. It 
draws the attention of die League to the fact that the over whelming majority of Muslims also 
are kisans where lives can be improved only by strengthening the Kisan Sabha. It appeals to 
all other patriots in the country to note that to help the Kisan Sabha to do it$ practical work 
is to serve the majority of the people in our country. 

Finally the Sabha calls upon all its units to make a detennined effort to draw more and 
more Congressmen, leaguers and other patriots into the Kisan Sabha, thus still further 
strengthening the Sabha 
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